This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


B«rkel 


ALL  MATERIAL  NONCIRCULAUNG 

VOLUME     1       CO"^ 

128 


CAU  NUWBER 


AUTHOR 


TITLE 


NEW     YORK    SUPPLEMENT| 

NAME  AND  ADDRESS 


COPY  3 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Natienal  Rcporte  Sytem N.Y.  Suppi  and  State  Reporter 

THE 

NEW  YORK  SUPPLEMENT 

WITH  KEY-NUMBER  ANNOTATIONS 

VOLUME  128 

PERMANENT  EDITION 

(NEW  YORK  STATE  REPORTER.  VOL.  162) 

CONTAINING  THE  DECISIONS  OF  THE 

SUPREME  AND  LOWER  COURTS  OF  RECORD 
OF  NEW  YORK  STATE 

WITH  TABLE  OF  STATUTES  CONSTRUED 


APRIL  10-MAY  22,  1911 


ST.  PAUL 

WEST  PUBLISHING  CO. 

1911 


Digitized  by 


Google 


Lav  Iiibrarf 

OOPTBIQHT,   1911 
BT 

WEST  PUBLISHING  COMPANY 
(128N.Y.&) 


Digitized  by 


Google 


NEW  YORK  SUPPLEMENT,  VOLUME  128 


■C3 


JUDGES 


OF 


THE  COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


SUPREME  COURT— First  Department. 

Justices  of  the  Appellate  Division. 
GEOnOE  L.  INORAHAM,  Pbesidino  Justicb. 

ASSOCIATS  JUSTICES. 

CHESTER  B.  MCLAUGHLIN.  .      FRANCIS  M.  SCOTT. 

FRANK  C.  LAUGHLIN.  VICTOR  J.  DOWLINO* 

JOHN  PROCTOR  CLARKa  NATHAN  U  MILLER. 

Justices  of  the  Appellate  Term,  1911. 

January, 
PETER  A.  HENDRICK,  Pbesidino  Justice. 

ASSOCIATE  justices. 

IRVING  LEHMAN.  JOHN  J.  DELANEY. 

Fe&riiarif. 
SAMUEL  SEABURY,  Pbesidino  Justice. 

ASSOCIATE  justices. 

NAJHAN  BIJUR.  ALFRED  R.  PAGE, 

March. 
SAMUEL  SEABURY,  Pbesidino  Justice. 

ASSOCIATE  justices. 

IRVING  LEHMAN.  NATHAN  BIJUB. 

ApriL 
SAMUEL  SEABURY,  Pbesidino  Justice, 
associate  justices. 
IRVING  LEHMAN-  JAMES  W.  GERARD. 
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First  Department — Cont'd, 

Justices  of  the  Appellate  Term,  1911— Cont'd. 

May. 
SAMUESL  SEABURY,  Pbksidino  Justice. 
▲ssociatb;  justices. 
CHAELES  U  GUY.  NATHAN  BIJUB. 

June* 
SAMUEL  SEABURY,  Pbsbidinq  JusncB. 

ASSOCIATE  JUSTICES. 

CHARLES  L.  GUY,  NATHAN  BIJUB* 

October, 
8AMUE1L  SBIABURY,  Pbbsidino  Justics* 

ASSOCIATE  JUSTICES. 

CHARLES  L.  GUY.  NATHAN  BIJUB# 

November, 
LEONARD  A.  GIEGERIGH,  Pbesidino  Justice. 

ASSOCIATB  justices. 

FRANCIS  M.  PENDLETON.  M.  WARLEY  PLATZBC 

December, 
SAMUEL  SEABURY,  Pkesidino  Justice. 

ASSOCIATE  JUSTICES. 

IRVING  LEHMAN.  ALFRED  R.  PAGBL 

Justices  of  the  First  District^ 

EDWARD  B.  WHITNEY.i  CHARI^ES  W.  DAYT0N.4 

FRANCIS  M.  SCOTT.  FRANCIS  M.  PENDLETON.* 

JAMES  FITZGERALD.  MITCHELL  L.  ERLANGER. 

JAMES  A.  O'GORMAN.2  JOHN  FORD. 

DANIEL  F.  COHALAN.B  LEONARD  A.  GIEGERICH. 

P.  HENRY  DUGRO.  JOHN  W.  GOFF. 

JAMES  A.  BLANCHARD.  CHARLES  L.  GUY. 

JOHN  PROCTOR  CLARKE.  PETER  A.  HBNDRICK. 

SAMUEL  GREENBAUM.  M.  WARLEY  PLATZEK. 

EDWARD  B.  AMEND.  SAMUEL  SEABURY. 

VERNON  M.  DAVIS.  JAMES  W.  GERARD. 

EDWARD  B.  McCAUi.  IRVING  LEHMAN. 

HENRY  BISCHOFF.  NATHAN  BIJUR. 

GEORGE  L.  INGRAHAM.  EDWARD  J.  GA VEGAN. 

VICTOR  J.  DOWLING.  ALFRED  R.  PAGE. 

JOSEPH  B.  NEWBURGER.  JOHN  J.  DELANEY,« 
JOHN  J.  BRADY. 

1  Term  expired  December  U.  1910,  but  appointed  to  succeed  Cbarles  W.  Dtyton.    Dl«4 
January  6,1911. 

*  Resigned  to  go  to  United  States  Senate. 

*  Appointed  May  18,  1911,  to  succeed  James  A.  O' Gorman. 
^  Died  December  7,  1910. 

■  Appointed  March  1«  19il,  to  succeed  Edward  B.  Wbltney. 

*  Elected  November,  1910. 
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Second  Department. 

Justices  of  the  Appellate  Division. 

MICHAEL  H.  HIRSCHBERO,  Pbesidino  JuSTiCK.r 
ALMET  F.  JENKS,  Pbesiding  JrsTios.* 

AS80CIA1V  JU8TICS8. 

MICHAEL  H.  HIRSCHBERG.T  EDWARD  B.  THOMAS. 

ALMET  F.  JBNKS.«  WILLIAM  J.  CARR. 

JOSEPH  A.  BURR.  JOHN  WOODWARD. 

ADELBERT  P.  RICH. 

Justices  of  the  Second  District. 
ALMET  F.  JENKS.  WALTER  H.  JAYCOX. 

JOSIAH  T.  MAREAN.  TOWNSEND  SCUDDEE^ 

WILLIAM  J.  KELLY.  Et)WARD  B.  THOMAS. 

JOSEPH  A.  BURR.  ABEL  E.  BLACKMAR. 

JOSEPH  ASPINALU  LUKE  D.  STAPLETTON. 

WILLIAM  J.  CARR.  ISAAC  M.  KAPPER. 

LESTER  W.  CLARK.  HARRINGTON  PUTNAM. 

FREDERICK  E.  CRANE.  SAMUEL  T.  MADDOX. 

GARRET  J,  GARRETSON. 

Justices  of  the  Ninth  District. 
MARTIN  J.  KEOGH.  ISAAC  N.  MILLS. 

MICHAEL  H.  HIRSCHBERG.  JOSEPH  MORSCHAUSEB.' 

ARTHUR  S.  TOMPKINS. 

Third  Department. 

Justices  of  the  Appellate  Division. 
WALTER  LLOYD  SMITH,  Psesidino  Justics. 

ASSOCIATE  JUSTICES. 

JOHN  M.  KELLOGG.  JAMES  W.  HOUGHTON. 

ALBERT  H.  SEWELL.  JAMES  A.  BETTS. 

Justices  of  the  Third  District. 

ALDEN  CHESTER.  WESLEY  O.  HOWARD. 

AARON  V.  S.  COCHRANE.  WILLIAM  P.  RUDD. 

Justices  of  the  Fourth  District. 
EDGAR  A.  SPENCER.9  CHARLES  a  VAN  KIRK. 

HENRY  T.  KELLOGG.  JOSEPH  A.  KELLOGG.i© 

Justices  of  the  Sixth  District. 

GEORGE  F.  LYON.  ALBERT  F.  GLADDING. 

HENRY  B.  COMAN. 

*  Ceasied  to  be  Preflidlng  Justice  January  1,  19UL 

•  Became  Presiding  Justice  January  1,  1911. 

•  Dl€d  May  6.  19U. 

*  Appointed  June  1,  1931,  to  serve  until  December  tl,  191L 
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Fourth  Dq;>artment 

Justices  of  the  Appellate  Division. 
PBTER  B.  Mclennan.  Pbebidino  JvBTiOL 

A8800IATS  JUSTICES. 
ALFRED  SPRING.  FREDERICK  W.  KRUSB. 

PARDON  G.  WILLIAMS.  JAMES  A.  ROBSON. 

Justices  of  the  Fifth  District. 

WILLIAM  S.  ANDREWS.  PASGAL  G.  J.  DB  ANOELI& 

WATSON  M,  ROGERS.li  EDGAR  S.  K.  MERRILL. 

IRVING  R.  DEVENDORF.  HENRY  PURCELL-i* 

Justices  of  the  Seventh  District. 

NATHANIEL  FOOTE.  WILLIAM  W.  CLARK. 

ARTHUR  E.  SUTHERLAND.  GEORGE  A.  BENTON. 

SAMUEL  N.  SAWYER. 

Justices  of  the  Eighth  District. 

JOHN  S.  LAMBERT.  CUTHBERT  W.  POUND. 

•     TRUMAN  C.  WHITE.1B  CHARLES  B.  WHEELER. 

WARREN  B.  HOOKER.  EDWARD  K.  EMERY. 

LOUIS  W.  MARCUS.  CHARLES  H.  BROWN. 

CHARLES  A.  POOLEY.i* 

CITY  COURT  OF  NEW  YORK. 
EDWARD  F.  O'DWYER,  Chief  JusncE. 

ASSOCIATE  JUSTICES. 

FRANCIS  B.  DELEHANTY.  ALEXANDER  FINELITB. 

JOSEPH  L  GREEN.  PETER  SCHMUCK. 

JOHN  V.  McAVOY.  EDWARD  B.  LA  FETRA. 

THOMAS  F.  DONNELLY.  RICHARD  T.  LYNCH. 

RICHARD  H.  SMITH. 

UDIed  FebruaiT  U  1911. 

u  Appointed  February  22,  1911. 

tf  Term  expired  December  SI,  1910L 

M  Elected  January  1,  19U,  to  succeed  Tmman  C.  Wbtt*. 
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Abate  T.  Bianco  (Sap.) 271 

Abbaye,  The,  y.  United  SUtes  Motor  Cab 

Co.  (Sup.)    e©7 

Abbott,  Wetater  v.  (Sap.) 1150 

AbramoTitz  y.  Tenser  (8ap.) 951 

AbiamaoD,    Van    Schaick    Realty    Co.    y. 

(Sup.)    1149 

Acampora  t.  Whitridge  (Sap.) 68 

Acbaran  y.  Samael  Bros.  (Sap.) •  •  943 

Ackerman   y.  Dick  (Sap.) 003 

Acme  Bldg.  Co«.  Clarke  y.  (Sap.) 88 

Acquisition  of  Toll  Bridge.  In  re  (Sap.)..  29 
A.  a  &  H.  M.  Hall  Realty  Ck>.,  Ranhofer 

T.  (Sap.) 230 

Adams,  U.  Koehler  ft  Co.  y.  (Sap.) 707 

Adelsoo,  Schlang  y.,  two  cases  (Sup.) 1145 

Aero  Corp.  Wright  Co.  y.  (Sup.) 726 

A.  G.  Hyde  &  Sons  y.  MobUe  ft  O.  R.  Co. 

(Sup.)    nil 

Alieanif  People  y.  (Sapjj 1141 

Aidala  y.  Savoy  Trust  (Jo.  of  City  of  New 

York    (Sup.)    619 

Aldinger,  Difby  y.  (Sup.) 1120 

Aldrich    y.    Newburgh    News    Printing   ft 

Publishing  Co.  (Sup.) 61 

Aleiander    y.   Brooklyn    Heights   R.    Co. 

rsup.)   ,..1111 

Allen,  Andrews  y.  (Sup.) ..1111 

Allen,  Feinberg   y.   (Sup.) 906 

Allen  y.  Fulton  Motor  Car  Co.  (Sup.)...,  419 

AUing  y.  Hirschberg  (Sup.) 1111 

Allison  y.  Eagle  Ins.  Co.  of  London  (Sop.)  §17 

Allison,  Levy  y.  (Sup.) .,  .1131 

AUsop,  Unyersagt  y.  (Sup.) 1148 

Alseu  American  Portland  Cement  Works  of 

New  York   y.   William  A.   Thomas   (3o. 

rSup.)  nil 

Alton,  (^arlestream  y.  (Sup.) 1117 

Altschuler,  GotUieb  y.  (Sup5 1125 

Ambs,  Bauer  y.  (Sup.). 1024 

America-Europe  Co.,  T.  F.   Smith   Co.  y. 

(Sup.)    81 

American    Billposting    Co.,    United    Meiv 

chants'    Real^   ft   Improvement    Co.   y. 

(Sup.)    666 

Amencan  Bonding  Co.  of  Baltimore,  Ros- 
enthal y.   (Sup.) 558 

Amencan  Case  ft  Register  Co.  y.  Griswold 

(Suo.)    206 

American  Fidelity  Co.  of  Montpelier,  Yt, 

Enthoven   y.   (Sup.) 805 

American  Ice  Co.,  Berwanger  y.  (Sup.).  ..1118 
American  Locomotiye    Ck).,    Koplinger    y. 

(Sup.)    1129 

American  Mfg.  Co.,  Howlett  y.  (Sup.) 1127 

American  By.    TraflSc    Co.,    City    of   New 

York  y.    (Sup.) 1118 

American    Say.    Bank   y.    Rice   Realty   ft 

Const.  Co.  (Sup.)   nil 

American  Smelting  ft  Refining  Co.,  United 

Meuls ^  '" 


smelting  A  iietining  uo.,  United 
Selling  Co.  y.  (Sup.) 1148 


Psge 

American  Woolen  Co.  y.  Cohen  (Sup.).  ...1111 
Ames  Iron  Works,  Dechambeaa  y.  (Sup.)  368 

Amory  y.  Ivins  (Sup.) 1111 

Amouroax,  Harris  y.  (Sup.) 1126 

Ampersand  Hotel  Co.  y.  Orient  Ins.  Co. 

(Sup.)    1111 

Anderson  y.  Anderson  (Sup.) 1111 

Anderson  y.  Van  Riper  (Sup.) 66 

Andrews  y.  Allen  (Sup.) 1111 

Appel  y.  People's  Surety  Co.  of  New  Tork, 

two  cases  (Sup.)  1112 

Arbor  y.  Hempel  (Sup.)  . . .' 1053 

Armor  Gas  ft  Oil  Co.,  Sommer  y.  (Sup.). .  382 
Armour  y.   Sound   Shore  Front  Imp.  CJo. 

(Sup.)    881 

Arnold  y.  New  York  Age  Pub.  Co.  (Sup.).  .1112 

Amowits  y.  Diamondstein  (Sup.) 1112 

Aronson  y.  Radin  (Sup.) 1112 

Asbestolith  Mfir.  Co.  y.  Howland  (Sup.).  .1112 
Asbestolith  Mfg.  Co.  y.  Rowland  (Sup.)..  178 
Ascher  y.  South  Shore  Traction  (Do.  (Sup.)  1044 

Atchinson,  People  v.  (Sup.) 1140 

Atlantic  Terra  Cotta  Co.,  Grant  y.  (Sup.)1125 

Bach  Fur  Co.  of  New  York,  Pfaelser  y. 

(Sup.)    1141 

Bacon,  Wallace  v.  (Sup.) 130 

Baird  y.  Hagen   (Sup.) 217 

Baker,  Mid  wood  Park  Co.  y.  (Sup.) 954 

Baker,  People  y.   ^up.) 1139 

Baker,  People  y.  (Sup.) 1140 

Baldwin    y.    Locomobile    Co.    of    America 

(Sup.)    429 

Baldwin    y.    Locomobile  Co.  of    America 

(Sup.) 1112 

Baldwin's  Will  In  li-  (Sup,) 1112 

Balinsky  v    Grufi^   (Sup.),... 1062 

Ball  y.  Dciheriv   (Sup.^   .,.*.. 1014 

Ballard  y.  Hiinilim-u"  (Siip.) 325 

Bankers'  lAU^  Im.   ( v,,,  i.vonJell  y,  (Sup.)n22 

Barasch  y,  Daum  {Siip.l  . 1112 

Barker  y.  Penn  Bruise  Co.  (Sup.) 1112 

Barker,  Ivv  Courts  liealty  Co.  y.  (Sup.)..  715 

Barrett,  I'lott  v.  (Sup.) ^.1141 

Barson  v.  Mullignn,  two  eases  (Sup.) 1112 


Bascglia,  Clement  y.  (Sup.) 1118 

Bass,  Wiener  y.  (Sup.) 1150 

Bata  y.  Buffalo,  R.  ft  P.  R.  Co.  (Sup.).. 1112 

Bauer  y.  Ambs  (Sup.) 1024 

Beach  y.  Pearson  (Sup.)   1112 

Beach,  People  y.  (Sup.) 412 

Beauchamp  v.  Cxcelsior  Brick  Co.  (Sup.)  1112 

Bedford  y.  Hoi-Tan  Co.  (Sup.) 578 

Beebe,  Choate  y.  (Sup.) 78 

Behrens,  Culhane  y.  (Sup.) 1119 

Bence  y.  Bisler  (Sup.) 1113 

Bender  y.  H.  J.  Koehler  Sporting  Goods 

Co.    (SupO 1113 

Bendheim,  (^inayan  Bros.  Co.  y.  (Sup.)...  435 

Benham,  People  y.  (Sup.) 610 

Bensel,  In  re  (Sup.) 757 
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Benzler,  People  t.  (Sup.) 1138 

Berger,  Brooklyn  Mason  Contracting  Co. 

v.,  three  cases  (Sup.) 1115 

Berger,  Goldhill  Kealty  Co.  ▼.,  two  cases 

(Sup.) 1124 

Berkeley  v.  Dusenberry,  two  cases  (Sup.).  .1113 

BeriiDer  r.  Jackier  (Sup.)   1113 

Berai^l^   People  t.   (Sup,) 524 

EemsteiD  v^  Scheuer  (Hup*) 1113 

Bervraager  t.  American  Ice  Co.  (Sup.). ..  .1113 
BetlmDy  M.  B.  Chutcli  v.  Brooks  (Sup.)..  250 

B^vin,  Conway   v.   <SupO 1119 

Blanco,  Abate  v.  (Sop/K.. 271 

Bienensiuclit,  Fava  v.  (Sup.) 1122 

Biermaa  y-  Werstein  (Sup,) 1091 

BLgclow  V.  Wotilverton  {.Sup.) 998 

Bindler  v.  LilUeudabl  (SiuQ 1113 

Bindsell  v,  Vicarlo  (Sui>.  i 1113 

Blngli&in,  People  V.  (Hup.t 1139 

Bl&i^ham,  IVopie  v.«  twu  cases  (Sup.). ..  .1140 

Blukowskl   V.   Moskicwiu  (Sup.) 803 

Blackburn  v  International  Acheson  Graph- 
it©  Co.  (Sup.) 1113 

Blackton,  United  Electric  Light  &  Power 

Co.  V.  (Sup.) 92 

Blaine's  Will.  In  re  (Sup.) 186 

Blake,  Semken  v.  (Sup.) 1145 

Blenis  v.  Utica  Knitting  Co.  (Sup.) 1113 

BUer  V.  Bloch  (Sup.)   1113 

Bloch,   Blier  v.   (Sup.) 1113 

Bloom,  M.  Wineburgh  Advertising  Co.  v. 

(Sup.)    562 

Bluemner  v.  Garrin  (Sup.) 1113 

Blum  V.  Pearsall  (Sup.) 1113 

Blpte  V.  Fellowes  (Sup.) 18 

B.  M.  Maltz  Co.  v.  Herman  J.  Levy  Realty 

&  Const.  Co.  (Sup.)  1113 

Board  of  Education,  Hawes  v.  (Sup.) ....  1126 

Board  of  Education,   People  v.  (Sup.) 1140 

Board  of  Education  of  City  of  New  York, 

Brown  v.   (Sup.) 16 

Board  of  Education  of  City  of  New  York, 

Greeley   v.    (Sup.) 1125 

Board  of  Sup'rs  of  Oneida  County,  People 

V.    (Suo.)... 638 

Board  of  Water  Supply  in   City   of  New 

York,  In  re  (Sup.) 1114 

Boelsen,  Federal  Varnish  Co.  v.  (Sup.)...,  658 

Boettigbeimer,  Hatman  v.  (Sup.) 22 

Bok,  Palmer  v.   (Sup.) 1137 

Bond    V.   Vandegrift    (Sup.) 1078 

Bonsall,  Piatt  y.,  two  cases  (Sup.) 1141 

Boomer     &     Boschert     Press     Co.,     Van 

Keuren  y.   (Sup.) 306 

Borowski  y.  Ocean  Accident  &  Guarantee 

Corp.   (Sup.) 1114 

Borup  V.  Borup,  two  cases  (Sup.) 1114 

Boston  Ins.  Co.,  Steinberg  v.  (Sup.) 994 

Bourne  v.  Degener  (Sup.)   1114 

Bovi  V.  Hess  (Sup.) 1114 

Bowen  y.   Norris   (Sup.)    1114 

Bowley  y.  Erie  R.  Co.  (Co.  Ct.) 468 

Boyce,  Wilson  v.   (Sup.) 438 

Boyd  y.   Ross    (Sup.) 1114 

Bradt   y.   Bradt   (SupJ 1114 

Brady,  Freibaum  v.  (SupJ 121 

Brainard  v.  New  York,  D.  &  W.  R.  Co. 

(Sup.)    1115 

Brangaccio  v.  Weber  Piano  O).  (Sup.)....  467 
Braun  y.   Eckstein    (Sup.) 1077 


Breen«  Four  Comen  Realty  Go.  of  Staten       I 
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SCHWARTZ  V.  SMITH  et  al. 
(Supreme  Court  Appellate  Division,  First  Department     March  10,  1911.) 
L  Principal  and   Subett  (S  108*) — Dischabob  of  Subety— Extension  op 

Tm£— CONSIDEBATION. 

To  release  a  surety,  an  extension  of  time  must  be  based  on  a  valid  con- 
sideration, which  would  preclude  the  creditor  from  enforcing  his  claim 
against  the  debtor,  and  hence  a  surety's  discharge  cannot  be  predicated 
upon  a  mortgagee's  alleged  remark  that  he  had  extended  the  mortgage, 
where  no  consideration  was  shown  for  the  extension. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  S§ 
213-218;   Dec.  Dig.  {  IDS.*] 

2.  Pbincipal  and  Subety  (8  108*) — ^Dischabge— Extension  of  Timb— Con- 

sideration. 

The  present  payment  of  part  of  a  debt  due  Is  not  a  valid  consideration 
for  an  agreement  to  extend  the  remainder,  and  hence  does  not  discharge  a 
surety. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  §8 
215-218;    Dec.  Dig.  §  108.*] 

3.  Pbincipal  and  Subety  (§  104*)— Disohaboe— Extension  of  Time. 

Where  the  owner  of  land  subject  to  two  mortgages  secured  an  exten- 
sion of  the  first  on  condition  that  he  pay  an  increased  rate  of  interest 
the  second  mortgagee's  consent  thereto  did  not  discharge  sureties  on  that 
mortgage,  for  his  nonconsent  could  not  have  prevented  the  extension. 

[Ed.  Note. — Fbr  other  cases,  see  Principal  and  Surety,  Cent  Dig.  f| 
186,  187 ;   Dec.  Dig.  8  104.*] 

1  Pbincipai.  and  Subety  (8  99*) — ^Dischabob-Ohange  in  Obligation. 

A  surety  of  a  debt  secured  by  a  second  mortgage  was  not  discharged, 
by  the  act  of  the  mortgagee  consenting  to  an  increase  of  the  rate  of  in- ' 
terest  In  the  first  mortgage  in  consideration  of  an  extension  of  such  mort- 
gage, as  the  increased  rate  of  interest  placed  no  greater  servitude  on  the 
land,  being  a  personal  obligation  of  the  mortgagor,  and  not  changing  the 
obligation  of  the  sureties. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Gent  Dig.  8 
leO;  Dec.  Dig.  8  99.*] 

6.  Pbikcipal  and  Subbty  (8  73*) — Liability  of  Subety— Extent  of  Lia- 
bility. / 

Where  a  second  mortgage  provided  that  the  mortgagee  might  pay 
the  interest  on  the  first  mortgage,  and  the  first  mortgage  was  renewed  at 
a  greater  rate  of  interest,  sureties  on  the  second  mortgage  were  not  lia- 


•For  other  cases  see  same  topic  ft  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  InCaxes 
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ble  for  a  payment  of  interest  at  a  Mgher  rate  than  the  first  mortgage 
originally  provided. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Surety,  Ccait  Dig.  § 
114;  Dec.  Dig.  §  73.*] 

6.  Appeal  and  E>rbor  (|  1176*) — Disposition  of  Gauss— Rxvebsal—Neces- * 
siTY  OP  New  Tbial— Issue  op  Fact. 

Though  the  Supreme  Court  reversed  a  Judgment  finding  that  sureties 
to  a  mortgage  had  been  discharged  because  of  the  extension  of  the  mort- 
gage for  valuable  consideration,  it  cannot  direct  judgment  for  the  plain- 
tiff, as  the  defense  that  the  sureties  were  discharged  raises  an  issue  of 
fact. 

lEd.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  458^- 
4596;   Dec.  Dig.  §  1176.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harris  Schwartz  against  Gertrude  L.  Smith  and  Harry 
Phillips  and  others  to  foreclose  a  mortgage  on  real  estate  and  to  re- 
cover from  the  second-named  defendants  any  deficiency  that  might 
arise  upon  sale.  From  a  judgment  awarding  a  foreclosure  and  dis- 
missing the  complaint  as  to  Harry  Phillips  and  others,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  before  CLARKE,  McLAUGHUN,  LAUGHUN, 
SCOTT,  and  DOWLING,  JJ. 

Louis  Manheim,  for  appellant. 
Theodore  Baumeister,  for  respondents. 

SCOTT,  J.  This  is  an  action  to  foreclose  a  mortgage  upon  real  es- 
tate and  incidentally  to  recover  any  deficiency  that  may  arise  upon  a 
sale  of  the  mortgaged  premises  from  defendants  Harry  Phillips,  Sam- 
uel Lipman,  Morris  Naftolowitz,  and  Max  Lipman,  who  are  sought 
to  be  charged  as  sureties  upon  instruments  of  guaranty  executed  by 
them.  The  court  awarded  a  judgment  of  foreclosure  and  sale,  but 
dismissed  the  complaint  as  to  the  above-named  defendants.  From  so 
much  of  the  judgment  as  so  dismissed  the  complaint,  the  plaintiff  ap- 
peals. 

The  mortgage  was  executed  on  December  28,  1904,  by  the  defend- 
ant Harry  Phillips  to  Samuel  Lipman  and  Morris  Naftolowitz,  who  on 
May  25,  1905,  assigned  it  to  Abraham  Halprin,  Mendel  Diamondston, 
and  Jacob  Levin,  plaintiff  assignors.  This  assignment  contained  a 
guaranty  on  the  part  of  Lipman  and  Naftolowitz,  the  assignors,  to 
Halprin,  Diamondston,  and  Levin,  the  assignees,  their  legal  represen- 
tatives and  assigns,  of  payment  of  the  full  principal  sum  and  interest 
secured  to  be  paid  by  said  mortgage.  At  the  same  time  Max  Lipman, 
by  a  written  instrument,  also  guaranteed  to  said  assignees,  their  legal 
representatives  and  assigns,  the  full  payment  of  said  principal  sum 
with  interest.  These  guaranties  inured  to  plaintiff's  benefit  upon  the 
assignment  of  the  mortgage  to  him.  Harry  Phillips,  the  original  ob- 
ligor, is  sought  to  be  charged  as  a  surety,  because  before  the  com- 
mencement of  the  action  he  had  conveyed  the  property  subject  to  the 
mortgage.  This  mortgage  was  by  its  terms  due  and  payable  on  July 
19,  1907.     It  was  recited  therein  that  it  was  subject  and  subordinate 

•For  oUier  cases  see  same  topic  &  9  number  in  Deo.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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to  a  prior  mortgage  bearing  interest  at  the  rate  of  5  per  cent,  per  an- 
num and  payable  on  November  22,  1907,  which  was  a  first  mortgage 
upon  the  property.  After  the  first  mortgage  had  become  due,  and  on 
April  20,  1908,  an  agreement  was  made  between  its  then  holder,  the 
Lawyers'  Title  Insurance  &  Trust  Company,  and  Gertrude  L.  Smith, 
the  owner  of  the  mortgaged  premises,  whereby  the  time  for  the  pay- 
ment of  the  principal  indebtedness  was  extended  to  April  20,  1911, 
"provided  that  the  party  of  the  second  part  (Smith)  pays  interest  on 
said  bond  and  mortgage  from  the  20th  day  of  April,  1908,  at  the  rate 
of  five  and  one-half  per  cent,  per  annum,"  being  an  increase  of  one- 
half  per  cent,  per  annum  in  the  rate  of  interest.  Gertrude  L.  Smith 
accepted  these  terms  and  covenanted  and  agreed  to  pay  said  principal 
sum  and  interest  as  above  set  forth.  Plaintiflf,  then  as  now,  the  owner 
of  the  bond  and  mortgage  in  suit,  executed  a  document  whereby  he 
consented  "to  the  extension  of  the  foregoing  mortgage,  upon  the  terms 
above  set  forth." 

The  respondents  claim  to  have  been  relieved  from  their  obligations 
as  sureties  upon  two  grounds,  both  of  which  have  been  sustained  at 
the  Special  Term.  These  grounds  are :  First,  because,  as  it  is  said, 
plaintiff  without  their  knowledge  or  Qonsent  extended  the  time  of  pay- 
ment of  the  mortgage  in  suit ;  and,  second,  because,  as  they  alleged, 
plaintiffs  consent  to  an  extension  of  the  time  of  payment  of  the  first 
mortgage  operated  to  release  them.  Undoubtedly  if  plaintiff  did,  for 
sufficient  consideration  and  without  the  consent  of  his  sureties,  con- 
sent to  a  valid  extension  of  the  time  for  the  payment  of  the  mortgage 
which  they  guaranteed,  he  has  'released  them  from  their  obligation  as 
sureties.  The  Special  Term  has  ifound  that  he  did  so  consent;  but, 
in  our  opinon,  this  finding  is  without  support  in  the  evidence.  It  rests 
wholly  upon  the  testimony  of  Samuel  Lipman,  who  says  that  plain- 
tiff, in  a  casual  conversation,  said  that  he  had  extended  the  mortgage. 
Lipman  does  not  pretend  that  plaintiff  stated  that  he  had  received  any 
consideration  for  such  an  extension,  and  plaintiff  himself  expressly  and 
categorically  denies  that  he  ever  extended  the  mortgage  or  ever  re- 
ceived any  consideration  for  doing  so.  No  formal  extension  was  pro- 
duced. This  is  altogether  insufficient  evidence  to  establish  the  defense 
of  release  by  extension  of  the  mortgage.  To  release  a  surety  from  his 
obligation,  the  extension  of  time  to  pay  the  debt  must  rest  upon  a  valid 
consideration  and  must  be  sufficient  to  preclude  the  creditor,  during 
the  extended  period,  from  enforcing  the  debt  against  the  principal 
(National  Citizens'  Bank  v.  Toplitz,  178  N.  Y.  464,  71  N.  E.  1;  Olm- 
stead  V.  Latimer,  158  N.  Y.  313,  53  N.  E.  5,  43  L.  R.  A.  685),  and  the 
payment  of  a  part  of  the  amount  then  due  does  not  constitute  valid 
consideration  for  an  agreement  to  extend  the  time  for  the  payment  of 
the  balance  (Parmelee  v.  Thompson,  45  N.  Y.  58,  6  Am.  Dec.  33). 

The  second  ground  for  immunity  claimed  by  the  sureties  relates  to 
plaintiff's  consent  to  the  extension  of  time  for  the  payment  of  the*first 
mortgage.  There  can  be  no  doubt  that  the  owner  of  the  property  and 
the  holder  of  the  first  mortgage  were  entirely  competent  to  consent,  as 
between  themselves,  to  extend  the  time  for  the  payment  of  that  mort- 
gage, and  that  without  any  consent  on  the  part  of  the  holder  of  the 
second  mortgage.    They  were  under  no  obligation  to  consult  him,  and 
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his  refusal  to  consent  to  such  an  extension,  or  even  his  protest  against 
it,  would  have  been  wholly  ineffectual.  As  he  could  not  have  pre- 
vented such  an  extension,  so  his  consent  to  it  added  nothing  to  its  force 
and  was  an  absolute  nullity.  It  certainly  had  no  effect  upon  the  con- 
tract of  suretyship  between  plaintiff  and  the  respondents.  So  far  as 
concerns  the  change  in  the  interest  rate  upon  the  first  mortgage,  the 
extension  agreement  was  so  drawn  as  to  create  merely  a  personal  cove- 
nant on  the  part  of  the  owner  of  the  land.  It  was  not  provided  in 
terms,  and  there  are  no  words  leading  to  the  implication  that  the  ad- 
ditional interest  was  to  fall  within. the  lien  of  the  mortgage.  We  are 
of  opinion  therefore  that  the  plaintiff  did  not,  by  signing  the  consent 
to  the  extension  of  the  first  mortgage,  affect  any  change  whatever  in 
the  respondent's  contract  of  suretyship.  It  appears  that  he  paid  an 
installment  of  interest  due  and  unpaid  upon  the  first  mortgage,  as  by 
the  terms  of  his  mortgage  he  was  entitled  to  do.  If  he  paid  it  at  the 
increased  rate,  as  he  apparently  did,  he  may  not  recover  the  whole 
sum  from  the  sureties,  but  only  the  amount  that  would  have  been  due 
at  the  mortgage  rate.  We  are  asked  by  the  appellant,  in  case  we  ar- 
rive at  the  conclusion  to  which  we  have  arrived,  to  order  judgment 
for  the  plaintiff.  This  we  cannot*  do  because  the  defense  that  plain- 
tiff had  agreed,  for  a  valuable  consideration,  to  extend  the  time  for  the 
payment  of  the  mortgage  in  suit,  involves  a  question  of  fact,  as  to 
which  we  cannot  make  a  finding. 

The  judgment,  in  so  far  as  appealed  from,  must  therefore  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.    All  concur. 


(71  Misc.  Rep.  147.) 

EYRB  V.  STUBBERT. 

(Supreme  Court,  Appellate  Term.    February,  1911.) 

Attobney  and  Client  (§  29*) — Attobnet's  Clebk&— Authobitt. 

An  affidavit  In  support  of  a  motion  to  punish  a  Judgement  debtor  for 
contempt  cannot  be  made  by  the  managing  clerk  of  the  attorney  of  the 
Judgment  creditor,  unless  expressly  authorized  to  do  so,  and  reason  is 
shown  why  it  is  not  made  by  the  Judgment  creditor  or  his  attorney. 

[Ed.  Note. — Fop  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §  42 ; 
Dec.  Dig.  §  29.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

In  the  matter  of  supplementary  proceedings  by  Rhoda  R.  Eyre 
against  J.  Edward  Stubbert,  a  judgment  debtor.  From  an  order  deny- 
ing a  motion  to  punish  for  contempt,  plaintiff  appeals.    Affirmed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Philip  Carpenter  (Henry  Eckhard,  of  counsel),  for  appellant 
Michael  H.  Harris  (Louis  Susman,  of  counsel),  for  respondent 

PER  CURIAM.  The  order  should  be  affirmed,  upon  the  first  ob- 
jection urged  to  the  sufficiency  of  the  affidavit  upon  which  the  supple- 
mentary proceeding  was  based;   i.  e.,  that  the  affidavit  was  made  by 

*For  other  cases  see  sam^  topic  &  8  numbeb  tn  Dec  &  Am.  Digs,  1907  to  <Ut«,  ft  Rep'r  Indexes 
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the  managing  clerk  of  the  attorney,  and  not  by  the  judgment  creditor 
or  his  attorney.  The  proceeding  must  be  instituted  by  the  judgment 
creditor  or  by  some  one  authorized  by  him.  It  has  been  held  that  the 
authority  of  his  attorney  will  be  presumed.  Miller  v.  Adams,  52  N. 
Y.  409.  This  presumption  of  authority  to  act  for  the  judgment  cred- 
itor cannot  be  extended  to  the  clerk  of  the  attorney.  It  has  been 
held  that  an  affidavit  of  the  clerk  of  the  attorney  is  insufficient  for 
the  foundation  of  a  motion,  if  no  excuse  is  offered  for  its  not  being 
made  by  the  attorney.  Jackson  v.  Woodworth,  3  Caines,  136;  Chase 
V.  Edwards,  2  Wend.  283.  It  has  been  frequently  held  that  an  affi- 
davit executed  by  an  attorney  associated  with  the  attorney  for  the 
judgment  creditor  was  insufficient  to  give  the  court  jurisdiction. 
Beardsley  v.  Stone  Valley  Distilling  Co.,  122  N.  Y.  Supp.  686 ;  Title 
Guarantee  &  Trust  Co.  v.  Brown,  136  App.  Div.  843,  121  N.  Y.  Supp. 
S91.  And  we  are  of  opinion  that  the  affidavit  made  by  a  managing 
or  other  clerk  of  the  attorney  is  not  sufficient  to  institute  the  proceed- 
ing, unless  his  authority  is  shown,  and  the  reason  why  it  is  not  made 
by  the  judgment  creditor  or  his  attorney  is  set  forth. 

The  order  should  therefore  be  affirmed,  with  $10  costs  an<f  disburse- 
ments. 


HOFFMAN  V.  EHRICH. 
(Supreme  Court,  Appellate  Term.    March  13, 1911.) 

Sales  ({  418*) — ^Bbbach  of  Cohtbaot—Ezcessive  Dakaoes. 

Where,  in  an  action  for  breach  of  contract  to  sell  a  secondhand  set  of 
fnmiture,  represented  to  have  been  purchased  in  France  some  20  years 
before  for  $550,  the  buyer  testified  that  she  was  to  pay  $60  for  the  fnmi- 
tore,  and  that  the  salesman  assured  her  that  the  farniture  had  been  pur- 
chased in  France,  and  the  seller  showed  that  the  furniture  was  merely 
a  set  of  ordinary  stock  furniture,  capable  of  dally  duplication,  worth 
from  $45  to  $60,  a  verdict  for  $250  was  excessive. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec.  Dig.  f  4ia*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Ruth  Centennial  Hoffman  against  Jules  S.  Ehrich,  doing 
business  under  the  firm  name  of  Ehrich  Bros.  From  a  judgment  for 
plaintiff  for  $250  damages  and  $22  costs,  after  a  trial  by  judge  and 
jury,  and  from  an  order  denying  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Guggenheimer,  Untermeyer  &  Marshall,  for  appellant. 
Dudley  E.  Latham,'  for  respondent. 

BIJUR,  J.  Plaintiff  visited  defendant's  store,  and  was  shown  a 
secondhand  and  worn  set  of  furniture,  which  she  purchased  for  $60, 
paying  $5  down  as  a  deposit.  She  says  that  the  defendant's  salesman 
assured  her  that  the  furniture  had  been  purchased  in  France  some  20 
years  before  by  the  defendant  for  $550.    Subsequently  it  appears  that 

•For  oUier  cmm  sm  mud*  topic  ft  I  numbbb  in  Dee.  &  Am.  Digi.  1907  to  dato,  ft  Rep'r  IndezM 
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this  set  of  furniture  had  by  mistake  been  sold  to  some  one  else,  and 
plaintiff,  refusing  all  offers  of  substitution,  sued  for  her  damages, 
alleging  them  to  be  the  difference  between  the  contract  price  and  the 
value  of  the  set  of  furniture  on  the  day  of  purchase. 

She  offered  no  proof  of  value,  other  than  the  alleged  conversation 
had  with  defendant's  salesman  above  referred  to.  On  the  other  hand, 
the  defendant,  by  overwhelming  testimony  proved  that  the  furniture 
was  merely  a  set  of  ordinary  stock  furniture,  purchased  by  the  defend- 
ant in  this  city  some  20  years  ago  for  $146,  and  that  it  was  capable 
of  daily  duplication  here.  Men  fully  qualified  to  express  an  opinion 
placed  its  value  at  from  $46  to  $60.  The  judgment  is  so  manifestly 
excessive  (Willets  v.  Curth,  102  App.  Div.  616,  92  N.  Y.  Supp.  174) 
that  it  must  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 

Order  denying  motion  for  new  trial  reversed.    All  concur. 


(Tl  Misc.  Hep.  134.) 

FEDER  v.  FRIEDMAN  et  al. 

(Supreme  CJourt,  Appellate  Term.    February,  1911.) 

Municipal  Cobpobations  (§  817») — ^Evidence— Pbesumptions. 

The  fact  that  one  walking  In  front  of  a  building  was  struck  by  defend- 
ants' sign,  which  fell  from  the  fifth  story,  raises  a  presumption  of  negli- 
gence on  the  part  of  defendants,  making  a  question  of  fact  for  the  Jury. 
[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  i 
1725 ;  Dec.  Dig.  f  817.»] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hyman  Feder,  an  infant,  by  Rachel  Feder,  his  guardian 
ad  litem,  against  Louis  Friedman  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Reversed  and  remanded. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Adlerman  &  Adlerman,  for  appellant. 
Joseph  Bernstein,  for  respondents, 

SEABURY,  J.  The  plaintiff  sued  to  recover  damages  for  personal 
injuries.  While  walking  in  front  of  No.  654  Broadway,  New  York 
City,  the  plaintiff  was  struck  on  the  head  by  a  sign  belonging  to  the 
defendants,  which  fell  from  the  fifth  floor  of  that  building.  These 
facts,  in  addition  to  the  injuries  which  the  plaintiff  sustained,  were 
sufficiently  proved  by  the  plaintiff  at  the  trial.  At  the  close  of  the  case 
the  court  dismissed  the  complaint.  From  the  judgment  entfered  upon 
that  dismissal,  the  plaintiff  appeals  to  this  court. 

Upon  the  facts  proved,  the  case  called  for  the  application  of  the 
doctrine  of  res  ipsa  loquitur,  and  it  was  error  to  dismiss  the  complaint. 
Morris  v.  Strobel  &  Wilkin  Company,  81  Hun,  1,  30  N.  Y.  Supp 
671;    McNulty  v.  Ludwig  Co.,  125  App.  Div.  291,  109  N.  Y.  Supp. 
703;    Reynolds  v.  Van  Buren,  10  Misc.  Rep.  703,  31  N.  Y.  Supp 
827;  Id.,  51  App.  Div.  632,  64  N.  Y.  Supp.  724;   Id.,  155  N.  Y.  120, 

•For  other  casei  seo  same  topic  ft  8  numbkb  in  Dec.  &  Am.  Dlgv.  1907  to  date*  &  Rep'r  Indezea 
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49  N.  E.  763,  42  L.  R!  A.  129.  Whether  or  not  the  defendants  had 
been  guilty  of  negligence  was,  under  the  evidence,  a  question  of  fact 
for  the  jury  to  determine. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(Tl  Misc.  Rep.  143.) 

GROSSMAN  V.  SILVERMAN  et  al. 

(Supreme  Court,  Appellate  Term.     February,  1911.) 

1.  Trial  (|  6») — Notice  of  Trial. 

As  the  service  of  an  umended  answer  supersedes  the  original  answer 
and  destroys  the  original  issue,  a  new  notice  of  trial  is  necessary. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent.  Dig.  §  17 ;  Dec.  Dig.  {  6.*] 

2.  Thal  (§  6*) — Notice— Filing  of  Amended  Answer— Second  Notice. 

Where  notice  of  trial  was  served  after  Issue  joined,  but  before  time 
for  filing  amended  answer  had  expired,  the  notice  was  regular ;  the  only 
risk  of  plaintiff  being  the  loss  of  the  required  fee  and  the  necessity  of 
filing  a  new  notice  because  of  an  amended  answer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  |§  13-18;   Dec  Dig. 

3.  Time  (|  11*) — Fractions  of  Day. 

Where  a  notice  of  trial  by  plaintiff  and  an  amended  answer  were 
served  on  the  same  day,  fractions  of  a  day  will  be  considered  in  deter- 
mining whether  the  notice  was  filed  before  or  after  the  filing  of  the  an- 
swer. 

[Ed.  Note. — ^For  other  cases,  see  Time,  Cent.  Dig.  f  53 ;  Dec.  Dig.  §  11.*] 

4.  Judgment  (§  167*) — Default— Opening — Terms. 

Where  plaintiff  was  not  entitled  to  a  default  judgment  because  he 
had  failed  to  notice  for  trial  the  issues  made  by  an  amended  answer, 
which  were  the  only  issues,  the  default  entered  should  have  been  opened 
as  a  matter  of  right,  without  imposing  terms. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §§  32G,  330,  333, 
334;  Dec.  Dig.  f  167.»] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Joseph  Grossman  against  Emil  Silverman  and  others. 
From  an  order  granting  a  motion  to  vacate  a  judgment  entered  upon 
an  inquest,  and  to  open  a  default  judgment,  defendant  Silverman  ap- 
peals.   Affirmed,  as  modified. 

Argued  before  SEABURY,  PAGE;  and  BIJUR,  JJ. 

Samuel  Wolbarst,  for  appellant. 

Joseph  P.  Joachimson,  for  respondent  Grossman. 

Jacob  Pawel,  for  respondent  Freiman. 

Max  Arens,  for  respondent  Fagan. 

BIJUR,  J.  This  appeal  involves  a  question  of  practice.  Appellant 
contends  that  his  motion  to  open  the  default  should  have  been  granted 
as  a  matter  of  right,  without  imposition  of  terms,  and  that,  in  any 
event,  the  terms  were  too  onerous. 

The  action  was  brought  to  foreclose  a  mechanic's  lien ;  appellant's 
codefendants  being  subsequent  lienors.  Issue  was  joined  by  service  of 
appellant's  answer  on  plaintiff  and  the  codefendants  on  the  22d  to  24th 

*Por  othtr  caaes  Me  Mine  topic  A  8  numbbb  in  Dec.  &  Am.  Diga.  1907  to  date.  &  Rep'r  IndexM 
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of  August,  1910.  On  August  29th  plaintiff  served  a  reply,  together 
with  notice  of  trial  for  the  first  Monday  of  October.  At  11  o'clock 
on  the  night  of  August  29th,  defendant  served  an  amended  answer  by 
mail.  Plaintiff,  however,  served  no  other  notice  of  trial,  but  on  De- 
cember 13th  appellant's  counsel  noticed  in  the  Law  Journal  that  an 
inquest  had  been  taken  on  the  previous  day.  The  order  appealed  from 
was  made  on  defendant's  motion  to  open  this  default. 

The  service  of  the  amended  answer  superseded  the  original  answer, 
destroyed  the  original  issue,  and  made  necessary  a  new  notice  of  trial. 
Murphy  v.  Lyon,  127  App.  Div.  448,  112  N.  Y.  Supp.  162.  Defendant 
did  not  waive  any  irregularity  in  the  service  of  the  notice  of  trial  on 
August  29th  by  failing  to  return  the  same,  because  the  notice  was  not 
irregular.  Cases  cited  by  respondent  to  the  effect  that  such  an  irreg- 
ularity is  waived  by  the  retention  of  such  notice  refer  to  the  irregu- 
larity of  serving  the  notice  before  the  case  was  at  issue,  as,  for  exam- 
ple, where  no  answer  to  the  complaint  had  been  served  (Wallace  v. 
Syracuse  Company,  27  App.  Div.  457,  60  N.  Y.  Supp.  329),  or  before  a 
reply  to  a  counterclaim  (Meislahn  v.  Hanken  [Com.  PL]  18  N.  Y. 
Supp.  361).  In  the  case  at  bar,  however,  the  notice  was  perfectly 
regular  when  served.  The  original  issue  had  been  made,  and  a  party 
may  notice  the  same  for  trial.  His  only  risk  in  doing  so  is  the  loss  of 
the  fee  required  and  the  necessity  of  filing  a  new  notice  if  the  original 
notice  be  superseded.    Townsend  v.  Hillman,  18  Civ.  Proc.  R.  213, 

9  N.  Y.  Supp.  629. 

Respondent  claims  that,  as  the  notice  of  trial  and  the  amended  an- 
swer were  served  on  the  same  day,  although  the  former  was  served 
during  the  daytime  and  the  latter  at  11  o'clock  at  night,  the  notice  was 
sufficient,  because  the  law  will  take  no  cognizance  of  fractions  of  a 
day.  The  rule,  however,  is  that  the  law  will  regard  fractions  of  a  day, 
where  the  hour  itself  is  material.  Marvin  v.  Marvin,  76  N.  Y.  240, 
243;  Haden  v.  Buddensick,  49  How.  Prac.  241,  246;  Wallace  v. 
Syracuse  Co.,  supra,  27  App.  Div.  457-458,  60  N.  Y.  Supp.  329.  As 
plaintiflF  had,  therefore,  failed  to  notice  for  trial  the  issues  made  by  the 
amended  answer,  which  were  the  only  issues  in  the  case,  he  had  no 
right  to  take  judgment  by  default,  and  the  same  should  have  been 
opened  as  a  matter  of  right,  without  terms. 

The  order  should  be  modified,  by  striking  therefrom  the  imposition 
of  costs,  and,  as  modified,  affirmed,  with  $10  costs  and  disbursements 
of  this  appeal  to  appellant  against  the  plaintiff  respondent.    All  concur. 


LEU  V.  OSTERWEIS  BROS.,  Inc.,  et  al. 
(Supreme  Court,  Appellate  Term.    March  13,  1911.) 

COBPOBATIONS    (§  432*) — ^ACTIONS— EVIDENCE. 

In  an  action  against  O.  Bros.,  a  corporation,  on  an  instrument  signed 
L.  L.  O.,  where  there  was  no  evidence  to  show  tliat  the  corporation  ever 
authorized  or  ratified  the  instroment,  a  Judgment  against  it  thereon  was 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  |  432.*] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Frederick  Leu  against  Osterweis  Bros.,  Incorporated,  and 
another.  From  a  judgment  against  defendant  Osterweis  Bros.,  Incor- 
porated, the  corporation  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Isidore  Schneider,  for  appellant. 

William  C.  Findlay  (George  F.  Hickey,  of  counsel),  for  respondent. 

SEABURY,  J.  The  action  is  brought  upon  a  written  instrument,  a 
copy  of  which  is  as  follows : 

"New  York  City,  June  1,  1909. 

"I  promise  to  pay  to  Frederick  Leu,  or  order,  in  full  settlement  for  claim 
against  Osterweis  Brothers  five  hundred  and  fifty  ($550.00),  twenty-^ ve  dol- 
lars down  ($25.00),  and  twenty-five  dollars  each  month  thereafter,  until  the 
full  amount  is  paid.  Default  of  any  payment  renders  the  entire  amount  due. 
Payments  to  be  mailed  direct  to  Frederick  Leu  at  his  address,  and  this  agree- 
ment to  be  returned  upon  fuU  settlement         [Signed]    Leo  L.  Osterweis." 

Upon  uncertain  and  unsatisfactory  evidence,  which  tended  to  show 
that  Leo  L.  Osterweis  was  a  member  of  the  firm  of  Osterweis  Bros.,  a 
copartnership,  which  subsequently  was  incorporated  under  the  name  of 
Osterweis  Bros.,  Incorporated,  the  plaintiff  has  obtained  judgment 
against  Osterweis  Bros.,  Incorporated.  There  is  no  evidence  to  show 
that  the  appellant  ever  signed,  authorized,  or  ratified  the  obligation 
which  Leo  L.  Osterweis  contracted  when  he  signed  the  instrument  set 
forth  above.  Nor  is  there*  anything  in  the  evidence  which  aflfords 
justification  for  fastening  upon  the  appellant  the  obligation  of  Leo  L. 
Osterweis.  The  judgment  rendered  against  the  appellant  is  contrary  to 
the  law  and  the  evidence,  and  must  be  reversed.  ' 

The  judgment  is  reversed,  with  costs,  and  the  complaint  is  dismissed 
as  to  the  appellant,  with  costs.    All  concur 


(143  App.  Diy.  271.) 

CURRAN  V.  OPPENHEIMER  et  al. 

(Supreme  C?ourt,  Appellate  Division,  First  Department.    March  10,  1911.) 

DisGOVEBT  (I  32*) — ExAiaiTATioN  Befobe  Tbiait-Qrounds, 

A  plaintiff,  who  sets  forth  the  facts  necessary  to  an  order  for  the  ex- 
amination of  a  defendant  before  trial,  is  entitled  to  the  examination, 
though  defendant  has  made  admissions  in  his  answer,  since  plaintiff  need 
not  accept  the  statement  of  defendant's  knowledge  or  lack  of  knowledge 
averred  in  the  answer. 

[Ed.  Note. — ^For  other  cases,  see  Discovery,  Cent  Dig.  §  46;  Dec.  Dig. 
§  32.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Robert  I.  Curran  against  August  Oppenheimer  and  oth- 
ers. From  an  order  vacating  an  order  for  examination  of  defendant 
Oppenheimer  before  trial,  plaintiff  appeals.    Reversed. 

•For  othw  cases  see  same  topic  A  S  MuacBSB  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rop'r  Indexes 
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Argued  before  CLARKE,  McLAUGHUN,  SCOTT,  MILLER, 
and  DOWLING,  JJ. 

A.  S.  Andrews,  for  appellant. 
E.  G.  Kremer,  for  respondent. 

DOWLING,  J.  The  order  for  the  examination  of  the  defendant 
Oppenheimer  was  made  upon  affidavits  showing  the  necessity  and 
materiality  of  the  matters  upon  which  examination  was  sought,  not 
only  in  support  of  the  allegations  of  the  complaint,  and  to  disclose 
proof  relevant  thereto,  but  to  avoid  an  alleged  defense  set  up  by  Op- 
penheimer, who  alone  has  been  served  with  the  summons  herein.  It 
also  is  averred  that  the  plaintiff  intends  to  use  the  testimony  thus 
elicited  upon  the  trial  of  the  action. 

Defendant  resists  this  examination  for  the  reason,  among  others, 
that  he  has  made  certain  admissions  in  his  answer,  because  of  which 
no  examination  should  be  had.  But  we  are  of  opinion  that  plaintiff 
is  not  bound  to  accept  the  statement  of  defendant's  knowledge  or  lack 
of  knowledge  as  therein  contained,  but  is  entitled  to  the  examination, 
having  in  all  respects  set  forth  the  facts  necessary  to  entitle  him 
thereto. 

The  order  vacating  and  setting  aside  the  order  for  defendant's  ex- 
amination must  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  to  vacate  denied,  with  $10  costs,  and  the  ex- 
amination reinstated;  time  of  examination  to  be  fixed  on  settlement 
of  order.    All  concur. 


(143  App.  Dly.  241.) 

NATIONAL  SURETY  CO.  y.  EMPIRE  STATE  SURETY  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  10,  1911.) 

1.  Principal  and  Agent  (§  71*) — Retention  of  Funds— Fbaud. 

Retention  In  good  faith  by  an  agent  of  funds  to  cover  disputed  commis- 
sions does  not  constitute  fraud  or  dishonesty,  though  erroneous. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Dec.  Dig.  §  71.*] 

2.  Principal  and  Agent   (§   79*) — Agency  Bonds— Breach— Question   fob 

Jury. 

Whether  an  agent's  retention  of  funds  to  cover  a  disputed  commission 
was  fraudulent  or  dishonest  held,  under  the  evidence,  a  jury  question 
In  an  action  on  the  agent's  bond. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Dec.  Dig.  §  79.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  National  Surety  Company  against  the  Empire  State 
Surety  C^Dmpany.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  MILLER,  JJ. 

Charles  Haldane,  for  appellant. 
William  J.  Griffin,  for  respondent. 

*For  oUier  caset  see  lame  topic  &  S  numbbb  in  Dec.  &  Am.  Dlgi.  1907  to  date,  &  Rep'r  Indexes 
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SCOTT,  J.  The  defendant  appeals  from  a  judgment  entered  upon 
the  direction  of  a  verdict.  The  action  is  upon  a  surety  company  bond 
given  to  indemnify  the  plaintiff,  also  a  surety  company,  against  the 
*'fraud  and  dishonesty"  of  an  employe.  Plaintiff  appointed  a  corpora- 
tion known  as  Lecky  &  Rubin,  Incorporated,  its  agent  to  procure  ap- 
plications for  insurance  in  the  state  of  Virginia,  and  to  collect  the 
premiums  thereon.  The  agent  agreed  to  hold  all  premiums  received 
by  it  as  a  fiduciary  trust,  awaiting  remittance  to  the  principal.  It  was 
to  pay  the  expenses  of  conducting  the  agency,  and  was  to  be  compen- 
sated by  a  percentage  of  cash  premiums  collected.  The  agent  further 
agreed  to  keep  proper  books,  and,  not  later  than  the  10th  of  each 
month,  to  forward  to  the  home  office  of  the  principal  an  accurate  de- 
tailed report  of  all  premiums  collected  or  received,  and  not  previously 
remitted;  accompanied  with  draft  or  «post  office  order  for  the  net 
amount  due  the  company.  In  conformity  with  this  provision  it  was 
the  course  of  business  for  the  agents  to  retain  their  earned  commis- 
sions, remitting  only  the  net  balance  of  premiums  collected.  The 
agreement  provided  that  the  agent  should  furnish  a  bond  "conditioned 
for  the  due  accounting  and  paying  over  to'*  the  principal  of  all  mon- 
eys which  might  become  due  to  the  principal.  The  bond  which  was 
furnished  and  accepted,  and  upon  which  plaintiff  now  sues,  was  not 
in  this  form,  and  imposed  a  much  narrower  liability  upon  the  surety. 
It  undertook  to  make  good  and  reimburse  plaintiff  for  such  loss,  not 
exceeding  a  specified  sum,  as  plaintiff  might  sustain  "by  reason  of 
the  fraud  and  dishonesty  of  the  employe  in  connection  with  the  du- 
ties pertaining  to  the  office  or  position  to  which  the  employe  has  been 
appointed."  Another  clause  of  the  bond  provided  that  the  company 
should  not  be  liable  for  a  loss  occasioned  by  a  "breach  of  contract" 
by  the  employe. 

The  circumstances  under  which  this  claim  upon  defendant  has  arisen 
relate  to  a  commission  claimed  by  the  agent  to  be  due  to  it  upon  cer- 
tain bonds  alleged  to  have  been  written,  upon  the  agents*  procurement, 
for  the  contractors  for  the  Ashokan  Dam  in  the  state  of  New  York. 
Whether  or  not  the  agent  had  any  substantial  claim  to  such  commis- 
sions does  not  clearly  appear,  because  practically  all  the  evidence  re- 
lating to  it  was  excluded.  From  what  does  appear,  however,  read 
in  conjunction  with  what  is  suggested  by  the  questions  which  were 
not  permitted  to  be  answered,  it  may  be  inferred  that  the  question  of 
the  agents'  right  to  the  commission  was  at  least  debatable.  On  June 
10,  1908,  the  agent  wrote  the  plaintiff  that  it  was  preparing  its  reg- 
ular monthly  statement,  and  would  like  to  know  what  amount  to  take 
credit  for  on  the  Ashokan  Dam  contract.  To  this  plaintiff  replied, 
saying  that  it  was  not  a  party  to  the  bond,  and  therefore  the  agent 
was  not  entitled  to  the  commission.  The  evidence  on  the  trial  seems 
to  contradict  this  statement  as  to  plaintiff's  participation  in  the  bond. 
On  June  24,  1908,  the  agent  transmitted  its  monthly  statement,  show- 
ing the  collections  made  by  it,  and  deducting  commissions,  including 
$1,396.90  for  its  commission  on  the  Ashokan  Dam  contract.  Plaintiff 
refused  to  acquiesce  in  this  deduction,  and  demanded  that  the  sum 
be  remitted,  which,  however,  was  not  done.    The  matter  continued  to 
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be  the  subject  of  some  correspondence,  and  finally;  on  September  3. 
1908,  plaintiff  terminated  the  agency  contract  and  sent  an  accountant 
to  settle  up  the  business.  He  proceeded  to  Virginia  and  settled  up  the 
accounts,  receiving  every  assistance  from  the  officers  of  the  agent, 
and  finally  all  matters  between  plaintiff  and  its  agent  were  satisfac- 
torily settled  and  adjusted,  except  the  matter  of  the  agents'  claim  for 
commissions  on  the  Ashokan  Dam  contract,  which  amount  the  agent 
insisted  upon  retaining  and  the  plaintiff  insisted  upon  receiving.  It  is 
for  this  amount  that  the  present  suit  is  brought. 

It  is  to  be  observed  that  defendants'  liability  is  limited  to  losses 
sustained  by  plaintiff  by  reason  of  the  fraud  and  dishonesty  of  the 
agent.  In  directing  a  verdict  the  trial  court,  in  effect,  held  as  matter 
of  law  that  the  retention  of  the  disputed  commissions  constituted 
fraud  or  dishonesty.  Upon  the  present  record  we  cannot  concur  with 
that  view.  There  was  no  attempt  to  mislead  the  plaintiff  or  to  con- 
ceal anything.  The  commission  was  openly  deducted,  and  defendants' 
attention  promptly  and  pointedly  called  to  the  deduction.  On  the 
face  of  the  evidence  we  can  see  no  indication  of  the  sinister  elements 
which  usually  go  to  make  up  fraud  and  dishonesty.  There  appears 
to  have  been  an  honest  difference  of  opinion.  Of  course,  it  is  possible 
for  an  agent  to  attempt  to  cover  up  a  case  of  fraud  by  a  simulation 
of  frankness.  The  evidence  does  not  show  or  suggest  that  this  is 
such  a  case ;  but,  if  it  were,  the  question  would  be  a  proper  one  for 
the  jury.  If  the  agent  in  good  faith,  although  erroneously,  believed 
that  it  was  entitled  to  retain  the  disputed  commissions,  it  would  not 
constitute  fraud  or  dishonesty  to  do  so.  At  the  most,  therefore,  the 
question  whether  or  not  the  agents'  acts  amounted  to  fraud  or  dis- 
honesty was  one  for  the  jury,  under  proper  instructions  as  to  the 
meaning  of  those  terms. 

Other  grounds  of  appeal,  argued  upon  the  briefs,  need  not  be  dis- 
cussed, as  what  has  already  been  said  calls  for  a  reversal  of  the  judg- 
ment. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event.    All  concur 


In  re  CITY  OF  NEW  YORK. 

Appeal  of  H.  W.  JQHNS-MANVILLE  CO.  et  al. 

(Supreme  Court,  Appellate  Division,   Second  Department.     March  3,  1911.) 

1.  Eminent  Domain  (S  146*) — Compensation— Measure— Statutobt  Pbovi- 
8I0N8— Vauditt. 

Greater  New  York  Cliarter  (Taws  1901,  c.  4GG)  |  822,  which  provides 
that,  where  a  part  only  of  the  property  of  a  riparian  proprietor  is  taken 
for  water  front  improvements,  the  difference  between  the  value  of  the 
entire  premises  and  that  of  the  premises  remaining  after  the  taking 
shall  be  the  measure  of  compensation,  considered  as  an  exercise  of  tbe 
power  of  eminent  domain,  is  violative  of  Const  art  1,  §  6,  requiring  that 
private  property  shall  not  be  taken  for  public  use  without  just  compen- 
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satlon,  in  that  it  permits  the  benefits  to  be  offset  against  the  Talne  of  the 
part  taken  for  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  f|  37^ 
389 ;    Dec.  Dig.  §  145.*] 

2.  Eminent  Domain  (§§  138,  145») — Compensation— Taking  Pabt  of  Tbact 

OB  Property— Watbb  Front  Rights. 

Greater  New  York  Charter  (Laws  1001,  c.  466)  §  822,  provides  that, 
where  a  part  of  improved  riparian  property  contiguous  to  land  under  wa- 
ter and  used  in  connection  with  the  improvements  is  taken,  the  difference 
between  the  value  of  the  entire  property  and  the  value  of  the  part  re- 
maining after  the  taking  shall  be  the  measure  of  compensation.  A  strip 
of  land  under  water,  part  of  a  tract  used  as  the  site  of  a  power  house, 
and  itself  used  as  a  berth  for  vessels  in  dellverhig  coal  by  water,  was 
taken  by  the  city,  leaving  an  open  water  approach  on  the  other  side  of 
the  property,  to  which,  however,  the  power  company  had  no  exclusive 
rights,  and  which  was  liable  to  be  closed.  Held,  that  compensation 
should  be  for  the  full  value  of  the  land  actually  taken,  regardless  of  any 
benefits  from  any  proposed  public  use,  and  that  there  should  be  full  com- 
pensation for  damage  to  the  remaining  part  with  allowance  for  benefits 
from  such  use,  considering  the  change  necessary  for  the  company  to  re- 
tain absolute  control  of  its  plant  and  its  use  at  its  highest  utility,  with  . 
aUowance  for  water  access  taken  and  for  limitation  on  the  use  of  the 
water  access  remaining,  as  well  as  damage  from  any  necessity  of  procur- 
ing another  location  and  removing  its  plant 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent  Dig.  ||  370, 
378-380;   Dec.  Dig.  {§  138,  145.*] 

3.  Eminent  Domain  (5  194*) — ^Acquisition  op  Property  for  Public  Use- 

Amendment  OF  Interlocutory  Judgment— Power  of  Court.  , 

The  granting  of  an  order  allowing  the  city  to  amend  a  proceeding  to 
acquire  property  for  public  use,  made  more  than  a  year  after  the  pro- 
ceeding was  instituted,  and  after  title  to  the  land  acquired  had  vested  in 
the  city,  without  notice  of  the  proposed  amendment  to  an  owner  of  the 
fee  In  the  property  affected  by  such  order,  is  not  within  the  power  of  the 
court 
[Ed.  Note. — For  other  cases,  see  ESminent  Domain,  Dec.  Dig.  f  194.*] 

Appeal  from  Special  Term,  Kings  County. 

In  the  matter  of  the  application  of  the  City  of  New  York,  etc., 
relative  to  acquiring  the  right  and  title  to  the  possession  of  certain 
lands,  etc.,  for  ferry  purposes.  From  an  order  confirming  the  report 
of  commissioners  of  estimate  and  assessment,  the  H.  W.  Johns-Man- 
ville  Company  and  others  appeal.  Order  reversed,  and  proceeding  re- 
mitted to  new  commissioners. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR,  RICH, 
and  WOODWARD,  JJ. 

William  H.  Harris  (Fancher  NicoU,  on  the  brief),  for  appellants 
Johns-Manville  Co.  and  Nelsons. 

Edward  W.  Hatch  (Charles  L.  Woody,  on  the  brief),  for  appellant 
Nassau  Electric  R.  Co. 

WOODWARD,  J.  The  commissioners  in  this  proceeding  were 
appointed  on  the  8th  day  of  June,  1906,  upon  the  petition  of  tjie  city 
of  New  York  to  acquire  for  ferry  purposes  all  the  land  between  the 
southerly  line  of  Thirty-Ninth  street  and  the  southerly  line  of  Thirty- 
Eighth  street  and  the  westerly  line  of  Second  avenue  and  the  pierhead 

^For  other  casei  see  same  topic  A  8  mitiibbr  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep*r  Indezei 
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line  established  by  the  Secretary  of  War  in  1890,  being  2,452  feet 
long  and  264  feet  wide,  in  the  borough  of  Brooklyn.  The  land  taken 
from  the  defendant  the  Nassau  Electric  Railroad  Company,  one  of  the 
appellants,  consists  of  a  strip  of  land  under  water  30  feet  in  width  and 
147  feet  long,  being  a  part  of  a  tract  of  land  used  by  the  said  defend- 
ant for  the  purpose  of  a  power  house.  This  is  a  60,000  horse  power 
plant,  consuming  large  quantities  of  water  and  coal,  and  the  commis- 
sioners have  awarded  for  the  loss  and  damage  to  this  parcel,  stated 
as  a  single  item,  the  sum  of  $27,110.58.  It  is  claimed  on  the  part  of 
the  Nassau  Electric  Railroad  Company  that  the  award  made  by  the 
commissioners  was  not  the  amount  required  to  be  made  the  claimant 
under  the  provisions  of  the  Greater  New  York  Charter  (Laws  1901, 
c.  466)  which  provides  as  follows: 

•'Section  822.  ♦  ♦  ♦  If  the  property  of  the  riparian  proprietor  ha8 
been  buUt  upon  or  irnproved,  and  if  such  buUdlngs  or  improvements  are  upon 
a  single  tract  contiguous  to  or  adjoining  lands  under  water,  or  which  were 
originally  under  water,  and  used  in  connection  therewith,  and  part  only  of 
such  property  is  proposed  to  be  taken,  the  fair  and  Just  value  of  the  entire 
premises  shall  first  be  ascertained,  and  then  there  sliall  be  ascertained  the 
like  value  of  the  premises  in  the  condition  in  which  they  will  be  after  the 
part  is  taken,  and  the  difference  in  value,  be  it  more  or  less  than  the  separate 
value  of  the  part  taken,  shall  constitute  the  measure  of  compensation." 

The  commissioners,  in  a  memorandum,  say  that: 

''In  estimating  the  damage  resulting  to  parcels  2,  4,  and  5,  by  reason  ef  the 
taking  of  the  30-foot  strip  from  the  northerly  side,  the  commissioners  have 
regarded  and  considered  said  parcels  as  improved  real  estate,  consisting  of 
lands  and  buildings,  and  the  uses  to  which  they  were  applied  at  the  time  of 
taking." 

It  was  held  in  Matter  of  City  of  New  York,  190  N.  Y.  350.  83  N. 
E.  299,  16  L.  R.  A.  (N.  S.)  335,  that  section  822  of  the  Greater  New 
York  charter  was  unconstitutional,  because  it  permitted  benefits  to 
be  offset  against  the  value  of  the  portion  of  property  taken  for  public 
purposes;  but  the  appellant  does  not  raise  this  question,  urging,  on 
the  contrary,  that  the  commissioners  have  failed  to  make  the  award 
in  harmony  with  this  provision  of  the  statute,  and  that  the  city,  hav- 
ing elected  to  take  advantage  of  the  privileges  of  tlie  statute,  is  not 
entitled  to  question  the  validity  of  the  act. 

Taking  the  view  that  the  commissioners  have  sought  to  comply 
with  the  provisions  of  the  statute,  we  are  of  the  opinion  that  they  have 
overlooked  some  of  the  elements  which  should  have  entered  into  the 
calculation.  If  the  damages  to  the  property  were  to  be  considered, 
it  should  have  taken  into  consideration  the  fact  that  the  Nassau  Elec- 
tric Railroad  Company  had  improved  this  property  for  a  special  pur- 
pose— for  a  purpose  for  which  it  was  specially  adapted.  It  was  nec- 
essary, for  instance,  to  the  economical  operation  of  the  plant,  that  it 
should  have  an  absolute  right  to  have  its  coal  delivered  direct  from 
the  water  side.  This  right  it  had  under  its  deeds  on  the  Thirty- 
Ninth  street  side  of  its  power  house,  and  it  did  not  have  such  right  on 
the  Fortieth  street  side  of  its  property;  and  the  contention  of  the 
city  of  New  York  that  the  defendant  has  such  access  on  the  Fortieth 
street  side,  because  there  is  now  an  open  waterway,  does  not  meet 
the  requirements,  for  this  open  way  is  concededly  liable  to  be  closed 
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up  by  the  owners  of  the  fee  at  any  time,  while  the  additional  burden 
to  be  placed  upon  the  Fortieth  street  ^ip  by  reason  of  the  closing  of 
the  Thirty -Ninth  street  slip  by  the  construction  of  the  proposed  ferry 
will  materially  interfere  with  the  use  by  the  defendant  of  the  Forti- 
eth street  approach  to  its  premises,  which  abut  on  both  streets  or 
ways. 

Mt)reover,  while  we  do  not  think  there  is  justification  for  believ- 
ing that  the  power  house  will  have  to  be  abandoned,  or  that  the  ma- 
chinery will  necessarily  go  into  the  junk  heap,  we  are  of  the  opinion 
that  the  changes  necessary  to  be  made  to  give  the  defendant  absolute 
control  of  its  power  plant,  with  rights  of  access  and  of  an  opportunity 
to  perform  all  of  its  functions  and  operations  upon  its  own  premises, 
should  be  taken  into  account,  to  the  end  that  the  defendant  shall  be 
placed  in  the  same  relative  position  that  it  occupied  when  this  pro- 
ceeding was  instituted.  "The  paramount  law  intends,"  says  Lewis  on 
Eminent  Domain  (3d  Ed.)  §  686,  "that  such  owner,  so  far  as  that 
lot  is  in  question,  shall  be  put  in  as  good  a  condition,  pecuniarily,  by 
a  just  compensation,  as  he  would  have  been  in  if  that  lot  of  land  had 
remained  entire,  as  his  own  property.  How  much  less  is  that  lot, 
and  its  erections  thereon  remaining,  worth  to  the  owner,  as  property 
to  be  used  or  leased  or  sold,  the  day  after  the  part  was  taken,  to  be 
used  for  the  purpose  designed,  than  the  whole  lot  intact  was  the 
day  before  such  taking.  In  considering  damages  to  the  remainder, 
however,  the  whole  remainder  must  be  taken  into  account.  If  a  part 
is  damaged  and  part  benefited,  the  question  will  be  whether  the  whole 
is  worth  less  than  before  the  taking." 

It  appears  in  the  record  without  dispute  that  this  is  a  highly  desira- 
ble location  for  a  power  house,  such  as  the  defendant  is  maintaining. 
The  defendant  has  a  right  to  the  premises  for  their  highest  utility, 
and  just  compensation  requires  that  it  be  compensated  for  the  full 
value  of  the  land  actually  taken,  without  reference  to  the  benefits  which 
may  accrue  from  the  use  to  which  it  is  to  be  put,  and  that  the  dam- 
ages to  the  remaining  portion  of  the  plot  shall  be  fully  paid,  taking 
into  consideration  any  benefit  that  may  be  fairly  expected  to  flow  to 
the  remainder  from  the  use  to  which  the  premises  taken  are  to  be 
subjected.  If  the  defendant  is  cut  off  from  the  waterway  on  the 
Thirty-Ninth  street  side,  it  is  entitled  to  the  value  of  that  waterway 
right,  even  though  it  has  another  water  right  on  the  Fortieth  street 
side.  If  it  has  no  water  right  on  the  Fortieth  street  side,  or  if  that 
right  is  subject  to  limitations,  this  fact  is  important  in  arriving  at 
the  remaining  value  of  the  premises,  and  it  should  be  fully  considered. 
If  the  destruction  of  the  waterway  is  such  as  to  deprive  the  defend- 
ant of  the  use  of  its  property  at  its  highest  utility,  then  the  damages 
resulting  from  the  necessity  of  procuring  another  location  and  remov- 
ing the  buildings  and  machinery  should  be  taken  into  view,  to  the  end 
that  the  defendant  shall  not  be  called  upon  to  contribute  more  than 
its  just  share  to  the  use  of  the  public. 

We  are  equally  persuaded  that  the  order  of  May  16,  1907,  granted 
nearly  one  year  after  this  proceeding  was  instituted,  and  long  after 
title  to  the  various  parcels  had  vested  in  the  city  of  New  York,  could 
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not  operate  to  change  the  rights  of  the  H.  W.  Johns-ManviUe  Com- 
pany, another  of  the  appellants,  who  were  the  owners  of  parcels  3 
and  5,  and  who  were  not  served  with  notice  of  the  effort  to  amend 
the  proceeding.  These  appellants  appear  to  have  certain  rights  in 
the  fee  to  the  premises  attempted  to  be  affected  by  such  order,  and, 
never  having  had  an  opportunity  to  be  heard  upon  this  point,  they 
very  properly  ask  the  intervention  of  this  court  to  protect  them.  It 
was  held  in  County  of  Westchester  v.  Trustees  L.  &  W.  Orphan 
House,  140  App.  Div.  188,  124  N.  Y.  Supp.  1029,  that  a  petition  could 
not  be  amended  to  change  the  rights  of  property  owners  after  the 
title  had  vested,  and  it  would  certainly  be  strange  if  the  order  now 
under  consideration  could  change  the  rights  of  the  appellants,  or 
determine  the  ownership  of  the  fee  in  the  property  taken.  If  the 
right  of  way  to  Second  avenue  was  in  private  owners,  as  contended 
by  the  appellant,  then  it  is  conceded  that  the  H.  W.  Johns-Manville 
Company  was  not  awarded  proper  compensation,  and  a  careful  read- 
ing of  the  record  leads  to  the  conclusion  that  the  commissioners  have 
adopted  a  wrong  principle  in  arriving  at  their  awards,  and  that  the 
awards  made  by  the  commissioners  should  be  reversed,  and  the  pro- 
ceeding should  be  sent  to  new  commissioners,  to  dispose  of  in  har- 
mony with  the  suggestions  of  this  opinion. 

Order  reversed,  with  $10  costs  and  disbursements,  and  proceeding 
remitted  to  new  commissioners,  to  dispose  of  in  accordance  with  the 
above  opinion.    All  concur. 


'I 


4 


(70  Misc.  Rep.  399.) 

BROWN  V.  BOARD  OF  EDUCATION  OF  CITY  OF  NEW  YORK. 

(Supreme  Ck)urt,  Trial  Term,  Kings  County.    November,  1910.) 

1.  Schools  and  School  Distbicts  (J  144*) — ^Teachers— Coupenbation— Ac- 

tion—Agbeement  AS  to  Compensation. 

Tbe  plaintiff  was  a  branch  principal  In  charge  of  a  public  school  in 
which  the  number  of  classes  was  increased  to  more  than  12,  and  tbe 
plaintiff  TOluntarlly  agreed  In  writing  that.  If  allowed  to  remain  in 
charge  of  the  school  after  the  Increase  In  the  number  of  classes,  she 
would  accept  the  salary  she  was  then  receiving  and  would  make  no  claim 
for  Increase  of  compensation,  (greater  New  York  Charter  (Laws  1901, 
c.  46B)  S  1091,  provides  that  no  female  branch  principal  or  female  princi- 
pal of  an  elementary  school  having  not  less  than  12  classes  shall  receive 
less  than  $2,590  per  annum  after  10  years  of  service  in  said  schools. 
Held,  that  the  plalntiflTs  action  for  the  increased  compensation  provided 
by  the  charter  was  barred  by  the  agreement 

[Ed.  Note.— For  other  cases,  see  Schools  and  School  Districts,  Dec.  Dig. 
{  144.«] 

2.  Contbacts  (J  125*) — Public  Policy— Contracts  Relating  to  Teacheb's 

Compensation. 

An  agreement  of  a  branch  principal  in  the  public  schools  not  to  claim 
any  increased  compensation,  if  allowed  to  remain  in  charge  of  a  school 
after  an  increase  in  its  classes  entitling  her  to  an  increase  in  compensa- 
tion, is  not  an  agreement  against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  { 125.*] 
■  • 
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8.  Schools  and  School  Districts  (§  144*) — ^Teacher8--Compbnsation. 

Under  Greater  New  York  Charter  (Laws  1901,  c.  466)  S  1091,  proyfdlng 
tbat  do  female  branch  principal  or  female  principal  of  an  elementary 
school  having  not  less  than  12  classes  shall  receive  less  than  $2,500  per 
annum  after  10  years  of  service  in  said  schools,  a  female  branch  princi- 
pal, who  has  served  10  years,  is  entitled  to  the  minimum  salary,  inde- 
pendently of  the  number  of  classes  in  her  school. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and  School  Districts,  Dec.  Dig. 
I  144.»] 

Action  by  Georgiana  E.  Brown  against  the  Board  of  Education  of 
the  City  of  New  York,  in  which  both  parties  moved  for  a  directed  ver- 
dict, with  a  stipulation  for  verdict  in  accordance  with  the  decision  of 
the  court  when  made.  Motion  to  direct  verdict  in  favor  of  defend- 
ant granted. 

Stephen  O'Brien,  for  plaintiff. 

Charles  Mclntyre,  Asst.  Corp.  Counsel,  for  defendant. 

KELLY,  J.  At  the  close  of  the  trial,  both  parties  moving  for  the 
direction  of  a  verdict,  the  trial  judge  reserving  decision,  it  was  stip- 
ulated that  the  jury  might  be  discharged,  and  5iat  a  verdict  might  be 
directed  in  accordance  with  the  decision  of  the  court  when  made,  with 
the  same  effect  as  if  the  jury  was  present.  I  therefore  deny  the 
plaintiff's  motion,  and  grant  that  of  the  defendant,  directing  a  verdict 
in  favor  of  the  defendant,  and  the  plaintiff  may  note  the  necessary 
exceptions  to  the  rulings  made. 

I  will  briefly  state  my  reasons  for  this  conclusion.  The  case  must 
be  tried  and  disposed  of  upon  the  issues  presented  by  the  pleadings 
and  by  the  parties  at  the  trial.  The  plaintiff  bases  her  right  to  re- 
cover upon  the  fact  that  in  October,  1904,  she  was  a  "branch  princi- 
pal" in  charge  of  public  school  No.  91  in  Brooklyn.  That  school,  prior 
to  October,  contained  less  than  12  classes.  On  October  10,  1904,  the 
defendant  increased  the  number  of  classes  in  the  school  to  more  than 
12,  and  since  that  time  the  school  has  always  been  a  school  with  more 
than  12  classes.  Section  1091  of  the  Greater  New  York  Charter 
(Laws  1901,  c.  466)  provides  as  follows: 

"The  board  of  education  shall  have  power  to  adopt  by-laws  fixing  the  sal- 
aries of  all  members  of  the  supervising  and  the  teaching  staff  throughout  all 
boroughs,  which  schedules  shall  provide  for  an  equal  annual  increment  of 
salary  of  such  amount :  ♦  •  ♦  that  no  female  branch  principal  or  female 
principal  of  an  elementary  school  having  not  less  than  twelve  classes  shall 
receive  less  than  twenty-five  hundred  dollars  per  annum  after  ten  years  of 
service  in  said  schools." 

If  the  plaintiff's  right  to  the  increase  depends  upon  the  action  of 
the  defendant  in  increasing  the  number  of  classes  in  the  school,  then 
I  think  she  is  barred  from  recovery  by  her  written  agreement,  execut- 
ed, as  far  as  the  evidence  in  this  case  shows,  voluntarily,  without  any 
coercion  or  compulsion,  by  which  she  stipulates  that,  if  she  was  al- 
lowed to  remain  in  charge  of  school  No.  91  after  the  increase  in  the 
number  of  classes,  she  would  make  no  claim  for  increased  compensa- 
tion by  reason  of  such  increase,  and  would  accept  the  salary  which 
she  was  then  receiving.    I  think  this  agreement  was  binding  on  the 

*For  other  case*  tee  same  topic  ft  9  mttmbbb  in  Dee.  ft  Am.  Disi.  1907  to  date,  ft  Rep'r  Indexes 
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plaintiff.  The  cases  submitted  by  the  learned  counsel  for  plaintiff, 
holding  that  a  public  officer  cannot  stipulate  to  receive  a  lower  com- 
pensation than  that  fixed  by  law,  and  that  such  stipulation  is  against 
public  policy,  do  not  apply  to  this  case. 

There  is  no  charge  of  coercion  or  improper  methods  on  the  part 
of  the  school  authorities  to  procure  the  agreement,  and  the  situation 
is  presented  when  the  defendant  could  have  transferred  the  plaintiff 
to  some  other  school  of  less  than  12  classes,  or  could  have  refrained 
from  increasing  the  number  of  classes  in  school  No.  91,  and,  indeed, 
could  have  abolished"  the  school  altogether.  Therefore,  if  plaintiff's 
right  to  the  increased  compensation  depends  on  the  action  of  the 
board  of  education  on  October  10,  1904,  in  increasing  the  number  of 
classes,  her  agreement  was  part  and  parcel  of  the  action  of  the  board 
in  allowing  her  to  continue  in  charge.  Such  an  agreement  does  not 
violate  public  policy.  Nassoiy  v.  Tomlinson,  148  N.  Y.  326,  42  N. 
E.  715,  51  Am.  St.  Rep.  695;  Sarecky  v.  Board  of  Education,  67 
Misc.  Rep.  294,  124  N.  Y.  Supp.  903,  Special  Term,  Putman,  J. ;  Du 
Moulin  V.  Board  of  Education,  124  N.  Y.  Supp.  901,  Trial  Term, 
Burr,  J. ;  Ryan  v.  City  of  New  York,  177  N.  Y.  271,  69  N.  E.  699 ; 
Grady  v.  City  of  New  York,  182  N.  Y.  18,  74  N.  E.  488 ;  Sheehan  v. 
Board  of  Education,  120  App.  Div.  557,  lOi  N.  Y.  Supp.  1002,  affirmed 
193  N.  Y.  627,  86  N.  E.  1133. 

I  think  the  plaintiff  on  October  10,  1904,  was  eligible  for  appoint- 
ment as  principal  of  school  No.  91.  She  was  a  "branch  principal," 
with  the  certificate  of  a  head  of  department ;  •  but  she  was  expressly  ex- 
cepted from  the  provisions  of  defendant's  by-laws  requiring  a  higher 
grade  of  certificate.  If  defendant  abolished  branch  schools,  it  did 
not  affect  plaintiff's  standing.  She  was  a  principal — principal  of  a 
branch  school,  but  none  the  less  a  principal,  because  defendant  may 
have  done  away  with  branch  schools.  I  do  not  construe  section  1091 
as  the  learned  counsel  in  this  case  interpret  it,  because  I  do  not  think 
plaintiff's  right  to  the  benefit  of  the  statute  quoted  depends  upon  the 
number  of  classes  in  her  school.  She  was  a  "female  branch  principal," 
and  ninder  section  1091  it  would  appear  to  be  the  intention  of  the 
Legislature  that  a  female  branch  principal  who  had  served  10  years 
should  receive  the  minimum  salary  referred  to. 


BLUTE  V.  FELLOWES. 

(Supreme  Court,  Appellate  Division,  Third  Department    M'arch  8,  1911.) 

Pbocess  (§  96*) — ^Affidavits  fob  Publication— Sufficiency. 

Code  Civ.  Proc.  §  438,  declares  that  summons  by  publication  may  be 
had  where,  after  diligent  inquiry,  plaintiff  is  unable  to  ascertain  whether 
defendant  is  a  resident  of  the  state.  Affidavits  for  service  by  publica- 
tion, made  by  persons  other  than  plaintiff,  alleged  that  defendant  had 
left  the  state,  and  that  plaintiff  bad  been  unable  with  due  diligence  to 
make  personal  service  of  summons  upon  him,  but  contained  no  averment 
that  defendant  was  not  a  resident  of  the  state,  or  that  plaintiff  had  made 
inquiry  to  ascertain  where  defendant  resided,  or  that  plaintiff  did  not 
know,  and  could  not  ascertain  by  Inquiry,  whether  he  was  a  resident  of 

•For  other  caies  see  same  topic  &  8  mumbea  m  Dec.  A  Am.  Digi.  1907  to  date,  A  Rep'r  Indexes 
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tbe  state.  Held,  tbat  the  affidavits  were  Insufficient  to  give  the  Justice 
Jurisdiction,  and  a  recital  of  Jurisdictional  facts  in  the  order  of  publica- 
tion, based  alone  on  the  affidavits,  did  not  cure  the  defect. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent  Dig.  {{  108-120;   Dec. 
Dig.  I  96*} 

Appeal  from  Special  Term,  Saratoga  County. 

Action  by  James  Blute  against  Cornelius  C.  Fellowes.  From  an 
order  of  the  Special  Term  of  the  Supreme  Court,  denying  a  motion  to 
vacate  and  set  aside  an  order  of  publication,  defendant  appeals.  Re- 
versed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  BETTS, 
and  HOUGHTON,  JJ. 

Geo.  R.  Salisbury,  for  appellant. 
James  A.  Leary,  for  respondent 

SEWELL,  J.  The  order  of  publication  recited  that  it  appeared  to 
the  satisfaction  of  the  justice  that  the  defendant  could  not  be  found 
within  the  state  of  New  York,  and  has  left  the  said  state  with  intent 
to  defraud  his  creditors  and  to  avoid  the  service  of  a  summons ;  and 
that  he  was  not  a  resident  of  the  state,  and  that  personal  service  of  the 
summons  could  not,  with  due  diligence,  be  made  on  defendant  within 
this  state. 

It  appeared  by  the  affidavits  upon  which  the  order  was  obtained  that 
the  defendant  had  left  the  state,  and  that  the  plaintiff  had  been  unable^ 
with  due  diligence,  to  make  personal  service  of  the  summons  upon  him ;. 
but  they  did  not  make  it  appear  whether  the  defendant  was  or  was 
not  a  resident  of  the  state,  and  there  was  no  statement  of  fact  therein 
which  tended  to  prove  that  the  defendant  had  left  the  state  with  intent 
to  defraud  his  creditors  or  to  avoid  the  service  of  a  summons.  The 
mere  statement  of  these  things  in  the  language  of  the  statute  was  not 
proof  of  them,  nor  evidence.  They  were  conclusions  for  the  judge  tq 
find. 

The  order  was  sustained  by  the  court  at  Special  Term,  upon  the 
ground  that  the  affidavits  were  sufficient  to  make  out  a  ca^e  within 
that  provision  of  section  438  of  the  Code  of  Civil  Procedure  which 
declares  that  an  order  directing  the  service  of  a  summons  upon  a  de- 
fendant, by  publication,  may  be  made  where  after  diligent  inquiry  the 
plaintiff  is  unable  to  ascertain  whether  the  defendant  is  or  is  not  a 
resident  of  the  state.  There  was  no  affidavit  by  the  plaintiff,  and  no 
reason  was  stated  why  he  did  not  make  one.  There  was  no  proof  by 
affidavit  of  any  inquiry  by  the  plaintiff  to  ascertain  where  the  defend- 
ant resided.  No  fact  was  stated  tending  to  show  that  the  plaintiff  did 
not  know  where  the  defendant  resided,  or  was  unable  to  ascertain  by 
inquiry  whether  the  defendant  was  or  was  not  a  resident  of  the  state. 
The  affidavits  disclosed  no  effort  to  ascertain  the  residence  of  the  de- 
fendant by  the  plaintiff  or  any  other  person. 

It  is  also  to  be  observed  that  there  was  nothing  in  the  order  to  indi- 
cate that  the  justice  passed  upon  the  question  whether  the  plaintiff. 

*For  other  cases  see  same  topic  ft  S  number  Id  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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after  diligent  inquiry,  was  unable  to  ascertain  whether  the  defend- 
ant was  or  was  not  a  resident  of  the  state. 

We  are,  therefore,  brought  to  the  conclusion  that  the  facts  sworn 
to  were  insufficient  to  give  the  justice  jurisdiction,  and  that  the  order 
appealed  from  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  vacate  granted,  with  $10  costs.    All  concur. 


NOTMAN  et  al.  ▼.  J.  M.  GUFFEY  PETROLEUM  CO. 
(Supreme  CJourt,  Appellate  Term.    March  13,  1911.) 

1.  Dismissal  and  Nonsuit  (J  73*) — Failure  to  Prosecute. 

Where  issue  was  orlginaUy  joined  six  years  ago,  and  issues  made  five 
years  later  were  tried  in  the  same  court,  plaintiff  was  prima  facie  guilty 
of  laches,  so  as  to  place  the  burden  upon  him  of  showing  that  his  neglect 
to  prosecute  was  not  unreasonable,  upon  defendant's  motion  to  dismiss 
for  failure  to  prosecute. 

[Ed.  Note. — ^For  other  cases,  see  Dismissal  and  Nonsuit,  Dec.  Dig. 
I  IS*] 

2.  Stipulations  (§  6*) — Oral  Stipulations. 

Under  General  Rules  of  Practice,  rule  11,  oral  stipulations  made  out 
of  court  by  the  attorneys  are  not  binding  upon  either  party,  and  should 
ndt  be  considered. 

[£kl.  Note.— For  other  eases,  see  Stipulations,  Dec.  Dig.  {  a*] 

3.  Dismissal  and  Nonsuit  (|  60*) — ^Failure  to  Prosecute. 

There  was  an  abuse  of  discretion  in  overruling  a  motion  to  dismiss  for 
failure  to  prosecute,  where  defendant  m^de  out  a  prima  facie  case  of 
neglect  in  not  prosecuting,  for  which  plaintiff  showed  no  legal  excuse. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  §§ 
140-152;    Dec.  Dig.  $  eO.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Charles  P.  Notman  and  another,  composing  the  firm  of 
James  Elwell  &  Co.,  against  the  J.  M.  Guffey  Petroleum  Company. 
From  an  order  denying  a  motion  to  dismiss  for  want  of  prosecution, 
defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

John  Nicolson,  for  appellant. 

Van  Schaick  &  Norton  and  Eliot  Norton,  for  respondents. 

SEABURY,  J.  The  defendant  made  a  motion  in  the  lower  court 
to  dismiss  the  complaint  on  account  of  the  plaintiffs'  neglect  to  prose- 
cute the  action.  That  motion  was  denied,  and  from  the  order  entered 
thereon  the  defendant  appeals  to  this  court 

Issue  was  joined  six  years  ago,  and  issues  five  years  younger  have 
been  tried  in  the  same  court.  These  facts  presented  a  prima  facie 
case  of  laches,  and  the  plaintiffs  were  under  the  burden  of  making  it 
appear  to  the  court  that  the  neglect  to  bring  the  action  to  trial  has  not 
been  unreasonable.    This  they  did  not  do. 

The  opinion  of  the  lower  court  indicates  that  its  decision  was  based 
upon  certain  alleged  oral  stipulations  made  out  of  court  between  the 
attorneys  for  the  respective  parties.    Under  well-settled  rules  of  prac- 
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tice,  no  private  agreement  or  consent  between  the  parties  or  their  at- 
torneys in  respect  to  the  proceedings  in  a  cause  shall  be  binding,  un- 
less the  same  shall  have  been  reduced  to  the  form  of  an  order  by  con- 
sent, and  entered,  or  unless  the  evidence  thereof  shall  be  in  writing, 
subscribed  by  the  party  against  whom  the  same  shall  be  alleged,  or 
by  his  attorney  or  counsel.    Rule  11,  General  Rules  of  Practice. 

Assuming  the  stipulations  to.  have  been  made,  which,  however,  is 
denied  by  tfie  attorney  for  the  defendant,  they  were  not  binding  upon 
the  party  sought  to  be  charged,  and  the  court  should  have  disregarded 
them.  A  review  of  the  record  fails  to  disclose  any  reasonable  excuse 
for  the  laches  of  the  plaintiffs.  While  it  is  true  that  the  motion  was 
addressed  to  the  sound  discretion  of  the  court,  such  discretion  is  a 
legal  discretion,  and  is  reviewable  by  this  court. 

As  the  defendant  presented  a  prima  facie  case  of  neglect  under  rule 
36  of  the  General  Rules  of  Practice,  and  as  the  plaintiffs  failed  to  dis- 
close a  legal  excuse  for  their  failure  to  prosecute  the  action,  the  lower 
court  should  have  granted  the  motion  made. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  tlie 
complaint  is  dismissed,  with  costs.    All  concur, 


GOLDSTEIN  v.  PERLMAN. 
(Supreme  Court,  AppeHate  Term.    February,  1911.) 

Costs  (|  48*) — Right  to  Costs— Discontinuancb. 

Where  plaintiff  sued  in  the  Municipal  Court  for  $248w25,  and  after  par- 
tial proof  discontinued,  defendant  should  be  allowed  $10,  as  provided  by 
Municipal  Court  Act  (Lslvtb  1902,  c.  680)  §  332,  subd.  6,  relating  to  costs 
where  defendant  recovers  judgment  on  the  nonappearance  of  the  plain- 
tiff, and  not  $20,  as  authorized  by  subdivision  2,  on  recovery  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent.  Dig.  {|  192-210;  Dec.  Dig. 
J48.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Max  Goldstein  against  Robert  Perlman.  From  a  judg- 
ment for  defendant,  plaintiff  appealed,  bringing  up  for  review  an  or- 
der denying  a  motion  for  retaxation  of  costs.    Modified  and  affirmed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Abraham  Brill,  for  appellant. 

Israel  M.  Lemer,  for  respondent 

BIJUR,  J.  Plaintiff  sued  for  $248.25.  After  partial  proof,  he  dis- 
continued. Twenty  dollars  costs  were  awarded  to  defendant  under 
section  332,  subd.  2,  of  the  Municipal  Court  act  (Laws  1902,  c.  580). 
The  costs  should  have  been  awarded  under  subdivision  6.  See  Blum  v. 
O'Connor  (Sup.)  84  N.  Y.  Supp.  207;  Whitman  Co.  v.  Travers  Bailey 
Co.  (Sup.)  96  N.  Y.  Supp.  172. 

Judgment  modified,  by  striking  therefrom  the  amount  of  $10  costs, 
and,  as  so  modified,  affirmed,  with  $10  costs  to  appellant.    All  concur. 
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HATMAN  V.  BOETTIGHEIMER. 

(Supreme  Court,  Appellate  Term.    March  13,  1911.) 

Landlord  and  Tenant  (§  164*) — Danqebous  or  Defective  Conditions— 
Landlord's  Duty  to  Tenant. 

The  owner  of  a  tenement  house  Is  not  bound  to  guard  an  open  cellar 
stairway  In  the  rear  of  the  house,  inside  a  fence. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
630-641 ;    Dec.  Dig.  |  164.«] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Hyman  Hatman,  by  Celia  Hatman,  his  guardian  ad  litem, 
against  Ella  Boettigheimer.  From  a  judgrnent  of  the  Municipal  Court, 
entered  upon  a  verdict  in  favor  of  plaintiff,  and  from  an  order  deny- 
ing motion  for  new  trial,  the  defendant  appeals.  Reversed,  and  com- 
plaint dismissed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Nadal,  Jones  &  Mowton,  for  appellant 

R.  Dorfman,  for  respondent. 

SEABURY,  J.  This  action  is  brought  by  an  infant  3Vo  years  of 
age,  through  his  guardian,  to  recover  damages  for  an  injury  alleged  to 
have  been  sustained  through  the  negligence  of  the  defendant.  The  de- 
fendant is  the  owner  of  a  tenement  house  in  Rivington  street.  One  of 
the  hallways  of  the  house  leads  into  a  back  yard  about  25  feet  wide 
and  25  feet  long.  Adjacent  to  the  house,  in  the  yard,  was  a  stair- 
way leading  into  the  cellar  of  the  house.  On  one  side  of  the  stair- 
way was  the  fence,  and  on  the  other  side  was  an  iron  railing.  The 
entrance  to  the  stairway  was  open.  The  plaintiff,  having  been  per- 
mitted by  his  parents  to  play  in  the  yard,  fell  down  the  stairs. 

It  is  claimed  that  the  defendant  was  negligent  in  failing  to  guard, 
by  a  gate  or  otherwise,  the  opening  to  the  cellar  stairs.  We  do  not 
understand  that  the  defendant  was  legally  under  such  a  duty.  As  there 
is  no  evidence  in  the  case  from  which  negligence  on  the  part  of  the 
defendant  could  be  inferred,  the  complaint  should  have  been  dismissed. 

Judgment  reversed,  with  costs,  and  complaint  dismissed.  All  con- 
cur. 


(143  App.  Dlv.  248.) 

STANDARD  FASHION  CO.  OF  NEW  YORK  v.  HENNESST-ROBIN- 

SON  CO. 

(Supreme  Court,  AppeUate  Division,  First  Department.    March  10,  1911.) 

1.  Sales  (§  89*) — Modification  of  Co ntb act— Evidence. 

In  an  action  on  a  contract  for  tbe  sale  of  fashion  sheets,  evidence  held 
sufficient  to  warrant  a  finding  that  defendant  had  agreed  to  accept  a  new 
contract  in  place  of  the  original  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {  251 ;  Dec.  Dig.  I 
89.*] 
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2.  EviDENCK  (8  182*) — Secondabt  Evidence— Preliminary  Proof. 

Where  defendant  seeks  to  introduce  evidence  of  the  contents  of  a  let- 
ter sent  to  plaintiff,  the  receipt  of  which  plaintiflP  denied,  evidence  that 
defendant's  president,  after  writing  the  letter,  placed  it  In  an  envelope, 
addressed  to  plaintiff,  affixed  a  stamp  thereto,  and  placed  the  letter  on 
the  desk  of  his  stenographer,  whose  duty  it  was  to  mail  letters,  is  not 
sufficient  to  warrant  evidence  of  the  contents  of  the  letter,  where  defend- 
ant failed  to  call  the  stenographer  to  testify  as  to  her  custom  in  the 
mailing  of  letters. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {§  601-604 ;  Dec. 
Dig.  {  182*} 

3.  Appeai,  and  Bbbob  (§  1050*)— Habmucss  Error— Admission  of  Evidence. 

Where  the  evidence  of  the  contents  of  a  letter  which  defendant  claimed 
to  have  sent  to  plaintiff,  the  receipt  whereof  was  denied  by  plaintiff, 
was  Improperly  admitted,  and  the  evidence  was  of  great  importance,  the 
error  in  its  admission  was  not  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  4153; 
Dec.  Dig.  {  1050.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Standard  Fashion  Company  of  New  York  against  the 
Hennessy-Robinson  Company.  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 

Mclaughlin,  and  miller,  jj. 

James  B.  Sheehan,  for  appellant. 
Frank  C.  Avery,  for  respondent. 

SCOTT,  J.  Appeal  from  judgment  for  defendant.  The  plaintiff 
IS  a  manufacturer  of  dress  patterns,  and  the  defendant  for  some  years 
was  its  agent  for  the  sale  of  patterns  at  Evansville,  Ind.,  acting  under 
written  contracts.  One  of  such  contracts  was  dated  April  10,  1905, 
and  was  for  the  term  of  two  years  from  the  date  thereof,  and  from 
year  to  year  thereafter,  until  the  agreement  should  be  terminated.  It 
was  further  provided  that  either  party  desirous  of  terminating  the 
contract  must  give  the  other  three  months'  notice  in  writing  within  30 
days  after  the  expiration  of  any  contract  period ;  the  agency  to  con- 
tinue regularly  within  such  contract  period.  The  defendant,  on  April 
11, 1907,  being  the  expiration  of  the  contract  period  of  two  years,  noti- 
fied plaintiff  of  its  intention  to  terminate  the  contract,  which  under 
the  terms  of  the  contract  would  have  brought  it  to  an  end  on  July  11, 
1907.  This  action  is  to  recover  damages  for  defendant's  refusal  to 
accept  and  pay  for  goods  shipped  to  it  after  July  11,  1907,  and  is  based 
upon  the  contention  that  before  the  termination  of  the  contract  dated 
April  11,  1905,  the  parties  had  entered  into  a  new  contract  for  two 
years  from  February  5,  1906,  which  superseded  the  contract  of  April 
11,  1905. 

The  latter  contract  required  the  defendant  to  receive  and  pay  for 
what  are  termed  "Standard  Fashion  Sheets"  to  the  amount  of  62,500 
per  annum.  These  were  to  be  distributed  free,  by  way  of  advertise- 
ment Defendant  desired  a  reduction  in  the  number  of  these  sheets 
which  it  must  purchase,  and  in  January,  1906,  wrote  to  plaintiff  sug- 
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gesting  that  the  amount  should  be  decreased  to  42,000,  which  would 
result  in  a  saving  to  d(efendant  of  $125  per  annum.  Plaintiff  con- 
sented to  this  reduction  and  prepared  a  new  contract,  similar  in  all 
respects  to  the  former  one,  except  as  to  the  number  of  fashion  sheets 
to  be  purchased  by  defendant  annually.  A  dispute  arose  between  the 
parties  as  to  what  date  this  new  contract  should  bear;  defendant  in- 
sisting that  it  should  be  dated  April  11,  1905,  the  date  of  the  old  con- 
tract, and  plaintiff  insisting  that  it  should  be  dated  February  5,  1906, 
the  date  of  its  execution,  so  that  it  would  run  until  February  5,  1908. 
After  some  correspondence,  which  resulted  in  no  agreement,  defend- 
ant was  visited  in  March,  1906,  by  one  Langtree,  then  secretary  of 
plaintiff,  who  testified  that  after  some  conversation  defendant,  by  its 
president,  agreed  to  accept  the  new  contract  dated  February  5,  1906. 
Smith,  the  defendant's  president,  testified  to  the  conversation  with 
Langtree,  but  gave  quite  a  different  version  of  it,  and  in  response  to 
leading  questions  categorically  denied  the  statement  that  he  had  finally 
agreed  to  accept  the  contract  dated  February  5,  1906.    On  March  17, 

1906,  plaintiff  wrote  to  defendant  referring  to  the  correspondence  re- 
lating to  the  date  of  the  contract,  and  saying  that  it  had  delayed  writing 
further  until  it  should  hear  from  Mr.  Langtree.    The  letter  concluded : 

"We  now  have  the  report  and  learn  that  It  Is  satisfactory  to  you  to  let  the 
contract  stand  as  drawn.    We  are  therefore  returning  your  copy." 

This  copy  defendant  never  returned.     Thereafter,  and  until  July, 

1907,  plaintiff  shipped,  and  defendant  received  and  accepted  without 
remark  or  objection,  the  reduced  number  of  fashion  sheets.  Upon 
these  facts  the  jury  would  have  been  amply  justified  in  finding  that 
defendant  had  finally  agreed  to  accept  the  new  contracts  dated  Febru- 
ary 5,  1906,  and  one  of  the  most  cogent  pieces  of  evidence  was  the 
letter  of  March  17,  1906,  above  quoted,  taken  in  connection  with  Lang- 
tree's  testimony  as  to  his  conversation  with  Smith,  the  failure  of 
defendant  to  reply  to  the  letter  stating  the  result  of  Langtree's  conver- 
sation as  related  by  him,  and  the  retention  of  the  contract  with  the  date 
of  February  5,  1906.  To  break  the  force  of  this  evidence,  defendant 
undertook  to  show  that  it  had  replied  to  the  letter  of  March  17,  1906, 
by  one  in  which  it  stated  that  it  did  not  desire  to  enter  into  any  further 
contract,  and  that  the  change  of  fashion  sheets  did  not  imply  a  continu- 
ation of  the  contract.  Neither  this  letter,  nor  any  copy  of  it,  was  pro- 
duced ;  but  evidence  of  its  contents  was  permitted  to  be  given. 

It  is  important  to  consider  whether  sufficient  foundation  was  laid 
to  justify  the  submission  to  the  jury  of  the  question  whether  or  not 
the  letter  was  sent.  Although  plaintiff  denied  the  receipt  of  the  letter, 
it  is  not  questioned  that  a  presumption  of  its  receipt  would  arise,  if  it 
had  been  shown  to  have  been  mailed.  The  evidence  of  defendant's 
president  was  that  he  had  written  the  letter,  placed  it  in  an  envelope 
addressed  to  plaintiff,  and  affixed  a  stamp  to  the  envelope,  after  which 
he  had  placed  the  addressed  and  stamped  envelope  on  the  desk  of  his 
stenographer,  whose  duty  and  general  custom  it  was  to  mail  letters  thus 
left  on  her  desk,  and  that  such  was  the  general  course  of  business  in 
the  office.  Upon  this  evidence  it  was  left  to  the  jury  to  say  whether 
or  not  the  letter  had  been  mailed,  and  this  ruling  is  sought  to  be  sus- 
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tained  by  the  opinion  of  the  Court  of  Appeals  in  Hastings  v.  Brooklyn 
Life  Ins.  Co.,  138  N.  Y.  473,  34  N.  E.  289.  In  that  case  the  facts  were 
somewhat  similar,  but  there  was  this  important  difference  that  in  the 
Hastings  Case  the  porter  himself  was  called  as  a  witness,  who  testified 
that  it  was  his  invariable  custom  to  mail  letters  deposited  in  the  basket 
provided  for  that  purpose,  thus  furnishing  direct  evidence  from  which 
the  mailing  might  be  inferred.  In  the  absence  of  testimony  from  the 
person  whose  duty  it  was  to  mail  letters  so  deposited,  the  evidence  as 
to  the  all-important  fact  of  actual  mailing  is  in  the  nature  of  hearsay. 
In  our  opinion  the  failure  in  the  present  case  to  call  the  stenographer 
to  give  testimony  as  to  her  custom  was  quite  sufficient  to  differentiate 
this  case  from  the  Hastings  Case,  and  was  also  sufficient  to  call  for  the 
rejection  of  evidence  as  to  the  contents  of  the  letter.  If  plaintiff  did 
not  receive  the  letter,  as  was  the  evidence,  it  is  much  more  probable 
that  it  was  not  mailed,  than  that,  having  been  mailed,  it  was  not  deliv- 
ered, and  the  probabilities  are  that  it  was  not  delivered,  because  other- 
wise the  plaintiff  would  scarcely  have  gone  on  for  nearly  a  year  deliv- 
ering the  reduced  number  of  fashion  plates.  This  evidence  was  of 
great  imj)ortance  and  may  well  have  influenced  the  verdict.  The  error 
in  its  admission  cannot  therefore  be  ignored. 

Judgment  and  order  reversed,  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


(143  App.  Div.  99.) 

HUDSON  RIVER  BLUB  STONE  CO.  v.  HUNTINGTON  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    February  17,  1911.) 

1.  Mechanics'   Liens  (§  271*) — Materialmen  and   Subcontbaotobs— Liens 

Notwithstanding  Payments— Complaint. 

Under  Lien  Law  (Conrfol.  Laws,  c.  33)  §  7,  providing  that  any  payment 
by  the  owner  to  a  contractor  for  improvement  of  realty,  made  prior  to 
the  time  when,  by  the  terms  of  the  contract,  such  payment  becomes  due, 
"for  the  purpose  of  avoiding*  the  provisions  of  this  article,"  shall  be  of 
no  effect  as  against  the  lien  of  a  subcontractor,  or  materialman,  under 
such  contract,  created  before  such  payment  actually  becomes  due,  ad- 
vance payments  not  being  invalid  unless  made  with  the  purpose  to  avoid 
the  statute,  and  the  burden  of  proving  that  such  payments  were  made  in 
bad  faith  being  on  the  subcontractor  or  materialman,  the  fact  of  the  pay- 
ments having  been  so  made  must  be  alleged  in  the  complaint 

[Ed.  Note. — ^For  other  cases,  see  Mechanics*  Liens,  Dec.  Dig.  {  271.*] 

2.  Mechanics'  Liens  (J  277*) — ^Action  to  EInforce— Pleading  and  Proof. 

A  materialman  or  subcontractor,  seeking  to  enforce  a  mechanic's  lien 
under  a  complaint  alleging  that  the  fund  is  due  and  available  in  the 
hands  of  the  owner  cannot,  over  objection,  prove  that,  though  the  fund 
had  actually  been  paid  out,  it  had  been  paid  in  advance  and  in  bad  faith, 
whereby  he  was  entitled  to  a  lien  under  Lien  Law  (Consol.  Laws,  c.  33) 
J  7. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Dec.  Dig.  {  277.*] 

8.  Mechanics'   Liens    (§   115*) — ^Materialmen   and    Subcontractors— Bad - 
Faith  Advance  Payments. 

Even  if ,  as  to  a  materialman  of  a  subcontractor,  the  contractor  occu- 
pies the  relation  of  the  owner,  under  Lien  Law  (Consol.  Laws,  e.  33)  §  7, 
providing  that  any  payment  by  the  owner  to  a  contractor  for  improve- 
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ment  of  realty,  made  prior  to  the  time  when,  by  the  terms  of  the  con- 
tract, such  payment  becomes  due,  for  the  purpose  of  avoiding  the  pro- 
visions of  this  article,  shall  be  of  no  effect  as  against  the  lien  of  a  sub- 
contractor, or  materialman,  under  such  contract,  created  before  such 
payment  actually  becomes  due,  so  as  to  entitle  the  materialman  of  the 
subcontractor  to  a  lien  as  against  the  contractor,  where  the  contractor 
In  bad  faith  paid  the  subcontractor  prior  to  the  time  provided  by  the 
subcontractor,  it  Is  not  such  a  tad-faith  payment,  where  the  contractor, 
merely  knowing  in  a  general  way  that  the  subcontractor  was  not  pay- 
ing some  of  his  bills  promptly,  but  not  knowing  that  he  was  purchasing 
materials  from  the  particular  materialman,  or  that  he  was  insolvent, 
made  advance  payments  to  him  merely  to  enable  him  to  perform  his 
work. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent  Dig.  §|  150- 
159 ;   Dec.  Dig.  {  115.*] 

Appeal  from  Special  Term,  Diitchess  County. 

Action  by  the  Hudson  River  Blue  Stone  Company  against  Robert 
P.  Huntington  and  others.  From  a  judgment  adjudging  a  valid  lien 
in  behalf  of  plaintiff  and  of  defendant  John  D.  Lown,  defendants 
Leonard  Jacob,  Jr.,  and  another  appeal.  Reversed,  and  new  trial 
granted. 

Argued  before  HIRSCHBERG,  BURR,  CATRR,  WOODWARD, 
and  RICH,  JJ. 

Frederick  Hulse,  for  appellants. 

H.  H.  Flemming,  for  respondent  Hudson  River  Blue  Stone  Co. 

Martin  Heermance,  for  respondent  Lown. 

WOODWARD,  J.  The  defendant  Huntington,  as  the  owner  of 
certain  premises  at  Staatsburg,  Dutchess  county,  entered  into  a  con- 
tract with  Jacob  &  Youngs  for  the  erection  of  a  dwelling  house  upon 
the  property,  for  an  agreed  consideration  of  $81,000.  Jacob  &  Youngs 
sublet  a  part  of  the  contract  to  William  Fitzpatrick,  for  which  the  lat- 
ter was  to  receive  $21,000,  with  such  additional  sums  as  should  be 
agreed  upon  in  writing  for  extra  work.  The  plaintiff,  with  one  Lown 
and  others,  filed  mechanics'  liens ;  but  only  the  liens  of  the  plaintiff 
and  Lown  were  established  by  the  judgment  now  before  us.  The  plain- 
tiff, on  the  trial,  did  not  put  in  evidence  a  copy  of  the  notice  of  lien ; 
but  we  do  not  care  to  dispose  of  the  questions  raised  by  this  appeal 
upon  a  mere  technical  defect.  Plaintiff's  counsel  stated  in  court  that 
the  lien  was  filed,  and  this  was  not  questioned,  so  we  will  assume  that 
this  fact  is  established.  The  defendant  Huntington  admits  that  he 
holds  a  sum  sufficient  to  cover  the  claims  involved  in  this  proceeding, 
which  he  is  willing  to  pay  over  on  the  order  of  the  court,  so  that  the 
only  questions  to  be  determined  arise  between  the  general  contractors, 
Jacob  &  Youngs,  and  their  materialmen. 

The  plaintiff's  complaint  alleges  on  information  and  belief  that: 

"Thereafter  the  said  defendant  subcontractor,  William  Fitzpatrick,  duly 
performed  all  of  the  conditions  of  said  contract  on  his  part,  and  so  far  com- 
pleted the  same  as  to  become  entitled,  and  he  was  entitled  at  the  time  of  the 
filing  of  the  notice  of  claim  by  the  plaintiff  herein  and  prior  to  the  commence- 
ment of  this  action,  to  receive  thereon  a  sum  in  excess  of  the  amount  of 

•For  oUier  caset  lee  lame  topic  &  fi  kumbbb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep*r  Indezee 
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plaintiff's  claim  herein  and  hereafter  set  forth,  and  that  said  sum  is  appll 
cable  to  the  payment  of  plalntlfiTs  lien." 

Obviously,  if  the  facts  as  alleged  in  this  portion  of  the  complaint  are 
true,  and  tfie  other  necessary  facts  are  not  questioned,  the  plaintiff 
would  be  entitled  to  foreclose  its  lien,  and  to  have  the  judgment  which 
has  been  granted.  The  difl&culty  with  the  case  is  that  it  distinctly  ap- 
peared upon  the  trial  of  the  action  that  the  contractors,  Jacob  & 
Youngs,  had  overpaid  Fitzpatrick  to  the  extent  of  $682.73,  and  that 
this  had  been  done  before  any  of  the  liens  were  filed.  Notwithstanding 
that  the  pleadings  alleged  that  this  sum  was  due  Fitzpatrick  and  avail- 
able for  the  payment,  and  that  the  pleadings  were  not  amended,  and 
all  evidence  tending  in  any  manner  to  prove  matters  outside  of  the 
pleadings  was  objected  to  on  the  part  of  the  defendants  Jacob  & 
Youngs,  the  learned  trial  court  admitted  testimony  tending  to  show 
that  the  contractors  made  these  payments  to  Fitzpatrick  knowing  that 
he  owed  for  materials,  and  with  this  evidence  in  the  case,  over  the 
objections  and  exceptions  of  the  defendant  contractors,  the  learned 
trial  court  charged  them  with  responsibility  for  15  per  cent,  of  the 
original  contract  price  of  the  work,  the  amount  permitted  to  be  retained 
under  the  contract,  and  gave  judgment  in  favor  of  the  lienors  to  this 
extent.    Jacob  &  Youngs  appeal  from  the  judgment. 

Section  7  of  article  2  of  the  lien  law  (Consol.  Laws,  c.  33)  provides 
that: 

*'Any  pasrment  by  the  owner  to  a  contractor  npon  a  contract  for  the  Im- 
provement of  real  property,  made  prior  to  the  time  when,  by  the  terms  of  the 
contract,  such  payment  becomes  dne,  for  the  purpose  of  avoiding  the  provi- 
sions of  this  article,  shall  be  of  no  effect  as  against  the  lien  of  a  subcontrac- 
tor, laborer  or  materialman  under  such  contract,  created  before  such  payment 
actually  becomes  due." 

Under  this  provision,  the  learned  court  below  has  determined  that 
the  contractors  occupy  the  relation  of  an  owner  to  the  materialmen, 
and  that  the  contractors,  in  making  advance  payments,  knowing  in  a 
general  way  that  the  subcontractor  had  not  paid  his  bills,  have  made 
these  payments  "for  the  purpose  of  avoiding  the  provisions  of  this 
article,"  or  at  least  this  is  the  effect  of  the  judgment. 

We  are  clearly  of  the  opinion  that  the  learned  court  has  erred  in  this 
disposition  of  the  case.  Advance  payments  by  an  owner  to  a  con- 
tractor are  not  invalid  unless  they  have  been  made  with  the  purpose  to 
avoid  the  statute  (Tommasi  v.  Archibald,  114  App.  Div.  838,  lOQ  N.  Y. 
Supp.  367),  and  the  burden  of  proving  that  such  payments  were  made 
in  bad  faith  is  on  the  subcontractor  or  materialman  (Behrer  v.  Mc- 
Millan, 114  App.  Div.  460, 100  N.  Y.  Supp.  35).  If  the  burden  is  upon 
the  subcontractor  or  materialman  to  prove  that  the  payments  are  made 
in  bad  faith,  or,  in  the  language  of  the  statute,  "for  the  purpose  of 
avoiding  the  provisions  of  this  article,"  then  that  is  a  fact  which  must 
be  alleged  in  the  complaint;  that  is  a  necessary  part  of  the  cause  of 
action,  for,  unless  the  advance  payments  are  made  "for  the  purpose  of 
avoiding  the  provisions  of  this  article,"  there  is  no  cause  of  action 
whatever.  If  it  were  not  for  the  statute,  every  payment j  no  matter 
what  the  purpose,  would  be  good.  At  common  law  every  man  has  a 
right  to  pay  his  obligations  in  advance,  or  at  any  time  mutually  agree- 
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able  to  himself  and  his  debtor,  and  this  rule  has  been  changed  only  to 
the  extent  that  advance  payments  shall  not  be  made  for  the  purpose  of 
avoiding  the  provisions  of  the  lien  law,  and  it  is  for  the .  plaintiflf  to 
allege  and  prove  this  fact  if  he  would  avoid  advance  payments  and 
convert  the  fund  to  his  own  purposes.  Certainly,  under  a  complaint 
which  alleges  that  the  fund  is  due  and  available  in  the  hands  of  the 
owner  or  general  contractor,  it  cannot  be  proved,  over  objection  and 
exception,  that  the  debt,  though  actually  discharged,  has  been  dis- 
charged for  the  purpose  of  defeating  the  statute  (Catling  v.  Central 
Spar  Verein,  67  App.  Div.  50,  52,  73  N.  Y.  Supp.  496,  and  authorities 
there  cited),  and  that  is  exactly  what  has  been  attempted  in  the  case 
now  before  us.  If  a  man  is  to  be  convicted  of  an  eifort  to  defeat  the 
statute,  he  has  a  right  to  notice  of  that  fact  in  the  pleadings.  It  can- 
not be  averred  that  the  conditions  exist  which  entitle  him  to  a  fore- 
closure of  the  lien,  under  one  view,  and  then  prove  that  the  facts  are 
different,  and  that  he  is  entitled  to  the  lien  because  the  defendant  has 
been  guilty  of  a  fraudulent  effort  to  get  away  from  the  operation  of 
the  statute. 

Assuming,  however,  that,  if  the  evidence  was  in  the  case  which 
justified  finding  that  the  effort  had  been  made  to  defeat  the  statute, 
the  court  might  disregard  the  pleadings,  the  facts  in  this  case  do  not 
justify  the  judgment  rendered.  The  most  that  could  be  shown  in  this 
case  was  that  the  contractors  knew  in  a  general  way  that  the  subcon- 
tractor was  not  paying  some  of  his  bills  promptly,  and  that  at  times 
the  contractors  had  made  inquiries  of  certain  creditors  about  their  bills. 
There  was  absolutely  no  evidence  that  the  contractors  knew,  or  had 
reason  to  believe,  that  Fitzpatrick  was  insolvent ;  there  was  nothing  ta 
show  that  they  knew  even  that  Fitzpatrick  was  purchasing  materials 
from  the  plaintiff  until  the  7th  day  of  August,  10  days  before  the  filing 
of  the  notice  of  lien,  at  which  time  all  but  $300  of  the  payments  had 
been  made  to  Fitzpatrick.  There  was  no  evidence  which  warranted 
any  other  conclusion  than  that  the  contractors  had  paid  Fitzpatrick 
moneys  for  the  purpose  of  aiding  him  in  performing  his  work,  in« 
absolute  good  faith,  and  under  such  circumstances  there  is  no  law 
which  would  charge  them  with  a  repayment. 

Mr.  Lown  is,  by  his  answer,  in  the  same  situation  as  the  plaintiff, 
and  his  case  must  follow  that  of  the  plaintiff. 

The  parties  are  entitled  to  a  fair  trial  of  the  questions  involved  ii> 
this  case,  upon  proper  pleadings,  and  the  judgment  should  be  reversed^ 
and  a  new  trial  granted ;  costs  to  abide  the  final  award  of  costs. 

HIRSCHBERG,  CARR,  and  RICH,  JJ.,  concur.  BURR,  J.,  con- 
curs on  first  ground  stated  in  opinion. 
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(70  Misc.  Rep.  72.) 

In  re  PEOPLE. 

In  re  Acquisition  of  TOLL  BRIDGE. 

(Supreme  Court,  Special  Term,  Warren  County.    December,  1910.) 

1.  Turnpikes  and  Toll  Roads  (§  38*) — ^Tolls— Right  to  Exact. 

Toll  cannot  be  exacted  in  the  highway  except  by  authority  of  the  Leg- 
islature, and  only  a  corporation  organized  in  compliance  with  the  statute 
applicable  can  exact  toll ;   an  individual  not  being  so  authorized. 

[Ed.  Note. — For  other  cases,  see  Turnpikes  and  Toll  Roads,  Cent.  Dig. 
IS  102-105;   Dec.  Dig.  §  38.*] 

2.  Bridges  (S  4*) — ^Toix  Bbidgi&— "Public  Highway." 

A  toll  bridge  is  a  '^public  highway"  over  which  everybody  has  the. 

right  to  pass;   it  being  a  franchise  created  for  the  use  and  convenience 

of  the  traveling  public. 
[Ed.  Note. — For  other  cases,  see  Bridges,  Dec.  Dig.  §  4.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  8291-3306; 

vol.  8.  p.  7678.] 

3.  Bridges  (J  15*) — Toll  Bridge  Company— Right  to  Alienate  Property. 

A  toll  bridge  company,  in  the  absence  of  express  statutory  authority, 
cannot  alienate  its  property,  if  by  so  doing  it  will  be  disabled,  even  par- 
tially, from  performing  the  duties  which  it  owes  to  the  public. 

[Ed.  Note. — For  other  cases,  see  Bridges,  Dec.  Dig.  {  15.*] 

4.  Eminent  Domain  (J  265*) — Condemnation  Proceedings— Costs. 

In  condemnation  proceedings  by  the  state  to  acquire  a  toll  bridge,  un- 
der Laws  1009,  c.  146,  prescribing  procedure  for  acquisition  by  the  state 
of  such  bridges,  the  owner,  though  not  entitled  to  costs  under  Code  Civ. 
Proc.  §  3372,  providing  that,  where  an  owner  is  a  resident  and  not  under 
legal  disability  to  convey  title  to  the  property  sought  to  be  condemned, 
he  shall  be  entitled  to  costs  under  certain  conditions,  because  such  owner 
is  under  legal  disability  to  convey  title,  is  entitled  to  costs  under  section 
3240,  prodding  that  costs  in  a  special  proceeding  in  a  court  of  record, 
where  not  specially  regulated  in  the  act,  may  be  awarded  to  any  party 
in  the  discretion  of  the  court  at  the  rates  allowed  for  similar  services 
in  an  action  in  the  same  court,  including  costs  before  and  after  notice  of 
trial  and  a  trial  fee.  but  not  to  extra  allowance  of  costs. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  H  690- 
693 ;   Dec.  Dig.  §  265.*] 

Condemnation  proceedings  by  the  People  for  the  abolition  of  a  toll 
bridge.  Application  by  the  owner  for  an  order  confirming  the  report 
of  Commissioners  and  for  an  extra  allowance  upon  the  award.  Judg- 
ment rendered. 

Edward  R.  O'Malley,  Atty.  Gen.,  for  the  People. 
James  McPhillips,  for  respondent  Fulsom  Landing  Central  Bridge 
Co.,  Limited. 

VAN  KIRK,  J.  This  is  an  application  made  by  the  owner  respond- 
ent in  the  above-entitled  matter  for  an  order  confirming  the  report  of 
commissioners  and  for  an  extra  allowance  of  5  per  cent,  upon  the 
award  made  by  the  commissioners,  and  for  such  other  and  further  re- 
lief in  the  premises  as  to  the  court  shall  seem  just  and  equitable. 

The  parties  unite  in  asking  for  confirmation  and  for  the  final  order. 
The  Attorney  General  disputes  the  right  of  the  respondent  to  costs  on 
the  ground  that  no  costs  are  recoverable  unless  under  section  3372  of 

*For  other  cases  see  same  topic  ft  i  kxtmbbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  Code  of  Civil  Procedure,  and  that  this  section  does  not  apply.  But, 
it  entitled  to  costs,  the  Attorney  General  does  not  dispute  that  respond- 
ent is  entitled  to  an  extra  allowance  of  5  per  cent. 

The  respondent  urges  that  section  3372  of  the  Code  does  apply  and 
he  is  entitled  to  costs  thereunder,  but  takes  the  position  that  no  other 
statutes  applies.  It  is  uniformly  held  that  no  costs  are  recoverable  in 
any  action  or  proceeding  unless  provided  for  by  statute.  Matter  of 
City  of  Brooklyn,  148  N.  Y.  107,  109,  42  N.  E.  413.  The  act  under 
which  this  proceeding  is  taken  is  chapter  146  of  the  Laws  of  1909, 
which  was  amended  by  chapter  569  of  the  Laws  of  1910.  The  amend- 
ment of  1910  does  not  affect  the  question  here  presented.  Chapter  14G 
of  the  Laws  of  1909,  §  265,  provides : 

"Upon  tbe  receipt  of  said  certificate  of  approval,  the  Attorney  General  shall 
apply  to  the  court  in  the  name  of  the  people  of  the  state  of  New  York  for  the 
appointment  of  a  commission  to  appraise  the  value  of  said  toll  bridge  and 
the  franchises  thereof  and  proceed  to  acquire  title  to  said  toU  bridge  and  its 
franchises  and  rights  in  accordance  with  the  provisions  of  the  Code  of  Civil 
Procedure  for  the  condemnation  of  property  for  public  purposes.** 

In  the  condemnation  law,  section  3359  provides: 

"Whenever  any  person  is  authorized  to  acquire  title  to  real  property  for  a 
public  use  by  condemnation,  the  proceedings  for  that  purpose  shall  be  taken 
in  the  manner  prescribed  in  this  title.** 

So  far,  therefore,  as  chapter  146  makes  provision  for  acquiring  a  toll 
bridge,  it  is  controlling ;  but  all  of  the  provisions  of  the  condemnation 
law  not  in  conflict  with  said  chapter  are  applicable,  so  far  as  necessary 
to  a  complete  process  for  condemnation.  Matter  of  Marsh,  71  N.  Y. 
315,  317. 

Said  chapter  146  provides  for  the  following: 

(1)  A  resolution  by  the  board  of  supervisors  of  the  county  that 
public  interests  demand  the  abolition  of  the  toll  bridge  situate  wholly 
or  partly  within  the  county;  and,  within  10  days  after  the  passage  of 
such  resolution,  the  clerk  of  the  board  of  supervisors  shall  transmit  a 
certified  copy  thereof  to  the  State  Commission  of  Highways. 

(2)  An  investigation  by  the  said  Commission  of  Highways  and  a 
determination  whether  or  not  the  bridge  sought  to  be  abolished  is  of 
sufficient  public  importance  to  come  within  the  provisions  of  this  ar- 
ticle and  for  the  certificate  of  the  said  Commission  of  Highways  set- 
ting forth  its  approval  or  disapproval  of  such  resolution ;  and,  if  the 
resolution  is  approved,  the  said  Commission  shall  certify  its  approval 
to  the  Attorney  General. 

(3)  The  application,  by  the  Attorney  General,  to  the  court  in  the 
name  of  the  people  of  the  state  for  the  appointment  of  a  commission 
to  appraise  the  value  of  the  toll  bridge  and  for  acquiring  the  title  of 
the  toll  bridge  in  accordance  with  the  provisions  of  the  condemnation 
law. 

(4)  When  the  commission  shall  have  determined  the  value  of  the 
bridge,  the  Attorney  General  shall  certify  such  determination  to  the 
Comptroller  and  to  the  board  of  supervisors. 

(5)  Upon  the  receipt  of  such  certificate,  upon  a  majority  vote  of 
the  board  of  supervisors,  they  shall  adopt  a  resolution  approving  the 
purchase  of  such  toll  bridge  under  the  provisions  of  this  article  and 
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providing  for  the  payment  of  the  county's  share  thereof,  and  shall 
transmit  a  certified  copy  of  such  resolution  to  the  Comptroller. 

(6)  One-half  of  the  expense  incurred  in  the  condemnation  and 
acquirement  of  said  toll  bridge  shall  be  paid  by  the  State  Treasurer 
upon  the  warrant  of  the  Comptroller ;  but  no  such  payment  shall  be 
made  until  the  county  in  which  the  said  bridge  is  situated  shall  have 
complied  with  all  the  provisions  hereof. 

In  brief,  therefore,  this  chapter  146  provides:  (1)  For  certain  pre- 
liminary proceedings  on  the  part  of  the  board  of  supervisors  and  the 
State  Commission  of  Highways  and  the  Attorney  General  before  the 
formal  condemnation  proceedings  shall  be  taken ;  (2)  for  the  condem- 
nation proceedings  complete;  and  (3)  for  the  source  of  payment  of  the 
expenses,  includmg  the  award. 

So  far  this  act  provides  and  no  further.  It  does  not  include  any  pro- 
vision intended  as  a  substitute  for  or  as  a  modification  of  any  essential 
provision  of  the  condemnation  law.  The  only  expression  which  sug- 
gests a  modification  is  in  section  265,  mentioning  "a  commission  to  ap- 
praise the  valye";  but  no  modification  was  intended  thereby.  The 
meaning  of  the  sentence  including  said  expression  is  the  same  as  if 
expressed  in  this  language:  "Upon  the  receipt  of  such  certificate  of 
approval  the  Attorney  General  shall  apply  to  the  court  in  the  name  of 
the  people  of  the  state  to  acquire  title  to  said  toll  bridge  in  accordance 
with  the  provisions  of  the  Code  of  Civil  Procedure  for  the  condemna- 
tion of  property  for  public  purposes."  One  of  the  things  asked  for 
in  the  petition  under  the  condemnation  to  acquire  title  to  property  is 
for  the  appointment  of  commissioners ;  and  the  addition  of  the  phrase 
in  chapter  146,  "for  the  appointment  of  a  commission  to  appraise  the 
value  of  said  toll  bridge,"  adds  nothing  to  the  meaning  of  the  sentence, 
because  "commission  to  appraise  the  value"  is  meant  to  be  the  same  as 
"the  commissioners  of  appraisal  to  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  so  taken,"  pro- 
vided for  in  section  3360  of  the  condemnation  law.  The  plain  inten- 
tion in  chapter  146  was  to  provide  for  acquiring  the  title  to  toll  bridges 
under  the  condemnation  law,  thus  recognizing  section  3359  of  said  law. 
The  property  is  real  property  and  is  to  be  taken  for  a  public  use.  The 
proceeding,  therefore,  for  acquiring  said  property  must  comply  with 
the  condemnation  law,  from  the  petition  to  the  final  order.  Not  only 
do  the  parties  hereto  join  in  the  motion  for  a  final  order,  thus  conced- 
ing it  is  proper  and  necessary,  but  fair  and  just  determination  requires 
that  the  finding  of  the  commissioners  should  be  passed  upon  by  the 
court.  The  property  owner  has  a  right  to  be  heard  at  every  stage  of 
the  proceeding,  including  the  hearing  before  the  commissioners  as  to 
the  value  of  his  property  (Matter  of  the  City  of  Brooklyn,  148  N.  Y. 
109,  42  N.  E.  413)  ;  and,  when  the  application  is  made  to  the  court, 
the  court  has  a  right  to  say  whether  or  not  the  award  is  just  and  in  a 
specified  case  may  hold  that  the  award  is  not  just  and  that  further 
hearing  must  be  had  (section  3371)  ;  and  therefore  the  certificate  of 
the  Attorney  General  of  the  determination  of  the  commissioners  as  to 
value  should  not  be  made  until  after  the  order  of  confirmation  is 
made.  In  this  order  of  confirmation,  which  is  the  final  order  in  the 
proceeding,  costs,  if  any  are  recoverable,  should  be  provided  for.    This 
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would  seem  to  answer  the  objection  raised  by  the  Attorney  General 
that  his  certificate  cannot  include  the  costs,  and,  not  being  included  in 
the  certificate,  no  provision  is  made  for  the  payment  of  costs. 

I  conclude  that,  when  the  statute  provides  that  the  Attorney  Gen- 
eral shall  certify  the  determination  of  the  commissioners,  the  meaning 
is  that  it  shall  certify  that  determination  as  confirmed.  If  it  has  not 
this  meaning,  then  the  order  of  confirmation  would  be  meaningless, 
because  the  court  would  be  required  to  confirm  under  any  and  all  cir- 
cumstances the  award  as  made.  In  this  particular  case,  a  copy  of  the 
certificate  of  the  Attorney  General  is  attached  to  the  moving  papers ; 
and,  in  that  certificate,  in  addition  to  the  value  as  determined,  $12,800, 
it  appears  that  the  Attorney  General  has  certified  the  expenses  of  the 
commissioners  and  also  has  certified  the  expenses  of  the  people  of  the 
state  for  copies  of  the  minutes  of  trial,  for  witnesses'  fees  and  stenog- 
raphers' fees,  in  the  sum  of  $256.34 ;  so  that  the  expense  of  the  state 
of  New  York  is  considered  to  be  one  of  the  items  to  be  included  in  the 
certificate  of  "such  determination  to  the  Comptroller."  It  seems  to  me 
ft  would  be  a  narrow  construction  of  the  provisions  of  .section  266  of 
said  chapter  146,  "one-half  of  the  expenses  incurred  in  the  condemna- 
tion and  acquirement  of  said  toll  bridge  shall  be  paid  by  the  state," 
etc.,  to  hold  that  the  expenses  referred  to  were  the  expenses  upon  one 
side  only.  If  this  construction  were  adhered  to,  the  result  would  be 
that  the  owner  of  the  property  must  pay  his  own  expenses,  witnesses' 
fees,  and  counsel.  Such  construction  would  mean  that  the  owner  of 
property,  when  it  is  taken  away  against  his  will  by  condemnation  for 
the  public  use,  may  receive,  not  the  value  of  the  property,  but  the  value 
of  the  property  less  his  necessary  expenses  in  protecting  his  rights. 
The  court  would  not  accept  such  construction  of  the  law,  unless  neces- 
sary. Matter  of  City  of  Brooklyn,  148  N.  Y.  109,  42  N.  E.  413.  In 
Matter  of  City  of  New  York,  125  App.  Div.  222,  109  N.  Y.  Supp. 
654,  the  court  said: 

"The  Constitution  (article  1,  8  G)  requires  that  private  property  shall  not 
be  taken  for  public  purposes  except  upon  the  payment  of  *Just  compensation/ 
and  a  man  who  is  forced  into  court,  where  he  owes  no  obligation  to  the  party 
moving  against  him,  cannot  be  said  to  have  received  'just  compensation'  for 
his  property  if  he  is  put  to  an  expense  appreciably  important  to  establish  the 
value  of  his  property.  He  does  not  want  to  sell ;  the  property  is  taken  from 
him  through  the  exertion  of  the  high  powers  of  the  state,  and  the  spirit  of 
tbe  Constitution  clearly  requires  that  he  shall  not  be  thus  compelled  to  part 
with  what  belongs  to  him  without  the  payment,  not  alone  of  the  abstract 
value  of  the  property,  but  of  all  the  necessary  expenses  incurred  i^  fixing 
tlint  value.  This  would  seem  to  be  dictated  by  sound  morals  as  well  as  by 
tbe  spirit  of  the  Constitution,  and  it  will  not  be  presumed  that  the  Legisla- 
ture has  intended  to  deprive  the  owner  of  property  of  the  full  protection 
which  belongs  to  him  as  a  matter  of  right" 

I  think  therefore  that,  if  costs  are  recoverable  in  this  proceeding, 
the  provision  for  the  payment  of  expenses  under  the  certificate  of  the 
Attorney  General  is  broad  enough  to  include  these  costs,  and  that  such 
certificate  should  not  be  made  until  costs,  if  any  are  recoverable,  have 
been  taxed  and  included  in  the  final  order. 

Section  3372,  providing  for  costs  in  condemnation  proceedings,  fol- 
lows the  provision  for  the  final  order.    Does  this  section  3372  apply? 
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The  Attorney  General  urges  that,  because  a  toll  bridge  cannot  be  ac- 
quired by  virtue  of  the  provisions  of  section  3372  of  the  Code  .of  Civil 
Procedure,  such  section  cannot  apply.  "If  the  bridge  cannot  be  so 
acquired,  it  is  clear  that  no  costs  or  allowances  can  be  awarded  under 
said  section."  The  position  is  this :  No  toll  bridge  company  can  vol- 
imtarily  sell  and  convey  its  property  and  franchises,  and  because,  under 
such  "legal  disability  to  convey  title  to  real  property,"  costs  are  not 
recoverable  by  any  bridge  company  against  which  this  proceeding  is 
brought  under  section  3372.  Manhattan  R.  Co.  v.  McKee,  1  App.  Div. 
4S8,  37  N.  Y.  Supp.  269.  Toll  cannot  be  exacted  in  the  highway  ex- 
cept by  authority  of  the  Legislature,  and  only  a  corporation  organized 
in  compliance  with  the  statute  applicable  can  exact  toll.  An  individual 
cannot  be  so  authorized.  A  toll  bridge  is  a  public  highway  over  which 
everybody  has  the  right  to  pass.  28  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  243.  "It  is  a  franchise  created  for  the  use  and  convenience  of 
the  traveling  public."  People  v.  San  Francisco,  etc.,  R.  R.  Co.,  35 
Cal.  619.  The  general  rule  is  that,  in  the  absence  of  express  statutory 
authority,  such  a  corporation  cannot  alienate  its  property,  either  by 
sale,  lease,  or  mortgage,  if  by  so  doing  it  will  be  disabled  even  partially 
from  performing  the  duties  which  it  owes  to  the  public;  and  that  a 
corporation,  without  some  statute  allowing  it,  can  neither  sell  nor  mort- 
gage its  franchises.  Also  lands  held  upon  a  special  trust  for  a  public 
use  cannot  be  appropriated  to  another  public  use  without  special  au- 
thority from  the  Legislature.  Matter  of  Rochester  Water  Commis- 
sioners, 66  N.  Y.  418.  In  this  case  at  bar  special^  authority  is  given  in 
said  chapter  146.  In  this  special  act  no  authority"  was  given  to  acquire 
by  voluntaiy  purchase,  on  behalf  of  the  state  or  county,  the  toll  bridge 
and  franchises  in  question,  nor  was  authority  given  to  the  toll  bridge 
company  to  sell.  The  general  condemnation  law,  incorporated  into 
chapter  146,  does  not  confer  such  authority.  The  condemnation  law 
assumes  that  the  petitioner  is  in  a  position  to  make  a  voluntary  pur- 
chase of  the  property  sought  to  be  acquired,  since  he  is  relieved  from 
costs  if  he  makes  a  written  offer  to  purchase  at  a  specified  price,  which 
is  not  accepted,  and  the  award  does  not  exceed  the  sum  offered.  Mat- 
ter of  City  of  Brooklyn,  148  N.  Y.  Ill,  42  N.  E.  413.  And  this  as- 
sumption is  expressed  in  section  3372;  but  it  does  not  follow  that 
authority  in  the  State  Commission  of  Highways  or  in  the  Attorney 
General  to  purchase  can  h€  implied  because  this  assumption  exists,  nor 
can  authority  in  the  board  of  supervisors  be  implied.  So  that  author- 
ity, either  to  purchase  or  sell,  does  not  exist  in  the  parties  to  this  pro- 
ceeding. 

Since  chapter  146  is  an  act  solely  for  acquiring  toll  bridges,  the  re- 
spondent owner  must  always  be  a  toll  bridge  company ;  and,  since  such 
a  company  cannot,  unless  specially  authorized  by  statute,  sell  its  prop- 
erty and  franchises,  and  since  I  am  unable  to  find  such  authority 
granted  to  domestic  toll  bridge  companies,  and  since  the  plaintiff  can- 
not purchase,  no  respondent  owner,  in  any  proceeding  brought  under 
this  act,  can  have  costs  under  section  3372,  because  "under  legal  dis- 
ability to  convey  title  to  real  property."  Manhattan  Railway  Co.  v. 
McKcc,  1  App.  Div.  488,  37  N.  Y.  Supp.  269.  To  hold,  therefore,  that 
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section  3372  applies,  would  be  to  hold  that  the  Legislature  intended  to 
enact  a  provision  for  costs  under  which  no  owner,  toll  bridge  company, 
could  ever  recover  oosts.  "Laws  are  presumed  to  be  formed  with  de- 
liberation and  with  full  knowledge  of  all  existing  ones  on  the  same  sub- 
ject."   Matter  of  Simmons,  130  App.  Div.  355,  114  N.  Y.  Supp.  575. 

I  therefore  hold,  as  plaintiff  contends,  that  the  meaning  of  this  act 
is  that  section  3372  of  the  Code  does  not  apply,  and  that  therefore 
there  is  not  in  chapter  146  any  provision  as  to  costs.  But  it  is  not  nec- 
essary, therefore,  to  hold  that  the  Legislature  intended,  when  they 
passed  this  act,  that  a  property  owner,  whose  property  was  to  be  taken 
against  his  will,  for  a  public  use,  cannot  realize  the  full  value  of  his 
property  as  found  by  the  court,  because  he  must  himself  bear  all  the 
expenses  of  protecting  his  rights. 

Section  3240  of  the  Code  provides : 

"Costs  In  a  special  proceeding  instituted  In  a  court  of  record,  or  npon  an 
appeal  in  a  special  proceeding,  taken  to  a  court  of  record,  where  the  costs 
thereof  are  not  specially  regulated  in  this  act,  may  be  awarded  to  any  party, 
in  the  discretion  of  the  court,  at  the  rates  allowed  for  similar  services,  in  an 
action  brought  in  the  same  court,  or  on  an  appeal  from  a  judgment  taken  in 
the  same  court,  and  in  like  manner." 

It  being  above  held  that  the  costs  are  not  specially  regulated  in  the 
Code  or  in  chapter  146, 1  am  disposed  to  hold  that,  under  section  3240. 
costs  may  be  allowed  to  the  respondent.  This  seems  to  me  to  be  in 
harmony  with  the  holding  in  Matter  of  City  of  Brooklyn,  148  N.  Y. 
109,  42  N.  E.  413;  in  which  the  matter  came  before  the  court  upon  an 
appeal  from  an  order  granting  an  extra  allowance  of  costs  in  a  con- 
demnation proceeding  brought  under  a  special  statute.  Judge  Andrews 
says: 

"A  person  or  corporation,  whose  property  is  sought  to  be  taken  under  con- 
demnation proceedings,  is  entitled  to  be  heard  at  every  step  in  the  process, 
and  in  justice  should  be  compensated,  not  only  for  the  land  or  property 
taken,  but  should  be  indemnified  against  all  costa  and  expenses  reasonably 
incurred  either  in  resisting  the  appropriation  or  in  the  proceeding  for  ascer- 
taining the  compensation  to  be  made.  The  special  statute,  under  which  tbe 
proceedings  in  this  case  were  instituted  (chapter  481  of  the  Laws  of  1802). 
authorized  the  city  of  Brooklyn  to  acquire  the  property  and  franchises  of  the 
Xiong  Island  Water  Supply  Ck>mpany,  but  made  no  provision  for  costs  or  al- 
lowances. Costs  or  allowances  for  expenses  in  legal  proceedings  depend  upon 
statute,  and,  in  the  absence  of  any  statute  allowing  them,  none  can  be  recov- 
ered. This  proceeding  was,  under  the  nomenclature  of  the  Code,  a  special 
proceeding  as  distinguished  from  an  action.  The  Code  authorizes  costs  to  be 
given  in  a  special  proceeding  at  the  rates  allowed  for  similar  services  in  an 
action  (section  3240),  but  makes  no  provision  for  extra  allowances  in  terms. 
The  question  has  arisen  whether,  under  this  section,  the  court  Is  authorized 
to  award  allowances  in  a  special  proceeding  as  it  may  do  in  an  action,  and  it 
has  been  held  that  the  section  only  refers  to  costs  in  actions,  and  that  allow- 
ances beyond  such  sums  are  not  authorized.  Matter  of  Holden,  126  N.  Y.  589 
[27  N.  E.  10631.    TtUs  is  decisive  of  the  present  case." 

Then  the  discussion  is  continued  for  the  purpose  of  showing  that 
section  3372  of  the  Code  does  not  apply  to  that  case.  The  special  act 
there  under  consideration  provided  for  a  complete  scheme  for  condem- 
nation and  made  no  reference  whatever  to  the  condemnation  law  of  the 
state.  So  this  seems  to  me  to  be  a  direct  holdin|;  that  a  condemnation 
proceeding  to  which  section  3372  does  not  apply  is  a  special  proceeding 
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in  which  costs  may  be  allowed  under  section  3240  of  the  Code,  and 
that  those  costs  are  to  be  at  the  rates  allowed  for  similar  services  in 
an  action  brought  in  the  same  court. 

My  attention  is  called  to  Matter  of  Low,  103  App.  Div.  630,  93  N. 
Y.  Supp.  262.  This  decision  was  in  a  proceeding  under  the  rapid 
transit  act,  and  it  was  concluded  that  Matter  of  City  of  Brooklyn,  148 
N.  Y.  107,  42  N.  E.  413,  was  not  a  binding  declaration  by  the  Court  of 
Appeals  that,  in  all  condemnation  proceedings  which  take  place  in  the 
state  of  New  York,  property  owners  are  entitled  to  costs  against  the 
state.  This  is  correct;  costs  under  section  3240  are  in  the  discretion 
of  the  court.  103  App.  Div.  630,  93  N.  Y.  Supp.  262,  is  not  a  holding 
that  the  decision  in  the  Court  of  Appeals  in  148  N.  Y,,  42  N.  E.,  is 
not  a  controlling  authority  in  this  case  at  bar.  It  seems  to  me  that  its 
reasoning  is  entirely  applicable,  and  that  costs  may  be,  in  the  discretion 
of  the  court,  allowed  under  section  3240. 

This  holding  is  in  conflict  with  concessions  made  by  the  attorneys 
herein,  but  the  Attorney  General  stated  in  open  court  that  this  is  the 
first  case  to  reach  this  stage.  A  decision  based  upon  a  concession  in  a 
particular  case  would  be  of  little  value  as  a  rule  for  other  cases. 

I  hold  therefore  that  the  provision  as  to  costs  in  the  condemnation 
law  (section  3372)  was  not  intended  to  apply  to  this  proceeding  under 
chapter  146 ;  but  that  this  is  a  special  proceeding,  and,  under  section 
3240  of  the  Code,  costs  may  be  and  are  herein  allowed  to  the  respond- 
ent owner  at  the  same  rates  allowed  for  similar  services  in  an  action 
brought  in  the  Supreme  Court,  which  are  the  taxable  costs  and  dis- 
bursements to  the  defendant,  including  the  costs  before  and  after  no- 
tice of  trial,  and  trial  fees,  etc.,  but  that  no  extra  allowance  of  costs  is 
permissible;  that  these  costs  must  be  included  in  the  final  order  and 
the  certificate  of  the  Attorney  General  covering  the  expenses  and  the 
amount  of  the  award. 

Ordered  accordingly. 


a42  App.  Div.  811.) 
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(Supreme  Court,  Appellate  Division,  First  Department    February  10,  1011.) 

1.  Tbiai.  (I  41*) — Sepabation  of  Witnesses— Discbetion  op  Coubt. 

An  application  to  exclude  the  witnesses  from  the  courtroom  during  the 
trial  is  addressed  to  the  discretion  of  the  trial  court,  and,  in  an  action 
for  injuries  to  a  pedestrian  on  a  sidewalk  struck  by  an  automobile  om- 
nibus, the  court  should  at  the  request  of  either  party  exclude  the  wit- 
nesses ;  it  being  important  that  a  person's  impression  or  the  occurrence 
should  be  stated,  uncolored  by  what  he  heard  others  testify  to. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent  Dig.  §S  101-105;  Dec. 
Dig.  i  41.*] 

2L  Tbiai*  (S  115*) — ^Instbuctiows—Requests—Sufficienct. 

Where,  in  an  action  for  personal  injuries  negligently  inflicted  by  de- 
f aidant's  chauffeur  in  operating  an  automobile  omnibus,  the  court  in  its 
charge  did  not  state  what  was  sufficient  to  charge  the  chauffeur  with 
negligence,  nor  what  act  or  omission  would  warrant  a  finding  of  negli- 
gence, defendant  was  entitled  to  requested  instructions  properly  submlt- 

•For  otber  case*  see  Bame  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  lUp'r  Indexea 
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ting  such  issues,  without  comment  from  plaintiffs  counsel  destroying  the 
effect  of  the  instructions. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  Si  279-283 ;  Dec.  Dig. 

I  no.*] 

3.  Tbial  (§  11.5*) — Improper  CoNnucr  of  Counseu 

The  act  of  plaintiff's  counsel  in  insisting  on  a  requested  charge  which 
the  court  considered  was  not  law,  and  in  Insisting  on  the  court  changing 
its  charge,  and  in  stating  in  the  presence  of  the  jury  that  it  did  not 
mal^e  any  difference  whether  the  court  charged  the  request  or  not,  was 
improper  as  tending  to  divert  the  minds  of  the  jury,  so  that  it  was  possi- 
ble that  defendant  did  not  have  the  benefit  of  the  law  in  the  instructions. 

[Kd,  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §|  279-283 ;  Dec  Dig. 
§  n5.*] 

4.  Municipal  Corporations  (§  70G*)-^Streets— Injuries— Evidence. 

Plaintiff  suing  for  a  personal  injury  negligently  inflicted  in  the  opera- 
tion of  an  automobile  omnibus  must  show  either  that  the  chauffeur  was 
negligent  in  the  operation  of  the  machine  In  omitting  some  act  which  a 
prudent  person  would  have  done,  or  did  some  act  which  a  prudent  per- 
son would  not  have  done,  or  that  in  some  other  respect  defendant  or  its 
agents  were  negligent 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  { 
706.*] 

0  Municipal  Corporations  (§§  705,  706*) — Injuries  to  Persons  on  Side- 
walks—Negligent Operation  op  Automobiles. 

Where,  in  consequence  of  its  size,  the  motive  power  used,  and  the  con- 
dition of  the  pavement,  an  automobile  omnibus  could  not  be  controlled 
so  as  to  prevent  injury  to  persons  on  the  sidewalk  caused  by  skidding 
of  the  machine,  the  question  of  the  negligence  of  defendant  operating  the 
machine  was  for  the  Jury,  and,  if  they  found  that  the  machine  could  not 
by  the  exercise  of  due  diligence  be  so  regulated  that  it  could  not  be  kept 
from  the  sidewalk,  thereby  causing  injury  to  people  there,  defendant  was 
liable. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  §i 
705,  70a*] 

6.  New  Trial  (8  29*)—Misconduct  of  Counsel. 

Where  plaintiflTs  counsel  in  the  examination  of  witnesses  and  in  his  ar- 
gument to  the  Jury  and  in  his  remarks  to  the  court,  while  it  was  consid- 
ering defendant's  requests  to  charge,  excited  the  prejudice  of  the  Jury, 
and  defendant,  though  objecting,  did  not  obtain  any  redress  from  the 
trial  court,  the  verdict  for  plaintiff  must  be  set  aside  and  a  new  trial 
awarded. 

[fid.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  fS  43,  44;  Dec 
Dig.  {  29.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Alice  Philpot  against  the  Fifth  Avenue  Coach  Company. 
From  a  judgment  for  plaintiff  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT, 

McLaughlin,  and  dowling,  jj. 

Theodore  H.  Lord,  for  appellant. 
Thomas  F.  Keogh,  for  respondent 

INGRAHAM,  P.  J.  On  the  24th  day  of  September,  1908,  the 
plaintiff,  while  standing  on  the  sidewalk  on  Fifth  avenue  and  Forty- 
Fifth  street,  was  run  into  by  one  of  the  defendant's  coaches.      She 
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received  serious  injuries  which  resulted  in  the  amputation  of  her  left 
leg,  for  which  she  has  recovered  a  judgment  from  which  the  defend- 
ant appeals.  The  cause  of  action  is  based  solely  upon  negligence.  The 
complaint  alleges  that  the  plaintiff  was,  "solely  through  the  negligence 
and  carelessness  of  the  defendant,  struck  by  one  of  the  aforesaid  au- 
tomobile stages  or  coaches  then  in  charge  of  and  operated  and  con- 
trolled by  said  defendant."  The  action  being  based  upon  negligence, 
the  question  whether  the  defendant  would  be  liable  as  for  a  trespass 
is  not  presented.  The  proof  shows  that  the  plaintiff  was  standing  on 
the  sidewalk ;  that  one  of  the  large  automobile  stages  owned  and  op- 
erated by  the  defendant  approached ;  that  the  chauffeur  in  charge  of 
this  stage  attempted  to  stop  it,  turning  the  front  of  the  stage  away 
from  the  sidewalk;  that  the  rear  wheel  of  the  stage  ran  up  against 
the  curb,  the  extension  of  the  stage  sweeping  over  the  sidewalk  and 
either  directly  struck  the  plaintiff  or  struck  a  lamp  post  on  the  edge 
of  the  sidewalk,  throwing  the  lamp  post  down  upon  the  plaintiff. 

After  the  court  had  disposed  of  an  application  for  an  adjournment 
and  a  jury  had  been  selected,  defendant's  counsel  moved  to  exclude 
all  witnesses  from  the  room  during  the  trial.  Plaintiff's  counsel  said 
he  did  not  see  any  reason  for  that,  that  it  was  not  necessary,  and  the 
court  denied  the  motion,  stating  that : 

"If  there  Is  any  ground  upon  which  to  base  a  suspicion  that  any  witness 
is  predicating  his  testimony  upon  the  testimony  of  another  witness,  it  will 
be  time  to  make  the  motion." 

While  such  an  application  is  in  the  discretion  of  the  court,  it  Is  often 
extrcmdy  important  that  witnesses  testifying  to  an  accident  of  this 
character  should  be  examined  without  having  heard  the  testimony  of 
other  witnesses.  What  is  important  is  that  each  person's  impression 
of  the  occurrence  should  be  stated,  not  suggested  or  colored  by  yvhat 
he  has  heard  others  testify  to ;  and  for  the  court  to  refuse  a  request 
by  counsel  on  cither  side  to  exclude  all  witnesses  from  the  courtroom 
except  the  one  under  examination  closely  approaches  an  abuse  of  dis- 
cretion. This  motion  having  been  denied,  the  plaintiff  was  examined 
as  a  witness,  and  other  witnesses  were  called  on  her  behalf.  The 
plaintiff  then  rested,  when  the  chauffeur  who  was  in  charge  of  this 
stage  was  called  as  a  witness  by  the  defendant  He  had  left  the  em- 
ploy of  the  defendant  some  time  before  the  trial,  and  was  not,  there- 
fore, one  of  the  defendant's  employes  at  that  time.  So  far  as  appears 
from  this  record,  this  witness  seems  to  have  fairly  given  his  recol- 
lection of  the  accident.  The  only  important  fact  in  which  he  disagreed 
with  the  plaintiff  was  his  testimony  that  he  saw  the  plaintiff  step  down 
from  the  sidewalk  as  though  to  cross  the  street  and  then  step  back, 
that  the  stage  struck  the  lamp  post  and  broke  it  off;  that  it  fell  on  the 
plaintiff;  and  that  the  automobile  did  not  strike  her.  There  was  no 
question  but  that  the  injury  was  sustained  by  the  plaintiff  while  stand- 
ing on  the  sidewalk  as  the  result  of  the  automobile  skidding  and  some 
portion  of  it  cdming  up  on  the  sidewalk.  Plaintiff's  counsel  (who  was 
not  the  counsel  who  argued  the  case  in  this  court  for  the  respondent) 
then  commenced  to  cross-examine  this  witness  in  a  most  improper 
manner.    The  witness  was  interrogated  about  a  report  of  the  accident 
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that  he  had  made  to  the  defendant  immediately  after  the  occurrence. 
He  stated  that  he  had  not  seen  the  statement  since  he  had  written  it, 
but  the  court  allowed  him  to  interrogate  the  witness  as  to  its  contents. 
Counsel  for  the  plaintiff  in  framing  his  questions  on  the  examination 
constantly  stated  the  testimony  of  the  witness  incorrectly,  and,  «^hen 
the  witness  was  attempting  to  answer,  interrupting  with  such  remarks 
as: 
"Keep  right  at  It."    •'There  Is  no  chance.    You  have  got  to  stick  right  to  It" 

When  this  was  objected  to,  the  court  said  to  strike  out  the  ques- 
tion, and,  when  counsel  for  the  defendant  stated  that  he  wished  to  stop 
any  future  language  of  that  kind,  counsel  for  the  plaintiff  said,  "I  ob- 
ject to  those  speeches,"  when  the  court  directed  tfie  trial  to  proceed. 
Again  a  question  was  asked,  assuming  that  the  witness  had  testified 
to  a  statement  which  he  had  not  made,  to  which  the  witness  replied, 
•*I  don't  see  how  that  could  be,"  when  counsel  for  the  plaintiff  stated, 
"That  is  as  plain  as  a  pike  staff."  When  the  witness  attempted  to  an- 
swer that  proposition,  counsel  quickly  stated : 

"No!  No!  No!  Stick  right  to  it  Keep  right  to  the  point  That  Is  It 
Six  from  odo  hundred  is  how  much?" 

That  was  objected  to  by  counsel  for  the  defendant,  but  the  court 
directed  the  witness  to  answer.  The  witness  had  testified  that  the  au- 
tomobile did  not  hit  the  plaintiff,  but  that  the  automobile  hit  the  lamp 
post,  and  the  lamp  post  fell  on  the  plaintiff,  when  counsel  for  the 
plaintiff  stated : 

"Well,  Fitzpatrick,  at  the  time  you  hit  her  she  was  on  the  sidewalk,  wasn't 
sher 

To  which  he  answered : 

"I  didn't  hit  her.    The  lamp  post  hit  her.** 

When  counsel  for  the  plaintiff  said : 

"Of  course,  you  didn't  hit  her ;  your  automobile  hit  her.** 

Counsel  for  the  defendant  then  objected,  saying  that  the  witness 
had  not  said  that  the  automobile  hit  her,  when  counsel  for  the  plaintiff 
said: 

"He  has  no  right  to  tell  this  witness  what  to  testily  to.  All  coaching  must 
be  done  off  the  stand." 

Counsel  for  the  defendant  replied : 

"But  this  witness  has  not  testified  that  the  bus  hit  her.'* 

To  which  counsel  for  the  plaintiff  stated : 

"Yes,  he  did.  He  may  change  now  after  argument,  but  he  said  yes  a  min- 
ute ago." 

Then  a  series  of  questions  is  asked  of  which  the  following  is  an  ex- 
ample: 

"And  you  were  going  so  nice  and  slow  and  so  easy  that  you  tore  down  a 
metal  post?* 
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Again: 

"And  althoagli  only  three  feet  away  from  the  cnrb,  you  started  to  skid 
100  feet  down,  and  then  did  not  reach  the  curb?  No,  that  is  not  what  he 
said." 

And  the  court  said: 

"Allow  the  witness  to  answer  for  himself.  Walt  until  the  question  la 
finished,  and  do  not  Interrupt  the  examination." 

And  then  this  question  followed : 

"Will  you  admit  and  do  not  pay  any  attention  to  any  suggefistion  that 
you  may  get  out  of  the  objection?" 

There  was  nothing  in  the  testimony  of  this  witness  which  justified 
such  insinuations.  On  objections  to  questions  by  the  defendant's 
counsel,  the  plaintiff's  counsel  would  not  allow  even  the  objection  to 
be  stated,  but  injected: 

"He  coaches  every  time  I  come  to  it" 

When  the  defendant's  counsel  stated  that  he  wished  to  object  to 
the  question,  assuming  a  state  of  facts  not  testified  to  by  the  witness, 
counsel  interjected: 

"l8  not  that  a  most  dishonest  objection.  I  am  proving  it,  and  he  com- 
meuced  to  coach  the  witness." 

The  witness  having  answered  the  question,  counsel  for  the  defend- 
ant objected  to  being  accused  of  dishonesty,  stating  that  he  was  en- 
deavoring to  protect  his  client's  interest,  and  the  only  observation  of 
the  court  was : 
-  "Strike  out  the  remark.** 

These  observations  were  again  and  again  repeated.  In  rebuttal  the 
plaintiff  was  called  as  a  witness  and  asked  a  series  of  questions  which 
the  defendant  unsuccessfully  objected  to  on  the  ground  that  they  were 
not  in  rebuttal,  when  counsel  for  the  plaintiff  says : 

''Don't  be  bothering  me,  go  away." 

And,  when  counsel  for  the  defendant  objected  to  some  of  the  ex- 
hibits being  shown  to  the  jury  before  he  knew  what  they  were,  coun- 
sel for  the  plaintiff  said: 

'The  idea  of  him  trying  to  get  around  and  blanket  me." 

The  defendant  stated  to  the  court  that : 

"In  view  of  counsers  repeated  statements  as  they  have  been  going  on  this 
record  I  want  to  take  an  objection  and  exception.  I  move  your  honor  for  a 
mistrial," 

—stating  as  grounds  of  his  motion  for  a  mistrial  the  misconduct  of 
counsel  after  the  court  had  directed  him  to  desist. 

Subsequently,  when  a  police  officer  called  by  the  plaintiff  in  rebuttal 
was  under  examination  and  two  pieces  of  paper  had  been  used  in  the 
examination,  counsel  for  the  defendant  asked  that  they  be  marked  in 
evidence,  when  counsel  for  the  plaintiff  objected,  stating: 

"I  object  to  that  after  he  had  been  manipulating  them." 
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The  parties  having  rested,  and  counsel  for  the  defendant  having  ad- 
dressed the  jury,  counsel  for  the  plaintiff  commenced  his  address, 
which  seems  to  have  been  taken  down  by  a  stenographer.  He  com- 
mences  with  a  statement  to  the  jury : 

"It  must  be  indeed  an  amazing  thing  to  see  how  for  three  days  a  defense 
can  be  put  in,  In  such  a  case,  and  you  can  figure  up  what  chance  you  as 
pedestrians  might  liave  if  you  were  struck  by  an  automobile  while  you  were 
in  the  middle  of  the  street  and  happened  to  be  crossing,  when  they  can 
put  up  this  kind  of  a  defense  when  you  are  upon  the  sidewalk.*' 

He  then  makes  some  perfectly  irrelevant  remarks  about  the  de- 
fense which  was  attempted,  and  as  to  what  would  happen  if  a  juror's 
wife  or  sister,  or  any  other  female  relative  had  been  knocked  down  by 
an  automobile,  and  stated  that  he  wanted  to  compliment  the  defend- 
ant's counsel ;  told  the  jury  that,  if  they  ever  needed  a  lawyer  to  put 
in  a  defense  when  they  did  not  have  one,  the  defendant's  counsel  was 
the  man ;  "if  any  one  you  know  happens  to  be  caught  with  the  goods 
on,  just  exactly  like  a  crook  with  a  smoking  revolver  in  his  hand,  or 
even  with  the  stolen  property  in  his  pocket,  right  with  it  on,  this  is 
the  lawyer."  When  the  defendant's  counsel  objected  to  such  observa- 
tions about  himself,  the  plaintiff's  counsel  said : 

"What  I  mean  by  that  is  that  it  requires  effrontery  to  stand  up  here  for 
three  days  without  a  defense  and  defend  and  that  is  just  exactly  wliat  this 
defendant —    " 

Again,  on  the  defendant's  counsel  interposing,  the  plaintiff's  coun- 
sel continued: 

*'I  did  not  interrupt  the  gentleman.  I  did  not  care  what  he  said.  He  coula 
talk  from  now  until  doomsday.  I  don*t  know  why  he  is  offended  while  I 
am  complimenting  him.  He  is  a  real  good  lawyer  where  there  is  no  defense, 
the  best  I  ever  saw." 

Again  the  defendant's  counsel  objected,  when  the  plaintiff's  coun- 
sel proceeded: 

"As  near  as  I  can  figure  out  the  defense,  it  did  not  injure  the  automobile 
at  all,  and  it  only  took  the  woman's  leg  off.  The  automobile  was  not  hurt 
much,  but  the  woman  has  lost  her  leg ;  therefore  they  are  not  liable.  That 
is  about  the  way  it  reasons  out." 

He  then  said  that  the  defendant  was  trying  to  capture  one  or  two 
men  on  the  jury  by  the  reasoning  of  this  polished  lawyer  and  then 
find  a  small  verdict  in  order  to  get  away : 

"That  is  what  they  are  after.  Don't  let  them  fool  you.  They  are  in  hopes 
that  one  or  two  jurymen  will  be  carried  away  by  this  difference  between 
tweedledum  knd  tweedledee,  and  that  he  will  stay  around  several  hours  un- 
til everybody  is  sweating  and  tired  and  will  bring  in  a  low  verdict  There 
is  nothing  plainer  to  me.    I  know  them,  and  I  know  the  way  they  work." 

Counsel  then  referred  to  Fitzpatrick,  the  chauffeur: 

**Fitzpatrick  is  the  man  charged  with  neglect,  and  they  admit  to  you  that 
Fitzpatrick  is  the  man  charged  with  neglect,  and  they  admit  to  you  that 
Fitzpatrick  is  a  liar,  and  a  liar  under  oath  is  a  perjurer." 

To  that  defendant's  counsel  objected,  and  the  court  interrupts,  '*! 
sec  no  ground  for  objection,"  to  which  defendant's  counsel  excepted. 
There  is  nothing  in  this  record  which  justifies  such  a  statement.     No- 
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body  admitted  that  Fitzpatrick  was  a  liar  or  a  perjurer,  and  for  the 
court  to  say  that  he  saw  no  ground  for  objection  to  such  a  stotement 
to  the  jury  is  certainly  surprising.  Counsel  for  plaintiff  then,  after 
quoting  from  the  chauffeur's  testimony  that  he  put  his  brakes  on  100 
feet  from  the  accident  and  the  wheel  started  to  skid  immediately  after 
— a  statement  which  is  not  at  all  contradicted  by  any  testimony  and 
not  at  all  improbable — went  on : 

"Let  them  get  out  of  that  If  they  can.    We  have  got  them  In  chancery.    It 
Is  Just  exactly  as  if  we  had  them  up  against  the  wall  and  there  was  no* 
way  out.    They  know  It    They  know  it  is  true," 
— ^with  other  comments  of  a  similar  character. 

Counsel  then  commented  on  the  statement  which  the  chauffeur  on 
cross-examination  said  he  had  made  to  the  company,  and  continued: 

'*Th^  got  him  to  sign  a  statement  within  a  few  hours  after  that  hap- 
pened. Why  was  that?  Why,  if  any  time  they  called  him  to  stand,  and  the 
poor  fellow  wanted  to  tell  the  truth  and  unbosom  his  conscience,  they  could 
hold  it  up  to  him  and  say,  'There  is  your  statement' " 

^  The  defendant's  counsel  objected  to  these  remarks;  but  the  plain- 
tiff's counsel  continued : 

'There  is  only  one  part  of  this  case  which  enrages  me.  I  don't  mind  Fitz- 
patrick trying  to  lie  out  of  it  in  the  main ;  but  when  they  try  to  tell  you 
that  this  woman  stepped  down  from  the  curb,  and  that  she  was  on  the  north 
side  of  the  pole  and  then  stepped  back — although  it  does  not  affect  the  legal 
aspect  of  this  case — it  positively  enrages  me  to  hear  a  foul  attempt  at  per- 
jury. The  person  who  invented  that  foul  lie  is  not  fit  to  be  allowed  within 
a  hall  of  a  court  of  justice.  It  is  the  rawest  and  coarsest  piece  of  work 
I  have  ever  seen,  and  it  is  invented  because  it  is  in  line  with  a  decision 
that  you  have  heard  them  reading  to  the  judge — first  find  your  decisions 
and  then  huUd  up  your  facts." 

And,  when  the  defendant's  counsel  attempted  to  object  to  such  a 
statement,  plaintiff's  counsel  continued: 
*The  man  who  got  up  that  lie  is  not  fit  to  be  allowed  in  the  room." 

When  counsel  for  the  defendant  again  objected  and  excepted.  Plain- 
tiff's counsel  subsequently  alluded  to  manufactured  testimony,  stating 
again  and  again  that  there  was  no  defense.  After  asking  the  jury  to 
find  a  verdict  for  the  plaintiff  for  $50,000,  he  stated : 

"From  the  way  this  case  has  been  fought,  I  can  say  that  this  case  will 
be  appealed,  no  matter  what  you  find." 

To  which  counsel  for  the  defendant  also  objected  and  excepted. 
This  summing  up  consisted  solely  of  abuse  of  the  defendant's  counsel 
and  of  the  defendant's  witnesses.  There  was  no  statement  of  the  facts 
which  counsel  understood  to  be  established  and  which  established  neg- 
ligence. 

After  a  trial,  conducted  by  the  plaintiff's  counsel  in  the  manner  indi- 
cated, it  was  certainly  essential  that  the  jury  should  have  been  given 
by  the  court  a  clear  statement  of  the  questions  which  they  were  to 
decide  and  in  some  way  indicate  to  the  jury  what  it  was  necessary  for 
the  plaintiff  to  establish  to  entitle  her  to  a  verdict  The  court,  in 
charging  the  jury,  stated  that  the  plaintiff  claims  that  "she  was  struck 
by  an  automobile  stage  in  charge  of  and  operated  and  controlled  by 
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the  defendant,  and  that  she  was  thereby  knocked  down  and  sustained 
an  injury";  that  "her  injury  was  due  solely  to  the  negligence  and  care- 
lessness of  the  defendant,  and  not  to  any  fault  or  negligence  on  her 
part  which  contributed  to  her  injury."  The  court  then  left  it  to  the 
jury  to  say  generally  whether  the  plaintiff  was  entirely  free  from  any 
negligence  which  contributed  to  the  injury;  and  then  stated  the  claim 
of  the  plaintiff  and  the  claim  of  the  defendant's  chauffeur ;  that  "the 
burden  of  proving  that  the  defendant  was  negligent,  and  that  its  neg- 
ligence was  the  proximate  cause  of  her  injuries,  rests  on  the  plaintiff" ; 
that  "if  the  plaintiff  has  satisfied  you  by  a  fair  preponderance  of  the 
credible  evidence  in  the  case  that  defendant  was  negligent,  and  that  she 
herself  was  free  from  negligence,  then  you  may  come  to  the  question 
of  damages." 

There  was  nothing  in  this  charge  from  which  the  jury  could  gain 
an  intelligent  idea  of  what  was  necessary  to  be  proved  to  establish  the 
defendant's  negligence.  The  court,  having  concluded  its  charge,  asked 
whether  there  were  any  requests  to  charge,  when  the  defendant's  coun- 
sel attempted  to  ask  the  court  to  charge  certain  requests  which  he  had 
handed  up.  The  plaintiff's  counsel  then  interrupts :  "Do  I  understand 
they  are  going  to  except  to  your  honor's  refusal  to  charge  the  others?" 
The  court  in  reply  asked  whether  there  were  any  of  the  plaintiff's  re- 
quests to  charge  which  he  considered  covered.  The  plaintiff's  counsel 
said  that  he  thought  they  were  all  covered,  when  the  court  said,  "I 
understand  that  plaintiff's  counsel  consents  to  the  court  charging  all 
the  requests  made  by  the  defendant,"  to  which  counsel  for  plaintiff 
said,  "Yes,  sir,"  and  to  which  the  court  replied,  "The  court,  notwith- 
standing that,  may  refuse  to  charge  some  of  them,  and  you  may  join 
in  an  exception  to  the  court's  refusal,"  in  which  counsel  for  the  plain- 
tiff acquiesced ;  and  the  court  then  said :  "On  the  request  of  the  de- 
fendant, and  with  the  consent  of  the  plaintiff,  I  charge  you  as  follows." 
Two  or  three  requests  were  then  read  to  the  jury,  one  of  which  was 
that  the  mere  fact  that  the  defendant's  bus  skidded  "is  of  itself  no 
evidence  of  negligence  on  the  part  of  the  defendant,"  when  plaintiff's 
counsel  requested  the  court  to  charge  the  third  request,  which  the  court 
charged : 

"That  the  fact  that  it  did  skid  and  the  distance  over  which  it  skidded 
may  properly  be  considered  by  you  In  connection  with  all  the  other  facts 
in  the  case  In  determining  whether  or  not  the  chauffeur  operated  the  car  in 
an  ordinarUy  prudent  manner  under  the  circumstances." 

The  defendant's  counsel  then  asked  the  court  to  charge  another  re- 
quest as  bearing  upon  the  one  that  he  had  just  made  at  the  request  of 
the  plaintiff's  counsel,  and  the  court  said : 

"Sit  down  and  write  It  out,  and  I  will  consider  it  after  I  am  through." 

The  court  then  read  to  the  jury  a  number  of  the  defendant's  re- 
quests, announcing  that  the  eighteenth  request  of  the  defendant  was 
refused  on  the  ground  that  he  did  not  understand  that  to  be  the  law. 
There  were  several  of  these  requests  which,  if  the  law  of  the  case, 
would  have  required  the  court  to  charge  the  jury  expressly  that  there 
was  no  evidence  of  the  chauffeur's  negligence  in  the  operation  of  this 
omnibus.    The  defendant's  counsel  then  attempted  to  take  some  ex- 
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ceptions  to  the  charge;  counsel  for  the  plaintiff  interrupting  in  each 
case  and  insisting  upon-it  that  the  court  did  charge  the  request  to  which 
counsel  wished  to  except.  Counsel  for  the  defendant  tlien  excepted  to 
the  court's  refusal  to  charge  the  eighteenth  request,  when  counsel  for 
the  plaintiff  interjected  and  asked  the  court  to  charge  that,  stating  that 
it  "may  not  affect  the  decision,  but  rather  than  have  any  close  questions 
I  prefer  to  have  your  honor  give  that  instruction,"  The  court  then 
offered  to  allow  the  plaintiff  an  exception,  when  plaintiff's  counsel 
again  interjected: 

"I  don't  want  to  e^ccept  I  ask  your  honor  to  give  It  to  them,  to  chnrge 
the  eighteenth.  It  is  for  the  Jury  whether  It  is  a  physical  itnposfiU)illty. 
It  is  aU  right  to  instruct  them  if  they  find  it  was  a  physical  impossibility/' 

To  which  the  court  replied : 

"Well,  you  may  Join  In  it  I  still  refuse  to  charge*  I  do  not  understand 
it  to  he  the  law." 

Counsel  for  the  plaintiff  then  asked  the  court  to  charge  in  substance 
the  eighteenth  request,  and  the  court  said : 

"I  do  not  entertain  any  oral  requests.    Whatever  you  want  write  it  out" 

To  whidi  comiscl  ior  the  plaintiff  said : 
"All  right  sir ;   I  will  have  to  write  a  lot** 

When  counsel  for  the  defendant  asked  for  an  exception  to  a  portion 
of  the  court's  general  charge,  and  counsel  for  the  plaintiff  again  inter- 
rupts: 

**Wait  a  moment.  I  will  ask  your  honor  to  charge  the  request  with  this 
modification.  I  know  your  honor  has  in  mind  the  Clancy  Case,  but  stUl  It 
would  be  safer." 

The  court  then  stated  its  view  of  the  question  submitted,  and  the 
defendant's  counsel  asked  to  have  an  exception  to  that,  when  plain- 
tiff's counsel  stated: 

•That  is  not  a  charge  to  the  Jury." 

The  court  said  he  did  not  believe  the  jury  heard  it,  insisting  that  the 
jury  did  not  hear  his  statement,  and  then,  having  several  times  refused 
to  charge  the  eighteenth  request,  finally  charged  it.  The  defendant 
then  excepted  to  a  statement  made  in  the  general  charge,  when  plain- 
tiff's counsel  again  interrupts,  "If  your  honor  did  say  as  quoted  by  de- 
fendant's counsel,  I  ask  your  honor  to  withdraw  it/'  and  to  charge  in 
a  particular  way  stated.  The  court  so  charged,  when  the  case  was  sub- 
mitted to  the  jury. 

At  the  end  of  the  main  charge,  as  delivered,  there  was  no  statement 
to  the  jury  of  what  would  be  sufficient  to  charge  the  defendant's  chauf- 
feur with  negligence,  what  act  of  his  would  justify  a  finding  of  negli- 
gence, or  what  it  was  he  omitted  to  do  which  would  justify  such  a 
conclusion.  The  defendant  was  entitled  to  liave  the  court  give  the  jury 
certain  instructions  upon  these  points.  Whether  plaintiff's  counsel  con- 
sented, or  did  not  consent,  was  entirely  immaterial  He  had  no  right 
to  insist  on  the  court's  giving  any  particular  instructions  at  the  request 
of  the  defendant;  and  his  continued  interjection  of  what  he  consented 
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to,  when  the  court  was  considering  the  defendant's  requests,  was  unau- 
thorized and  evidently  destroyed  to  a  large  extent  the  effect  upon  the 
jury  of  the  statements  made  by  the  court.  His  insisting  on  the  court's 
charging  a  request  which  the  court  considered  was  not  the  law,  his  in- 
sisting on  the  court's  changing  its  charge,  with  the  statement  in  the 
presence  of  the  jury  that  it  did  not  make  any  difference  whether  the 
court  charged  the  request  or  not,  was  improper  and  tended  to  divert  the 
minds  of  the  jury,  so  that  it  was  possible  that  the  defendant  would  not 
have  the  benefit  of  the  rules  of  law  laid  down  by  the  court  for  their 
guidance. 

From  the  beginning  of  the  trial  to  the  end  it  was  the  plaintiff's 
counsel  who  assumed  the  direction  of  the  trial,  assumed  to  instruct  the 
court  and  the  defendant's  counsel  as  to  how  the  trial  should  be  con- 
ducted, and  assumed  to  decide  what  the  court  should  charge  and  should 
not  charge ;  and  the  ineffective  attempts  of  the  defendant's  counsel  to 
have  the  plaintiff's  counsel  restricted  to  his  proper  function — to  have 
the  constant  interruptions  and  improper  assumptions  in  the  questions 
asked  of  the  plaintiff's  counsel  rebuked  or  stopped — met  with  no  en- 
couragement from  the  court.  An  examination  of  this  whole  record 
has  convinced  us  that  the  jury  had  not,  aud^ould  not  have,  from  any- 
thing that  happened  upon  the  trial,  an  intelligent  idea  of  the  question 
whidi  they  were  required  to  determine ;  but  they  were  allowed  to  ap- 
proach the  final,  consideration  of  the  case  without  such  specific  instruc- 
tions as  would  require  a  finding  of  some  specific  act  of  negligence 
which  Was  the  proximate  cause  of  the  injury.  The  action  being  based 
on  negligence,  to  entitle  the  plaintiff  to  recover,  there  must  have  been 
a  findmg,  sustained  by  the  evidence,  either  that  the  chauffeur  was  neg- 
ligent in  the  operation  of  this  machine  at  the  time  in  question — in 
other  words,  that  he  did  some  act  which  a  prudent  person  would  not 
have  done,  or  omitted  some  act  which  a  prudent  person  would  have 
done  in  the  operation  of  this  omnibus — or  that  in  some  other  respect 
the  defendant  or  its  agents  were  negligent. 

The  court  charged  that  the  skidding  of  the  omnibus  was  not  of  itself 
evidence  of  negligence,  and  on  the  proof  it  is  difficult  to  see  how  the 
skidding  of  the  omnibus  would  have  been  prevented  by  any  act  of  the 
chauffeur.  If  he  put  on  the  brakes  to  reduce  the  speed  of  the  machine, 
that  certainly  was  not  evidence  of  negligence.  Yet  the  evidence  is 
uncontradicted  that,  in  a  condition  of  this  kind,  with  tlie  slippery  pave- 
ment which  then  existed,  skidding^  was  likely  to  result  from  an  applica- 
tion of  the  brakes.  If  the  chauffeur  had  not  attempted  to  regulate  the 
speed  of  the  omnibus  by  the  application  of  the  brakes,  there  would  be 
a  question  as  to  whether  failure  to  reduce  the  speed  was  not  evidence  of 
negligence.  There  is  no  evidence  that  the  omnibus  was  going  at  an 
excessive  or  unusual  rate  of  speed,  and  there  is  no  suggestion  of  any- 
thing that  the  chauffeur  did  not  do  that  he  could  have  done  to  avoid 
this  accident.  Accepting  the  evidence  of  the  defendant's  witnesses — 
and  I  cannot  see  that  there  is  any  evidence  to  contradict  their  testi- 
mony— ^and  applying  the  law  of  the  case  as  stated  to  the  jury  by  the 
court,  there  is  a  serious  question  presented  whether  there  was  any  evi- 
dence to  sustain  a  finding  that  the  chauffeur  was  guilty  of  negligence 
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in  the  operation  of  this  machine  which  was  the  proximate  cause  of  the 
injury.  If  the  jury  should  find  that,  in  consequence  of  the  size  of  the 
machine,  the  condition  of  the  pavement,  and  the  motive  power  used, 
the  machine  could  not  be  controlled  so  as  to  prevent  an  accident  of 
this  kind,  there  was  a  question  for  the  jury  as  to  the  defendant's  negli- 
gence. If  they  should  find  that  it  was  negligence  for  the  defendant  to 
use  such  a  machine  in  the  prosecution  of  its  business  so  tliat  a  person 
lawfully  on  the  sidewalk  is  mowed  down  by  it  in  consequence  of  its 
operation  which  could  not,  by  the  exercise  of  due  diligence,  be  so 
regulated  that  it  could  not  be  kept  from  the  sidewalk,  causing  injury 
to  people  there,  the  defendant  would  be  liable.  Assuming  that  these 
questions  are  presented  in  the  case,  they  are  clearly  questions  for  the 
jury  to  be  determined  by  them,  where  they  can  have  an  opportunity 
of  determining  them  free  from  the  influences  of  continued  charges  of 
bad  faith  and  perjury  not  sustained  by  anything  that  appeared  on  the 
trial.  The  orderly  administration  of  justice  requires  counsel  for  the 
respective  parties  to  honestly  and  in  good  faith  assist  the  court  and 
jury  in  determining  the  questions  at  issue,  and  where  the  position  of 
counsel  in  a  case  on  trial  before  a  jury  is  so  grossly  abused  as  it  was 
in  this  case,  and  where  an  appeal  is  made  by  counsel,  both  during  the 
examination  of  the  witnesses  and  in  an  address  to  the  jury  to  excite 
their  prejudices,  rather  than  to  the  elucidation  of  questions  of  fact 
which  were  at  issue,  without  obtaining  redress,  we  feel  that  the  ends 
of  justice  require  that  the  case  should  be  again  tried,  when  it  can  be 
intelligently  and  clearly  presented  for  a  final  determination. 

It  follows  that  the  judgment  appealed  from  is  reversed,  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  tlie  event.  All  con- 
cur. 


<143  App.  Dlv.  216.) 

SCHNEIDER  v.  CITY  OF  NEW  YORK, 

(Supreme  Court,  AppeUate  Division,  E^rst  Department     March  10»  1911.) 

1.  Mu:^IClPAL    COBPOBATIONB   (8  771*) — SlDEWAl^KS— ObSTBUCTION— SnOW    AND 

ICB— LlABILITT. 

A  municipality  Is  liable  to  persons  who,  without  negligence  on  tbeir 
part,  are  Injured  through  Its  failure  to  remove  obstructiong  from  a  side- 
walk.  Including  snow  and  Ice,  but  need  not  do  what  is  practically  impos- 
sible to  avoid  accidents. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations.  Cent  Dig.  § 
1627:   Dec.  Dig.  f  771.*] 

2.  MuNiciPAi/  Corporations  (|773*)— Sidewalks— Obstbuctions— Snow  and 

IC»— LlABILITT. 

The  city  of  New  York  was  not  n^]ic:ent  in  failing  to  remove  snow  and 
ice  from  the  sidewalk  on  which  a  pedestrian  was  injured,  where  scarcely 
24  hours  had  elhpsed  since  the  obstruct  ion  aceumulnted ;  the  city  being 
entitled  to  wait  a  reasonable  time  for  freezing  weather  to  moderate. 

lEd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig,  S 
1629;    Dec.  Dig.  S  773.*] 

Laughlin,  J.,  dissenting. 
•For  other  caaea  fee  same  topic  &  5  numbbb  in  Dec.  &  Am.  Plf  b.  1997  to  date^  A  Rep'r  iDdexei 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Barbara  Schneider  against  the  City  of  New  York.  From 
a  judgment  for  plaintiff  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHLIN,  SCOTT, 
and  DOWLING,  JJ. 

Harry  Crone,  for  appellant. 
Louis  Kunen,  for  respondent 

Mclaughlin,  J.  About  8  o'clock  in  the  morning  of  the  7th  of 
February,  1908,  the  plaintiff  3ustained  a  personal  injury  by  slipping 
on  the  snow  and  ice  on  the  sidewalk  on  Park  avenue  between  165th 
and  166th  streets,  in  the  city  of  New  York.  She  brought  this  action  to 
recover  the  damages  sustained  on  the  theory  that  the  city  was  re- 
sponsible because  it  had  permitted  the  snow  and  ice  to  accumulate  upon 
the  walk.  The  jurjr  rendered  a  verdict  in  her  favor  for  a  substantial 
sum,  and  from  the  judgment  entered  thereon  and  an  order  denying  a 
motion  for  a  new  trial  the  city  appeals. 

There  is  no  doubt,  as  a  general  proposition,  that  a  municipal  corpora- 
tion is  liable  to  persons  who,  without  negligence  on  their  part,  sustain 
injury  by  reason  of  its  not  removing  obstructions  from  the  sidewalk, 
including  snow  and  ice ;  but  the  liability  in  this  respect  is  qualified,  at 
least  to  the  extent  of  not  requiring  such  corporations  to  do  what  is 
practically  impossible. .  The  defendant  cannot  prevent  snow  falling  or 
ice  forming.  Neither  can  it,  with  its  hundreds  of  miles  of  sidewalk,  in 
this  latitude,  with  the  frequent  and  varying  changes  of  temperature, 
immediately  remove  the  same.  It  has  a  reasonable  time  within  which 
to  do  so. 

The  accident  occurred,  as  indicated,  about  8  o'clock  in  the  morning 
of  the  7th  of  February.  For  several  days  immediately  preceding  snow 
had  fallen  and  the  temperature  had  been  below  the  freezing  point, 
except  a  short  time  on  the  6th,  when  it  rained.  The  plaintiff's  witness, 
Searr,  who  had  charge  of  the  United  States  Weather  Bureau  in  the 
city  of  New  York,  testified — ^and  his  testimony  was  uncontradicted — 
that  it  commenced  to  storm  at  4  minutes  past  3  p.  m.  on  the  5th,  and 
continued  until  2  minutes  after  5  a.  m.  on  the  6th ;  that  the  total  fall  of 
snow  on  the  5th  was  four  inches,  and  on  the  6th  1.7  inches ;  that  it 
also  snowed  on  the  1st  of  February,  when  1.8  inches  fell ;  there  was 
also  a  slight  fall  on  the  2d  and  3d;  that  the  temperature  on  the  1st 
ranged  between  47  and  21  degrees,  on  the  2d  between  26  and  14  de- 
grees, on  the  3d  between  27  and  13  degrees,  on  the  4th  between  19  and 
4  degrees,  on  the  5th  between  31  and  1  degrees,  on  the  6th  between 
38  and  29  degrees,  and  on  the  7th  between  29  and  22  degrees.  The 
same  witness  also  testified  that  there  were  several  snowfalls  between 
the  23d  and  30th  of  January.  A  report  of  the  New  York  Meteorologi- 
cal Observatory  of  the  Department  of  Parks  was  put  in  evidence, 
which  showed  that  the  storm  on  the  5th  and  6th  lasted  12  hours  and 
30  minutes,  and  during  that  time  8  inches  of  snow  fell.  It  also  ap- 
peared that  during  the  rain  on  the  6th  the  temperature  dropped  below 
the  freezing  point,  and  so  continued  until  after  the  plaintiff  was  in- 
jured. 
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It  IS  true  the  plaintiff  stated  that  she  slipped  upon  old  ice,  but  in  this 
she  was  clearly  mistaken,  because  it  is  perfectly  obvious,  inasmuch  as 
the  snow  that  fell  on  the  5th  and  6th  and  the  ice  which  formed  during 
that  time  had  not  been  removed,  it  was  upon  that  that  she  slipped. 
Scarcely  24  hours  had  elapsed  since  that  snow  and  ice  had  accumu- 
lated upon  the  walk.  To  hold  that  the  city  is  responsible  for  not  re- 
moving the  same  during  that  time  would  be,  in  effect,  to  require  it  to 
do  what  is  physically  impossible.  The  temperature  was  below  the 
freezing  point,  and  it  had  a  right  to  wait,  certainly  a  reasonable  time, 
for  it  to  moderate.  Taylor  v.  City  of  Yonkers,  105  N.  Y.  202,  11  N. 
E.  642,  59  Am.  Rep.  492 ;  Crawfofd  v.  City  of  New  York,  68  App. 
Div.  107,  74  N.  Y.  Supp.  261,  affirmed  174  N.  Y.  518.  BG  N.  E.  HOC; 
Foley  V.  City  of  New  York,  95  App.  Div.  374,  88  N.  Y.  Supp.  690 ; 
Brennan  v.  City  of  New  York,  130  App.  Div.  267,  114  N.  Y,  Supp. 
578.  affirmed  197  N.  Y.  544,  91  N.  E.  1110.  Under  these  authorities 
and  many  others  that  might  be  cited  to  the  same  eflFect,  I  am  of  the 
opinion  that  a  verdict  should  have  been  directed  for  the  defendant. 

The  judgment  and  order  appealed  from,  therefore,  are  reversed,  and 
a  new  trial  ordered,  with  costs  to  appellant  to  abide  the  event, 

CLARKE,  SCOTT,  and  DOWUNG,  JJ.,  concur, 

LAUGHLIN,  J.  (dissenting).  I  am  of  opinion  that  the  recovery 
herein,  which  is  based  on  the  neglect  of  the  city  to  remove  snow  and  ice 
which  had  formed  a  dangerous  obstruction  on  the  sidewalk  on  one  of 
the  public  streets,  should  be  sustained.  The  plaintiff  was  aware  of  the 
condition  of  the  walk,  but  she  exercised  care  commensurate  with  that 
knowledge.  The  walk  was  on  the  regular  line  of  travel  from  her  resi- 
dence to  the  place  where  she  was  employed,  and  it  was  the  route  by 
which  she  customarily  passed  back  and  forth.  In  these  circumstances 
she  was  not  obliged  as  a  matter  of  law  to  refrain  from  using  the  side- 
walk. The  city  failed  to  show  that  it  had  enacted  an  ordinance  by 
which  in  the  first  instance  it  devolved  the  duty  of  removing  snow  and 
ice  from  the  sidewalks  on  the  abutting  property  owners,  and  therefore 
the  rule  that  the  city  is  not  chargeable  with  negligence  in  waiting  a 
reasonable  time  for  the 'abutting  property  owners  to  remove  snow  and 
ice  is  not  applicable.  No  duty  rests  on  the  owners  or  occupants  of 
property  abutting  on  public  streets  to  remove  snow  and  ice  from  the 
sidewalks  in  front  of  the  property,  in  the  absence  of  a  statute  or  ordi- 
nance imposing  that  duty.  The  jury  were  warranted  in  finding,  on 
conflicting  evidence,  that  the  sidewalk  in  question  with  respect  to  its 
condition  caused  by  snow  and  ice  had  been  totally  neglected.  There 
were  heavy  falls  of  snow  and  changes  in  the  temj>eratiire  which  would 
cause  it  to  melt  and  freeze.  The  city  was  chargeable  with  notice  that 
in  the'use  of  the  walk  by  pedestrians  in  these  circumstances  irregular 
accumulations  and  formations  of  ice,  or  of  ice  and  snow,  might  take 
place  on  the  sidewalk  which  would  endanger  public  travel  The  evi- 
dence shows  that  such  a  condition  existed  on  this  sidewalk  for  upwards 
of  one  week  or  about  ten  days  prior  to  the  time  of  the  accident.  That 
was  a  sufficient  length  of  time  to  charge  the  city  with  constructive  no- 
tice of  the  actual  condition  of  the  walk;    and  during  that  period,  al 
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different  times,  the  condition  of  the  weather  was  such  that  the  snow 
and  ice  could  readily  have  been  removed  from  the  walk.  There  was 
a  very  heavy  fall  of  snow  two  days  before  the  accident,  and,  if  that 
were  the  sole  cause  of  the  injuries  sustained  by  the  plaintiff,  doubtless 
a  recovery  could  not  be  had ;  but  it  appears  by  her  testimony  and  by 
other  evidence  that  she  slipped,  not  on  the  newly  fallen  snow,  but  on 
old  ice,  and  the  facts  warranted  a  finding  that  the  accident  was  caused 
not  by  the  recently  fallen  snow,  but  by  the  dangerous  formation  and 
accumulation  of  ice  which  had  existed  on  the  walk  for  a  period  of 
from  a  week  to  ten  days.  In  these  circumstances,  therefore,  the  city 
having,  so  far  as  this  record  shows,  wholly  failed  to  perform  any 
duty  which  it  owed  to  the  traveling  public  with  respect  to  keeping  this 
sidewalk  free  and  clear  from  dangerous  obstructions  caused  by  the 
accumulation  or  formation  of  ice,  or  of  ice  and  snow,  or  to  require 
the  performance  of  this  duty  by  others,  was  properly  found  guilty  of 
negligence  by  the  jury. 


In  rte  FREUND'S  ESTATE. 
(Supreme  Court,  Appellate  IMvislon,   First  Department     March  10.   1911.) 

Taxation  (§  895*) — Tbansfeb  Taxes— Assessment—Deduction  of  Debts. 

A  general  tax  assessment  upon  land,  before  the  time  has  elapsed  when 
such  assessment  can  be  changed  and  the  tax  levied  or  extended  upon 
the  roll,  is  not  a  debt  to  be  deducted  from  the  deceased's  owner's  estate 
before  a  transfer  tax  can  be  Imposed. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  {§  1714-1721; 
Dec.  Dig.  {  895.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  Transfer  Tax  upon  the  Estate  of  Max  Freund, 
deceased.  From  an  order  of  the  Surrogate's  Court,  assessing  a  tax, 
Emily  Freund,  executrix,  appeals  adversely  to  the  Comptroller  of 
the  State  of  New  York.    Affirmed. 

Argued  before  CLARKE,  McLAUGHLIN,  SCOTT,  MILLER, 
and  DOWLING,  JJ. 

Carl  S.  Stem,  for  appellant. 

Moses  R.  Ryttenberg,  for  respondent 

Mclaughlin,  J.  On  the  second  Monday  of  January,  1909, 
certain  real  estate  in  the  city  of  New  York  appeared  in  the  annual 
records  of  taxation  against  the  name  of  one  Max  Freund.  On  the 
27th  of  January  of  that  year  Freund  died,  owning  such  real  estate, 
and  the  taxes  thereon,  amounting  to  $3,020.47,  were  thereafter  fixed 
for  the  year  1909  and  were  paid  by  his  executrix.  She  claims  they 
were  a  debt  of  her  testator  and  for  that  reason  should  have  been 
deducted  before  a  transfer  tax  was  imposed.  The  appraiser  to  whom 
the  matter  was  referred  refused  to  make  such  deduction,  and  the  Sur- 
rogate's Court,  by  an  order,  confirmed  his  report  and  fixed  the  tax. 
The  appeal  is  from  the  order  refusing  to  deduct  the  taxes  paid,  so 

*For  other  cues  see  same  topic  A  9  nttiibbb  In  Dec.  ft  Am.  Dlgi.  1907  to  dat«,  4  R«p'r  Indexes 
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that  the  question  presented  is  whether,  under  the  facts  above  stated, 
they  constitute  a  debt  due  from  the  testator  at  the  time  of  his  death ; 
in  other  words,  whether  the  assessment  upon  real  estate,  before  the 
time  has  elapsed  when  such  assessment  can  be  changed  and  the  tax 
levied  or  extended  upon  the  roll,  is  a  debt  to  be  deducted  from  the 
decedent's  estate  before  the  transfer  tax  can  be  imposed 

The  testator  died  only  a  few  days  after  the  real  estate  in  question 
was  assessed  for  the  purpose  of  taxation  and  upwards  of  two  months 
prior  to  the  1st  day  of  April,  during  which  period  such  assessment 
might  have  been  reduced  or  corrected.  Section  892,  Greater  New 
York  Charter  (Laws  1901,  c.  466).    This  section  provides  that: 

'There  shall  be  kept  In  the  several  offices  established  by  the  Department 
of  Tsjies  and  Assessments  books  to  be  called  'the  annual  record  of  the  as- 
sessed valuation  of  real  and  personal  estate'  *  *  *  in  which  shall  be  en- 
tered in  detail  the  assessed  valuation  of  such  property  within  the  limits  of 
the  several  boroughs  of  the  city.  •  •  *  The  said  books  shall  be  open  for 
pabllc  inspection,  examination  and  correction  from  the  second  Monday  in 
January  until  the  first  day  of  April  in  each  year,  but  on  said  last  mentioned 
day  the  same  shall  be  closed  to  enable  the  board  of  taxes  and  assessments 
to  prepare  assessment  rolls  *  *  *  for  delivery  to  the  board  of  alder- 
men," 

Section  896  of  the  charter  provides  that : 

"The  board  of  taxes  and  assessments  may  increase,  at  any  time  before  the 
first  of  April  in  each  year,  or  may  diminish  at  any  time  before  the  closing  of 
the  books  of  'annual  record'  on  the  first  day  of  April  in  each  year,  the  as- 
sessed valuation  of  any  real  or  personal  estate  of  any  individual.    *    •    *  " 

By  section  897  of  the  charter: 

"The  board  of  taxes  and  assessments  is  hereby  invested  with  power  to  re- 
mit or  reduce  where  in  the  opinion  of  the  corporation  counsel  lawful  cause 
therefor  is  shown.  It  may  remit  or  reduce  if  found  excessive  or  erroneous, 
a  tax  imposed  upon  real  or  personal  property.    •    •    ♦  *» 

Section  907  provides  that  the  rolls  must,  on  the  first  Monday  of 
July  of  each  year,  be  delivered  by  the  board  of  taxes  and  assessments 
to  die  board  of  aldermen,  and  section  911  requires  the  board  of  alder- 
men to  deliver  the  assessments  rolls  to  the  receiver  of  taxes  on  or 
before  the  15th  day  of  September,  and  section  914  provides  that: 

"The  receiver  of  taxes  shall  inmiediately  after  he  shall  receive  the  assess- 
ment rolls,  give  public  notice  *  •  •  that  said  assessment  rolls  have  been 
delivered  to  him  and  that  all  taxes  shall  be  due  and  payable  at  his  office 
•  •  ♦  on  the  first  Monday  in  October.  ♦  ♦  ♦  All  taxes  shall  be  and 
become  liens  on  the  real  estate  affected  thereby  on  the  day  when  they  be- 
come due  and  payable,  as  above  provided,  and  shall  remain  such  liens  until 
paid." 

At  the  time  of  the  testator's  death  there  was  no  existing  debt  be- 
cause the  taxes  had  not  then  been  ascertained.  All  that  had  been 
done  up  to  that  time  was  the  fixing  of  valuation,  which,  unless  cor- 
rected in  the  manner  pointed  out  in  the  statute,  constituted  the  basis 
upon  which  the  tax  was  thereafter  to  be  assessed.  It  was  not  until 
after  the  1st  day  of  April  following  the  testator's  death  that  the  books 
for  correction  of  taxes  were  closed.  Up  to  that  time  the  assessment 
might  be  changed,  and  it  was  only  upon  the  amount  of  the  assessment 
as  existing  at  the  time  of  the  closing  of  the  books  that  the  tax  was 
128N.Y.S.— 4 
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to  be  levied.  The  assessment  of  valuations  for  purposes  of  taxation 
and  the  assessment  of  taxes  constitute  two  different  things.  The  first 
does  not  create  an  indebtedness,  while  the  latter  does.  This  was 
pointed  out  in  Dowdney  v.  Mayor,  64  N.  Y.  186,  where  it  was  held 
that  "no  tax  *  *  *  can  exist  until  the  amount  thereof  is  ascer- 
tained or  determined,"  and  in  Lathers  v.  Keogh,  109  N.  Y.  583,  17 
N.  E.  131,  where  the  court  said  that,  after  the  commissioners  of  taxes 
and  assessments  have  delivered  to  tihe  board  of  aldermen  the  assess- 
ment rolls,  such  board  "must  set  down  against  each  item  of  property 
the  sum  in  dollars  and  cents  which  is  to  be  paid  as  a  tax  thereon. 
When  these  and  other  duties  not  necessary  to  be  particularized  here 
have  been  performed,  the  assessment  rolls  are  only  then  completed 
and  prepared  for  confirmation  and  ready  to  be  transmitted  to  the 
receiver  of  taxes.  Until  these  requirements  of  the  law  have  been 
fulfilled,  the  tax  is  not  due  or  payable,  and  no  lien  attaches  to  the 
property,  nor  can  any  legal  charge  for  any  tax  be  said  to  rest  upon 
it."  In  Buckout  v.  City  of  New  York,  176  N.  Y.  363,  68  N.  E.  659, 
the  court  said: 

'Taxation  cannot  create  a  debt  nntil  there  la  a  tax  fixed  In  amount  and 
perfected  In  all  respects.  It  is  not  enough  to  lay  the  foundation,  but  the 
structure  must  be  built.  There  cannot  be  a  complete  tax  upon  real  estate 
until  it  is  so  perfected  as  to  become  a  lien,  because  until  then  the  amount 
cannot  be  known." 

See,  also,  Burr  v.  Palmer,  53  App.  Div.  358,  65  N.  Y.  Supp.  1056. 

There  was,  therefore,  as  it  seems  to  me,  on  the  day  the  testator 
died,  no  debt  for  taxes  then  existing  which  could  be  claimed  as  a 
deduction  in  the  proceedings  here  under  consideration.  The  assess- 
ment or  valuation  of  the  real  estate  as  then  determined  might  there- 
after have  been  changed.  The  assessment  rolls  had  not  been  deliv- 
ered to  the  board  of  aldermen,  and  no  amount  of  tax  had  then  been 
determined.  The  taxes  which  were  paid  had  not  then  been  assessed, 
and  all  that  had  been  done  was  laying  the  foundation  for  such  tax. 

In  reaching  this  conclusion  I  have  not  overlooked  the  authorities 
cited  by  the  appellant;  but  they  do  not  seem  to  me  to  be  in  point, 
or  are  clearly  distinguishable  from  the  case  here  presented. 

For  the  foregoing  reasons,  as  well  as  those  stated  in  Matter  of 
Maresi,  74  App.  Div.  76,  77  N.  Y.  Supp.  76,  where  a  similar  conclu- 
sion was  reached  by  the  Appellate  Division  of  the  Second  Department, 
I  am  of  opinion  that  the  order  appealed  from  is  right  and  should  be 
affirmed,  with  $10  costs  and  disbursements.    All  concur. 


HAWES  V.  HAWES. 
(Supreme  Court,  Appellate  Term.    March  13,  1011.) 

Pleading  (§  350*) — Motions— Judgment  on  Pleadings. 

In  deciding  a  motion  for  Judgment  on  the  pleadings,  where  defendant 
has  pleaded  res  Judicata,  the  court  cannot  go  outside  of  the  pleadings  1& 
order  to  hold  such  defense  insufficient 

[Ed.  Note. — ^For  other  cases,  see  Pleading,  Dec.  Dig.  {  850.*] 

•For  oUier  cases  see  same  topic  ft  S  ntmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Elmer  Hawes  against  Isabella  Hawes.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed  and  remanded. 

See,  also,  126  N.  Y.  Supp.  90. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Robert  Lyon,  for  appellant 

Pheil  &  Bird,  for  respondent 

SEABURY,  J.  This  is  an  appeal  from  a  Judgment  which  was 
granted  upon  the  pleadings.  An  examination  of  the  answer  shows 
tiiat  the  defendant  pleaded  yes  ad  judicata  as  a  defense.  The  defense 
as  pleaded  raised  an  issue  which  the  court  could  determine  only  upon 
a  trial.  The  respondent,  to  sustain  the  judgment,  goes  outside  of  the 
pleadings  and  urges  considerations  which  tend  to  show  that  the  judg- 
ment pleaded  is  not  a  bar  to  this  action.  These  considerations  do 
not  appear  from  an  examination  of  the  pleadings,  and  therefore  could 
not  properly  be  taken  into  account  in  deciding  tihe  motion  for  judg- 
ment upon  the  pleadings. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant to  abide  the  event.    All  concur. 


(70  Mlsa  Rep.  126.) 

ALDRICH  v.  NEWBURGH  NEWS  PRINTING  &  PUBLISHING  CO, 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1910.) 

CouBTS  (i  99*) — Deniai.  or  Motion  fob  Judgment  on  Pleading— Law  of  tss 
Case. 

Where,  upon  motion  by  plaintiff  for  Judgment  upon  the  pleadings,  the 
justice  denied  the  motion  on  the  ground  that  the  complaint  was  Insuffi- 
cient, but  did  not  dismiss  It,  such  order  binds  the  court  upon  the  hearing 
before  another  justice  of  a  demurrer  to  the  same  complaint  on  the  ground 
that  It  does  not  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases^  see  Courts,  Cent  Dig.  {  S40;  Dea  Dig. 
I  99.*J 

Action  by  IcilHa  Aldrich  against  the  Newburgh  News  Printing 
&  Publishing  Company.  On  demurrer  to  the  complaint.  Demurrer 
sustained. 

L.  H.  Newkirk,  for  plaintiff. 
C.  L.  Waring,  for  defendant 

GREENBAUM,  J.  This  is  a  demurrer  to  the  complaint  in  an 
action  for  libel,  upon  the  ground  that  it  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action.  It  appears,  from  a  certified  copy  of 
an  order  presented,  without  objection,  upon  the  hearing  of  the  de- 
murrer, that  subsequently  to  the  service  of  the  demurrer  the  plaintiff 
moved  at  Special  Term,  Part  1,  for  judgment  upon  the  pleadings  now 
before  the  court.  The  learned  justice  presiding  at  Special  Term 
simply  denied  this  motion  upon  the  ground,  recited  in  the  order,  that 

•For  otti«r  cams  see  same  topic  it  9  numbbb  In  Dec.  ft  Am.  Dlgg.  1907  to  date,  ft  Rep'r  Indexe» 
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the  complaint  was  legally  insufficient,  and,  following  the  practice  out- 
lined in  Ventriniglia  v.  Eichner,  138  App.  Div.  274,  122  N.  Y.  Supp. 
966,  refrained  from  dismissing  the  complaint.  The  consideration  of 
the  motion  necessarily  involved  a  determination  as  to  the  sufficiency, 
of  the  complaint.  The  court,  therefore,  is  now  required  to  pass  upon 
the  practice  question  that  has  already  been  adjudicated  baetween  the 
parties  in  another  part  of  this  court. 

Orderly  practice  would  seem  to  require  that  an  order  or  judgment, 
made  in  the  same  action,  shall  be  binding  upon  the  parties  until  set 
aside  or  reversed.  I  am  somewhat  embarrassed  in  my  procedure  in 
this  case  by  reason  of  the  opinion  in  Ventriniglia  v.  Eichner,  supra.  In 
that  case  the  court  below,  upon  a  motion  made  under  section  547  of 
the  Code  for  judgment  upon  the  pleadings,  consisting  of  a  complaint 
and  a  demurrer  thereto  for  insufficiency,  not  only  denied  the  motion, 
but  sustained  the  demurrer  and  dismissed  the  complaint,  because  it 
failed  to  state  a  cause  of  action.  The  Appellate  Division  reversed  the 
order  of  the  lower  court,  and  denied  the  motion  for  judgment.  In 
the  opinion  of  the  Appellate  Division  it  is  stated  that,  even  though 
the  complaint  be  bad,  it  was  improper  upon  such  a  motion  to  dismiss 
it;  the  court  being  restricted  to  a  mere  denial  thereto.  The  opinion 
further  states : 

''Besides,  It  would  seem,  iinder  Sanders  v.  Parshall,  67  Hun,  105  [22  N. 
Y.  Supp.  20],  affirmed  142  N.  Y.  679  [37  N.  B.  826],  that  the  complaint  does 
state  a  cause  of  action ;  but  that  question  must  be  determined  on  a  trial  of 
the  issues  raised  by  the  demurrer,  and  for  that  reason  we  do  not  at  this 
time  pass  upon  it" 

The  question  upon  a  motion  for  a  judgment  upon  pleadings,  con- 
sisting of  a  complaint  and  a  demurrer  thereto  for  insufficiency,  must 
necessarily  involve  the  question  as  to  whether  the  demurrer  is  well 
pleaded,  and,  therefore,  whether  the  complaint  stated  a  cause  of  ac- 
tion. It  is  difficult  to  understand  why  the  court  should  not  have 
deemed  it  necessary  to  pass  upon  the  sufficiency  of  the  complaint,  and, 
without  passing  upon  it,  should  have  denied  the  motion.  That  portion 
of  the  opinion  whicih  referred  to  the  impropriety  of  dismissing  a  bad 
complaint  upon  a  motion  for  judgment  upon  the  pleading  is,  of  course, 
obiter  dictum.  It  seems  to  me  that  a  motion  for  judgment  on  the 
pleadings  is  analogous  to  a  demurrer,  and  the  practice  therein  should 
be  assimilated  to  that  recognized  upon  the  hearing  of  a  demurrer.  If, 
upon  a  motion  for  judgment  upon  the  pleadings  under  section  547, 
the  court  is  limited  to  a  naked  denial  of  the  motion,  unlike  the  well- 
established  practice  on  the  trial  of  a  demurrer,  at  a  Special  Term  of 
the  court  or  as  a  contested  motion,  pursuant  to  section  97G  of  the 
Code,  where  the  court  may  search  the  record  for  the  first  fault  in 
pleading  and  condemn  it  as  defective  in  substance  (People  v.  Booth, 
32  N.  Y.  397 ;  Heath  Dry  Gas  Co.  v.  Hurd,  124  App.  Div.  68,  108 
N.  Y.  Supp.  410),  then,  upon  a  denial  of  said  motion,  the  parties  may 
resort  to  a  trial  of  the  demurrer,  as  has  been  done  here,  and  procure 
a  second  determination  upon  the  question  of  the  sufficiency  of  the 
complaint.  It  seems  to  me,  in  the  condition  in  which  this  case  comes 
to  me,  the  proper  practice  would  be  to  treat  the  complaint  as  insuffi- 
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cient  in  law,  regardless  of  my  own  individual  views  with  respect 
thereto. 

I  reach  this  conclusion,  not  only  because  I  deem  it  an  undesirable 
practice  under  the  circumstances  here  appearing  for  one  justice  to 
review  the  conclusions  of  an  associate  justice  of  this  court,  but  be- 
cause the  recognition  of  such  a  practice  must  result  in  defeating  the 
salutary  purposes  of  the  recent  Code  amendments  looking  to  a  speedy 
and  simple  procedure  for  passing  upon  the  sufficiency  of  pleadings.  I 
am  also  of  opinion  that  the  determination  of  the  court  upon  the  mo- 
tion is  binding  upon  me,  whether  under  the  rule  of  res  adjudicata 
(Dwight  V.  St.  John,  25  N.  Y.  203 ;  Hirshbach  v.  Ketchum,  79  ApJ)* 
Div.  561,  563,  80  N.  Y.  Supp.  143),  or  under  the  doctrine  of  stare 
decisis.  I  think  it  proper  to  reiterate  what  was  mentioned  in  People, 
etc.,  V.  Bleecker  St.  &  Fulton  Ferry  R.  R.  Co.,  67  Misc.  Rep,  582,  124 
N.  Y.  Supp.  786,  that  a  clearly  expressed  amendment,  bringing  into 
one  section  the  evidently  confusing  provisions  of  the  Code  relating 
to  the  matter  of  testing  the  sufBdency  of  pleadings,  would  be  wel- 
come. 

The  demurrer  must  be  sustained,  with  costs,  but  with  leave  to  amend 
tlie  complaint  upon  the  payment  of  costs. 

Demurrer  sustained. 


GASPARD  et  al.  v.  FOURTEENTH  STREET  STORE. 
(Supreme   Court,  Appellate  Division,   First   Departmeot     Marcti   10,    1911.) 

1.  Pbincipal  and  Agent  (§  177*) — Nottck  to  Aoent. 

\Nrhere  an  order  for  goods  was  given  the  seller's  agent  by  the  buyer's 
agent,  the  seller  Is  chargeable  with  the  information  possessed  by  Jta 
agent  as  to  the  limitation  In  the  authority  of  the  buyer's  iigent  to  give 
such  an  order  without  having  It  conflrmed  by  his  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  || 
670-679;    Dec.  Dig.  S  177.*] 

2.  Appeal  and  Ebrob  (§  104S*) — Habicless  FIrrob— EIxclusion  of  Evidencb 

—Cboss-EIxamination. 

In  an  action  by  a  seller  for  breach  of  a  contract  of  sale  negotiated  by 
the  seller's  agent  with  the  buyer's  agent.  If  the  testimony  of  the  seller's 
agent  did  not  show  that  In  making  the  sale  he  had  In  mind  fnfarnmtlon 
possessed  by  him  as  to  the  limitation  of  the  authority  of  the  buyer's 
agent  to  contract.  It  was  prejudicial  prror  to  £iustain  an  objection  on 
cross-examination  to  a  question  to  the  seller's  accent  aa  to  whether  he  had 
such  information  In  mind  at  the  time  of  the  siile. 

lEd.  Note. — For  other  cases,  see  Appeal  nnd  Error,  Dec,  Dig,  |  1048.*! 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Philip  H.  Gaspard  and  Harry  H,  Levy  ag:ainst  the  Pour- 
teenth  Street  Store.  Judgment  for  plaintiffs,  and  defendant  appeals. 
Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
LAUGHLIN,  and  MILLER,  JJ. 

Benjamin  G.  Paskus  (Norman  P,  S.  Schloss,  on  the  brief),  for 
appellant. 

Otto  G.  Sommerich  (Charles  Trosk,  on  the  brief),  for  respondents. 

*For  other  cases  tee  same  topic  ft  9  nuicbbb  in  Dee.  ft  Am.  D\eb.  1907  to  date,  ft  He[»'r  Indexet 
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LAUGHLIN,  J.  This  is  an  action  on  contract  to  recover  the  pur- 
chase price  of  a  quantity  of  goods  consisting  of  men's  and  boys' 
worsted  suits  which  it  fe  alleged  the  defendant  after  purchasing  re- 
fused to  accept  or  to  pay  for  according  to  its  agreement.  The  plain- 
tiffs allege  that  the  goods  were  purchased  by  the  defendant  on  the 
14th  day  of  Novembef,  1907,  to  be  delivered  during  the  month  of 
March,  1908;  and  that  defendant  accepted  delivery  of  part  of  the 
goods  of  the  value  of  $888,  but  refused  to  accept  the  balance.  The 
negotiations,  which  the  plaintiffs  claim  resulted  in  the  contract  on 
which  the  action  is  based,  were  had  on  the  part  of  the  defendant  by 
one  Wolf,  who  was  the  buyer  in  its  clothing  department,  and  on  be- 
half of  the  plaintiffs  by  one  Rosenthal,  who  was  a  salesman  in  their 
employ.  It  appears  that  the  plaintiff  Levy  took  part  in  the  negotia- 
tions to  some  extent,  but  the  case  was  tried  and  submitted  to  the  jury 
upon  the  theory  that  the  contract  was  made  in  behalf  of  the  plaintiffs 
by  Rosenthal;  and  the  argument  of  the  learned  counsel  for  the  re- 
spondents in  support  of  the  recovery  is  based  upon  the  theory  that 
the  order  for  the  goods  was  taken  by  Rosenthal.  The  plaintiffs  al- 
leged that  the  contract  was  for  the  sale  of  a  bill  of  goods  amounting 
to  $8,199.60 ;  but  the  contract  price  of  the  goods  which,  on  the  plain- 
tiffs' theory  of  the  case,  the  defendant  agreed  to  purchase,  was  only 
$4,619.60,  and  the  case  was  tried  as  if  that  were  the  value  of  the 
goods  stated  in  the  complaint.  The  plaintiff  delivered  a  bill  of  goods 
of  this  description  amounting  to  $888  to  the  defendant  on  or  about 
the  26th  day  of  March,  1908,  and  it  accepted  and  paid  for  the  same. 
The  plaintiffs  claim  that  this  was  part  of  the  order  for  goods  of  the 
aggregate  agreed  value  of  $4,619.50  placed  with  them  by  Wolf  on 
the  14th  of  November  preceding;  but  the  defendant  claims  that  it 
was  a  separate  purchase  made  by  Wolf  for  it  the  day  before  or  the 
day  the  goods  were  delivered  and  confirmed  by  it  the  day  the  selec- 
tions were  made  by  Wolf.  The  balance  of  the  goods  which  plaintiffs 
claim  the  defendant  agreed  to  purchase  were  subsequently  tendered, 
and,  owing  to  negotiations  with  respect  to  the  delivery  thereof  or  to 
the  liability  of  the  defendant  to  take  the  goods,  the  plaintiffs  held 
them  until  such  negotiations  were  broken  off  in  the  month  of  June 
thereafter,  when  the  defendant  finally  declined  to  accept  them.  At 
that  time  the  market  value  of  the  goods  undelivered  was  only  $2,615 ; 
but  the  contract  price  thereof  as  claimed  by  plaintiffs  was  $3,731.50. 

The  court  instructed  the  jury  that,  if  the  plaintiffs  were  entitled  to 
recover,  the  measure  of  their  damages  would  be  the  difference  be- 
tween the  market  value  of  this  balance  of  goods  which  the  defendant 
refused  to  accept  and  the  contract  price  thereof,  which  would  be 
$1,116.50.  The  verdict  was  for  that  amount.  There  was  a  sharp 
conflict  in  the  evidence  with  respect  to  whether  or  not  the  defendant's 
representative,  Wolf,  assumed  to  place  a  definite  unconditional  order 
with  the  plaintiffs  in  November,  1907,  as  claimed.  The  plaintiff  Levy 
testified  that  an  unconditional  order  was  at  that  time  given  for  the 
amount  of  goods  to  be  delivered  in  March  thereafter,  and  his  testi- 
mony is  to  some  extent,  although  not  fully,  corroborated  by  the  sales- 
man Rosenthal;   but  Wolf  testified  that  no  order  was  placed  at  that 
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time,  and,  in  substance,  that  the  negotiations  were  limited  to  a  dis- 
cussion of  the  kind,  style,  quality,  and  quantity  of  goods  in  the  lines 
carried  or  manufactured  by  plaintiffs  that  the  defendant  would  likely 
require  for  the  spring  trade.  On  the  28th  day  of  September  1907, 
Wolf  had  given  the  plaintiffs  an  "open  order"  in  writing  for  a  num- 
ber of  suits  at  specified  prices  with  a  proviso  that  the  "styles  and 
sizes"  were  to  be  given  later;  but,  as  we  understand  the  evidence, 
it  was  not  shown  3iat  there  was  any  connection  between  that  order 
and  the  order  claimed  to  have  been  given  on  the  14th  day  of  Novem- 
ber thereafter.  It  was  not  clearly  shown  that  there  was  ever  any  deliv- 
ery of  goods  by  plaintiffs  to  defendant  other  than  the  single  delivery 
in  March,  1908. 

It  appears  that  the  authority  of  Wolf  to  purchase  clothing  for  the 
defendant  was  limited  to  negotiating  contracts  subject  to  confirmation 
by  the  defendant's  manager,  Goldman,  or  an  officer  of  defendant. 
The  plaintiffs  had  no  actual  knowledge  of  the  limitation  of  Wolf's 
authority,  but  their  salesman  Rosenthal  had  notice  and  knowledge  of 
such  limitation.  He  acquired  this  knowledge  in  business  transactions 
with  the  defendant  during  a  number  of  years  immediately  before 
he  entered  the  employ  of  the  plaintiffs  and  while  he  was  representing 
another  employer.  He  had  been  in  the  employ  of  plaintiffs  about 
six  months  on  the  14th  of  November,  1907.  It  further  appears  by  the 
testimony  of  Wolf  that  this  limitation  of  his  authority  was  alluded 
to  by  him  in  his  conversation  with  Rosenthal  on  November  14,  1907, 
which  the  plaintiffs  claim  resulted  in  placing  the  order,  and  that  he 
distinctly  informed  Rosenthal  that  the  selections  made  by  him  could 
not  be  considered  an  order  for  the  purchase  of  the  goods  until  con- 
firmed by  the  defendant.  This  is  not  controverted  by  Rosenthal.  It 
does  not  appear  whether  the  suits  were  manufactured  at  the  time  of 
the  negotiations  in  November  or  were  to  be  manufactured  thereafter ; 
but  it  is  cletrly  to  be  inferred  they  were  of  lines  carried  or  manufac- 
tured by  plaintiffs.  Evidently  with  a  view  to  bringing  the  case  clearly 
within  the  rule  that  a  principal  is  chargeable  with  notice  to  or  knowl- 
edge acquired  by  his  agent  outside  of  his  employment  and  while  act- 
ing for  another  principal,  provided  the  agent  has  such  notice  or  knowl- 
edge in  mind  at  the  time  of  transacting  the  particular  business  for 
his  new  employer  (Constant  v.  University  of  Rochester,  111  N.  Y. 
604,  19  N.  E.  631,  2  L.  R.  A.  734,  7  Am.  St.  Rep.  769,  and  kindred 
authorities),  counsel  for  the  defendant  asked  Rosenthal,  who  was 
called  as  a  witness  for  plaintiffs,  whether  in  his  dealings  with  Mr. 
Wolf  in  connection  with  the  business  of  plaintiffs  he  had  in  mind 
that  any.  selection  of  goods  by  Wolf  would  not  be  received  by  defend- 
ant unless  the  selection  were  confirmed  by  it.  On  objection  by  counsel 
for  plaintiffs  this  evidence  was  excluded,  and  an  exception  was  duly 
taken. 

We  are  of  opinion  that  the  fair  construction  of  the  testimony  of 
Rosenthal  is  that  he  did  have  this  limitation  of  Wolf's  authority  in 
mind  at  the  time  he  was  negotiating  this. order  with  him,  and  there 
were  admissions  in  the  testimony  of  the  plaintiff  Levy  tending  to  show 
that  he  in  some  manner  acquired  knowledge  that  it  was  necessary 
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to  receive  from  the  defendant  a  confirmation  of  orders  for  goods 
placed  by  Wolf  before  shipping  the  gcx)ds.  It  is  claimed  on  the  part 
of  the  plaintiffs  that  Levy  acquired  this  knowledge  after  the  contract 
was  made,  and  by  a  confirmation  order  for  the  goods  delivered  in 
March,  which  they  received  the  day  after  Wolf  selected  and  directed 
the  shipment  of  those  goods.  That  confirmation  order  contained  a 
printed  notice  as  follows: 

"This  order  Is  not  valid  unless  confirmed  by  an  officer  of  the  corporation." 

And  it  contained  such  a  confirmation  in  writing.  The  plaintiffs, 
however,  were  chargeable  with  the  information  possessed  by  their 
salesman  Rosenthal,  and  which  he  had  in  mind  at  the  time  of  nego- 
tiating the  contract,  concerning  the  authority  of  Wolf;  and  if  the 
testimony  of  Rosenthal,  to  which  reference  has  been  made,  does  not 
show  that  he  had  this  information  with  respect  to  the  limitation  of 
Wolf's  authority  in  mind  at  the  time  the  contract  was  negotiated,  it 
was  prejudicial  error  to  exclude  the  evidence  offered  to  show  that 
he  did  have  that  knowledge  in  mind  then.  The  learned  court  in  sub- 
mitting the  case  to  the  jury  left  it  for  the  jury  to  determine  as  a 
question  of  fact  whether  Rosenthal  knew  that  Wolf  was  not  author- 
ized to  give  the  order  which  the  plaintiffs  claimed  he  gave,  and  in- 
structed the  jury  that  if  Rosenthal  had  such  knowledge  then  plain- 
tiffs could  not  recover.  Under  the  instructions  given  to  the  jur)% 
there  could  be  no  recovery  by  the  plaintiffs  if  Rosenthal  knew  that 
Wolf  was  not  authorized  to  give  an  unconditional  order  which  re- 
quired no  confirmation  by  the  defendant  or  any  one  else  in  its  behalf. 

We  are  of  opinion  that  if  there  be  any  evidence  in  the  record 
to  sustain  the  determination  of  the  jury  that  Rosenthal  was  without 
such  knowledge,  which  is  extremely  doubtful,  the  determination  in 
that  regard  is,  at  least,  against  the  weight  of  the  evidence. 

It  follows,  therefore,  that  the  judgment  and  order  skould  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.    All  concur. 


KACZMAREE<  v.  CROSSTOWN  ST.  RY.  CO.  OF  BUFFALO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.     March  8,  1911.) 

Appeal  from  Trial  Term. 

Action  by  Michael  Kaczmarek  against  the  Crosstown  Street  Rail- 
way Company  of  Buffalo.  From  a  judgment  for  plaintiff,  and  an  or- 
der denying  a  motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRIN'G,  WILUAMS, 
KRUSE,  and  ROBSON,  JJ. 

Roscoe  R.  Mitchell,  for  appellant. 
H.  H.     Bacon,   for  respondent. 

PER  CURIAM.    Judgment  and  order  affirmed,  with  costs. 

SPRING,  J.,  not  sitting. 
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KRUSE,  J.  (dissenting).  I  think  the  plaintiff  upon  his  own  tes- 
timony was  guilty  of  contributory  negligence  in  colliding  with  the 
defendant's  street  car,  for  which  he  seeks  to  recover  damages. 

Elk  street  and  Maurice  street  intersect.  Elk  street  runs  east  and 
west;  Maurice  street,  north  and  south.  The  car  tracks  are  on  Elk 
street.  The  plaintiff  drove  his  automobile  north  on  the  east  side  of 
Maurice  street,  approaching  Elk  street.  He  intended  to  turn  at  the 
comer,  and  go  east  on  Elk ;  but  there  was  a  wagon,  with  a  hay  rack 
on  it,  standing  at  the  corner,  so  he  turned  to  the  left,  northerly,  to 
go  around  the  wagon  and  proceed  east  on  Elk.  Maurice  street,  on  the 
north  side  of  Elk,  intersects  Elk  a  little  farther  west  than  on  the 
south  side,  so  that  the  west  side  of  Maurice,  south  of  Elk,  extended 
north,  would  be  about  the  center  of  Maurice  on  the  north  side.  The 
car  was  on  the  west-bound  track  coming  from  the  east,  on  the  north 
side  of  Elk  street. 

A  motorman,  observing  the  plaintiff's  course,  swerving  northerly, 
might  naturally  suppose  that  he  was  intending  to  cross  Elk  street, 
and  go  north  on  Maurice  street.  After  the  plaintiff  had  gotten  across 
the  southerly  or  east-bound  track  on  Elk  street,  he  turned  easterly  onto 
the  west-bound  track,  so  that,  when  the  collision  occurred,  the  head  of 
his  machine  was  facing  east,  toward  the  car. 

The  plaintiff  says  that  he  stopped  his  machine  just  before  turning 
into  Elk  street;  that  he  looked  both  ways;  that  he  saw  the  wagon 
with  the  hay  rack,  the  binder  extending  six  to  eight  feet  from  the 
wagon,  westerly ;  that  he  proceeded  on  his  way,  and  did  not  see  the 
car  until  he  was  struck.  And  yet  the  car  must  have  been  in  plain 
sight  all  of  the  time,  from  the  time  he  stopped  and  looked  until  he 
was  struck.  Not  only  does  he  say  he  looked  when  he  stopped  the 
machine,  but  that  he  kept  looking.    Here  is  what  he  says: 

*'I  didn't  see  the  car  until  the  hit  came.  I  looked  to  the  right  as  I  came 
down  the  incline  out  of  Maurice  onto  Elk.  After  I  started  up,  I  kept  looking 
both  ways,  and  went  onto  the  track,  and  got  hit  I  didn't  see  the  car  until 
I  was  hit  As  I  came  up  there  first,  I  stopped  and  looked,  and  then  I  started 
my  car,  and  kept  right  on  looking,  and  then  the  first  thing  I  knew  I  was 
hit  by  a  car  I  had  never  seen  until  it  hit  me.*' 

His  story  is  incredible.  Either  he  did  not  look  intelligently,  as  ne 
was  required  to  do,  or  else  he  must  have  seen  the  car.  It  was  broad 
daylight,  and  nothing  obstructed  his  view.  While  I  do  not  say  that 
the  jury  may  not  have  been  justified  in  finding  the  motorman  negli- 
gent, I  think  the  evidence  clearly  shows  that  the  plaintiff  himself 
was  not  free  from  contributory  negligence. 

^  The  plaintiff's  daughter,  who  was  with  him  in  the  automobile,  tes- 
tified that  she  did  not  see  the  car  until  the  collision  occurred;  but 
in  that  connection  it  should  be  stated  that  she  was  watching  the 
gasoline  tank  on  the  side  of  the  machine.  She  states  that  she  was  on 
file  left-hand  side  of  the  automobile,  with  the  gasoline  can  on  the 
step  at  the  side,  so  that  she  could  hold  it,  and  that  she  was  looking 
at  the  gasoline  tank  all  the  way  up,  and  so  could  not  see  the  car,  and 
did  not  see  the  wagon  before  the  accident. 

I  think  the  verdict  should  not  be  permitted  to  stand,  and  vote  for 
rcvcrsaL 
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KEUjY  et  aL  V.  WEBSTER. 
(Supreme  Conrt,  Appellate  Division,  Fourth  Department     March  8,  1911.) 

1.  Set-Off  and  Countebclaih  (J  29*) — Subject-Mattkbt-Tobts. 

One  tort  cannot  be  pleaded  as  a  counterclaim  to  an  action  for  another, 
when  there  Is  no  necessary  or  legal  connection  between  them. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and  Counterclaim,  Cent  Dig. 
§§  49-61 ;   Dec.  Dig.  {  29.*] 

2.  Set-Off  and  Counterclaim  (§  3*)— Statutobt  Pbovi8ion&— Construction. 

The  practice  prescribed  by  the  Code  is  Intended  to  secure  adjustment 
in  a  single  action  of  all  controTcrsles  between  parties  concerning  the 
same  subject-matter,  and  a  liberal  construction  of  its  provisions  in  rela- 
tion to  counterclaims,  which  may  be  interposed,  may  be  indulged. 

[Ed.  Note. — For  other  cases,  see  SetrOff  and  Counterclaim,  Cent  Dig. 
i  2;   Dec.  Dig.  §  3.*] 

3.  Set-Off  and  Counterclaim  (J  29*) — Subject-Matteb— Claim  Connected 

WITH  Subject  of  Action. 

In  an  action  to  prevent  Interference  with  plaintiff's  use  of  a  wharf,  a 
counterclaim  for  trespass  on  the  same  wharf,  to  which  defendant  claimed 
title,  is  connected  with  the  subject  of  the  action,  viz.,  the  ownership  of 
the  wharf,  and  is  a  proper  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and  Counterclaim,  Cent  Dig. 
fi§  49-51 ;   Dec.  Dig.  §  29.*] 

Appeal  from  Special  Term,  Jefferson  County. 

Action  by  Horace  Kelly  and  others  against  Walter  L.  S.  Webster. 
From  an  interlocutory  judgment  overruling  plaintiffs'  demurrer  to 
the  counterclaim  set  up  in  defendant's  answer,  plaintiffs  appeal.  Af- 
firmed, with  leave  to  plead  over. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE  and  ROBSON,  JJ. 

L.  H.  Ford,  for  appellants. 
Albert  A.  Hovell,  for  respondent 

ROBSON,  J.  Plaintiffs  and  defendant  are,  respectively,  the  own- 
ers of  adjoining  parcels  of  real  estate,  which  both  border  on  the  St 
Lawrence  river.  Plaintiffs  allege  that  they  are  the  owners  of  a  wharf 
built  by  their  predecessors  in  title  upon  the  water  front  of  their  prem- 
ises, which  for  more  than  20  years  they  and  their  predecessors  in  title 
have  occupied,  used,  and  maintained  openly  and  adversely  to  defend- 
ant and  his  grantors  under  a  claim  of  right  so  to  do,  and  that  it  has 
so  been  constructed,  maintained,  and  used  with  the  consent  of  de- 
fendant and  his  predecessors  in  title,  that  defendant  in  May,  1910, 
built,  and  has  since  maintained,  a  barb-wire  fence  across  the  wharf 
at  a  point  near  where  the  same  adjoins  plaintiffs'  uplands,  which 
shuts  off  plaintiffs'  access  to  the  wharf  and  wrongfully  interferes 
with  plaintiffs'  use  of  the  same  and  a  large  portion  of  their  water 
front  to  plaintiffs'  damage  specially  alleged.  The  relief  demanded  is 
that  defendant  be  enjoined  and  restrained  from  preventing,  or  hinder- 
ingj  plaintiffs'  right  of  access  to  said  wharf  and  embankment,  and 
their  right  of  access  to  the  water  front,  and  enjoining  and  restrain- 

•For  oUier  cases  see  same  topic  ft  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  iDdexes 
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ing  maintenance  of  the  fence,  with  an  assessment  of  damages  sus- 
tained by  plaintiffs  because  of  the  maintenance  of  said  fence.  De- 
fendant admits  the  plaintiffs  own  the  lands  described  in  the  complaint 
as  owned  by  them,  defendant's  ownership  of  lands  adjoining  the  same 
on  the  northeast,  the  erection  and  'maintenance  of  the  fence,  and  de- 
nies all  other  allegations  of  the  complaint.  As  a  separate  defense 
and  counterclaim*  defendant  alleges  ownership  of  the  wharf,  and  tliat 
the  same  was  built  by  defendant's  predecessors  in  title  extending  sev- 
eral hundred  feet  along  tlie  water  front  of  defendant's  property »  and 
that  the  construction  of  the  wharf  was  a  legal  use  of  defendant's 
premises  and  the  water  front  thereof.  He  then  sets  up  certain  tres- 
passes of  plaintiffs  in  wrongfully  entering  upon,  using,  and  injurying 
the  wharf  to  defendant's  damage  of  $5,00Q,  and  asks  that  plaintiffs 
be  enjoined  from  entering  npon  and  using  the  wharf,  and  that  he 
recover  damages  to  the  amount  of  $5,000  and  have  such  other  relief 
as  is  proper. 

Plaintiffs  demurred  to  this  counterclaim  on  the  ground  that  on  its 
face  it  appears  not  to  be  a  cause  of  action  arising  out  of  the  transac- 
tion set  forth  in  the  complaint  as  the  foundation  of  plaintiffs'  claim, 
nor  connected  with  the  subject  of  the  action. 

It  is  well  settled  that  one  tort  cannot  be  pleaded  as  a  counterclaim 
to  an  action  for  another  tort  when  there  is  no  necessary  or  legal  con- 
nection between  them,  Rothschild  v.  Whitman,  132  N.  Y.  472,  30 
N.  E.  858.  If  this  were  an  action  at  law  to  recover  damages  for 
defendant's  alleged  trespass,  possibly  defendant  could  not  set  up  as 
a  counterclaim  plaintiffs*  trespasses  on  his  rights,  even  though  the 
trespasses  in  each  instance  were  alleged  in  reference  to  the  same  prop- 
erty. Hall  V.  Wemey,  18  App.  Div.  565,  46  N.  Y.  Supp.  33.  In  the 
case  cited,  plaintiff's  action  was  to  recover  damages  to  his  growing 
crops,  and  defendant  counterclaimed  for  damages  caused  by  plain- 
ttff*s  obstructing  a  highw^ay.  It  was  held  that  the  trespasses  were 
distinct  and  imrelated  and  defendant's  counterclaim  improper.  But 
this  is  an  equitable  action  to  establish  plaintiff's  rights  in  the  wharf 
itself.  If  plaintiffs  are  right  in  their  claim  to  ownership  of,  or  right 
to  use,  the  wharf,  then  defendant's  act  in  excluding  them  from  its 
use  was  a  trespass  on  their  rights.  On  the  other  hand,  if  defendant's 
claim  to  ownership  of  the  wharf  and  that  plaintiffs  had  no  right  to  use 
it  be  valid,  then  plaintiffs'  use  of  the  wharf  was  a  trespass  on  defend- 
ant's property  for  which  he  should  be  entitled  to  recover.  This  leads 
to  the  same  conclusion  reached  by  the  court  at  Special  Term  that 
the  real  "subject  of  the  action"  is  the  ownership  of  the  wharf,  or 
the  right  to  use  it  The  damages  for  defendant's  trespasses  thereon 
of  which  plaintiffs  complain,  and  those  of  plaintiffs,  which  defendant 
sets  up  in  his  counterclaim,  are  incidental  merely  to  the  real  subject 
of  the  action.  Lynch  v.  Metropolitan  Electric  Ry.  Co.»  129  N.  Y. 
274,  29  N.  E,  315,  15  U  R.  A.  287,  2G  Am.  St.  Rep.  523. 

Plaintiffs,  how^ever,  insist  that  the  subject  of  the  action  is  not  the 
respective  rights  of  the  parties  in  the  wharf  /  but  is  the  barb-wire 
fence  which  they  seek  to  have  removed.  This  cannot  be  true,  be- 
cause the  fence  is  only  the  means  by  which  defendant  excludes  plain- 
tiflfs  from  their  rights,  if  any,  in  the  wharf,  and  is  a  trespass  if  they 
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prove  the  rights  which  they  seek  to  have  established  in  this  action. 

The  practice  prescribed  by  the  Code  is  intended  to  secure  adjust- 
ment in  a  single  action  of  all  controversies  between  parties  concerning 
the  same  subject-matter,  and  to  that  end  a  liberal  construction  of  its 
provisions  in  relation  to  the  counterclaims,  which  may  be  interposed, 
may  be  indulged.  O'Brien  v.  Dwyer,  76  App.  Div.  516,  519,  78  N. 
Y.  Supp.  600;  Glen  &  Hall  Mfg.  Co.  v.  Hall,  61  N.  Y.  226,  231, 
19  Am.  Rep.  278.  In  the  case  last  cited  plaintiff's  action  was  to  re- 
strain defendant  from  using  a  trade-mark.  Defendant  alleged  title 
to  the  trade-mark  was  in  him,  and  by  way  of  counterclaim  demanded 
that  plaintiff  be  enjoined  from  using  it  and  damages  for  its  unlawful 
use.  The  counterclaim  was  held  to  be  connected  with  the  subject  ol 
the  action.  In  Carpenter  v.  Manhattan  Life  Ins.  Co.,  93  N.  Y.  552, 
plaintiff,  a  mortgagee  in  possession,  sued  defendant  for  an  alleged 
conversion  of  wood,  which  plaintiff  had  cut  from  the  mortgaged  prem- 
ises. E>efendant,  a  prior  mortgagee,  counterclaimed  for  plaintiff's 
waste  in  cutting  the  same  wood,  and  the  counterclaim  was  held  good 
as  connected  with  the  subject  of  the  action. 

The  interlocutory  judgment  should  be  affirmed,  with -costs,  with 
leave  to  plaintiffs  within  20  days  to  plead  over  on  payment  of  costs. 
All  concur. 


McCOY  ▼.  CITY  OF  UTICA. 
(Supreme  Court,  Appellate  Division,  Fourth  Department     March  8,  1911.) 
Municipal  Cobpobations  (§  768*) — Sidkwaucs— Dbfects— Injuby  to  Pedes- 

TBIAN— LlABILITT. 

That  a  pedestrian  is  injured  by  some  slight  defect  in  a  street  from 
which  danger  was  not  reasonably  to  be  foreseen,  e.  g.,  a  depression  in  a 
sidewalk  to  the  depth  of  the  thickness  of  surrounding  flagging,  right-tri- 
angular  in  shape  with  base  and  sides  about  two  feet  long,  caused  by  the 
removal  of  a  broken  piece,  does  not  show  negligence  of  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  81 
1622-1625 ;   Dec.  Dig.  §  768.*] 

ICruse,  J.,  dissenting. 

Appeal  from  Trial  Term,  Oneida  County. 

Action  by  Ellen  McCoy  against  the  City  of  Utica.  From  a  judg- 
ment for  plaintiff  and  from  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILUAMS,. 
KRUSE,  and  ROBSON,  JJ. 

William  Townsend,  Corp.  Counsel,  for  appellant 
Arthur  J.  Foley,  for  respondent. 

McLENNAN,  P.  J.  The  accident  which  is  the  subject  of  this  ac- 
tion occurred  on  the  evening  of  August  1,  1909,  at  about  9  o'clock. 
The  plaintiff,  with  her  little  daughter,  was  walking  southerly  on  the 
sidewalk  on  the  west  side  of  Second  street  in  the  city  of  Utica,  and 

*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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when  within  about  62  feet  of  the  northerly  junction  of  Second  street 
with  Blandina  street  she  stepped  into  a  hole  at  the  easterly  edge  of 
such  sidewalk  and  was  injured.  Concededly,  there  was  a  hole  in  the 
walk  where  she  fell  caused  by  the  removal  of  a  piece  of  flagging. 
The  walk  at  the  point  where  the  plaintiff  fell  was  made  of  stone 
flagging.  It  was  eight  feet  .wide  and  was  perfect  in  all  respects,  ex- 
cept for  the  imperfection  which  it  is  claimed  constituted  actionable 
negligence  on  the  part  of  the  defendant.  The  hole  existed  by  reason 
of  the  fact  that  a  piece  of  the  flagging  on  the  extreme  outside  of  the 
walk  nearest  the  street  had  been  broken  and  removed,  leaving  a  space 
about  two  feet  wide  on  the  east,  street  side,  and  extending  about  two 
feet  into  the  paved  walk  on  the  north  side ;  the  size  and  shape  of  the 
displacement  being  that  of  a  right-angled  triangle,  of  which  the  base 
and  sides  were  about  two  feet  in  length. 

One  of  the  plaintiflf's  witnesses  describes  the  hole  or  depression  in 
the  walk  as  follows: 

**!  made  an  examination  of  the  hole  In  the  sidewalk  at  the  time.  It  was 
on  the  outside  of  the  walk,  almost  opposite  the  saloon  door.  I  should  imagine 
the  hole  on  top  was  about  two  feet.  It  was  about  two  feet  on  one  side,  and 
ended  up  in  a  little  angle.  It  was  down  below  the  stone  maybe  one  inch; 
I  would  not  say  any  more  than  an  inch.  In  the  center  it  was  deeper  than 
at  the  edges.  Around  the  edge  of  the  hole  it  was  Just  the  depth  of  the  stone, 
and  then  it  sagged  down  into  the  center.  The  hole  was  down  from  the  top 
of  the  flag  between  two  and  three  inches  in  the  center.  The  hole  was  about 
two  feet  wide,  and  then  it  sloped  over  toward  the  comer.  It  edged  over 
80  there  was  nothing  left  afterward.  It  was  triangular.  The  point  of  the 
triangle  was  toward  the  center  of  the  walk.  The  bottom  of  the  triangle  at 
the  edge  was  about  two  feet  long.  It  went  about  two  feet  Into  the  walk. 
At  the  edges  the  depth  was  Just  about  the  depth  of  the  stone,  and  they 
sloped  in  on  the  sides.  I  figure  it  was  about  two  Inches.  *  *  *  In  the 
center  the  dirt  was  out  there  was  about  an  inch  or  an  inch  and  a  quarter." 

Another  witness  called  by  the  plaintiflf  testified: 

*frhe  way  we  looked  at  it  that  night  I  should  Judge  it  was  an  inch  all  the 
way  around  the  edge  of  the  stone.  The  dirt  was  gone  from  it,  and  it  sloped 
right  down  to  the  center.  It  was  much  deeper  at  the  center  than  it  was 
around  the  edges  here,  so  it  was  Just  the  depth  of  the  stone,  and  then  an 
inch  below  that  I  should  Judge  the  stone  was  about  two  inches  deep,  so 
that  around  the  edge  of  the  hole  was  about  three  Inches,  and  in  toward  the 
colter  it  got  deeper.  I  should  say  in  the  center  about  four  inches.  *  That  Is 
what  we  figured  on  that  night** 

Other  witnesses  described  the  hole  or  defect  in  the  walk;  but  the 
evidence  quoted  fairly  represents  what  the  jury  might  have  found 
as  to  the  situation  as  it  existed. 

The  question  presented  by  this  appeal  is :  Was  it  competent  for  the 
jury  to  determine  that  the  defendant  was  guilty  of  negligence  by 
permitting  this  defect  at  the  outer  edge  of  the  sidewalk  of  the  char- 
acter in  question  to  exist?  There  can  be  no  doubt  upon  the  evidence 
as  to  the  condition  of  the  walk.  A  piece  of  a  flagstone  composing  the 
walk  had  been  broken  out  and  removed.  Such  flagstone  was  about 
an  inch  thick  and  about  two  feet  in  width,  and,  having  been  removed 
while  the  edge  of  the  hole  caused  by  such  removal  was  practically 
only  an  inch  in  thickness  by  the  wearing  away  of  the  earth  beneath 
where  such  flagstone  had  been,  the  depth  of  the  hole  came  to  be  be- 
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tween  three  and  four  inches.  There  is  no  question  but  that  the  de- 
fendant knew,  or  ought  to  have  known,  of  the  condition  which  ex- 
isted in  this  walk.  But  the  question  is :  Was  the  city  of  Utica  charge- 
able with  negligence  because  it  did  not  cause  to  be  remedied  this 
defect  ? 
It  is  well  settled  that: 

"A  municipal  corporation  is  not  chargeable  with  negligence  when  an  ac^ 
cldent  which,  according  to  common  experience,  was  not  Ukely  to  happoi, 
happens  to  a  traveler  by  reason  of  some  slight  defect  in  a  street,  from  which 
danger  was  not  reasonably  to  be  anticipated,  such,  e.  g.,  as  a  depression  in 
the  middle  of  a  flagged  sidewalk,  the  depth  of  the  thickness  of  the  surround- 
ing flagging,  caused  by  the  removal  of  a  small  broken  piece  of  stone,  and 
which  had  existed  for  several  years  without  any  accident  resulting  there- 
from."   Beltz  y.  City  of  Yonkers,  148  N.  Y.  67,  42  N.  B.  401. 

It  would  almost  seem  that  the  Beltz  Case  cannot,  upon  principle, 
be  distinguished  from  the  case  at  bar,  arid  in  the  former  case  it  was 
held  that  the  defendant  was  not  guilty  of  negligence.  In  the  Beltz 
Case  it  will  be  remembered  that  the  plaintiff  was  walking  on  a  side- 
walk of  stone  flagging  8  feet  in  width,  constructed  of  2  courses  of 
flags  4  feet  wide.  At  the  point  in  the  walk  where  the  accident  occur- 
red and  at  the  point  where  2  of  the  flags  were  united,  the  edges  of 
the  stone  were  broken  off,  and  the  broken  parts  removed.  This  left 
an  uncovered  depression  in  the  center  of  the  walk  of  the  same  depth 
as  the  thickness  of  the  flags,  which  was  2y2  inches.  The  surface  area 
of  this  depression  was  about  2  feet  and  2  inches  in  length  by  7% 
inches  in  width.  As  before  said,  it  was  held  in  that  case  that  the 
defendant  was  not  guilty  of  actionable  negligence  in  permitting  such 
depression  to  exist. 

It  would  hardly  seem  necessary  to  discuss  the  many  cases  bearing 
upon  the  question  of  the  negligence  of  a  municipality  in  permitting 
a  street  or  sidewalk  to  be  slightly  out  of  repair,  because  it  seems  to 
me  that  it  is  impossible  to  distinguish  this  case  from  the  Beltz  Case, 
in  which  it  was  held  that  for  such  a  defect  as  is  presented  by  the 
evidence  in  this  case  a  municipality  is  not  liable. 

We  conclude  that  under  the  authority  of  the  Beltz  Case,  supra,  the 
plaintiff .  failed  to  establish  actionable  negligence  against  the  defend- 
ant, and  that  therefore  the  judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
^bide  the  event. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.  All  concur,  except  KRUSE,  J.,  who 
dissents  in  a  memorandum. 

KRUSE,  J.  (dissenting).  It  is  proposed  to  reverse  the  judgment 
upon  the  authority  of  Beltz  v.  City  of  Yonkers,  148  N.  Y.  67,  42  N.  E. 
401.  I  do  not  think  the  Court  of  Appeals  intended  to  hold  in  the  Beltz 
Case,  or  has  ever  held  in  any  case,  that  a  hole  in  a  sidewalk  must  be 
more  than  two  inches  deep  to  make  a  municipality  liable  for  an  acci- 
dent such  as  happened  in  this  case.  And,  besides,  here  the  hole  was 
four  inches  deep  in  the  middle;  or  at  least  the  jury  could  so  find  from 
the  evidence. 
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The  hole  had  existed  for  a  year  or  more,  and  there  had  been  four 
or  five  similar  accidents  at  that  point.  One  of  the  policemen  of  the 
city  himself  had  fallen  there,  and  it  seems  to  be  without  dispute  that 
the  city  officials  knew,  or  ought  to  have  known,  of  the  condition  of 
this  walk.  In  the  Beltz  Case  no  previous  accident  had  occurred,  and 
the  accident  in  question  there  occurred  in  the  dajrtime.  Here  it  was 
in  the  nighttime,  and  the  place  was  dark. 

It  was  held  in  the  Beltz  Case  that  a  municipal  corporation  must 
guard  against  such  dangers  in  its  streets  as  can  or  ought  to  be  an- 
ticipated or  foreseen  in  the  exercise  of  reasonable  prudence  and  care. 
After  four  or  five  persons  had  stepped  in  this  hole  and  fallen,  it  would 
seem  that  a  jury  might  find  not  only  that  the  city  officers  had  notice, 
but  that  it  would  occur  to  an  ordinarily  prudent  person  that  the  place 
was  dangerous  and  some  one  might  fall  there  again. 


GRISSINGBB  v.  INTERNATIONAL  RY.  CO.  et  at 

(Supreme  Court,  Appellate  Division,  Fourth  Department     March  8,  1911.) 

Cabriebs  (8  303*) — Municipal  Cobpobations  ((  767*) — Injubt  to  Passengeb 
— Neoligeitce. 

In  an  action  against  a  city  and  a  street  railroad  company  for  injuries 
received  by  a  passenger,  on  aUghting  from  a  street  car,  by  stepping  into 
a  depression  in  the  pavement,  held,  that  the  depression  was  not  of  such 
a  character  as  to  charge  defendants  or  either  of  them,  with  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  i  303 ;  *  Municipal 
CorporaUons,  Cent  Dig.  (  1623;    Dec.  Dig.  (  767.*] 

Kruse,  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Lucy  A.  Grissinger  against  the  International  Railway 
Company  of  Buffalo  and  the  City  of  Buffalo.  Judgment  for  plaintiff, 
and  defendants  appeal.     Reversed  and  remanded. 

Argued  before  McLENNAN,  P.  J.,  and  WILLIAMS,  KRUSE, 
and  ROBSON,  JJ. 

George  E.  Pierce,  for  appellant  City  of  Buffalo. 

Dana  L.  Spring,  for  appellant  International  Railway  Company. 

Charles  W.  Strong,  for  respondent. 

McLENNAN,  P.  J.  Highland  avenue,  one  of  the  streets  in  the 
city  of  Buffalo,  extends  in  an  easterly  and  westerly  direction.  Elm- 
wood  avenue,  another  of  the  streets  of  said  city,  extends  in  a  nor- 
therly and  southerly  direction,  crossing  Highland  avenue.  At  the 
time  of  the  accident  both  of  said  streets  were  paved  with  asphalt, 
and  there  are  granolithic  walks  on  either  side  of  both  avenues  or 
streets.  The  asphalt  pavement  in  the  street  forms  the  walk  across  the 
street,  there  being  no  walk  of  a  different  character  or  material  from 
the  pavement  itself.  The  International  Railway  Company  operated 
a  double-track  surface  street  railroad  in  Elmwood  avenue ;  the  cars 
going  north  being  operated  over  the  easterly  tracks,  and  the  cars 
going  south  being  operated  over  the  westerly  tracks  in  said  avenue. 

*For  oUitr  casei  Me  same  topic  A  S  mtthbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexei 
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On  the  22d  day  of  January,  1909,  the  plaintiff  was  a  passenger  on 
one  of  the  cars  of  the  defendant  International  Railway  Company  be- 
ing operated  on  Elmwood  avenue,  and,  wishing  to  alight  from  said 
car  at  Highland  avenue,  signaled  the  person  in  charge  of  the  car,  and 
the  car  was  brought  to  a  stop  at  or  near  the  northerly  side  of  the 
north  walk  on  Highland  avenue,  and  the  plaintiff  alighted  from  the 
car  in  which  she  had  been  riding,  and  in  stepping  from  the  car  to 
the  pavement  in  Elmwood  avenue  stepped  into  a  depression  in  the 
street,  where  the  asphalt  had  been  broken  and  worn  away,  and  sus- 
tained the^  injury  for  which  she  complains. 

The  great  preponderance  of  the  evidence  is  to  the  effect  that  the 
hole  or  depression  into  which  the  plaintiff  stepped  was  3  feet  7  inches 
long,  extending  east  and  west,  and  2  feet  4  inches  wide,  at  the  widest 
part,  north  and  south;  that  the  hole  begins  at  the  westerly  edge,  1 
foot  7%  inches  away  from  the  edge  of  the  easterly  rail  of  the  east- 
erly track.  At  the  part  of  the. hole  nearest  the  railway  track  it  is 
2^  inches  deep.  One-half  way  across  the  hole  on  the  northerly  side 
it  is  1%  inches  deep,  and  on  the  southerly  side  it  is  1%  inches  deep. 
At  the  easterly  end  it  is  l^i  inches  deep.  So  that  the  deepest  depres- 
sion was  2^  inches,  the  bottom  of  which  was  practically  level.  It 
was  filled  with  water,  and  the  sides  of  the  depression  sloped  gfradually. 
The  accident  occurred  in  the  night. 

It  seems  to  me  clear  that  under  the  authorities  the  finding  of  the 
jury  that  this  depression  or  hole  was  of  such  character  as  to  charge 
the  defendants  with  negligence  was  clearly  against  the  weight  of  the 
evidence.  Butler  v.  Village  of  Oxford,  186  N.  Y.  444,  79  N.  E.  712  ; 
Corson  v.  City  of  New  York,  78  App.  Div.  481,  79  N.  Y.  Supp. 
604;  Hamilton  v.  City  of  Buffalo,  173  N.  Y.  72,  65  N.  E.  944;  Mil- 
ler V.  City  of  Buffalo,  136  App.  Div.  914,  120  N.  Y.  Supp.  1136; 
Getzoff  V.  City  of  New  York,  51  App.  Div.  450,  64  N.  Y.  Supp.  636 ; 
Powers  V.  City  of  New  York,  121  App.  Div.  433,  106  N.  Y.  Supp. 
166;  Gastel  v.  City  of  New  York,  194  N.  Y.  16,  86  N.  E.  833,  128 
Am.  St.  Rep.  640. 

We  conclude  that  under  the^e  authorities  the  finding  of  the  jury 
that  the  depression  was  of  such  character  as  to  charge  the  defendants, 
or  either  of  them,  with  negligence,  is  contrary  to  the  weight  of  the 
evidence.  We  therefore  conclude  that  upon  that  ground  the  judgment 
and  order  appealed  from  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellants  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs 
to  appellants  to  abide  event.  All  concur,  except  KRUSE,  J.,  who  dis- 
sents in  a  memorandum.    SPRING,  J.,  not  sitting. 

KRUSE,  J.  I  dissent.  I  think  the  hole  in  the  pavement  was  well 
calculated  to  cause  just  such  an  injury  as  plaintiff  sustained.  The 
hole  was  at  the  usual  stopping  place,  right  in  line  with  the  sidewalk 
of  the  cross-street.  Another  person  had  previously  fallen  there  (at 
least  so  the  jury  could  find  from  the  evidence),  of  which  both  de- 
fendants had  notice  more  than  a  month  before  this  accident.  In 
wet  weather  the  depression  was  filled  with  water.  Naturally  thie 
street  there  would  look  like  other  portions  of  the  street,  and  upon 
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)n  the  street  was  wet  and  there  was  water  in  the  hole. 
It  occurred  between  11  and  12  o'clock  at  night,  and  it  was 
i  plaintiff  alighted.  While  there  was  an  electric  light  in 
,  the  shadow  of  the  car  darkened  the  place  in  question, 
le  jury  could  well  find  that  both  defendants  were  negligent 
ig  the  street  to  be  and  remain  in  the  condition  in  which 
i  that  the  plaintiff  was  injured  without  any  fault  on  her 

re  vote  for  affirmance. 


GOODMAN  V.  McGONIGLB. 

;upreme  Court,  AppeUate  Term.    February  16,  1911.) 

252*) — INSTBUCTIONS— Evidence  to  Sustain. 
action  for  converting  certain  flour,  where  the  complaint  placed 
e  at  $500,  but  the  plalntifiTs  evidence  showed  a  value  no  higher 
50,  and  the  value  as  placed  by  the  defendant  was  from  $100  to 
was  error  to  charge  that  there  was  on  one  side  testimony  that 
is  were  worth  over  $500,  and  on  the  other  that  they  were  worth 

fote.— For  other  cases,  see  Trial,  Cent.  Dig.  §§  596-012 ;  Dec.  Dig. 

AND  Constables  (§  138*) — ^Action  Against  Officer— Marshal's 
oncE. 

action  for  conversion  against  a  marshal  for  seizing  and  selling 
was  error  to  exclude  questions  showing  the  publicity  and  fair- 
the  marshal's  sale,  the  number  of  bidders,  and  the  price  realized. 
"Jote. — ^For  other  cases,  see  Sheriffs  and  Constables,  Dec.  Dig.  S 

rom  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis 

Y  Abraham  Goodman  against  Daniel  McGonigle.  From  a 
or  plaintiff,  defendant  appeals.     Reversed,  and  new  trial 

)efore  HENDRICK,  LEHMAN,  and  DELANY,  JJ. 

Goetz,  for  appellant, 
ros.,  for  respondent. 

N,  J.  The  plaintiff  sues  for  the  conversion  of  75  bags 
zed  by  the  defendant,  a  city  marshal,  imder  process  issued 
t  Reblinker,  from  whom  the  plaintiff  claims  to  have  pur- 
flour.  In  the  complaint  the  value  of  the  flour  is  placed  at 
he  plaintiff  produced  no  evidence  showing  a  higher  value 

The  only  evidence  admitted  on  behalf  of  the  defendant 
rpose  of  showing  value  was  the  testimony  of  an  expert, 

the  public  sale  conducted  by  the  marshal,  that  this  flour 
from  $100  to  $125.    The  trial  justice  charged  the  jury: 

\  on  the  one  side  the  testimony  that  the  goods  were  worth  over 
lave  heard  on  the  other  side  the  contention  that  the  goods  were 
L25.    You  are  bound  neither  by  the  testimony  of  the  plaintiff  nor 

m  flee  same  topic  ft  9  NmiBBB  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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by  the  testimony  of  the  defendant ;  but  If  you  believe  that  the  plaintiff  is 
entitled  to  recover,  you  may  find  for  him  in  such  sum  as  you,  gentlemen, 
consider  to  be  the  fair  and  reasonable  value  of  the  flour  in  question  on  the 
day  it  was  seized." 

Thereupon  the  jury  brought  in  a  verdict  for  $300.  The  defendant 
specifically  excepted  to  the  charge  that  there  was  testimony  "that  the 
value  of  this  flour  was  $500,  was  over  $500."  Upon  this  exception  I 
believe  that  the  judgment  should  be  reversed. 

The  trial  justice  also  erroneously  excluded  all  questions  to  show 
the  publicity  and  fairness  of  the  marshal's  sale,  the  number  of  bidders, 
and  the  price  realized.  This  was  error,  and,  in  view  of  the  verdict, 
apparently  prejudicial  error.  Montignani  v.  Crandall  Co.,  34  App. 
Div.  228,  54  N.  Y.  Supp.  517. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


ANDERSON  v.  VAN  RIPER. 
(Supreme  Court,  Appellate  Term.    February,  1911.) 

1.  Masteb  and  Servant  (S  258*) — Injuby  to  Chauffeur— Pleading— Negli- 

gence—Sufficiency. 

Allegations  that,  in  employing  plaintiff  as  chauffeur,  defendant  told 
him  that  the  automobile  was  in  good  order,  that  after  satisfying  himself 
that  it  was  in  running  order,  to  external  appearance,  plaintiff  polled 
out  the  starting  lever,  and  through  some  latent  defect  it  flew  back.  In- 
juring him,  that  the  injury  resulted  from  defendant's  negligence,  and 
that  inspection,  as  required  by  law,  would  have  disclosed  the  defect,  were 
insufficient  to  show  negligence,  or  the  cause  of  the  accident. 

JEd.  Note.— For  other  cases,  see  Master  and  Servant,  Dec.  Dig.  I  258.*] 

2.  Words  and  Phrases— *' Latent.*' 

"Latent"  means  not  discernible  by  examination. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  vol.  5,  p. 
4011.] 

3.  Master  and  Servant  (§  205*)  —  Defective  Appliances  ^  Assurance  of 

Safety. 

An  employ^,  who  did  not  rely  on  assurance  of  the  safety  of  an  auto- 
mobile, and  examined  it  himself,  cannot  predicate  liability  thereon. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §| 
547-549;    Dec.  Dig.  §  205.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Henry  Anderson  against  Mary  Van  Riper.  From  an 
order  overruling  a  demurrer  to  the  complaint,  plaintiff  appeals.  Re- 
versed, and  demurrer  sustained. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Bertrand  L.  Pettigrew,  for  appellant. 
B.  C.  Chetwood,  for  respondent. 

PAGE,  J.  The  complaint  in  this  action  alleges  that  the  plaintiflF 
is,  and  for  four  years  last  past  has  been,  a  chauffeur  engaged  in  the 
running  of  automobiles  in  the  city  of  New  York;  that  the  defendant 

*For  other  cases  see  same  topic  &  §  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 

Digitized  by  LnOOQlC 


ANDERSON   V.  VAN   RIPER 


67 


ler  of  a  Peerless  car ;  that  on  the  10th  day  of  April,  1910, 
mt,  by  her  husband  and  agent,  hired  and  employed  plain- 
te  said  automobile,  and  ordered  him  to  go  to  the  garage, 
itomobile  was  kept,  and  begin  the  service  of  such  employe, 
said  automobile  to  be  in  good  order;  that  plaintiff  ac- 
service,  and  went  to  the  garage,  and  found  the  car ;  that 
ixamining  said  car,  and  satisfying  himself  that  it  was  in 
ler  as  far  as  external  appearance  went,  plaintiff  pulled 
lever;  that  owing  to  some  latent  defect,  not  discernible 
i  examination,  said  handle  or  lever  flew  back  and  fractured 
ght  arm  in  three  places.  Then  follow  allegations  as  to 
ng,  medical  attendance,  loss  of  time,  and  other  elements 
ge;  that  said  injury  was  caused  by  the  negligence  of  the 
nd  her  agents  and  employes ;  that  the  inspection  required 
d  have  shown  the  defect,  and  prevented  said  injury ;  upon 
and  belief,  that  no  such  inspection,  and  no  proper  inspec- 
ade,  as  required  by  law;  and  the  usual  allegation  of  lack 
ory  negligence.  The  defendant  demurred  to  the  complaint 
incy. 

no  fact  stated  to  show  the  defendant  to  have  been  negli- 
ations  of  conclusions  cannot  supply  this  deficiency.  There 
:ast  upon  the  owner  of  an  automobile,  by  the  statutes  of 
o  have  the  same  inspected.  But  if  there  were  a  duty, 
laster  owed  to  the  servant,  to  make  or  cause  to  be  made 
n,  it  would  be  necessary  to  allege  facts  showing  that  the 
ispect  the  car  was  the  proximate  cause  of  the  injury.  In 
e  complaint  alleges  that  "owing  to  some  latent  defect,  not 
)y  plaintiff's  examination,  the  handle  or  lever  flew  back." 
f  was  an  expert,  having  driven  automobiles  for  four  years, 
;ould  not  discover  the  defect,  on  an  examination  of  the 
would  appear  that  he  had  properly  described  the  defect 
—that  is,  not  visible  or  discernible  by  observation — and 
i  not  have  been  discovered  by  the  defendant's  inspection. 
r,  the  complaint  fails  to  state  sufficiently  the  facts  in  re- 
le  occurrence.  Did  any  portion  of  the  machine  break, 
lefect  in  the  material?  Had  any  portion  of  the  machine 
ective  through  lack  of  repair? 

re  allowed  to  speculate  as  to  the  reason  of  the  flying  back 
•,  the  supposition  that  it  happened  through  the  plaintiff's 
oration  would  be  more  in  accord  with  the  probabilities 
happened  by  reason  of  some  hidden  or  unexplained  defect 
ine  itself.  No  liability  can  be  predicated  on  the  allegation 
ant's  agent  stated  that  the  automobile  was  in  good  order, 
son  that  the  plaintiff  did  not  rely  on  the  statement,  but 
wn  examination,  and  no  facts  are  alleged  which  tend  to 
his  statement  was  not  true. 

ment  and  order  should  therefore  be  reversed,  with  costs 
:,  and  the  demurrer  sustained,  with  costs  to  defendant, 
:o  the  plaintiff  to  serve  an  amended  complaint,  upon  pay- 
:h  costs,  within  six  days,  if  he  is  so  advised.    All  concur. 


/        •^ 
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AOAMPORA  V.  WHITRIDGE. 
(Supreme  Court,  Appellate  Term.    February,  1911.) 

1.  Stbeet  Raiiaoads  (§  114*) — Accident  to  Drivers  of  Vehicle— Evidence. 

In  an  action  against  a  street  car  company,  where  plaintUf,  driving 
a  heavily  loaded  truck,  wa6  struck  by  a  car,  a  verdict  for  the  plain- 
tiff held  against  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Dec  Dig.  (  114.*] 

2.  Street  Railroads  (§  99*) — Collision  with  Veiiiole— Evidence. 

Where  plaintiff  saw  a  car  approaching,  and  turned  his  heavily  loaded 
truck  in  front  of  the  car,  hoping  to  be  able  to  cross  before  the  car  struck 
him,  he  took  the  risk  voluntarily,  and  was  guilty  of  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  209- 
216;    Dec.  Dig.  §  99.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  John  Acampora  against  Frederick  W.  Whitridge,  as  re- 
ceiver of  the  Third  Avenue  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

James  L.  Quackenbush  (Frederic  Forsythe,  of  counsel),  for  appel- 
lant. 

Philip  C  Samuels,  for  respondent. 

PER  CURIAM.  The  plaintiff  contends  that  he  was  driving  his 
wagon  north  on  St.  Nicholas  avenue,  following  a  large  truck  likewise 
north-bound  on  the  north-bound  track,  and  that  at  164th  street  he 
turned  west  to.  cross  the  south-bound  track  and  proceed  along  164th 
street  to  his  destination  on  Broadway;  that  as  he  was  turning  upon 
the  south-bound  track  defendant's  south-bound  car  was  at  165th 
street,  a  full  block  away;  that  he  raised  his  hand  in  signal  to  the 
motorman  when  the  car  was  about  25  feet  away,  but  nevertheless  the 
car  proceeded  rapidly  forward,  and  the  collision  occurred. 

In  this  story  he  is  partially  corroborated  by  a  witness,  who  claims 
to  have  been  standing  on  the  corner  of  164th  street  and  St.  Nicholas 
avenue  and  to  have  seen  the  collision.  This  witness  testified  that  he 
said  nothing  to  plaintiff  about  the  accident  till  he  met  him  15  days 
thereafter  by  chance  with  a  friend  on  Amsterdam  avenue ;  that  he  was 
then  talking  to  a  man,  and  "the  man  I  spoke  to"  told  plaintiff  the 
witness  knew  about  the  accident  and  gave  plaintiff  the  witness'  ad- 
dress. He  did  not  know  this  man's  name.  The  plaintiff's  only  other 
witness  was  one  Avitable,  who  was  riding  in  the  plaintiff's  wagon  at 
the  time.  He  testified  that  he  was  seated  in  the  middle  of  the  wagon, 
facing  east,  and  that  he  saw  the  car  first  when  plaintiff  turned  west 
upon  the  south-bound  track;  that  the  car  was  then  50  or  60  feet 
away,  but  the  car  hit  the  wagon  right  away,  before  he  could  jump 
out  of  the  wagon,  though  he  "went  to  jump." 

*For  other  cases  see  same  topic  &  S  numbeb  iu  Doc.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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(lis  evidence  the  defendant  presented  the  testimony  of  the 
whose  story  was  tiiat  the  plaintiff  turned  upon  the  track 

his  car  from  behind  the  truck,  when  the  car  was  only 
1  him ;  that  he  applied  the  reverse  brake  and  the  air  brake, 

utmost  to  avoid  the^  collision,  but  could  not  stop  his  car 
t  the  wagon.  This  story  is  substantially  corroborated  by 
I  of  five  disinterested  witnesses,  four  of  whom  were  on 
dl  these  witnesses  agree  as  to  the  suddenness  of  the. 
;  short  distance  between  the  wagon  and  the  car  when  the 
impted  to  cross  the  track,  and  the  efforts  put  forth  by  the 

0  stop  the  car.     All  the  witnesses  for  both  parties  agree 
it  part  of  the  wagon  was  struck.    Certainly  both  the  prob- 

1  the  preponderance  of  evidence  are  in  defendant's  fa- 

,  therefore,  that  the  verdict  is  clearly  against  the  weight 
,  The  plaintiff  saw  the  car  approaching,  and  turned  his 
ed  truck  from  a  position  of  safety  into  one  of  danger  in 
car,  hoping  to  be  able  to  cross  before  the  car  struck  him. 
e  took  the  risk  voluntarily,  and  placed  himself  needlessly 
I  of  danger.  Hamilton  v.  Third  Ave.  R.  Co.,  6  Misc.  Rep. 
Y.  Supp.  754;  Rohe  v.  Third  Ave.  R.  Co.,  10  Misc.  Rep. 
f.  Supp.  797;  Clancy  v.  Troy  &  Lans.  R.  R.  Co.,  88  Hun, 
Y.  Supp.  877. 

tnent  must  therefore  be  reversed,  and  a  new  trial  ordered, 
>  appellant  to  abide  the  event. 


!•         • 
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COHEN  V.  GOLDSTEIN. 
(Supreme  Court,  Appellate  Term.    February,  1911.) 
AND  Agent  (§  116*) — ^Tbansactions  with  Agent— Conclusive- 

ile  that  one  dealing  with  an  agent  must  ascertain  the  agent's 
\  or  deal  with  him  at  his  peril,  and  that  a  special  agent,  acting 
he  scope  of  his  authority,  may  not  bind  the  principal,  is  subject 
laliflcatlon  that,  where  an  agent  is  intrusted  to  do  a  particular 
>usiness,  be  becomes,  as  between  the  principal  and  parties  deal- 
him,  the  general  agent  for  the  transaction  of  such  business, 
lets  bind  the  principal,  though  he  violates  a  private  instruction, 
fote.— For  other  cases^  see  Principal  and  Agent,  Cent.  Dig.  §{ 
4 ;    Dec.  Dig.  §  110.*] 

AND  Agent  (§  132*) — ^Tbansactions  with  Agent— Conclusive- 

an  agent  was  authorized  to  hire  and  discharge  eniploy&t  of  his 
,  so  that,  when  hiring,  he  was  the  general  agent  of  his  prhicipal, 
rt  of  hiring  was  binding  on  the  principal, 
ote. — For  other  cases,  see  Principal  and  Agent,  Dec.  Dig.  S  132.*] 

om  City  Court  of  New  York,  Trial  Term. 
Samuel  Cohen  against  Samuel  Goldstein.    From  a  judg- 
City  Court  of  the  City  of  New  York,  dismissing  the  com- 

I  flee  saue  topic  ft  9  mumbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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plaint  at  the  close  of  plaintiff's  case,  he  appeals.    Reversed,  and  new 
trial  granted. 
Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

A.  Joseph  Geist  (Julius  Kendler,  of  counsel),  for  appellant. 
Leo  H.  Rich  (Arthur  H.  Cameron,  of  counsel),  for  respondent. 

PAGE,  J.  The  action  is  for  damages  for  breach  of  an  alleged  con- 
tract of  employment  for  one  year.  Plaintiff  claims  that  on  the  26th 
day  of  February,  1910,  he  was  employed  to  act  as  a  foreman  at  $20  per 
week  for  one  year  by  one  Franjc  Goldstein,  a  brother  of  the  defendant 
and  in  his  employ.  All  the  evidence  tending  to  show  the  contract  of 
employment  was  excluded,  until  plaintiff  showed  Frank  Goldstein's 
authority.  There  was  read  in  evidence  a  portion  of  the  defendant's 
examination  before  trial,  in  which  he  had  testified : 

"My  brother  has  the  absolute  right  to  employ  men  from  week  to  week. 
Some  men  I  do  employ,  and  some  I  do  not.  When  anybody  comes  to  seek 
employment  in  my  place,  he  either  comes  to  my  brother,  or  to  the  designer. 
My  brother  has  the  right  to  employ  men  for  a  period  of  time.  I  was  not 
present  when  the  plaintiff  was  employed.  My  brother  and  the  designer  told 
me  they  had  employed  the  plaintiff.  •  ♦  ♦  Before  the  plaintiff  was  em- 
ployed, my  brother  told  me  he  needed  some  one  to  examine  garments,  and 
I  told  him  to  go  ahead  and  get  somebody.  My  brother  has  the  right  to  dis- 
charge people  whom  he  has  employed." 

On  being  called  as  a  witness  by  the  plaintiff,  the  defendant  testified 
on  direct  examination  that  his  brother  Frank  had  charge  of  the  fac- 
tory to  a  certain  extent: 

"Q.  And  he  employs  the  people,  does  he  not?  A.  He  employs  people;  yes. 
Q.  As  a  matter  of  fact,  he  employs  most  of  the  help,  does  he  not?  A.  He 
does,  if  I  tell  him  to.  Q.  Answer  my  question.  As  a  matter  of  fact,  he  em- 
ploys most  of  the  help,  does  he  not?    A.  Yes,  sir." 

And  on  cross-examination  by  his  own  counsel: 

"Q.  Your  brother  hires  the  help  there,  you  say?  A.  Yes,  sir;  my  brother 
hires  the  help  there." 

Although  it  is  true,  as  a  general  rule,  that  a  third  person,  dealing 
with  an  agent,  should  ascertain  the  agent's  authority  or  deal  with  him 
at  his  peril,  and  "that  a  special  agent  cannot  bind  the  principal,  where 
he  acts  outside  of  the  scope  of  his  authority,  this  rule  is  subject  to 
this  qualification :  That  where  an  agent  is  intrusted  to  do  a  particular 
kind  of  business,  he  becomes,  as  between  the  principal  and  parties 
dealing  with  him,  the  general  agent  for  the  transaction  of  that  busi- 
ness; and  his  acts,  as  between  his  principal  and  strangers,  in  that 
particular  line,  will  bind  the  principal,  although  he  violates  some  pri- 
vate instruction  given  by  his  principal,  not  known  to  the  public." 
Cox  V.  Albany  Brewing  Co.,  56  Hun,  489,  491,  10  N.  Y.  Supp.  213 ; 
Stahlberger  v.  New  Hartford  Leather  Co.,  92  Hun,  245,  236  N.  Y. 
Supp.  708;  Newman  v.  Lee,  87  App.  Div.  116,  84  N.  Y.  Supp.  106; 
Hannon  v.  Moore,  3  Misc.  Rep.  358,  23  N.  Y.  Supp.  120;  Graves  v. 
Miami  Steamship  Co.,  29  Misc.  Rep.  645,  61  N.  Y.  Supp.  115. 

There  can  be  no  doubt  from  the  testimony  that  Frank  Goldstein 
was  authorized  to  hire  and  discharge  employes  for  Samuel,  and,  when 
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was  the  general  agent  of  Samuel  for  that  transaction, 
had  been  proved,  the  court  erred  in  excluding  the  evidence 
IS  of  hiring. 

^nent  of  nonsuit  was  improper,  and  must  be  reversed,  and 
granted,  with  costs  to  the  appellant  to  abide  the  event. 


SKURNICK  V.  KALETSKT. 

)iirt,  Appellate  Division,  Fourth  Department.     March  8,  1911.) 

90*) — Municipal  Courts— Appeal— Review. 
lunicipal  Court  act  of  the  city  of  Syracuse  (I^aws  1906.  c.  520) 
lie  practice  therein  generally  the  same  as  that  In  justices*  courts, 
as  herein  otherwise  provided/*  and  gives  such  court  authority 
;  a  new  trial  pursuant  to  Code  Civ.  Proc.  {  999,  and  authorizes 
al  to  the  County  Court,  provided  that,  where  the  Judgment  was 
I  upon  a  verdict,  the  appeal  may  be  taken  upon  questions  of 
jr,  .and  also  gives  appeals  to  the  County  Court  from  an  order 
:  or  denying  a  motion  for  a  new  trial.  Held  that,  on  an  appeal 
B  Municipal  Court  of  Syracuse  to  the  County  Court  in  an  action 
a  Jury,  the  County  Court  could  not  grant  a  new  trial  on  the 
that  the  verdict  was  against  the  weight  of  the  evidence. 
Cote.— For  other  cases,  see  Courts,  Dec.  Dig.  §  190.*] 

rom  Onondaga  County  Court. 

y  Morris  Skumick  against  Sarah  Kaletsky.  From  a  judg- 
ing a  judgment  for  plaintiff  in  the  Municipal  Court  of  Syr- 
ppeals.  Judgment  of  County  Q)urt  reversed,  and  that  of 
Court  affirmed. 

before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
nd  ROBSON,  JJ. 

F.  Hodge,  for  appellant. 
cClusky,  for  respondent. 

r,  J.  The  plaintiff,  a  subcontractor,  commenced  this  action 
licipal  Court  of  the  city  of  Syracuse  against  the  owner  to 
vo  mechanics'  liens.  The  defendant  had  engaged  one  Bo- 
ebuild  a  dwelling  house  for  her.  The  contractor  sublet  a 
I  work  to  the  plaintiff,  who  partly  performed  his  contract 
ned  it,  for  the  reason  that  no  money  was  paid  to  him.  Sub- 
is  he  claims,  the  defendant  employed  him  to  finish  the  work 
ertaken,  and  agreed  to  pay  him  the  full  contract  price  when 
as  completed.  The  plaintiff  thereupon,  and  in  reliance  upon 
lent,  completed  the  work,  and  sued  for  and  has  recovered 
mm  earned. 

t  charged  the  jury  that,  as  there  was  no  separation  in  the 
e  value  of  the  part  of  the  job  done  prior  to  the  abandonment 
jrformed  subsequent  thereto,  the  plaintiff  must  recover  the 
:t  price  or  nothing,  and  there  was  no  exception  to  this  in- 
The  clerk's  minutes  show  that  a  motion  for  new  trial  was 
i  Municipal  Court  on  all  the  grounds  specified  in  section  999 
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of  the  Code  of  Civil  Procedure,  but  what  disposition,  if  any,  was  made 
of  the  motion,  does  not  appear.  The  defendant  appealed  to  the  County 
Court  from  the  judgment  only,  and  that  court  granted  a  new  trial 
solely  on  the  ground  that  the  verdict  was  against  the  weight  of  the 
evidence.  In  fact,  there  are  no  exceptions  in  the  record  calling  for  a 
reversal  of  the  judgment,  and  the  plaintiff  proved  sufficient  certainly 
to  make  a  prima  facie  case. 

I  think  the  County  Court  exceeded  its  power  in  granting  a  new  trial 
on  the  ground  stated.  The  Municipal  Court  act  of  the  city  of  Syracuse 
(chapter  520,  Laws  of  1906),  in  its  general  features  of  procedure,  is 
modeled  after  the  practice  which  obtains  in  justices'  courts,  "except  as 
herein  otherwise  provided."  Section  13,  c.  620,  Laws  of  1906.  By 
section  16  the  court  possesses  the  authority  to  grant  a  new  trial  in  pur- 
suance of  section  999  of  the  Code  of  Civil  Procedure.  An  appeal  may 
be  had  to  the  County  Court  from  the  judgment  of  the  Municipal  Court, 
"provided,  however,  that  where  the  judgment  was  rendered  upon  a 
trial  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon  ques- 
tions of  law,  or  upon  the  facts,  or  upon  both ;  and  where  the  judgment 
was  rendered  upon  the  verdict  of  a  jury,  the  appeal  may  be  taken  upon 
questions  of  law  only.  Appeals  may  also  be  had  to  the  same  court 
from  an  order  granting  or  denying  a  motion  for  a  new  trial." 

The  last  two  provisions  do  not  pertain  to  the  practice  governing  on 
appeals  from  justices*  courts,  and  come  within  the  exception  "other- 
wise provided"  by  section  13.  The  practice  conforms  to  that  which 
regulates  appeals  in  actions  commenced  in  the  Supreme  Court.  In  this 
case  the  judgment  is  upon  \he  verdict  of  a  jury.  The  appeal  is  from 
the  judgment  only,  and,  consequently,  is  "taken  upon  questions  of  law 
only,"  and  the  facts  cannot  be  reviewed.  If  the  citation  of  authorities 
is  proper  in  support  of  this  well-settled  proposition,  I  refer  to  the  fol- 
lowing: Collier  v.  Collins,  172  N.  Y.  99,  64  N.  E.  787;  Walbridge  v. 
James,  4  Hun,  793 ;  Rogers  v.  King  et  al.,  66  Barb.  495 ;  Thurber  v. 
Harlem  B.  M.  &  F.  Ry.  Co.,  60  N.  Y.  326. 

The  judgment  should  be  reversed. 

Judgment  of  the  County  Court  reversed,  and  that  of  the  Municipal 
Court  affirmed,  with  costs  to  the  appellant  in  all  the  courts.    All  concur. 


LUDWIG  V.  PUSEY  &  JONES  CO. 

(Supreme  Court,  Appellate  Division,  First  Department     March  10,  1911.) 

1.  Attachment  (§  103*) — Affidavit— Sufficiency. 

A  complaint  and  aflidavit  setting  up  a  cause  of  action  for  work,  labor, 
services,  and  materials  furnished  and  money  expended  incidental  there- 
to, "of  the  reasonable  value  and  agreed  price"  of  a  stated  amount,  was 
sutticient  to  support  an  attachment,  without  a  further  showing  as  to 
the  amount  of  the  damages,  as  the  claim  as  presented  is  a  liquidated  one. 

[Ed.  Note. — For  other  cases,  see  Attachment,  Cent.  Dig.  (  275;  Dec. 
Dig.  I  103.*] 
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JHPSIT,  Action  op  (S  6*) — Qrouni>— Bpfect  of  Express  CJontbact. 

i  party  to  an  express  contract  need  not  declare  specially  on  the  con- 

ct,  but  may  maintain  an  action  of  indebitatus  assumpsit 

Ed.  Note. — For  other  cases,  see  Assumpsit,  Action  of,  Cent  Dig.  §§  27- 

;   Dec.  Dig.  (  6.*] 

LCHMENT  (§  248*) — Motion  to  Vacate— Scope  of  Inquiry. 

)n  a  motion  to  vacate  an  attachment,  the  complaint  is  not  to  be  tested 

oji  a  demurrer,  nor  is  a  trial  on  the  merits  to  be  had. 

Ed.  Note. — For  other  cases,  see  Attachment,  Cent.  Dig.  §§  858-860; 

c  Dig.  §  248.*] 

eal  from  Special  Term,  New  York  County. 

on  by  Ralph  C.  Ludwig  against  the  Pusey  &  Jones  Company. 

an  order  of  the  Special  Term,  vacating  an  attachment,  plaintiff 

5.    Reversed,  and  motion  denied. 

ued  before  CLARKE,  McLAUGHLIN,  SCOTT,  MILLER, 

OWLING,  JJ. 

)  C.  Sommerich,  for  appellant. 
y  Allen,  for  respondent. 

^LER,  J.  The  ground  of  the  attachment  is  that  the  defendant 
reign  corporation.  The  warrant  was  granted  upon  a  complaint 
I  affidavit,  which  state  that  "the  plaintiff,  at  the  special  instance 
quest  of  the  defendant,  performed  certain  work,  labor,  and  serv- 
nd  furnished  materials  to  the  defendant,  and  expended  moneys 
ital  thereto  in  behalf  of  the  defendant,  of  the  reasonable  value 
^eed  price  of  $10,928.49,"  and  that  no  part  thereof  has  been 
:xcept  the  sum  of  $9,397.37,  leaving  due  and  owing  the  sum  of 
.12,  which  the  plaintiff  says  he  is  entitled  to  recover  from  the 
lant  over  and  above  all  counterclaims  known  to  him.  There  can 
doubt  that  sufficient  facts  were  stated  to  give  the  court  jurisdic- 
I  grant  the  warrant.  While  there  is  no  proof  of  the  amount  of 
:es  in  addition  to  the  statei?ients  above  referred  to,  further  proof 
necessary  where  the  claim  is  for  liquidated  damages,  and  the 
is  for  services  and  materials  "of  the  reasonable  value  and  agreed 
of  $10,928.49. 

motion  was  made  upon  additional  papers,  from  which  it  ap- 
that  the  plaintiff  and  the  defendant  entered  into  a  written 
nent  on  the  19th  of  May,  1910,  whereby  the  plaintiff,  as  master, 
ook  to  furnish  officers  and  crew,  provisions,  water,  machine  oil, 
>al  required,  and  to  deliver  a  towing  steamer  to  the  port  of  An- 
the  Canal  Zone,  for  which  the  defendant  agreed  to  pay  the  sum 
)92  and  "all  expenses  for  repairs  occasioned  through  accidents, 
of  God,  or  breakdown  of  machinery" ;  that  the  plaintiff  had  to 
port  for  repairs  at  the  Barbadoes,  Montevideo  and  Callao ;  that 
fendant  has  paid  the  stipulated  contract  price  and  the  expenses 
)airs ;  and  that  the  principal  items  of  the  plaintiff's  claim  are  for 
:nance  and  wages  of  the  crew  and  incidental  expenses,  while 
issel  was  being  repaired  as  aforesaid.  The  plaintiff  concedes 
iking  of  the  written  contract,  but  asserts  that  by  maritime  cus- 
le  word  "repairs,"  as  used  in  the  contract,  includes  maintenance 
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and  wages  of  the  crew  and  incidental  expenses  while  the  repairs  are 
being  made;  that  said  expenses  were  incurred  with  the  consent,  ap- 
proval, and  direction  of  one  Taggert,  who  was  sent  along  by  the  de- 
fendant as  its  special  representative,  with  whom  the  plaintiff  was  to 
confer  with  respect  to  said  matters ;  that  the  repairs  were  occasioned 
by  unseaworthiness  of  the  vessel;  and  that  the  defendant  impliedly 
and  expressly  represented  that  the  vessel  was  seaworthy.  An  itemized 
statement  of  the  expenses  was  furnished  the  defendant,  and  a  copy 
thereof  was  attached  to  the  moving  papers.  The  plaintiff  swears  that 
the  expenses  therein  charged  for  were  incurred  by  him. 

As  the  papers  upon  which  the  warrant  was  granted  were  sufficient 
upon  their  face  to  justify  the  granting  of  it,  the  question  is  now  to  be 
disposed  of  upon  the  entire  record  presented  to  the  court.  It  is 
claimed  that  the  plaintiff  has  declared  on  an  implied  contract,  whereas 
the  conceded  fact  is  that  there  was  an  express  contract.  But  it  is  set- 
tled by  a  long  line  of  authorities  in  this  state  that  the  plaintiff  is  not 
bound  to  declare  specially  upon  the  express  contract,  but  that  the 
count  of  indebitatus  assumpsit  suffices.  See  Schulze  v.  Farrell  (Sup.) 
126  N.  Y.  Supp.  679,  and  cases  cited  by  Mr.  Justice  Jenks. 

The  plaintiff  suggests  three  possible  theories  of  recovery:  (1)  On 
the  implied  assumpsit  of  the  defendant  to  pay  according  to  the  ex- 
press contract ;  the  word  "repairs"  being  construed,  according  to  mari- 
time custom,  to  include  wages  and  maintenance  of  crew  and  incidental 
expenses  while  the  repairs  were  being  made.  (2)  On  an  implied  con- 
tract to  pay  the  expenses  incurred  on  account  of  the  unseaworthiness 
of  the  vessel,  arising  from  the  representation  that  the  vessel  was  sea- 
worthy. (3)  On  the  implied  contract  to  pay  for  the  expenses  incurred 
at  the  request  of  the  defendant's  agent.  We  do  not  now  pass  upon  the 
right  to  recover  upon  either  of  those  theories.  On  a  motion  to  vacate 
an  attachment  the  complaint  is  not  to  be  tested  as  on  a  demurrer,  nor 
is  a  trial  on  the  merits  to  be  had.  Jones  v.  Hygienic  Soap  Co.,  110 
App.  Div.  331,  97  N.  Y.  Supp.  104.  The  papers  show  sufficient  basis 
to  support  the  attachment.  As  the  defendant  is  a  foreign  corporation, 
it  may  be  that  the  plaintiff  can  proceed  in  this  jurisdiction  only  by  at- 
tachment. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied.    All  concur. 


PEOPLE  ex  rel.  WYNNE  r.  MORRIS  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.     March  10,  1911.) 

1.  Statutes  (§  1D5*) — Construction— Express  Mention  and  Implied  Exclu- 
sion. 

That  Greater  New  York  Charter  (Laws  1901,  c.  46G)  §  lOOD,  relative  to 
proceedings  for  the  acquisition  of  property  for  streets  and  parks,  pro- 
vides for  discontinuance  hy  the  board  of  estimate  and  apportionment, 
and  in  such  case  for  the  payment  by  the  city  of  the  necessary  disburse- 
ments incurred  by  interested  parties,  while  subchapter  21,  relating  to  the 
acquisition  of  title  for  school  purposes,  contains  no  such  provisions,  does 
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dicate  the  intention  of  the  Legislature  to  withhold  the  power  to 
tlnue  without  leave  of  court  In  the  latter  case,  and  the  existence  of 
)owejr  is  to  b^  determined  according  to  the  rules  of  the  common 


Note.-— For  other  cases,  see  Statutes,  Cent.  Dig.  §  273;   Dec.  Dig. 
] 
r  DoifAiN  (§  197*) — Pboceedings  to  Take  Pbopebty--Discontinu- 

eedlngs  under  Greater  New  York  Charter  (Laws  1001,  c.  466)  subc. 

the  board  of  education  and  the  board  of  estimate  and  apportion- 
to  acquire  land  for  school  purposes,  may  abate  by  the  rescission 

resolution  of  the  boards  on  which  the  proceedings  were  based, 
it  leave  of  court  to  discontinue. 

Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  §  527; 
Hg.  §  107.*] 

lus  (§  81*) — Subjects  of  Relief— Acts  of  Officer. 
jre  the  board  of  education  and  the  board  of  estimate  and  appor- 
int  rescind  their  resolutions  on  which  proceedings  to  acquire 
or  school  purposes  are  based,  mandamus  will  not  lie,  on  the  rela- 
'  the  owner  of  one  of  the  tracts  sought  to  be  condemned,  to  compel 
mmlssioners  of  estimate  and  appraisal  to  make  and  tile  their  final 

Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  §§  138,  139; 
)ig.  I  81.*] 

from  Special  Term,  New  York  County, 
ling  by  the  People  of  the  State  of  New  York,  on  the  rela- 
itherine  L.  Wynne,  for  mandamus  to  William  E.  Morris  and 
commissioners  of  estimate  and  appraisal,  in  the  matter  of 
title  by  the  City  of  New  York  to  certain  land  situated  on 
erly  side  of  East  151st  street  between  Cypress  and  Powers 
n  the  Borough  of  the  Bronx,  duly  selected  as  a  site  for  school 
according  to  law.  From,  an  order  granting  the  petition  of 
r,  respondents  appeal.    Reversed,  and  motion  denied. 

>ceedlng  was  commenced  under  subchapter  21  of  the  Greater  New 
ter  to  acquire  title  to  land  for  school  purposes.  On  May  20,  1909, 
of  education  adopted  a  resolution  selecting  the  site,  and  on  June 
he  board  of  estimate  and  apportionment  adopted  a  resolution  ap- 
id  action  and  authorizing  the  institution  of  condemnation  proceed- 
September  29,  1910,  commissioners  of  estimate  and  appraisal  were 
On  June  8,  1910,  the  board  of  education  adopted  a  resolution 
the  resolution  of  May  26,  1909,  and  on  June  24,  1910.  the  board 
e  and  apportionment  adopted  a  resolution  rescinding  its  resolution 
i,  1909.  This  is  an*  appeal  from  an  order,  granted  upon  the  petition 
Ltor,  a  property  owTier,  directing  the  Issuance  of  a  peremptory  writ 
nus,  commanding  the  commissioners  of  estimate  and  appraisal  to 
file  their  final  report. 

I  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
;  and  DOWLING,  JJ. 

:e  L.  Barber,  for  appellants, 
latto,  for  respondent. 

IR,  J.  The  evident  purpose  of  the  relator  is  to  compel  the 
)ply  to  the  court  for  leave  to  discontinue,  in  the  expectation 
:ourt  will  impose  the  payment  of  costs  as  a  condition  of  dis- 
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xontinuance.  It  is  not  pretended  that  title  to  the  property,  sought  in 
the  condemnation  proceedings,  has  vested  in  the  city,  or  that  the  pos- 
session of  the  owners  has  been  interfered  with.  ' 

In  Matter  of  Waverly  Waterworks  Co.,  85  N.  Y.  479,  it  was  de- 
cided that  the  Special  Term  had  the  power  to  impose,  as  a  condition  of 
discontinuance  of  condemnation  proceedings,  the  payment  of  more 
than  the  taxable  costs  and  disbursements,  upon  the  theory  that  the  pro- 
ceeding could  only  be  discontinued  by  leave  of  the  court,'  and  that  the 
Special  Term  had -discretion  to  refuse  leave.  But  there  is  a  plain  dis- 
tinction between  the  exercise  of  the  right  of  eminent  domain  by  a  cor- 
poration, representing  private  interests^  and  such  exercise  by  public 
officers.  Matter  of  Commissioners  of  Washington  Park,  66  N.  Y.  144. 
In  that  case  the  Special  Term  had  granted  leave  to  discontinue  upon 
payment  to  the  landowners,  who  were  parties  to  the  proceeding,  of 
their  necessary  and  reasonable  costs  and  expenses.  The  point  dis- 
cussed was  whether  any  rights  had  become  vested,  which  required  the 
court  to  refuse  leave.  The  earlier  decisions  on  that  question  were  dis- 
cussed by  Judge  Rapallo,  and  the  conclusion  was  reached  that,  until 
the  confirmation  of  the  report,  no  rights  vested  in  the  property  owners. 
The  court  did  not  determine  whether  the  Special  Term  had  discretion 
to  refuse  leave.  The  order,  imposing  terms,  was  affirmed  on  the  the- 
ory that  by  making  the  application  the  park  commissioners  conceded  to 
the  court  the  power  to  determine  the  terms  upon  which  it  should  be 
granted,  and  in  that  connection  it  was  said :  "The  cases  cited  seem  to 
recognize  the  necessity  of  such  leaye."  Undoubtedly,  by  entertaining 
and  granting  motions  for  leave  to  discontinue,  the  courts  in  a  sense 
recognize  the  necessity  of  such  leave ;  but  the  point  was  not  presented 
or  considered  in  any  case  which  I  have  been  able  to  find,  and  it  is  obvi- 
ous from  the  opinion  of  Judge  Rapallo  that  he  did  not  intend  to  pass 
upon  it. 

When  the  question  first  arose  in  this  state,  there  appears  to  have 
been  a  difference  of  opinion  between  the  Supreme  Court  and  Chan- 
cellor Kent  as  to  the  right  of  a  public  officer  or  board  to  discontinue. 
See  Matter  of  Beekman  Street,  20  Johns.  269 ;  Corporation  of  New 
York,  6  Johns.  Ch.  46.  But  the  latter's  view,  to  the  effect  that  the 
corporation  might  abandon  their  plan  at  any  time  before  confirmation 
of  the  report,  was  later  adopted  by  the  Supreme  Court.  See  People  v. 
Corporation  of  Brooklyn,  1  Wend.  318,  19  Am.  Dec.  502 ;  In  the  Mat- 
ter of  Canal  Street,  11  Wend.  155 ;  In  the  Matter  of  Anthony  Street, 
20  Wend.  618,  32  Am.  Dec.  608;  Martin  v.  Mayor  of  Brooklyn,  1 
Hill,  545.  No  doubt  it  was  assumed  by  the  Legislature  that  the  effect 
of  those  decisions  was  to  require  application  to  the  court  for  leave  to 
discontinue,  because,  by  chapter  209,  §  7,  of  the  Laws  of  1839,  relating 
to  the  city  of  New  York,  application  to  the  court  for  leave  to  discon- 
tinue was  dispensed  with. 

Section  1000  of  the  present  charter  (Laws  1901,  c.  466),  relative  to 
proceedings  for  the  acquisition  of  property  for  streets  and  parks,  pro- 
vides for  discontinuance  by  the  board  of  estimate  and  apportionment, 
and  in  such  case  for  the  payment  by  the  city  of  the  necessary  disburse- 
ments incurred  by  interested  parties;  but  I  do  not  think  that  the  in- 
clusion of  a  provision  on  the  subject  in  the  chapter  relative  to  the 
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m  of  property  for  streets  and  parks,  and  the  omission  of  such 
ion  in  the  chapter  relative  to  the  acquisition  of  property  for 
rposes,  including  school  sites,  is  determinative  of  the  question, 
aid  that  express  authority  conferred  in  the  one  case,  and  with- 
the  other,  indicates  an  intention  that  there  shall  be  no  such 
r  in  the  latter,  it  may  be  said  with  equal  force  that  the  express 
1  for  the  payment  of  disbursements  in  the  one  case,  and  the 
of  any  such  provision  in  the  other,  indicates  an  intention  not 
re  such  payment  in  the  other.    The  Legislature  has  left  the 

of  discontinuance  in  proceedings  under  said  subchapter  21 
:ermined  according  to  the  rules  of  the  common  law. 
urse,  ordinarily,  an  action  or  proceeding  in  court  can  be  ef- 

discontinued  only  by  an  order  of  the  court.  But  a  proceeding 
te  without  an  order  of  the  court.  In  this  case  the  Legislature 
gated  the  power  to  exercise  the  right  of  eminent  domain  to 
nunicipal  boards  or  officers  for  a  governmental  purpose ;  i.  e., 
isition  of  a  school  site.  No  private  interest,  not  even  that  of 
itself  as  a  proprietor,  is  concerned  in  the  exercise  of  that  right. 
)r  the  board  of  education  and  the  board  of  estimate  and  appor- 
:  to  determine  whether  the  public  interest  required  or  justified 
isition  of  this  site  for  school  purposes,  and  until  private  rights 
ervened  they  alone  can  determine  whether  the  public  interest 
a  discontinuance  or  abandonment  of  the  proceedings.    Surely 

not  bound  to  go  ahead,  if  it  develops,  contrary  to  expectation', 
cost  of  the  particular  site  selected  will  be  prohibitive.  Their 
»ns  selecting  the  site  are  the  basis  of  the  proceeding.  If  it  be 
1  that  they  have  the  power  to  rescind  those  resolutions,  as  I 
must  be,  it  necessarily  follows  that  upon  such  action  being 
le  proceeding  abates.  Surely  it  cannot  be  continued  in  the 
of  any  warcant  for  it.  The  rights  of  property  owners  have  not 
sjudiced.    Both  their  ownership  and  possession  remain  undis- 

The  case  is  very  different  from  a  mere  suitor  undertaking  to 
V  from  a  litigation  without  an  order  of  the  court.  If  this  had 
roceeding  directly  authorized  by  the  Legislature,  no  one  would 

that  it  abated  upon  a  repeal  of  the  act  authorizing  it  to  be 
d.    It  seems  to  me  that  the  case  is  no  different  from  the  fact 

power  of  the  Legislature  has  been  delegated  to  a  municipal 
•  boards. 
)ver,  while  there  is  no  express  authority  on  the  right  to  dis- 

without  leave  of  court,  there  is  authority  for  the  proposition 

relator  had  no  such  right  to  the  continuance  of  the  proceed- 
justified  the  granting  of  the  peremptory  writ  to  require  the 

the  report.  See  People  v.  Corporation  of  Brooklyn,  supra, 
s  a  street  opening  proceeding.  The  commissioners  of  estimate 
essment  were  appointed  and  made  their  report.     The  act  in 

required  the  trustees  of  the  then  village  of  Brooklyn  to  cause 
>rt  to  be  filed  with  the  clerk  of  the  Court  of  Common  Pleas 
ext  term  thereof ;  but  the  trustees,  upon  receiving  the  report, 
to  file  it,  and  it  was  held  that  they  had  discretion  to  refuse  to 
,  and  that  the  relators,  property  owners,  had  no  such  right  as 
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justified  the  court  to  interpose  by  mandamus.  One  of  the  relators  in 
that  case  then  brought  an  action  to  recover  damages,  and  it  was  held 
that  he  had  acquired  no  interest  which  was  violated  by  the  refusal  of 
the  trustees  to  go  on  with  the  proceedings.  Martin  v.  Mayor,  supra. 
It  will  thus  be  seen  that,  in  that  case,  even  after  the  commissioners  of 
estimate  and  assessment  had  made  their  report,  the  public  board,  to 
whom  the  right  had  been  delegated  by  the  Legislature,  effectually  dis- 
continued the  proceeding  by  refusing  to  file  the  report.  Suppose  a 
report  in  this  case  should  now  be  prepared  and  filed.  Could  the  court 
confirm  it,  and  thereby  undertake  to  vest  the  title  of  the  property  in 
the  city  in  spite  of  the  fact  that  the  resolutions,  upon  which  the  pro- 
ceedings were  instituted,  have  been  rescinded?  The  answer  seems 
obvious.  A  writ  of  mandamus  should  not  be  issued  to  command  the 
doing  of  a  vain  thing. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  $10  costs.    All  concur. 


CHOATE  V.  BEEBE. 
(Supreme  Court,  Appellate  Division,  Fourth   Department.     March  8,  1911.) 

CORPOBATIONS   (§   121  ♦) — SaLE  OF   STOCK— ACTIONS— EVIDENCE. 

Where  the  defendant,  under  a  contract  providing  for  the  delivery  of 
20  shares  of  capital  stock  of  a  corporation,  made  a  delivery  of  20  shares 
of  stock  of  a  corporation  of  the  same  name,  which  the  plaintiff  refused, 
claiming  that  these  were  not  the  shares  agreed  upon,  evidence  of  the  capital- 
ization of  the  corporation  mentioned  in  the  contract  and  the  unmber  of 
its  shares  was  admissible  in  an  action  for  damages  for  failure  to  de- 
liver, for  the  contract  evidently  provided  that  the  shares  should  be  of  the 
capital  stock  of  the  company  as  then  capitalized,  and  this  evidence  was 
material  on  that  Issue. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Dec.  Dig.  §  121. ♦] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Rufus  M.  Choate  against  George  S.  Bcebe.  From  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed  and  remanded. 

See,  also,  136  App.  Div.  911,  120  N.  Y.  Supp.  1117. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Gordon  F.  Matthews,  for  appellant. 
Clinton  L.  Horton,  for  respondent. 

SPRING,  J.  On  the  15th  of  September,  1906,  the  parties  entered 
into  the  following  written  agreement: 

It  is  hereby  agreed  by  and  between  Rufus  M.  Choate,  of  Buffalo,  N.  T., 
and  George  S.  Beebe,  of  Silver  Creek,  N.  Y.:  Said  Choate  to  sell  said  Beebe 
207  shares  of  Sliver  Creek  Gas  &  Improvement  Company  stock  for  the  sum  of 
one  ($1)  dollar,  and  20  shares  of  the  Hanover  Telephone  Co.  stod:,  main 
office  at  Silver  Creek,  N.  T.  Said  exchange  and  sale  to  take  place  on  or  be- 
fore October  5,  1906.  [Signed]    Rufus  M.  Choate. 

George  S.  Beebe. 

*For  other  casei  lee  tame  topic  A  fi  numbeb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ares  of  Gas  &  Improvement  Company  stock  were  delivered 
le  defendant  simultaneously  with  tiie  execution  of  the  agree- 
lie  plaintiff  has  brought  this  action  to  recover  damages  for 
the  agreement  on  the  part  of  the  defendant  for  failure  to 
:o  the  plaintiff  the  20  shares  of  Telephone  Company  stock 
ted  in  the  agreement.  In  attempted  performance  of  the  con- 
defendant  did  deliver  to  the  agent  of  the  plaintiff  a  certifi- 
tock,  duly  executed  and  attested,  and  which  contained  the 


Incorporated  under  the  Laws  of  the  State  of  New  York. 

Shares,  20. 
The  Hanover  Telephone  Co. 

Capital  Stock,  $2,500.00 

tlfles  that  Rufus  M.  Choate  is  the  owner  of  twenty  shares  of  par 
doUars  each  of  the  capital  stock  of  the  EUinover  Telephone  Com- 

lintiff's  agent  gave  a  receipt  for  these  shares  of  stock,  but 
rned  the  same  to  the  defendant,  and  it  is  claimed  the  certifi- 
not  represent  the  stock  which  the  defendant  agreed  to  trans- 

iintiff's  counsel,  for  the  purpose  of  identifying  the  stock  and 
t  his  contention,  endeavored  to  show  the  amount  of  the  cap- 

of  the  Hanover  Telephone  Company,  its  par  value,  and 
;s  which  might  have  been  material  on  that  issue,  all  of  which 
ided,  and  to  which  exception  was  taken.  I  think  this  evi- 
5  competent.  The  written  agreement  was  complete  in  itself, 
laintiff  should  not  be  allowed  to  vary  its  terms,  as  no  fraud 
1;    but  the  defendant  undertook  to  deliver  to  the  plaintiff 

of  the  capital  stock  of  the  Hanover  Telephone  Company, 
r  value  of  $10  each,  and  the  agreement  does  not  state  the 
be  transferred  are  of  that  value.    The  fair  meaning  of  that 

is  that  the  shares  should  be  of  the  capital  stock  as  the  com- 

then  capitalized.  It  is  the  claim  of  the  plaintiff  that  the 
iivered  were  not  of  that  kind.  He  should  have  been  permit- 
)w  that  fact,  if  true. 

■hts  of  the  parties  are  fixed  by  the  agreement,  and  so  far  as 
1  shows  the  sole  issue  within  the  pleadings  was  whether  the 

delivered  to  the  plaintiff  was  a  performance  of  the  agree- 
he  defendant.    The  judgment  should  be  reversed, 
mt  reversed,  and  a  new  trial  granted,  with  costs  to  the  ap- 
abide  event.    All  concur. 
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VILLAGB  OF  CHARLOTTE  v.  KEON. 
(Supreme  Court,  Appellate  Division,  Fourth  Department     March  8,  1911.) 

MUNICIPAIi  COBPOBATIONB  (J  978*) — ^ASSESSMENTS— ACTION  TO  COLLECT— COUN- 
TERCLAIM. 

In  an  action  by  a  village  for  delinquent  taxes,  a  counterclaim  for  a 
debt  due  from  the  village  is  not  available. 

FEd.  Note. — For  other  cases,  see  Municipal  Corporations,  Dea  Dig.  S 
978.»J 

Kruse  and  Robson,  JJ.,  dissenting. 

Appeal  from  Monroe  County  Court. 

Action  by  the  Village  of  Charlotte  against  John  M.  Keon.  From 
a  judgment  of  the  County  Court,  rendered  on  appeal  from  a  Justice's 
Court,  for  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Fred  Baker,  for  appellant. 
Jos.  M.  Feely,  for  respondent. 

PER  CURIAM.  Judgment  of  County  Court  and  judgment  of  Jus- 
tice's Court  reversed,  with  costs  of  this  appeal  to  appellant. 

SPRING  and  WILLIAMS,  JJ.,  vote  for  reversal,  upon  the  ground 
that  the  items  constituting  the  alleged  counterclaim  were  not  causes 
of  action  upon  which  an  action  could  be  brou|;ht  against  the  village, 
having  been  presented  to  and  audited  by  the  village  board. 

McLENNAN,  P.  J.  (concurring).  The  right  to  recover  a  tax  by  a 
municipality  against  an  individual  or  corporation  is  purely  statutory. 
There  is  no  contractual  relation  between  such  municipality  and  the  in- 
dividual against  whom  it  is  sought  to  enforce  the  tax.  In  this  case 
it  seems  to  have  been  conceded  that  the  tax  was  illegal,  and,  there- 
fore, not  a  basis  for  a  cause  of  action  against  the  defendant  and  the 
complaint  was  properly  dismissed.  It  seems  to  me  clear,  however, 
that  such  fact,  or  the  commencement  of  such  action,  did  not  entitle 
the  defendant  to  recover  upon  a  counterclaim  what  the  alleged  cor- 
poration owed  him.  The  doctrine  is  new  that  in  an  action  brought 
to  recover  a  tax  a  defendant  may  counterclaim  all  the  obligations  due 
to  him  from  the  municipality  assuming  to  levy  such  tax.  My  sugges- 
tion is  that  the  municipality  was  not  seeking  to  recover  because  of 
any  contract  made  by  the  defendant,  but  that  the  municipality  was 
seeking  to  recover  in  the  exercise  of  a  governmental  function,  and 
that  it  was  not  permissible  for  the  defendant  to  recover  in  such  action 
for  any  claims  which  he  may  have  had  against  such  municipality.  If 
this  is  not  so,  then  our  whole  system  of  collecting  taxes  from  delin- 
quents is  thrown  into  confusion,  and,  instead  of  a  municipality  taking 
steps  under  the  various  statutes  to  collect  the  amount  of  the  assess- 

•For  other  cases  see  same  topic  A  fi  number  in  Dec.  ft  Am.  Ulgs.  1907  to  date,  ft  Rep'r  Indexes 
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11  become  a  question  in  each  case  as  to  whether  there  is 
ffset  which  should  be  made  in  favor  of  the  delinquent  tax- 

lat  the  judgment  should  be  reversed,  and  a  new  trial  grant- 
5ts  to  appellant  to  abide  the  event. 

and  ROBSON,  JJ.,  dissent 


T.  F.  SMITH  CO.  V.  AMERICA-EUROPE  CO.  et  al. 
(Supreme  Court,  Appellate  Term.    February,  1911.) 

[0TE8  (§  415*) — Indorsee— Notice  of  Dishonob. 
absence  of  any  adequate  explanation  why  notice  of  dishonor  was 
to  the  address  of  an  indorser  as  shown  by  city  and  telephone 

es,  notice  of  dishonor  sent  to  a  distant  state  to  the  address  of 

«,  who  was  also  an  indorser,  is  insufficient. 

^ote — ^For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  f  1180; 

:.  f  415.»] 

rom  Municipal  Court,'  Borough  of  Manhattan,  First  Dis- 

y  the  T.  F.  Smith  Company  against  the  America-Europe 
nd  another.    From  a  judgment  of  the  Municipal  Court  of 
F  New  York  for  plaintiff,  defendant  S.  Ormond  Goldan 
eversed,  and  new  trial  ordered, 
lefore  SEABURY,  PAGE,  and  BIJUR,  JJ, 

!•  Lewis,  for  appellant. 

^lorman  &  Kahn,  for  respondent 

J.  Defendant  appellant  was  the  indorser  of  a  promissory 
by  the  other  defendant  to  the  order  of  one  Guest,  who  also 
e  note.  The  note  was  protested  for  nonpayment.  Appel- 
e  proper  affidavit,  denying  that  he  had  received  any  notice 
protest,  or  nonpayment.  The  evidence  of  the  notary  is  to 
hat  he  sent  the  notice  of  dishonor  to  appellant  *Vo  Casco 
ank,  Portland,  Me.,"  which  was  the  address  of  the  other 
•ayee). 

sre  are  some  vague  hints  in  the  evidence  that  the  appellant 
jrtheless,  have  heard  of  the  dishonor  of  the  note,  plaintiff 
bstantiate  these  hints  by  any  evidence  whatsoever.  Appel- 
;ss  in  the  city  of  New  York  was  to  be  found  both  in  the 
Dry  and  the  Telephone  Directory,  and  there  is  no  adequate 
why  the  notice  of  dishonor  was  not  sent  to  him  there. 
t  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
t  event'.    AH  concur. 

i»  lee  same  topic  ft  8  nttmbkb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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SPIELBERG  V.  GOLDSTEIN  et  al. 
(Supreme  Court,  Appellate  Term.    March  13,  1911.) 

Principal  and  Agent  (§  14») — ^Authority— Principal's  Liability. 

That  the  person  who  attended  the  ^'cloakroom"  at  an  entertainment 
given  by  persons  who  hired  defendant's  hall  acted  under  an  understand- 
ing with  defendant  that  such  person  should  receive  a  part  of  the  tips 
taken  in  the  cloakroom  did  not  make  him  defendant's  agent,  so  as  to 
make  defendant  liable  for  a  shawl  deposited  there  by  plaintiff,  who  pur- 
chased a  ticket  for  the  entertainment,  in  absence  of  circumstances  estop- 
ping defendant  from  denying  that  such  person  was  his  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  f§  2&- 
33 ;   Dec.  Dig.  §  14.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Action  .by  Rebecca  Spielberg  against  Bernard  Goldstein  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Morris  M.  Becher,  for  appellants. 
Jacob  C.  Brand,  for  respondent 

SEABURY,  J.  The  plaintiff  sues  to  recover  the  value  of  a  shawl 
alleged  to  have  been  lost  upon  premises  owned  by  the  defendants.  It 
appears  that  the  Leon  Sanders  Association  rented  a  hall  from  the 
defendants  for  the  purpose  of  giving  an  entertainment.  Admission  to 
the  entertainment  was  obtained  by  tickets  sold  by  the  Leon  Sanders 
Association.  The  plaintiff's  husband  purchased  a  ticket  for  the  enter- 
tainment, and  at  this  time  was  given  what  is  called  a  "hat  check."  The 
"hat  check"  enabled  the  plaintiff  and  her  husband  to  check  their  hat^ 
and  coats  at  the  coatroom.  The  coatroom  was  in  charge  of  one 
Fischer,  who  conducted  it  under  an  arrangement  with  the  defendants 
upon  the  understanding  that  he  was  to  receive  a  share  of  the  "tips." 

The  plaintiff  proved  that  she  delivered  a  shawl  to  Fischer  and  that 
the  shawl  was  lost.  The  record  does  not  clearly  disclose  the  exact 
relation  which  Fischer  sustained  to  the  defendants.  The  evidence  is 
insufficient  to  justify  the  conclusion  that  Fischer  was  the  agent  of  the 
defendants,  nor  does  it  show  any  act  on  the  part  of  the  defendants 
which  would  estop  them  from  denying  that  Fischer  was  their  agent. 
Upon  this  proof,  the  court  below  erred  in  denying  the  defendants' 
motion  to  dismiss  the  complaint. 

The  judgment  is  reversed,  and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 

•For  other  cases  see  same  topic  &  §  nttmbbb  in  Dec.  A 'Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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KNUDSTEN  v.  PHILLIPS. 
(Supreme  Court,  Appellate  Term.    February,  1911.) 

(§  34») — Complaint— Demubbeb— Theory  of  Cause  of  Action. 
miplaint  on  demurrer  must  be  construed  in  harmony  with  the 

theory  of  his  cause  of  action, 
fote. — For  other  cases,  see  Pleading,  Cent  Dig.  §f  60-75;    Dec. 

f  66*) — Agreement  to  Make  Advances— Action— Complaint— 

NCY. 

action  on  defendant's  agreement  as  a  factor  to  advance  a  cer- 
)unt  on  goods  to  be  shipped  to  plaintiff,  a  complaint  alleging 
advancement  remained  unpaid,  except  a  certain  sum,  and  demand- 
ment  for  the  balance,  wJth  interest,  but  failing  to  plead  special 
,  was  demurrable,  as  failing  to  state  a  cause  of  action, 
fote. — For  other  cases,  see  Factors,  Dec.  Dig.  §  66.»] 

om  City  Court  of  New  York,  Special  Term. 

\f  Isabella  Knudsten  against  Claudius   C.  Phillips,  doing 

der  the  trade-name  of  Phillips  &  Sons.     From  an  inter- 

Igment  overruling  a  demurrer  to  the  complaint,  defendant 

eversed. 

.efore  SEABURY,  PAGE,  and  BIJUR,  JJ. 

).  Maas,  for  appellant. 

i'odd  &  Swain,  for  respondent. 

r.  This  action  was  brought  upon  defendant's  agreement 
to  advance  $1,383.21  on  goods  to  be  shipped  to  plaintiff, 
int  recites: 

mid  advancement  remains  unpaid,  except  the  sum  of  $755,  and 
due  and  owing  thereon  the  sum  of  $628.25,  with  interest  thereon 
day  of  February,  1909." 

er  for  relief  is: 

>  plaintiff  demands  Judgment  against  the  defendant  for  the  sum 
vith  interest  and  costs. 

t  demurred,  on  the  ground  that  the  complaint  does  not 
sufficient  to  constitute  a  cause  of  action.  Defendant  ap- 
ends  that  there  can  be  no  recovery  upon  an  agreement 
Dr  loan  moneys,  except  upon  an  allegation  of  special  dam-^ 
g  from  the  breach  of  such  agreement  (Bradford,  etc., 
.  Y.  L.  E.  R.  Co.,  123  N.  Y.  316,  324,  327,  330,  &  331, 
'9,  11  L.  R.  A.  116)  ;  that  in  the  case  at  bar  there  is  no 
ion;  and,  indeed,  that  the  action  is  not  brought  for  the 
damages  at  all.  The  objection  seerris  to  be  well  taken. 
1  trial  judge  overruled  the  demurrer  on  the  theory  that 
linal  damages  might  be  recovered  because  of  the  breach 
iment. 

some  diversity  of  opinion  in  the  decisions  even  on  this 
he  disposition  of  the  courts  more  recently  seems  to  be 
I  nominal  damages  as  a  decisive  factor  in  questions  of 

t  see  same  to^c  A  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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this  nature.  Thus,  for  example,  in  Hopedale  Co.  v.  Electric  Co., 
184  N.  Y.  366,  364,  77  N.  E.  394,  and  in  the  same  case  below,  96 
App.  Div.  344,  352,  89  N.  Y.  Supp.  325,  and  Thomson  Co.  v.  Durant 
Co.,  144  N.  Y.  34,  49,  39  N.  E.  7,  it  is  expressly  held  that  in  case  of 
the  dismissal  of  the  complaint,  the  probability  of  the  recovery  of 
merely  nominal  damages  affords  no  adequate  ground  for  a  reversal, 
unless  it  is  apparent  that  other  interests  would  be  prejudiced  or  other 
important  rights  concluded  by  such  dismissal. 

In  the  case  at  bar,  however,  the  complaint  not  only  fails  to  plead 
fecial  damages,  but  read  as  a  whole,  combining  the  allegations  of 
fact  and  the  prayer  for  relief,  the  pleader's  theory  is  manifestly  a 
suit  in  affirmance  of  the  contract  to  compel  the  making  of  the  loan 
(set  Bradford  Case,  supra),  and  there  appears  to  be  no  ground  on 
which  a  recovery  of  damages,  even  though  nominal,  could  be  sus- 
tained as  for  a  breach  of  the  agreement.  The  complaint  upon  de- 
murrer must  be  construed  in  harmony  with  the  pleader's  theory  of  his 
cause  of  action.  Kienle  v.  Gretsch  Co.,  133  App.  Div.  391,  395,  117 
N.  Y.  Supp.  500;  Hasbrouck  v.  Naw  Paltz  Co.,  98  App.  Div.  563, 
90  N.  Y.  Supp.  977.  We  think  that  the  demurrer  was  improperly 
overruled. 

The  interlocutory  judgment  is  therefore  reversed,  with  costs,  and 
the  demurrer  sustained,  with  leave  to  plaintiff  to  amend,  upon  pay- 
ment of  costs  in  this  court  and  in  the  court  below,  within  six  days. 
All  concur. 


lADONB  et  al.  v.  FUSCO  et  al. 
(Supreme  Court,  Appellate  Term.    February,  1911.) 

1.  Appeal  and  Ebbob  (f  127*) — Decisions  Reviewable— Default  Judgment. 

No  appeal  lies  from  a  Jadgment  entered  on  default. 
[Ed.  Note. — Por  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  f  S  885- 
891;  Dec.  fHg.  §  127.*] 

2.  CouBTs  (5  189*) — ^Municipal  Coubt— Default  Judgment— Vacation. 

Where  one  of  the  defendants  In  Municipal  Court  presented  a  sufficient 
affldayit  of  merits,  setting  forth  that  it  was  necesary  for  the  defendant 
to  procure  certain  documentary  evidence  from  Italy,  which  had  been 
sent  for,  but  which  had  not  arrived,  showing  that  the  evidence  was  ma- 
terial and  necessary  for  the  defense  of  the  action,  and  also  presented  an 
undertaking  pursuant  to  Municipal  Court  Act  (Laws  1902,  c  580)  S  194, 
and  the  facts  set  forth  in  the  affidavit  are  not  denied,  and  defendants 
evidently  intend  to  defend  the  action  in  good  faith,  an  application  for 
an  adjournment  should  be  granted,  and  Judgment  entered  on  default 
should  be  opened  and  set  aside. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec.  Dig.  8  189.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  Giuseppe  ladone  and  others  against  Maria  Fusco  and 
another.  From  a  default  judgment  for  plaintiffs,  and  an  order  deny- 
ing a  motion  to  open  and  set  the  same  aside,  defendants  appeal.    Ap- 

*For  otbor  cases  see  same  topic  &  {  number  In  Dec.  St  Am.  DigB.«1907  to  date,  ft  Rep'r  laiexes 
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peal  from  judgment  dismissed,  order  reversed,  motion  to  open  de- 
fault granted,  and  judgment  vacated  and  set  aside. 
Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Palmieri  &  Wechsler,  for  appellants. 
Michael  O.  Rini,  for  respondents. 

PAGE,  J.  There  can  be  no  appeal  from  a  judgment  entered  upon 
default.  Therefore,  in  so  far  as  this  appeal  purports  to  be  from  the 
judgment,  it  will  be  dismissed.  On  the  20th  of  October,  1910,  the 
defendants'  answer  was  filed,  and  defendants  made  an  application  for 
an  adjournment  for  90  days.  An  affidavit  of  Felice  Cunti,  one  of  the 
defendants,  was  presented  to  the  court,  which  contained  a  sufficient 
affidavit  of  merits,  and  set  forth  that  it  was  necessary  for  the  defend- 
ant to  procure  certain  documentary  evidence  from  Italy,  which  had 
been  sent  for,  but  which  had  not  arrived,  and  showing  that  the  evi- 
dence was  material  and  necessary  for  the  defense  of  the  action.  There 
was  also  presented  an  undertaking  pursuant  to  section  194  of  the 
Municipal  Court  act.  The  facts  set  forth  in  the  affidavit  were  not 
denied.  The  application  was  denied,  and  plaintiffs  proceeded  to  take 
an  inquest.     Etefendants  promptly  moved  to  open  the  default. 

The  defendants  evidently  intended  to  defend  the  action  in  good 
faith.  The  application  for  an  adjournment  should  have  been  granted, 
and  the  facts  that  the  defendants  seek  to  prove  by  the  documentary 
evidence  not  having  been  denied  by  the  affidavit  submitted  by  the 
plaintiffs  in  opposition  to  the  motion,  the  judgment  entered  on  the 
default  should  have  been  opened  and  set  aside,  in  order  that  the  de- 
fendants may  have  their  day  in  court. 

Order  reversed,  with  costs,  and  motion  to  open  default  granted, 
and  judgment  vacated  and  set  aside.  Appeal  from  judgment  dis- 
missed.   All  concur. 


niRSCH  LUMBER  CO.  v.  HUBBELL. 
(Supreme  Court,  Appellate  Division,  First   Department     March   10,   IDll.) 

L  Sales  (|  196») — Cash  Payment— Waivek. 

Cash  payment  for  lumber  sold  \ia8  waived  by  the  seller's  failure  to  de- 
mand it  for  several  weeks  after  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent.  Dig.  §  510;  Dec.  Dig.  § 
106.*] 

2.  Sales  (§  202*)— Cash  Sales— Passing  or  Title. 

A  seller  for  cash  need  not  deliver  before  payment;  but,  if  he  doe«, 
title  passes,  and  the  goods  cannot  be  recovered  for  nonpayment  unleas 
they  are  obtained  through  fraud. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  f f  542^551 ;  Dec.  Dig. 
f  202.*] 
3^  Sales  (§  202*) — Passing  of  Title— Insolvenct  or  Buteh— Effect. 

That  a  buyer  was  insolvent  at  delivery,  or  afterwards  made  an  assign- 
ment for  creditors,  does  not  affect  its  title  to  lumber  delivered  under 
waiver  of  cash  payment,  if  the  buyer  did  not  know  of  such  insolvency. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  f §  542-551 ;  Dec.  Dig. 
i  202.»] 
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4.  Sales  (8  52*) — Insolvency  of  Buyeb— Evidence— Weight. 

Evidence  held  insufficient  to  show  insolvency  of  a  buyer  of  lumber  at 
delivery  or,  if  insolvent,  its  knov^ledge  thereof. 
[Ed.  Note. — ^For  other  cases,  see  Sales,  Dec.  Dig.  8  52.*] 

6.  Sales  (§  45*) — Insolvency  of  Buyer— EJffect. 

Mere  undisclosed  insolvency  of  a  buyer  does  not  impute  fraud  to  him; 
intent  not  to  pay  when  buying  being  essentiaL 
TEd.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  f  W;    Dec.  Dig.  8 

45.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Hirsch  Lumber  Company  against  Charles  B.  Hubbell, 
assignee.  Judgment  for  plaintiff,  and  defendant  appeals.  Reversed 
and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
LAUGHLIN,  and  MILLER,  JJ. 

Joseph  M.  Hartfield,  for  appellant. 
Ralph  James  M.  Bullowa,  for  respondent. 

Mclaughlin,  J.  On  the  7th  of  October,  1906,  the  plaintiff's 
assignor,  Charles  S-  Hirsch  &  Cp.,  sold  to  the  firm  of  Cadenas  &  Coe, 
the  defendant's  assignor,  a  quantity  of  lumber  at  a  stipulated  price; 
delivery  to  be  made  as  thereafter  directed,  and  payment  to  be  made 
in  cash  on  delivery.  The  lumber  was  delivered  to  Cadenas  &  Coe  on 
the  22d  of  January,  1907,  on  board  the  bark  Maria  L.,  a  boat  privately 
chartered  by  such  firm  and  receiving  freight  from  no  other  source.  On 
the  15th  of  February,  1907,  Cadenas  &  Coe  made  a  general  assignment 
for  the  benefit  of  creditors  to  the  defendant,  Hubbell,  who  thereafter 
sold  the  lumber  and  received  therefor  the  sum  of  $690.92.  Some  time 
after  the  delivery  of  the  lumber  to  Cadenas  &  Coe,  Hirsch  &  Co.  as- 
signed its  claim  therefor  to  the  plaintiff,  who  brought  this  action  in 
equity  for  the  purpose  of  procuring  a  judgment  to  the  effect  that  Hub- 
bell, as  assignee,  was  a  trustee  for  the  plaintiff  of  the  lumber  in  ques- 
tion, and  that  he  be  decreed  to  account  for  and  pay  over  to  the  plaintiff 
*the  proceeds  derived  from  the  sale  niade  by  him.  The  judgment 
sought  is  based  upon  allegations  in  the  complaint  to  the  effect  that 
under  the  terms  of  sale  the  plaintiff's  assignor  was  to  be  paid  cash 
when  the  lumber  was  delivered,  and  that  at  that  time  the  defendant's 
assignor  was  insolvent,  which  fact  was  known  to  it,  but  fraudulently 
concealed  from  plaintiff's  assignor.  The  answer  denied  the  material 
allegations  of  the  complaint  except  as  to  the  delivery  of  the  lumber, 
the  sale  by  the  defendant,  and  the  proceeds  derived  therefrom.  It 
also  set  up  certain  affirmative  defenses.  The  trial  court  found  in  f  avoi 
of  the  plaintiff  and  directed  judgment  in  its  favor  against  the  defend- 
ant for  the  sum  of  $690.92,  with  interest  from  March  1,  1907.  It  also 
found  that  the  firm  of  Cadenas  &  Coe  was  insolvent  on  the  day  the 
lumber  was  delivered,  but  did  not  find  that  that  fact  was  known  to 
such  firm,  or  that  the  same  was  fraudulently  concealed  from  plaintiff's 
assignor. 

Considering  the  evidence  in  the  most  favorable  view  to  the  plaintiff, 
I  do  not  think  it  was  entitled  to  judgment.    If  it  be  true,  as  claimed, 
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mber  was  to  be  paid  for  in  cash  on  delivery,  or  "cash  against 
;,"  the  plaintiff's  assignor  waived  such  condition.     No  de- 
made  for  the  payment  of  cash  when  the  lumber  was  deliv- 
hen  bills  were  rendered  for  it ;  indeed,  no  such  demand  was 

I  March  1,  1907,  at  which  time  the  assignee  of  Cadenas  & 
3ld  the  lumber. 

i  was  settled  as  far  back  as  Chapman  v.  Lathrop,  6  Cow.  110, 
ec.  433,  that : 

goods  are  sold  for  cash,  the  vendor  need  not  deliver  them  until 
3  paid;  but,  if  he  deliver  them  without  payment,  the  property 
,  if  the  vendee  afterwards  refuses  to  pay,  the  vendor  cannot  main- 
for  the  goods,  unless  they  are  obtained  by  the  fraudulent  con- 
'  the  vendee." 

se  has  been  since  followed  and  many  times  cited  with  ap- 
'hus  in  Smith  v.  Lynes,  5  N.  Y.  41,  it  was  said : 

B:oods  are  sold  on  condition  of  being  paid  for  on  delivery  in  cash 
jial  paper,  or  on  condition  of  receiving  on  delivering  security  for 
n  absolute  and  unconditional  delivery  of  the  goods  by  the  vendor 
acting,  at  the  time  of  delivery,  a  performance  of  the  condition  or 
my  other  condition  to  the  delivery,  is  a  waiver  of  the  condition 
ij  and  a  complete  title  passes  to  the  purchaser,  if  there  is  no 
contrivance  on  the  part  of  the  latter  to  obtain  possession.  ♦  *  ♦ 
e  and  unconditional  delivery  is  regarded  as  a  waiver  of  the  con- 
'  an  absolute  delivery,  without  exacting  the  performance  of  the 
the  vendor  is  presumed  to  have  abandoned  the  security  he  had 
ir  the  payment  of  the  purchase  money  and  to  have  elected  to  trust 
onal  security  of  the  vendee." 

the  same  effect  are  Osborn  v.  Gantz,  60  N.  Y.  540,  and  Par- 
:ter,  86  N.  Y.  586. 

le  lumber  was  delivered  unconditionally.  No  evidence  what- 
3ffered  showing,  or  tending  to  show,  either  by  acts  or  dec- 
)f  the  parties,  that  the  delivery  should  be  considered  other- 
as  complete.  Bills  were  thereafter  delivered  for  the  lumber. 
)dd  days  elapsed  between  the  delivery  of  the  goods  and  the 
t  to  the  defendant  and  no  demand  had  been  made  for  cash. 
my  demand  made  until! 5  days  after  the  assignment.  The 
le  firm  of  Cadenas  &  Coe  was  considered  solvent,  and  for 

II  plaintiff's  assignor  was  perfectly  willing  to  deliver  the  lum- 
raived  the  condition  that  cash  was  to  be  paid  on  delivery, 
that  Cadenas  &  Coe  thereafter  made  a  general  assignment 
inefit  of  creditors,  or  that  it  was  insolvent  on  the  day  the 
as  made,  unless  such  insolvency  was  known  to  it  and  f  raud- 
cicealed,  in  no  way  changed  the  situation.  The  finding  that 
5lvent  on  the  day  that  the  lumber  was  delivered  is  not  sus- 
the  evidence,  because  the  fact  is  uncontradicted  that  it  was 
assign  some  time  thereafter,  not  because  it  did  not  have  as- 
ent  to  pay  its  debts,  but  because  of  failure  to  collect  from 
rs  bills  which  they  owed.  But,  if  insolvent,  there  is  no  evi- 
:  that  fact  was  known  to  it. 

;  to  be  settled  that  the  mere  fact  of  insolvency,  though  known 
dee,  and  not  disclosed  to  the  vendor,  does  not  afford  ground 
ng  fraud  to  the  former.    "There  must  have  been  the  intent, 
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when  the  property  was  purchased,  not  to  pay  for  it."  Wheeler  & 
Wilson  Co.  V.  Keeler,  65  Hun,  508,  20  N.  Y.  Supp.  388 ;  Hotchkin 
V.  Third  Nat.  Bank  of  Malone,  127  N.  Y.  329,  27  N.  E.  1050. 

Several  other  grounds  are  urged  as  calling  for  a  reversal  of  the 
judgment;  but  we  have  not  considered  them,  preferring  to  place  our 
decision  upon  the  ground  that  from  the  record  as  it  comes  to  us  the 
title  to  the  lumber  passed  by  delivery  to  the  defendant's  assignor. 

The  judgment  appealed  from,  therefore,  is  reversed,  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  event.    All  concur. 


(143  App.  Dlv.  269.) 

CLARKE  V.  ACME  BLDG.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department     March  10,  1911.) 

1.  New  Tbial  (§  163*) — Obdeb  Granting  New  Trial— Resettlement  of  Ob- 

deb— Statement  OF  Grounds. 

It  is  within  the  power  of  the  court  to  resettle  an  order  granting  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Dec.  Dig.  §  163.*] 

2.  Appeal  and  £:)itBOB   (§  933*)  —  Obdeb   fob    New    Trial  —  Statement    of 

Gkotjn  Ds— Presumption  . 

Under  rule  31,  General  Rules  of  Practice,  providing  that  when  an  or- 
der grants  a  new  trial,  except  on  exceptions  at  the  trial,  it  shall  specify 
the  grounds  on  which  it  was  moved  for,  and  on  which  it  was  made,  where 
no  ground  is  stated  in  an  order  granting  a  new  trial,  it  will  be  presumed 
that  it  was  made  on  exceptions  taken  during  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  3425, 
3772^776;    Dec.  Dig.  §  933.*] 

3.  New  Tbial  (§  163*) — Conditions  on  Resettlement  of  Obdeb  for  New 

Tbial. 

The  case  on  appeal  from  an  order  granting  defendant  a  new  trial  was 
settled  by  consent  and  filed,  and  defendant,  discovering  that  the  original 
order  was  insufficient  to  present  the  question  whether  the  verdict  was 
against  the  evidence,  gave  plaintifF  notice  of  a  motion  to  resettle  the  or- 
der, and  an  order  of  resettlement  was  made,  by  which  plaintiff's  appeal 
from  the  original  order  became  ineffectual.  Held,  that  the  order  of  re- 
settlement should  have  been  granted  only  on  payment  of  costs  to  plain- 
tiff, with  the  right  to  discontinue  his  appeal  from  the  original  order, 
without  costs,  to  withdraw  the  papers  filed  on  his  appeal,  and  to  have 
papers  served  on  defendant  returned,  and  defendant  to  pay  the  costs  of 
printing  plaintiff's  briefs  on  appeal  from  the  original  order  and  of  the 
resettled  order  upon  a  new  appeal. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Dec.  Dig.  8  163.*J 

Appeal  from  Special  Term,  Nev^r  York  County. 

Action  by  James  K.  Clarke  against  the  Acme  Building  Company. 
From  an  order  denying  plaintiff's  motion  to  vacate  an  order  as  re- 
settled, setting  aside  a  verdict,  and  granting  a  new  trial,  plaintiff  ap- 
peals.   Modified  and  affirmed. 

Argued  before  CLARKE,  McLAUGHLIN,  SCOTT,  MILLER, 
and  DOWLING,  JJ. 

James  H.  Hickey,  for  appellant. 
W.  Bernard  Vause,  for  respondent. 
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[NG,  J.  The  learned  justice  was  not  only  clearly  within 
in  resettling  the  order  granting  a  new  trial,  but  it  was  his 
ate  the  grounds  upon  which  the  new  trial  was  granted  in 
directing  same.  Rule  31,  General  Rules  of  Practice.  Nor 
y  question  but  that  in  its  final  form  the  order  correctly  states 
i  upon  which  he  set  aside  the  verdict,  as  he  intimated  to 
counsel,  while  the  jury  were  deliberating,  he  would  do,  if  it 
he  plaintiff. 

think  that,  in  view  of  the  situation  in  which  plaintiff  was 
ough  no  fault  of  his  own,  the  terms  imposed  were  not  ade- 
le  case  on  appeal  from  the  original  order  had  been  settled  on 
[t  was  served  on  November  21,  1910,  and  filed  December 
Plaintiff  had  noticed  the  appeal  for  argument  on  Januar>' 
ind  an  adjournment  was  had  until  January  18th ;  defendant 
3  serve  its  brief  by  January  13th.  The  notice  of  motion  to 
I  order  was  given  on  January  11th,  and  the  order  of  reset- 
is  made  January  16th.  When  the  resettled  order  was  once 
e  plaintiff's  appeal  from  the  original  order  became  ineffect- 
would  be  unjust  to  permit  him  to  suffer  any  loss  because 
nged  conditions,  due  to  defendant's  discovery  of  the  infirm- 
original  order  as  a  means  of  presenting  the  question  of 
r  not  the  verdict  was  against  the  weight  of  evidence;  the 
m  under  rule  31  being,  where  no  ground  is  stated  in  the 
:  it  was  made  on  the  exceptions  taken  during  the  trial.  It 
lant's  duty  to  see  that  the  order  entered  on  its  motion  was 
ramed,  and  it  unduly  delayed  in  so  doing,  when  its  action 
iken  until  after  an  appeal  had  been  taken  and  the  papers 
inted. 

ion  to  the  $10  motion  costs  allowed  plaintiff  on  the  resettle- 
following  terms  should  therefore  be  imposed:  (1)  Hain- 
be  allowed  to  discontinue  his  appeal  from  the  original  or- 
ut  costs.  (2)  Plaintiff  should  be  allowed  to  withdraw  the 
etofore  filed  on  said  appeal,  and  defendant  should  return 
s  therein  as  may  have  been  served  on  him.  (3)  Defendant 
'  for  the  printing  of  plaintiff's  briefs  on  the  appeal  from  the 
der,  and  of  the  resettled  order  upon  a  new  appeal, 
modified,  the  order  appealed  from  should  be  affirmed,  with- 
All  concur. 


^ARD  IRON  WORKS  v.  PITTSBURG  STEEL  CONST.  CO. 

Jourt,  Appellate  Division,  Fourth   Department     March  8,  1911.) 

rs  (§  199*) — Construction— Subject-Matteb. 
r  a  contract  by  which  plaintiff  was  to  furnish  counterweights  to 
balance  the  movable  span  of  a  bascule  bridge  which  defendant 
reed  to  build  for  a  city,  where  the  specifications  in  defendant's 
t  with  the  city  are  made  a  part  of  the  agreement  between  plain- 
l  defendant,  and  estimated  weight  of  the  counterpoise  required  is 
but  this  estimate  is  in  terms  furnished  only  for  the  assistance  of 
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bidders,  and  reference  is  made  to  another  paragraph,  which  provides  that 
the  plans  show  the  loading  requirements,  general  dimensions,  and  such 
details  as  are  necessary  for  an  intelligent  bid  on  the  work,  but  the  bid- 
der must  check  the  same  and  make  his  own  estimate  of  weights  and 
quantities,  if  the  span  as  built  according  to  the  specifications  required 
for  its  successful  operation  more  than  the  estimated  number  of  counter- 
weights, plaintiff  was  bound  to  furnish  them,  and  if  less  than  the  es- 
timated amount  was  sufficient,  he  did  all  his  contract  required  by  fur- 
nishing that  amomit 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cait  Dig.  §f  884-889;   Dec. 
Dig.  §  199.»] 
2.  CoxTBAcrs    (§    232*) — Construction— Compensation— Compensation    fob 
Extra  Work. 

Under  a  contract  by  plaintiff  to  furnish  defendant  with  counter- 
weights to  counterbalance  a  movable  span  of  a  bascule  bridge,  where 
plaintiff  agreed  to  allow  for  counterweights  canceled  by  reason  of  change 
of  plans  of  the  bridge  at  the  rate  of  $1.15  per  100.  and  was  to  receive  $2 
per  100  for  additional  weights  required  on  account  of  such  changes, 
where  one  change  lessened  and  another  increased  the  weights  required, 
plaintiff  was  entitled  to  his  allowance  only  on  the  net  increase  of  weight, 
and  not  to  an  allowance  of  $2  per  100  on  the  entire  increase  caused  by 
one  change,  with  a  deduction  of  $1.15  per  100  for  the  decrease  caused  by 
the  other  change. 

[Ed.  Note.—For  other  cases,  see  Contracts,  Cent.  Dig.  §§  1071-1097; 
Dec.  Dig.  §  232,*] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  the  Howard  Iron  Works  against  the  Pittsburg  Steel  Con- 
struction Company.  From  a  judgment  for  plaintiff  on  a  verdict  di- 
rected by  the  court  at  the  close  of  the  evidence,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Rogers,  Locke  &  Babcock  (Chauncey  J.  Hamlin,  of  counsel),  for 
appellant. 

Edward  C.  Randall,  for  respondent. 

ROBSON,  J.  Plaintiff  had  a  contract  with  defendant  by  which  it 
agreed,  among  other  things,  to  furnish  counterweights  to  counterbal- 
ance, as  it  was  raised  or  lowered,  the  movable  (or  uplift)  span  of  a 
bascule  bridge,  which  defendant  had  agreed  to  build  for  the  city  of 
Buffalo.  The  specifications,  which  were  a  part  of  defendant's  con- 
tract with  the  city  for  the  building  of  the  bridge,  are  made  a  part  of 
plaintiff's  agreement  with  defendant,  and  all  requirements  as  to  the 
counterweights  to  be  furnished  are  to  be  found  only  in  these  specifica- 
tions. The  estimated  weight  of  the  counterpoise,  which  the  bridge 
would  require,  is  stated  in  the  specifications  to  be  636,000;  but  this 
estimate  is  in  terms  furnished  only  for  the  assistance  of  bidders,  and 
reference  is  expressly  made  to  a  preceding  paragraph  of  the  specifi- 
cations, which  provides  that : 

**Xhese  plans  show  the  loading  requirements,  general  dimensions,  and  such 
details  as  necessary  for  an  intelligent  bid  upon  the  work;  but  the  bidder 
hereunder  must  check  the  same  and  make  his  own  estimate  of  weights  and 
quantities,  those  shown  being  furnished  only  as  a  check  upon  such  figures, 
quantities,  and  dimensions.'' 

*For  other  cases  see  same  topic  &  8  numbkb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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urther  provided  that  the  movable  span  shall  be  balanced  by 
iterweights,  one  for  each  truss,  attached  and  arranged  in  such 
manner  "as  to  cause  the  counterweights  to  balance  the  weight 
oving  span  in  all  positions  except  when  down,  when  the  span 
ponderate  not  more  than  1  per  cent,  in  order  to  produce  a 
•d  reaction  at  the  outer  end."  The  sole  purpose  of  the  coun- 
ts was  to  balance  the  movable  span  of  the  bridge  when  in  op- 

the  specifications  were  prepared,  the  necessary  counterweight 
purpose  could  not,  as  the  evidence  shows,  be  accurately  fixed, 
ractor  agreed  to  supply  enough  for  that  purpose  He  did  not 
do  more.  If  the  span,  built  according  to  the  specifications, 
for  its  successful  operation  more  than  the  estimated  amount 
erweights,  he  must  furnish  them.  Dean  v.  Mayor,  etc.,  of 
rk,  167  N.  Y.  13,  60  N.  E.  236;  Sullivan  v.  President,  etc., 
re  of  Sing  Sing,  122  N.  Y.  389,  25  N.  E.  366 ;  Lentilhon  v. 
SJew  York,  102  App.  Div.  548,  92  N.  Y.  Supp.  897 ;  affirmed 
L  549,  77  N.  E.  1190.  Conversely,  if  less  than  the  estimated 
was  sufficient,  by  furnishing  that  amount  he  did  all  his  con- 
uired. 

jars  that  the  span  as  actually  built  was  not  in  accordance  with 
nal  plans.  The  result  was  that  by  using  thinner  planking  the 
f  the  span  was  reduced  by  20,000  pounds.  A  change  in  the 
of  the  bridge  and  the  addition  of  street  car  rails  and  fasten- 
i  53,682  pounds.  The  net  addition  to  the  weight  of  the  span 
82  pounds.  This  added  weight  made  necessary  an  additional 
)f  counterweights  to  the  extent  of  47,084  pounds.  These  were 
i  by  plaintiff.  Defendant  agreed  to  pay  plaintiff  for  counter- 
which  it  was  not  required  to  furnish  under  its  original  con- 
the  rate  of  2  cents  per  pound.  Plaintiff  being  only  required 
h  counterweights  sufficient  to  balance  the  span  built  according 
iginal  plan,  it  was  therefore  entitled  to  payment  for  the  net 
)f  additional  weights  required  to  balance  the  span  as  actually 
:he  rate  agreed  upon,  amounting  to  $941.68.  To  apply  upon 
unt  defendant  has  paid  $490.  The  balance  of  $451.68,  with 
plaintiff  is  entitled  to  recover  of  defendant, 
lition  to  this  amount,  plaintiff's  recovery  in  the  trial  court  in- 
le  sum  of  $238,  which  is  arrived  at  by  treating  the  reduction 
)  pounds  in  weight  of  the  span,  due  to  the  change  in  planking, 
rellation  of  the  corresponding  amount  of  counterweights  to  be 
i  under  the  contract,  being  28,000  pounds,  and  again  charging 
it  with  this  28,000  pounds  as  additional  counterweights  fur- 
Plaintiff  had  agreed  to  allow  for  counterweights  canceled  at 
of  $1.15  per  100.  The  net  result  of  this  method  of  computa- 
herefore,  that  plaintiff  would  allow  $1.15  per  100  on  28,000 
s  canceled,  an^  receive  $2  per  100  on  this  same  28,000  pounds 
ional  counterweights  furnished  under  its  modified  contract, 
\  difference  of  85  cents  per  100  in  its  favor.  But  it  is  con- 
at  no  cancellation  of  counterweights  was  actually  made.  On 
ary,  not  only  the  amount  which  plaintiff  was  required  to  fur- 
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nish  under  its  original  contract  was  required  and  furnished,  but  a  con- 
siderable amount  in  addition  thereto,  as  has  already  appeared. 

The  judgment  should  be  modified,  by  reducing  plaintiff's  recovery 
of  damages  to  the  sum  of  $517.85  as  of  the  date  of  the  judgment,  and, 
as  modified,  affirmed,  without  costs  of  this  appeal  to  either  party.  All 
concur. 


UNITED  ELECTRIC  I/IGHT  &  POWER  CO.  V.   BLACKTON. 

(Supreme  Court,  Appellate  Term.     February,  1911.) 

Contracts  (§  179*) — Siqnatub*— Partim. 

xne  quoted  words  In  a  contract  signed,  "J.  S.  B.,  Treasurer,  C.  &  C. 
M.  C.,"  win  be  considered  descrlpllo  personse,  in  absence  of  a  showlD? 
that  B.  signed  tlie  contract  in  otiier  than  his  Individual  capacity. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  f  §  777,  778 ;  Dec. 
Dig.  f  179.«j 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  United  Electric  Light  &  Power  Company  against  ]. 
Stuart  Blackton.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Beardsley  &  Hemmens,  for  appellant. 
Waldo  &  Ball,  for  respondent. 

BIJUR,  J.  Plaintiff  sues  to  recover  for  electric  light  furnished  pur- 
suant to  a  contract  signed  by  "J-  Stuart  Blackton,  Treasurer,  C.  &  C. 
M.  C."  As  there  is  nothing  in  the  contract  to  indicate  that  the  defend- 
ant contracted  in  other  than  his  individual  capacity,  the  words  fol- 
lowing his  name  are  mere  descriptio  persona.  No  evidence  at  all  was 
offered  by  defendant  to  the  effect  that  plaintiff  knew  him  to  be  rep- 
resenting some  principal,  or  that  he  did,  in  fact,  represent  any  one  but 
himself. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


WICIITENDAHL  v.  FISS,  DOERR  &  CARROLL  HORSE  00. 

(Supreme  Court,  Appellate  Term.    February,  1911.) 

Auctions  and  Auctioneers  (S  8*) — Warranty  of  Goods— Construction  and 
Operation. 

Where  an  auction  rule,  read  at  a  sale  and  heard  by  a  buyer,  provided 
that  the  guaranty  of  horses  sold  on  Monday  would  expire  at  12  o'clock 
noon  on  the  following  Wednesday,  a  buyer  cannot  complain  of  breach 
of  warranty  of  a  horse  purchased  Monday,  September  26th,  where  he 
made  no  complaint  until  October  6th. 

[Ed.  Note.— For  other  cases,  see  Auctions  and  Auctioneers,  Dec.  Dig.  I 
8.*] 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes. 
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I  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
hy Ernest  F.  Wichtendahl  against  the  Fiss,  Doerr  &  Carroll 
Dmpany.    From  a  judgment  for  plaintiff,  defendant  appeals. 
,  and  complaint  dismissed. 
1  hefore  SEABURY,  PAGE,  and  BIJUR,  JJ. 

,  Baldwin  &  Baldwin  (Charles  G.  Signor,  of  counsel),  for  ap- 
d  S.  Deutsch,  for  respondent 

URY,  J.  The  plaintiff  sues  to  recover  damages  for  the 
F  a  warranty  in  the  sale  of  a  horse.  The  defendant,  as  auc- 
iold  a  horse  to  the  plaintiff  on  September  26,  1910,  which 
s  delivered  to  the  plaintiff  on  the  following  day.  The  horse 
ranted  to  be  "kind  and  true  and  good  wind."  The  evidence 
at  at  the  time  of  the  sale  the  following  auction  rule  was  read 
who  were  bidding  at  the  auction : 

laranty  of  horses  sold  on  Monday  wlU  expire  at  12  o'clock  noon  on 
ring  Wednesday.    ♦    ♦    ♦" 

ale  the  plaintiff  heard  read,  together  with  other  rules  govern- 
itiction.  These  rules  constituted  the  conditions  upon  which 
was  made,  and  were  binding  upon  the  buyer  and  the  seller, 
aintiff  claims  that  the  horse  was  not  as  warranted,  and  that 
ition  was  such  that,  on  October  G,  1910,  he  caused  it  to  be 
le  warranty  under  which  the  horse  was  sold  was  limited  by 

imder  which  the  sale  was  made,  and  expired  at  the  time 
in  the  rule.  The  terms  of  the  sale  required  that  the  war- 
•  the  horse,  which  was  sold  on  Monday,  should  expire  at  12 
oon  on  the  following  Wednesday.  The  evidence  snows  that 
tiff  made  no  complaint  as  to  the  condition  of  the  horse  until 
6,  1910.    Upon  the  facts  proved,  the  plaintiff  failed  to  es- 

cause  of  action  against  the  defendant,  and  the  complaint 
ive  been  dismissed. 

idgment  is  reversed,  with  costs,  and  the  complaint  is  di» 
viSi  costs.    All  concur. 
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NEW  ENGLAND  FURNITURB  OO.  V.  JOSEPH. 

(Supreme  Court,  AppeUate  Term.    February,  1911.) 

:  (I  966*) — Res  Judicata— Rbcobd. 

an  inferior  court,  where  no  formal  judgment  is  entered,  other  than 

dorsement  on  the  papers,  it  is  proper  to  examine  the  record,  to 

rer  whether  a  previous  disposition  of  the  case,  claimed  to  be  res 

ita,  was  a  dismissal  on  the  merltd,  or  merely  a  dismissal  for  fail- 

t  proof. 

.  Note. — ^For  other  cases,  see  Judgment,  Cent.  Dig.  §§  1822-1825; 

Dig.  §  9G6.»] 

laaea  see  same  topic  A  S  numbbb  In  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indezei 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  the  New  England  Furniture  Company  against  Morris 
Joseph.  From  a  judgment  of  the  Municipal  Court  of  the  City  of 
New  York,  dismissing  the  complaint,  plaintiff  appeals.    Reversed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Otto  A.  Samuels,  for  appellant. 
Jacob  Cebulsky,  for  respondent. 

PER  CURIAM.  On  the  trial  of  this  action  defendant  offered  in 
evidence  the  judgment  roll  of  a  prior  action  between  the  same  parties, 
and  asked  for  the  dismissal  of  the  complaint  on  the  ground  of  res 
judicata.  The  judgment  roll  in  the  prior  action  is  not  in  evidence; 
but  the  court,  while  examining  it,  and  evidently  reading  from  it, 
states  that  the  complaint  was  dismissed  on  the  merits.  The  minutes  • 
of  the  previous  trial  are  in  evidence,  however,  and  show  that  at  the 
close  of  the  case  defendant  moved  to  dismiss,  on  the  ground  that  the 
plaintiff  had  failed  to  prove  delivery,  which  motion  was  granted. 

In  a  court  of  inferior  jurisdiction,  such  as  the  Municipal  Court 
of  the  City  of  New  York,  where  no  formal  judgment  is  entered, 
other  than  the  indorsement  of  the  justice  on  the  papers,  it  is  proper 
to  examine  the  record,  to  discover  what  disposition  was  actually  made 
of  the  case.  The  previous  disposition,  having  been  merely  dismissal 
for  failure  of  proof,  was  not  a  bar  to  the  present  action. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 


(70  Misc.  Rep.  82.) 

In  re  TOWN  OF  RUTLAND. 

(Supreme  Court,  Special  Term,  Jefferson  County.    December,  1010.) 

1.  Highways  (§  75*) — Discontinuance— Order— Pkesumptions. 

The  making  of  an  order  discontinuing  a  highway  presupposes  the  ex- 
istence of  a  highway  to  be  discontinued,  since,  unless  there  was  a  high- 
way, the  town  authorities  would  have  no  jurisdiction  to  institute  or  en- 
tertain a  proceeding  for  a  discontinuance. 

[Ed.  Note. — For  other  cases,  see  Highways,  Dec.  Dig.  §  75.*] 

2.  Highways  (§  44*) — Abandoned  Turnpike  and  Plank  Roads. 

The  policy  of  the  law  has  been  to  appropriate  as  highways  abandoned 
turnpike  and  plank  roads. 
[Ed.  Note. — For  other  cases,  see  Highways,  Dec.  Dig.  §  44.*] 

3.  Highways  (§  77*) — Discontinuance— Procedure. 

Laws  1873,  c.  516,  giving  the  commissioners  of  highways  of  two  towns- 
authority  to  discontinue  any  bridge  or  highway  in  the  towns,  at  a  cer- 
tain place,  attempted  no  express  repeal  of  the  general  highway  law  (2 
Rev.  St.  [5th  Ed.]  pt  1,  c.  16),  and  such  oflBcials  in  discontinuing  a 
bridge  or  highway  were  obliged  to  proceed  under  the  general  highway 
law,  and  where  it  did  not  appear  that  the  highway  sought  to  be  dis- 
continued had  become  unnecessary,  and  there  was  no  certificate  of  free- 
holders as  to  the  uselessness  of  the  road,  as  required  by  the  general 
highway  law,  and  no  notice  to  those  residing  on  the  road  was  given,  as 

*For  other  cases  see  same  topic  ft  S  nxjmber  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Jd  by  Laws  1873,  c.  69,  the  highway  and  bridge  were  not  dlscon- 

by  the  procedure. 

Note.— For  other  cases,  see  Highways,   Cent.   Dig.   §§  263-2G8; 
►ig.  §  TT.*] 

8  (§  225*) — Construction— Statutes  in  Pari  Materia. 

utes  upon  the  same  subject,  being  in  pari  materia,  must  be  con- 
together  and  considered  as  one  act. 
Note.— For  other  cases,  see  Statutes,  Cent  Dig.  §§  302,  303 ;   Dec. 

225.*] 

Ys  (§  77*) — Highway  Commissioners— Powers. 

common-law  rule  is  that  authority  vested  in  several  must  be  ex- 

by  all,  and  inasmuch  as  Laws  1873,  c.  516,  gives  to  the  comnils- 

I  of  highways  of  two  towns  ix)wer  to  discontinue  a  bridge  or  high- 

II  the  commissioners  must  sign  the  order  of  discontinuance  or  be 
!  to  attend  a  meeting  for  deliberating  upon  such  matter,  and, 
there  has  been  notice  to  all  which  must  appear  in  the  order,  the 
ling  is  not  void  if  one  omits  to  sign,  as,  under  such  circumstances, 
►rity  may  act. 

Note. — For  other  cases,  see  Highways,  Dec.  Dig.  §  77.*] 

YS  (§  79*) — ^Abandonment-^Temporary  Interruption. 
porary  Interruption,  because  of  the  weakness  or  destruction  of  a 
though  covering  a  considerable  time,  does  not  operate  as   an 
»nment  of  the  bridge  as  a  public  way ;    it  being  a  highway  until 
:inued  by  proper  authority. 

Note.— For  other  cases,  see  Highways,  Cent.  Dig.  §§  279-287 ;  Dec. 
79.*] 

ION  (§  20*) — Highways— Time. 

ghway  by  dedication  as  against  the  owner  of  land  over  which  It 
may  be  created  by  him  within  a  less  period  than  20  years,  but  his 
d  intent  so  to  do  must  appear  by  satisfactory  evidence. 
Note. — For  other  cases,  see  Dedication,  Cent.  Dig.  §§  17-30;    Dec. 
20.*] 

ion  (§  35*) — Acceptance— Highways. 

re  a  highway  was  used  continuously  from  1893,  which  use  was 
I  ted  by  the  labor  of  taxpayers  of  the  town,  under  the  Implied,  if 
press,  authority  of  the  highway  commissioners,  it  amounted  to  an 
I  nee. 

Note. — For  other  cases,  see  Dedication,  Cent  Dig.  §§  68-71 ;  Dec. 
35.*] 

(I  22*) — Joining  op  Towns  in  Rebuilding  Bridges— Demand 
Town  to  Join— Irregularities— Waiver. 

re  a  notice  from  one  town  to  another  demanding  that  it  join  in  the 
ing  of  a  bridge  over  a  river  separating  the  towns  was  given  by  the 
Isor  instead  of  the  town  clerk,  as  expressly  required  by  Highway 
::;onsol.  Laws,  c.  25)  §§  252-255,  and  the  town  receiving  the  notice 
ed  in  writing  refusing  to  join,  without  objecting  to  the  sufficiency 
notice,  and  no  objection  was  raised  thereto  upon  a  motion  for  an 
requiring  the  town  officials  to  direct  the  town  superintendents  to 

such  bridge,  as  expressly  permitted  by  Highway  Law,  §  25G,  ir- 
:ity  in  the  notice  will  be  deemed  waived. 
Note. — For  other  cases,  see  Bridges,  Dec.  Dig.  §  22.*] 

tion  of  the  Town  of  Rutland   for  an  order  requiring  the 

ird  of  the  Town  of  Le  Ray  to  require  the  Town  Superin- 

join  the  Town  of  Rutland  in  rebuilding  the  bridge  across 

er  known  as  the  Power  Plant  Bridge.    Judgment  for  appli- 


ses  see  same  topic  &  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Fred  H.  Moore,  for  the  motion. 
Delos  M.  Cosgrove,  opposed. 

ROGERS,  J.  This,  as  stated  in  the  title,  is  an  application  to  require 
the  authorities  of  the  town  of  Le  Ray  to  join  the  authorities  of  Rut- 
land to  contribute  to  and  with  the  town  of  Rutland  one-half  the  ex- 
pense of  building  a  bridge  across  Black  river  at  a  point  at  and  upon 
an  alleged  highway  3,440  feet  down  stream  and  southwesterly  from 
the  point  where  said  highway  crosses  another  highway  leading  to  an- 
other bridge  in  the  village  of  Black  river. 

The  Black  river  is  the  boundary  line  between  said  towns.  Laws 
1801,  c.  163;  Laws  1802,  c.  93;  Laws  1806,  c.  16;  Rev.  Laws  1813, 
c.  101. 

This  proceeding  can  be  successfully  maintained,  if  at  all,  only  upon 
a  finding  that  the  locus  in  quo  constitutes  a  highway ;  a  part  being  in 
Le  Ray  and  a  part  in  Rutland,  and  the  connection  across  the  river  be- 
ing by  virtue  of  a  bridge.    Beckwith  v.  Whalen,  70  N.  Y.  430. 

On  the  13th  of  August,  1873,  the  three  highway  commissioners  of 
the  town  of  Le  Ray,  and  two  of  the  highway  commissioners  of  the 
town  of  Rutland  made  an  order  assuming  to  discontinue  said  highway 
including  the  said  bridge.  This  order  was  made  pursuant  to  the  pro- 
visions of  chapter  516  of  the  Laws  of  1873,  passed  May  loth  of  that 
year. 

Making  the  order  presupposes  the  existence  of  a  highway  to  be  dis- 
continued; because,  unless  there  was  a  highway,  the  town  authorities 
would  have  had  no  jurisdiction  to  institute  or  entertain  a  proceeding 
for  discontinuance.  Miller  v.  Garlock,  8  Barb.  163;  Matter  of  Fox 
Street,  64  App.  Div.  488,  67  N.  Y.  Supp.  67. 

Whether  the  highway  was  created  by  deed,  user,  dedication,  or  pro- 
ceedings under  the  general  statutes  does  not  appear;  nor  does  it  ap- 
pear for  what  length  of  time  it  existed  prior  to  1873,  except  that  it 
was  beyond  the  memory  of  any  witness  produced  upon  the  trial,  and 
except,  also,  that  it  is  designated  in  the  said  proceedings  for  discon- 
tinuance as  the  "Old  Plank  Road." 

The  policy  of  the  law  in  this  state  has  been  to  appropriate  as  high- 
ways abandoned  turnpike  and  plank  roads.  People  ex  reL  Keene  v. 
Supervisors,  161  N.  Y.  190-194,  45  N.  E.  453. 

Neither  does  it  appear  to  what  extent  the  highway  was  traveled; 
but  it  must  have  been  considerable,  as  it  constituted  the  shortest  and 
most  direct  route  between  the  village  (now  city)  of  Watertown  and 
the  village  of  Black  River  and  was  a  part  of  the  principal  thorough- 
fare easterly  to  the  village  of  Carthage.  It  has  recently  been  adopted 
by  the  proper  authorities  for  the  building  of  a  state  road  extending 
from  Watertown  to  the  village  last  mentioned  and  is  designated  as 
route  27  in  section  120,  art.  6,  c.  330,  Laws  1908.  The  "good  road" 
has  now  been  completed  with  "macadam"  pavement  from  Watertown 
to  Carthage. 

The  statute  of  1873,  under  which  it  was  assumed  to  discontinue  the 
highway,  and  which  included  the  bridge  and  the  approach  for  some 
distance  on  each  side  of  the  river,  provides: 
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nissioners  of  highways  of  the  towns  of  Rutland  and  Le  Ray 
hereby  authorized  to  discontinue  any  bridge  or  highway  now 
laimed  to  exist  in  said  towns,  below  the  village  of  Black  River 
lile  therefrom,  and,  In  lieu  thereof,  to  lay  out,  in  the  manner  pro- 
7,  a  highway  about  pne  mile  in  length  along  or  near  the  bank 
?r  in  the  town  of  Le  Ray,  connecting  the  bridge  at  the  village  of 
to  the  line  of  the  old  plank  road  leading  to  the  city  of  Water- 
le  expense  of  such  new  highway  shall  be  borne  equally  by  said 
tland  and  Le  Ray." 

liscontinuing  the  road  in  question,  a  new  highway  was  laid 
own  of  Le  Ray,  as  provided  in  the  statute.  For  the  land 
le  new  highway,  damages  seem  to  have  been  assessed  and 
owners. 

i  new  road  remains  open,  it  is  practically  unused — so  little 
5  growing  in  the  roadbed. 

Dt  appear  from  the  evidence  presented  nor  by  recital  in  the 
;continuance  that  any  step  in  the  proceedings  was  taken  as 
)y  the  general  highway  law  as  it  then  existed.  There  was 
application  by  a  person  liable  to  be  assessed  for  highway 
:v.  St.  513,  §  54) ;  no  summoning  of  freeholders  to  certify 
>  the  propriety  of  discontinuance  (1  Rev.  St.  502,  §  2),  nor 

finding  that  the  old  road  had  become  unnecessary  (Id.  § 
es  notice  appear  to  have  been  given  to  the  persons  living 
iway  (Laws  1873,  c.  69). 

on  of  said  road  so  attempted  to  be  discontinued  in  the  town 
was  fenced  on  one  side  and  bounded  by  a  forest  on  the 
jmporary  fence  was  built  across  it  by  Mr.  Henry  Hunting- 

his  house,  and  the  portion  so  fenced  in  was  used  by  him 

je  that  had  crossed  the  river  from  time  out  of  memory  fell 

ied  away  by  a  flood  in  the  spring  of  1873.    A  new  bridge 

n  the  same  site  by  popular  subscription  in  1891  or  1892, 

Tied  away  before  completion.    Soon  thereafter  (1893)  the 

Ige  was  built  on  the  same  site  by  "the  town  of  Rutland  and 

ascription,"  and  was  at  once  used  by  the  public  in  connec- 

e  abandoned  road. 

mentioned  bridge  has  now  become  weak  and  has  been  con- 

[evertheless,  since  its  erection  it  has  been,  and  still  is,  much 

ms  and  vehicles,  including  automobiles. 

he  town  board  of  the  town  of  Le  Ray  by  resolution  caused 

a  signboard  thereon  to  be  placed  at  the  intersection  of  the 
stion  on  the  Le  Ray  side  of  the  river  and  the  new  road  pre- 

out,  with  a  hand  pointing  in  the  direction  of  the  bridge, 
cription,  "This  is  not  a  highway." 

;  time  of  said  discontinuance  order,  road  warrants  for  per- 
f  highway  labor  were  issued  by  the  highway  commission- 
verseer  of  the  road  district  which  before  had  included  such- 
1  portion  of  the  road  in  Le  Ray,  omitting  any  reference 
id  the  highway  commissioners  have  assumed  to  ignore  its 

a  part  of  the  highway  system  of  the  town, 
less,  in  the  year  1908,  Frank  Walts,  who  was  then  high- 
ssioner  of  Le  Ray,  caused  a  large  boulder,  that  had  rolled 
ir.s.— 7 
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down  into  and  obstructed  the  road  about  50  feet  from  the  bridge,  to 
be  blasted  in  pieces  and  removed;  and  Perley  Huntington,  living  on 
the  farm  adjoining  said  discontinued  road  for  19  years,  has  been  em- 
ployed by  the  commissioners  of  Le  Ray.  to  cut  the  brush  alongside  the 
road  and  to  stone  and  repair  the  roadbed.  He  and  others  residing  in 
the  road  district  to  which  the  discontinued  part  formerly  belonged 
have  been  permitted  to  work  out  their  highway  taxes  on  such  discon- 
tinued portion. 

The  first  question  then  is:  Did  the  proceedings  mentioned  work  a 
discontinuance  of  the  highway?  The  statute  of  1873  attempted  no  ex- 
press repeal  of  the  general  highway  law  (2  Rev.  St.  [5th  Ed.]  pt.  1,  c. 
16)  as  then  existing.  Its  purpose  apparently  was  to  confer  a  power 
on  the  highway  commissioners  of  the  two  towns  in  a  proceeding  not 
provided  for  by  any  statute;  but,  with  respect  to  the  general  proce- 
dure, application  by  a  person  liable  to  be  assessed  for  highway  labor, 
the  certificate  of  freeholders  that  the  highway  had  become  unneces- 
sary, compensation  to  persons  damaged  by  the  discontinuance,  and  no- 
tice to  such  persons  as  live  upon  the  highway,  the  law  apparently  re- 
mained as  before,  and  for  aught  that  I  can  see  should  have  been  ob- 
served. 

While  the  Legislature  had  power  to  discontinue  the  highway  and 
also  to  delegate  the  power  to  others  (Egerer  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  130  N.  Y.  108,  29  N.  E.  95,  14  L.  R.  A.  381),  it  did  not  by  the 
act  in  question  expressly  or  by  implication  provide  that  the  commis- 
sioners should  or  might  do  it  in  any  event,  and  whether  it  ought  or 
ought  not  to  be  done ;  neither  does  it  provide  for  those  who  might  be 
inconvenienced  or  damaged  by  the  change. 

Statutes  upon  the  same  subject,  being  in  pari  materia,  are  to  be  con- 
strued together  and  considered  in  one  act  (1  Kent,  Comm.  463;  Per- 
kins V.  Perkins,  62  Barb.  631 ;  People  v.  Smith,  69  N.  Y.  175 ;  Peo- 
ple V.  Commissioners,  77  Hun,  372,  28  N.  Y.  Supp.  871),  and  all 
ought  to  be  complied  with. 

Under  the  general  highway  law,  it  must  have  appeared  that  the 
highway  sought  to  be  discontinued  has  become  unnecessary.  People 
V.  Griswold,  67  N.  Y.  59 ;  Matter  of  Fox  Street,  54  App.  Div.  483,  67 
N.  Y.  Supp.  57 ;  People  v.  Pike,  18  How.  Prac.  70. 

The  certificate  of  12  freeholders  as  to  the  uselessness  of  the  road 
was  essential  to  give  jurisdiction.  People  v.  Hynds,  30  N.  Y.  472; 
Town  of  Gallatin  v.  Loucks,  21  Barb.  578 ;  Fitch  v.  Commissioners  of 
Kirkland,  22  Wend.  132. 

Who  owned  the  land  over  which  the  road  ran,  who  were  the  abut- 
ting owners,  and  who,  if  any,  were  damaged  by  the  discontinuance  of 
the  road,  are  not  shown.  No  notice  to  those  residing  on  the  road  was 
given,  as  required  by  chapter  69,  Laws  1873,  yet  those  damaged,  if 
'there  were  such,  could  not  be  deprived  of  their  interest  in  the  highway 
except  by  due  process  of  law.  Const.  N.  Y.  art.  1,  §  6 ;  Abendroth 
V.  Manhattan  R.  Co.,  122  N.  Y.  1,  25  N.  E.  496,  11  L.  R.  A.  634,  19 
Am.  St.  Rep.  461 ;  Egerer  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  130  N.  Y. 
108,  29  N.  E.  95,  14  L.  R.  A.  381 ;  Matter  of  City  of  Rochester,  24 
App.  Div.  283-289,  48  N.  Y.  Supp.  764;   Morgan  v.  King,  35  N,  Y. 
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.  Dec.  58 ;  Buckholz  v.  N.  Y.,  L.  E.  &  W.  R.  R;  Co.,  14a 
43  N.  E.  76. 

•,  the  power  was  to  "the  commissioners  of  highways  of  the 
itland  and  Le  Ray,"  not  a  part  of  them.  The  Le  Ray  corn- 
all  signed  the  order;  only  two  of  the  Rutland  commis- 
icipated,  so  far  as  the  records  show.  I  am  informed  there 
t  three  commissioners  in  office  at  the  time, 
tnon-law  rule  is  that  authority  vested  in  several  must  be 
r  all.  Applying  this  doctrine  to  the  highway  statutes,  it 
lid  that  all  the  commissioners  must  sign,  or  be  notified  to 
:he  purpose  of  deliberating  upon  and  considering  the  mat- 
;  and  where  there  has  been  notice  to  all,  which  must  ap- 
order,  the  proceeding  is  not  void  if  one  omits  to  sign,  as 
circumstances  a  majority  may  act.  Babcock  v.  Lamb,  1 
Fitch  V.  Commissioners  of  Kirkland,  23  Wend.  132-135 ; 
lynds,  30  N.  Y.  470;  People  v.  Williams,  36  N.  Y.  441; 
5aker,  173  N.  Y.  249-254,  65  N.  E.  1100. 
ry  interruptions  by  reason  of  the  weakness  or  destruction 
;e,  though  covering  a  considerable  space  of  time,  would  not 
in  abandonment  of  it  as  a  public  way  ( Matter  of  Glenn  & 
Hun,  607,  3  N.  Y.  Supp.  461)  ;  the  law  being  that  once  a 
does  not  cease  until  discontinued  bv  proper  authority 
Phillips,  103  N.  Y.  77,  8  N.  E.  514;  Walker  v  Caywood, 

on  then  is  that  the  highway,  including  the  bridge,  was  not 
1  by  the  proceeding  attempted  under  the  special  act  of 

ming  this  conclusion  is  not  warranted  and  that  there  was 
ontinuance  in  1873,  the  second  inquiry  comes :  Is  it  still  a 
1  highway  ?  Its  use  by  the  public  has  been  continuous  and 
irruption  since  1893. 

ly  by  dedication,  as  against  the  owner  of  land  over  which 
lay  be  created  by  him  within  a  less  period  than  20  years, 
d  intent  so  to  do  must  appear  by  satisfactory  evidence.  3 
n.  457;   Cohoes  v.  D.  &  H.  C.  Co.,  134  N.  Y.  402,  31  N. 

r  has  appeared  to  challenge  the  fact  of  dedication  to  the 
The  abutters  have  fenced  and  worked  the  road  as  a  high- 
n  daily  use  by  them. 

)n  to  the  fact  of  dedication,  there  must  be  on  the  part  of 
acceptance.  Here  no  town  official  has  obstructed  the  road 
a  interfered  with  it  to  the  actual  embarrassment  of  travel. 
)een  a  public  use  for  many  years,  facilitated  by  the  labor 
lyers  of  the  town  by  the  implied,  if  not  express,  authority 
way  authorities;  and  it  was  to  such  an  extent  as  in  my 
5  amount  to  an  acceptance,  notwithstanding  the  officials, 
declarations  and  to  a  limited  extent  by  acts,  undertook  to 
ance  after  August,  1873. 

e  remembered  that  the  supervisor,  commissioner  of  high- 
le  overseers  of  road  districts  do  not,  as  a  whole  or  singly, 
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alone  constitute  the  "town"  or  the  "public."  The  users  of  the  road, 
the  inhabitants  at  large,  must  be  considered  in  determining  whether 
there  has  been  an  acceptance. 

The  town  officers  doubtless  have  sought  to  rid  themselves  of  the 
cost  of  erecting  the  bridge ;  but  the  people  of  the  town  ought  not  to 
have  the  benefits  of  the  way  for  a  long  period  of  time  without  bearing 
a  share  of  the  burdens. 

It  is  not  permissible  to  say  one  thing,  and  all  the  time,  by  implica- 
tion, at  least,  do  another.  Nor  should  an  important  public  improve- 
ment like  the  building  of  the  state  road  be  thwarted  except  for  good 
cause.  To  do  so  would  work  serious  injury  to  the  inhabitants  of  the 
town  of  Le  Ray  as  well  as  other  persons  whose  business  and  conven- 
ience make  the  bridge  almost  a  necessity.  Palmer  v.  Palmer,  150  N. 
Y.  139-148,  44  N.  E.  966,  55  Am.  St.  Rep.  653 ;  McVee  v.  City  of 
Watertown,  92  Hun,  306,  36  N.  Y.  Supp.  870;  Thomp.  Highways 
(3d  Ed.)  65;  Flack  v.  Village  of  Green  Island,  122  N.  Y.  107,  id 
N.  E.  267.  The  authorities  cited  bear  on  the  question  of  dedication 
or  acceptance. 

This  leads  to  the  conclusion  that,  even  if  the  original  highway  was 
discontinued,  it  has  been  recreated  and  is  now  one  of  the  highways 
of  the  town. 

As  to  the  Rutland  side,  there  seems  to  be  no  question.  The  proper 
town  officers  are  prosecuting  this  proceeding  without  opposition,  ex- 
cept as  it  comes  from  the  Le  Ray  side  of  the  river.  Rutland  as- 
serts, and  it  must  be  so  found,  that  there  is  a  highway. 

The  bridge  apparently  comes  within  the  provisions  of  the  present 
highway  law  as  to  maintenance,  repairs,  and  rebuilding  (Laws  1909^ 
c.  30 ;  Consol.  Laws,  c.  25,  §  250),  requiring  that  the  towns  "shall  be 
liable  to  pay  *  *  *  their  just  and  equitable  share  of  such  expense 
when  so  constructed  over  streams  or  other  waters  upon  their  bound- 
aries." This  is  to  be  at  the  equal  expense  of  the  two  towns  (Lap- 
ham  v.  Rice,  55  N.  Y.  472;  Day  v.  Day,  94  N.  Y.  153-156;  People 
v.  Town  Auditors,  136  App.  Div.  166,  120  N.  Y.  Supp.  696),  unless 
the  board  of  supervisors  of  the  county  shall  have  otherwise  appor- 
tioned it  (Consol.  Laws,  c.  25,  §  254),  which  does  not  appear  to  have 
been  done. 

The  town  of  Le  Ray  has  voted  down  a  resolution  to  join  the  town 
of  Rutland  in  rebuilding  the  bridge;  and,  after  due  notice  in  writ- 
ing fr.om  the  town  board  of  the  town  of  Rutland  by  Morris  S.  Gregg, 
supervisor,  to  the  town  board  of  the  town  of  Le  Ray  to  join  in  the 
rebuilding  of  said  bridge,  the  town  board  of  the  town  of  Le  Ray  on 
April  29,  1910,  gave  notice  in  writing  that  it  refused  to  join  in  such 
lebuilding.  Id.  §  255.  This  places  the  Rutland  authorities  in  a  posi- 
tion to  move  in  the  matter. 

It  will  be  noted,  however,  that  the  statute  directs  that  the  complain- 
ing notice  be  by  the  "town  board"  given  by  the  "town  clerk  thereof." 
Mr.  Gregg  as  supervisor  is  a  member  and  the  presiding  officer  of  the 
town  board  (5  Consol.  Laws,  4272,  §  131),  and  he  states  in  his  affi- 
davit "the  deponent  was  directed  by  the  town  board  of  Rutland  to 
institute  and  prosecute"  the  proceeding. 
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5wer  by  the  Le  Ray  town  board  refusing  to  join  probably 

:o  a  waiver  of  the  informality,  if  any,  of  the  Rutland  de- 

rarey  v.  Smith,  2  N.  Y.  60. 

er,  the  counsel  for  the  town  of  Le  Ray  raises  no  objection 

m  or  manner  of  service  of  the  notice.    Schieck  v.  Donohue, 

)iv.  330,  87  N.  Y.  Supp.  206. 

Lide,  therefore,  that  the  town  authorities  of  the  towns  of 

id  Rutland  should  direct  their  respective  town  superintend- 

build  said  bridge.     Highway  Law,  §  256.    This  should  he 

I  early  day,  as  the  present  condition  of  the  bridge  is  danger- 

L  serious  accident  is  liable  to  occur  at  any  time. 

tute  directs  that  the  court  in  granting  the  application  should 

5  amount  to  be  expended  in  such  rebuilding  in  the  following 

motion  be  granted  in  whole  or  in  part  whereby  funds  shaU  be 
carry  the  order  into  effect  the  court  shaU  specify  the  amount  of 
aired  for  that  purpose."  Highway  Law,  |  256;  Matter  of  Mt. 
Hun,  32. 

y  information  I  have  as  to  what  that  sum  shall  be  is  con- 

the  affidavit  and  evidence  of  the  county  commissioner  that 

ted  cost  is  $10,000. 

s  are  allowed  to  either  party. 

tr  may  be  prepared  corresponding  with  this  memorandum; 

>t  agreed  upon  by  the  parties,  will  be  settled  on  one  day's 

i  accordingly. 
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Court,  Appellate  Division,  Third  Department    March  8,  1911.) 

121*) — Abguhent  op  Counsel. 

re  a  party  Is  a  witness  in  his  own  behalf,  his  conduct  and  testi- 
n  the  case  are  proper  subjects  for  comment  by  counsel  of  the  ad- 
)arty  in  his  argument  to  the  jury. 

Note. — For  other  cases,  see  Trial,  Cent.  Dig.  §§  294r-298 ;  Dec.  Dig. 
I 

13o*) — Impbopeb  Abgument  op  CouNSEiy— Corbection  by  Court. 
r  resulting  from  improper  language  of  counsel  of  the  successful 
u  summing  up  to  the  jury  is  cured,  where  the  court  promptly 
that  the  remarks  were  improper  and  directed  the  Jury  to  disre- 
lem. 
Note. — For  other  cases,  see  Trial,  Cent.  Dig.  f  316;    Dec.  Dig.  S 


AKD  Ebrob  (§  999*) — Vebdict— Conclusiveness. 
istify  a  reversal,  it  must  appear  that  the  verdict  was  against  the 
of  the  evidence,  or  the  proof  so  clearly  preponderated  in  favor  of 
ary  result,  that  it  could  be  said  that  there  was  error  in  the  con- 

Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  I§  3912- 
Dec.  Dig.  §  999.*] 

les  aee  same  topic  &  S  ztttmbbb  In  Deo.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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4.  Master  and  Sebvant  (§  80*) — ^Action  fob  Wages— Countebcuoic—Veb- 

DICT. 

In  an  action  by  an  employ  $  as  a  milk  peddler  for  balance  of  wages  due, 
evidence  held  to  Justify  a  verdict  tbat  the  employer  did  not  establish  his 
counterclaim,  based  on  the  failure  of  the  employ^  to  account  for  the  milk 
sold  and  money  collected  therefor. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec  Dig.  §  80.*] 

Appeal  from  Warren  County  Court. 

Action  by  Philip  Kuntz  against  Henry  A.  Howard.  From  a  judg- 
ment for  plaintiff,  entered  on  the  verdict  of  the  jury,  and  from  an  or- 
der denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL, 
HOUGHTON,  and  BETTS,  JJ. 

James  H.  Bain,  for  appellant. 

Chambers  &  Finn,  for  respondent. 

BETTS,  J.  The  plaintiff,  an  employe  as  a  milk  peddler  of  the  de- 
fendant, brought  his  action  to  recover  for  balance  remaining  unpaid 
him  for  wages.  The  defendant  answered,  admitting  wages  not  paid, 
and  asserted  a  counterclaim  that  the  plaintiff  had  not  fuUy  accounted 
to  defendant  for  milk  sold.  The  case  was  originally  brought  in  the 
City  Court  of  Glens  Falls,  and  plaintiff  recovered  judgment  Siere ;  die 
defendant  appealing  to  the  County  Court.  In  the  County  Court  the 
jury  found  a  verdict  for  the  plaintiff  for  the  full  amount  claimed  by 
him.  The  only  question  litigated  was  the  counterclaim.  Thew  was 
sufficient  evidence  before  the  jury  to  justify  the  verdict  rendered.  The 
defendant  relies  principally  upon  an  alleged  summary  of  the  books, 
kept  for  the  most  part  by  the  defendant,  and  which  summary  showed 
an  apparent  shortage  by  the  plaintiff  in  not  fully  accounting  to  the 
defendant  for  milk  sold  and  money  collected  therefor  of  $413.80. 

The  plaintiff  had  worked  for  the  defendant,  who  was  a  lawyer,  cow 
owner,  and  farmer,  from  April  to  November  as  a  farm  hand,  and  then 
from  November,  1907,  to  December  31,  1908,  as  a  milk  peddler.  The 
defendant  had  a  farm  near  the  city  of  Glens  Falls,  and  produced  a 
certain  quantity  of  milk  himself,  and  other  milk  was  bought  from 
farmers  or  cow  owners  residing  in  that  vicinity.  The  procedure  was 
for  this  milk  from  outside  owners  to  be  brought  to  the  defendant's 
premises  and  placed  in  cans  for  peddling  to  some  150  customers. 
Some  portion  of  it,  after  being  brought  to  the  defendant's  place,  was 
bottled  and  placed  in  smaller  cans  by  the  defendant,  and  sometimes 
by  the  plaintiff,  and  sometimes  by  other  persons,  and  then  each  day 
the  plaintiff  would  start  out  peddling,  with  large  cans  of  milk  contain- 
ing 40  quarts  each,  and  bottles  and  smaller  cans  of  various  sizes.  The 
testimony  varies  as  to  whether  the  plaintiff  actually  knew  of  the 
amount  of  milk  that  he  took  from  the  defendant.  He  claims  he  did 
not,  but  usually  accepted  amounts  stated  by  defendant  and  others.  He 
dipped  from  the  cans  with  a  quart  measure  only,  sometimes  being  re- 
quired to  measure  out  pints  with  that  quart  measure.  Of  course,  this 
would  be  a  guess,  with  the  likelihood  that  the  customer  who  was  pres- 
ent would  get  his  full  pint,  or  more,  while  the  defendant,  who  was 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Diss.  1907  to  date,  ft  Rep*r  Indexes 
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ght  have  over  one  pint  taken  from  his  supply,  which  would 
inst  plaintiff  in  his  returns  to  defendant.  If  defendant  did 
re  of  this,  he  should  have  furnished  plaintiff  with  a  pint  dip- 

rs  that,  when  the  plaintiff  commenced  peddling  milk,  he  suc- 
nilk  peddler  who  was  claimed  to  have  been  short  in  his  ac- 
d  there  were  various  milk  tickets  outstanding  put  out  by  the 
iler.  There  is  no  clear  evidence  whatever  that  the  defend- 
expert  accountant  had  any  way  of  determining  how  many 
ts  were  then  outstanding.  When  the  plaintiff  left  the  de- 
employment,  various  milk  tickets  were  also  left  outstanding 
It  is  from  the  testimony  of  the  defendant  alone  as  to  the 
■  these  milk  tickets,  in  both  cases,  that  the  jury  would  be  re- 
!)elieve  the  table  or  summary  put  in  evidence.  The  jury  also 
ooks  kept  by  the  defendant,  and  some  books  kept  by  the 
lefore  them,  with  an  opportunity  of  examiiiing  them  in  con- 
ith  said  alleged  summary.  The  plaintiff  claimed  that,  in 
it  milk  in  the  method  that  he  was  required  to  deal  it  out, 
would  be  occasioned  by  dipping.  He  produced  two  milk 
vho  substantiated  this  claim  of  his.  He  also  claimed  that  a 
TO  milk  would  be  less  when  it  had  cooled,  and  that  sometimes 
d  freeze  so  that  it  could  not  be  dipped  out  without  waste 
lad  an  opportunity  of  seeing  these  parties,  and  the  witnesses, 
oks,  and  the  statements  claimed  to  have  been  compiled  there- 
of hearing  the  expert  accountant.  Evidently  they  did  not 
5  accountant's  evidence,  nor  accept  his  table.  They  did  be- 
vidence  of  the  plaintiff  and  the  milkmen  whom  he  produced, 
tendant  objected  and  excepted  to  certain  language  of  .the 
attorney  while  summing  up  to  the  jury.  The  learned  county 
mptly  stated  that  the  remarks  were  improper,  and  directed 
)  disregard  them.  The  defendant  was  a  witness  in  his  own 
i  so  his  conduct  and  evidence  in  this  case  only  was  a  proper 
r  comment.  There  is  nothing  in  the  case  to  show  that  the 
emarks  of  the  plaintiff's  attorney  were  justified,  but  we 
the  court  did  all  that  was  required  or  necessary  to  be  done 
the  defendant's  rights.  Certain  exceptions  are  presented 
endant  to  the  rulings  of  the  learned  county  judge.  We  find 
ble  error  presented  by  these  rulings. 

e  presents  a  disputed  question  of  fact.  "In  reviewing  the 
:ion  of  a  trial  court  upon  questions  of  fact,  an  appellate  tri- 
Dt  warranted  in  reversing,  upon  the  sole  ground  that,  in  its 
le  trial  court  should  have  reached  a  different  conclusion  upon 
evidence.  The  beneficial  exercise  of  the  power  of  review 
ses,  it  is  true,  can  be  attained  only  by  relieving  the  appellate 
om  the  obligation  of  adopting  arbitrarily  the  conclusions  of 
Durt;  but  a  proper  regard  for  the  advantages  possessed  by 
in  the  disposition  of  questions  affecting  the  credibility  of 
and  those  depending  upon  the  weight  and  authority  of  con- 
dence,  require  great  consideration  to  be  accorded  to  its  opin- 
justify  a  reversal  it  must  appear  that  such  findings  were 
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against  the  weight  of  evidence,  or  that  the  proofs  so  clearly  prepon- 
derated in  favor  of  a  contrary  result  that  it  can  be  said  with  a  reason- 
able degree  of  certainty  that  the  trial  court  erred  in  its  conclusions." 
Baird  v.  Mayor,  96  N.  Y.  567-576. 

We  see  no  reason  for  disturbing  the  verdict.  We  think  the  judg- 
ment should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs.    All  concur. 


(70  Misc.  Rep.  129.) 

CUNNINGHAM  v.  CUNNINGHAM. 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1910.) 

1.  Marriage  (§  lO*) — Annulment— Grounds. 

Immediately  after  a  marriage  In  New  Jersey  by  residents  of  New 
York,  without  the  parents*  consent,  they  returned  to  New  York,  where 
plaintiff  who  was  under  the  legal  age  of  consent,  resumed  her  residence 
with  her  parents.  Held,  that  under  the  statutes  of  New  Jersey  the  mar- 
riage was  not  invalid,  and  an  action  to  annul  it  will  not  He  in  New  York. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Cent.  Dig.  §§  10,  11;  Dec 
Dig.  §  19.*] 

2.  Marriage  (§  3*) — Annulment— Foreign  Marriage. 

The  courts  of  New  York  will  not  annul  a  marriage  contracted  in  New 
Jersey,  but  not  subject  to  annulment  in  such  state,  because,  had  it  taken 
place  in  New  York,  an  action  for  annulment  would  lie. 

[Ed.  Note. — ^For  other  cases,  see  Marriage,  Cent.  Dig.  if  3,  23;  Dec 
Dig.  §  3.*] 

Action  by  Anna  Cunningham  against  William  Cunningham  to  annul 
a  marriage.    Complaint  dismissed. 

A.  P.  Wagener,  for  plaintiff. 

GREENBAUM,  J.  This  is  an  undefended  action  to  annul  a  mar- 
riage upon  the  ground  that  the  plaintiff,  at  the  time  of  the  marriage, 
was  under  the  age  of  legal  consent.  The  plaintiff  was  married  to  the 
defendant  on  the  30th  day  of  January,  1910,  at  Westwood,  N.  J.  She 
was  domiciled  at  the  time  in  the  borough  of  Manhattan,  city  of  New 
York,  where  she  resided  with  her  parents.  Immediately  after  the  mar- 
riage the  plaintiff  and  defendant  returned  to  the  city  of  New  York, 
where  she  resumed  her  residence  with  her  parents.  The  marriage  was 
never  consummated.  The  plaintiff  seeks  to  have  the  marriage  annulled 
upon  the  ground  that  such  marriage  is  voidable  under  the  statutes  of 
the  state  of  New  Jersey,  and  also  upon  the  further  ground  that,  the 
parties  to  such  marriage  being  citizens  of  and  domiciled  in  the  state 
of  New  York,  the  courts  of  this  state  will  annul  such  a  marriage  if 
an  action  for  that  purpose  would  lie  under  the  laws  of  the  state  of 
New  York. 

The  statutes  of  the  state  of  New  Jersey  (2  Gen.  Stat.  1896,  p.  2005, 
§  1),  offered  in  evidence,  provide  in  substance  that  no  justice  of  the 
peace,  minister  of  the  gospel,  or  any  other  person  having  authority  to 
join  persons  in  marriage,  shall  marry  any  male  under  the  age  of  21 
years  or  any  female  under  the  age  of  18  years,  unless  the  parents  of 
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or  shall  be  present  and  give  consent  thereto,  or  unless  such 
all  produce  a  certificate  of  consent  under  the  hand  of  such 
md  shall  prove  such  certificate  by  the  oath  or  affirmation  of 
>ne  person  of  full  age  and  discretion,  who  was  present  at 
ig  of  such  certificate.  It  is  further  provided  that,  if  a  justice 
iace  or  other  person  authorized  to  solemnize  any  marriage 
)ect  that  any  male  or  female  applying  to  be  married  is  under 
)f  21  years  or  18  years,  respectively,  and  no  consent  is  pro- 
le  shall  administer  to  such  male  or  female  or  both,  as  the  case 
lire,  an  oath  or  affirmation  that  such  male  is  of  the  full  age 
rs  and  that  such  female  is  of  the  full  age  of  18  years,  which 
iffirmation  shall  be  entered  upon  the  back  of  the  certificate 
Lge  required  by  law  to  be  made  by  the  person  solemnizing  such 

and  shall  be  his  justification  should  the  parties  so  married 
of  them  deceive  him  as  to  his  or  her  age." 
case  at  bar  no  consent  of  the  parents,  either  in  person  or  by 
!,  was  obtained  in  compliance  with  this  statutory  provision. 
:  noticed  that  this  statute  does  not  declare  that  noncompliance 
I  shall  invalidate  the  marriage.  On  the  contrary,  the  language 
itute  assumes  the  validity  of  the  marriage,  and  the  only  effect 
ire  to  comply  with  its  terms  is  to  subject  those  who  may  per- 
rriages  in  violation  of  its  provisions  to  the  penalties  conse- 
ereupon.  The  restrictions  and  safeguards  provided  for  in 
te  are  obviously  mere  regulations  intended  as  far  as  possible 
It  hasty  and  ill-considered  marriages  between  persons  of  im- 
ears.  Such  seems  to  be  the  construction  placed  upon  it  by 
:s  of  New  Jersey.  Pearson  v.  Howey,  11  N.  J.  Law,  12, 
Vyckoff  V.  Boggs,  7  N.  J.  Law,  138,  139,  in  referring  to  the 

question,  it  is  said : 

^visions  are  that  no  justice  of  the  peace  or  minister  of  the  gospel 
ry  a  male  person  nnder  the  age  of  21  years,  unless  the  parent  be 
id  consent  to  the  marriage,  or  give  a  certificate  in  toriting,  under 
and  any  Justice  or  minister  marrying  a  minor,  without  consent 
according  to  the  directions  of  this  act,*  shall  forfeit  $300,  etc.  It 
Lferred,  from  the  strictness  of  these  provisions  and  magnitude  of 
7  for  transgressing  them,  tliat  the  Legislature  deemed  them  to  be 
Igh  Importance  in  regulating  those  marriage  contracts,  whose  high 
s  are  never  afterward  revocable  by  the  parties.  No  person  will 
regard  of  the  Legislature  for  public  welfare  In  making  these  pro* 
10  considers  the  misery  created  by  marriages  before  reason  or  Judg- 
mature  and  the  deep  distress  they  often  entail  on  parents,  parties, 
ies." 

Cyc.  835,  it  is  said: 

the  statute  expressly  declares  a  marriage  contracted  without  the 
consent  to  be  a  nullity,  it  is  to  be  construed  as  entirely  directory 
(pect;  so  that  the  marriage  will  be  valid,  although  the  disobedience 
tute  may  entail  penalties  on  the  licensing  or  officiating  authorities." 

:herefore,  of  the  opinion  that  no  action  may  be  maintained  to 
5  marriage  in  so  far  as  its  validity  may  depend  upon  the  laws 
ate  of  New  Jersey. 

irther  contention  of  the  plaintiff,  relying  upon  Mitchell  v. 
63  Misc.  Rep.  680,  117  N.  Y.  Supp.  671,  that  this  court  will 
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assume  to  annul  a  marriage  entered  into  in  another  state  or  jurisdic- 
tion between  citizens  of  this  state,  although  lawful  where  made,  is  met 
by  the  contrary  decision  of  Donohue  v.  Donohue,  63  Misc.  Rep.  Ill, 
116  N.  Y.  Supp.  241,  which  to  my  mind  expresses  the  true  rule.  The 
complaint  is,  therefore,  dismissed  upon  the  merits. 
Complaint  dismissed. 


In  re  TIFFANY'S  ESTATE. 
(Supreme  Court,  Appellate  Division,  First  Department    March  10,  1911.) 

1.  Taxation  (§  867*) — ^Tbansfeb  Tax— Pbopebty  Taxable  —  Notes  of  Non- 

BESiDENT— '^Personal  Pbopebty." 

Transfer  Tax  Law  (Consol.  Laws  1909,  c.  00)  (  220,  Imposes  a  tax  up- 
on the  transfer,  where  the  transfer  Is  by  will  or  intestate  law,  of  prop- 
erty within  the  state,  when  deceased  was  a  nonresident  at  his  death. 
General  Construction  Law  (Consol.  Laws  1909,  c.  22)  |  39,  defines  tbe 
term  "personal  property"  as  including  all  things  In  action  and  all  writ- 
ten instruments  themselves  as  distinguished  from  the  rights  to  which  they 
relate,  by  which  any  right  in  property  or  any  debt,  etc.,  is  created.  Held, 
that  promissory  notes  owned  by  a  nonresident,  and  part  of  which  were 
executed  by  nonresidents,  and  which  were  secured  by  property  situated 
in  another  state,  but  were,  at  the  owner's  death,  and  for  some  time  prior 
thereto,  in  a  safe  deposit  box  in  this  state,  were  taxable  under  the  trans- 
fer tax  law. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  §S  1681-16SI; 
Dec.  Dig.  I  867.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6^  pp.  5346-5358; 
vol.  8,  p.  7753.] 

2.  Taxation  (§  859*) — ^Tbansfeb  Tax—Taxation  of  Notb»— Legislative  Au- 

THOBITT. 

The  Legislature  had  power  to  enact  Transfer  Tax  Law  (Consol.  Laws 
1909,  c.  60)  I  220,  so  as  to  apply  to  such  notes  owned  by  a  nonresident; 
the  fact  that  some  of  them  were  executed  by  residents  being  immaterial. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  §  859.*] 

Miller  and  Scott,  JJ.,  dissenting. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  Charles  C. 
Tiffany,  deceased.  From  an  order  of  the  Surrogate's  Coutt  fixing 
a  transfer  tax,  an  appeal  was  taken.    Affirmed. 

Argued  before  CLARKE,  iMcLAUGHLIN,  SCOTT,  MILLER, 
and    DOWLING,  JJ. 

Charles  P:  Rowland,  for  appellants. 

Henry  A.  Miller,  for  respondent 

McLaughlin,  J.  On  the  20th  of  August,  1907,  the  decedent, 
a  resident  of  the  state  of  Connecticut,  died,  owning  certain  promissory 
notes  which  then  were,  and  for  some  time  prior  thereto  had  been,  in 
a  safe  deposit  box  in  the  city  of  New  York.  With  two  exceptions 
the  notes  were  made  by  nonresidents,  and  payment  of  all  of  them  was 
secured  by  property  outside  of  the  state  of  New  York.  The  question 
presented  is  whether  they  are  subject  to  taxation  under  the  transfer 

*Foi  other  cases  see  same  topic  A  8  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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f  this  state.    This  act  (section  220,  c.  60,  Consolidated  Laws), 
material,  provides  that: 

shall  be  and  Is  hereby  Imposed  upon  the  transfer  of  any  property, 
ersonal,  of  the  value  of  $500  or  over,  or  of  any  Interest  therein 
In  the  following  cases:  •  •  •  (2)  When  the  transfer  is  by  will 
te  law,  of  property  within  the  state,  and  the  decedent  was  a  non- 
f  the  state  at  the  time  of  his  death." 

Emitted  that  the  transfer  was  by  will,  and  that  the  decedent, 
ne  of  his  death,  was  a  nonresident,  but  it  is  urged  that  the 
e  subject-matter  of  the  transfer,  are  at  most  mere  evidences 

and  are  not  taxable  property  within  the  state.  It  cannot 
oubted  that  the  Legislature  of  this  state  in  enacting  the  trans- 
act considered  promissory  notes  property  and  intended  to 

tax  upon  their  transfer.  Personal  property  is  defined  in 
)  of  the  general  construction  law  (chapter  22  of  Consolidated 

follows: 

rm  'personal  property*  includes  chattels,  money,  things  in  action, 
ritten  instruments  themselves  as  distinguished  from  the  rights  or  in- 
which  they  relate,  by  which  any  right,  interest,  lien  or  incumbrance 
upon  property,  or  any  debt  or  financial  obligation  is  created,  ac- 
id, evidenced,  transferred,  discharged  or  defeated,  wholly  or  in  part, 
thing,  except  real  property,  which  may  be  the  subject  of  ownership." 

^finition  of  personal  property  as  thus  given  is  applicable  to 
ler  the  transfer  tax  act.  Matter  of  Jones,  172  N.  Y.  575. 
.  670,  60  L.  R.  A.  476.  But  notwithstanding  the  fact  that 
slature  intended  by  the  transfer  tax  act  to  make  promissory 
ned  by  a  nonresident,  if  located  within  this  state  at  the  time 
wner's  death,  subject  to  a  transfer  tax,  nevertheless  it  is 
:hat  it  failed  to  accomplish  that  purpose  for  want  of  power, 
tter  of  Whiting,  150  N.  Y.  27,  44  N.  E.  715,  34  L.  R.  A. 
\m.  St.  Rep.  640,  it  was  decided  that  bonds  of  foreign  as 
domestic  corporations  and  certificates  of  stock  of  domestic 
ons  owned  by  a  nonresident  decedent  and  deposited  by  him 
deposit  box  in  this  state  were,  at  the  time  of  his  death,  tax- 
tr  the  transfer  tax  act.  Judge  Vann,  who  delivered  the  opin- 
e  court,  said : 

w  clearly  distinguishes  'written  instruments  themselves'  from  the 
interests  to  which  they  relate/  •  *  •  and  maizes  either  taxable, 
rhere  is  obvious  propriety  in  subjecting  the  instrument  of  transfer 
»fer  tax  when  it  is  left  in  this  state  for  safe-keeping.  It  is  subject 
isdietion  of  our  laws,  and  hence  is  within  the  intent  of  the  transfer 
When  the  design  of  the  Legislature  is  to  tax  the  transfer  of  every- 
:  it  has  power  to  tax,  there  is  no  inconsistency  in  taxing  in  one 
mother  is  not  available.  Indeed,  perfect  consistency  is  not  always 
e  in  a  scheme  of  taxation  that  is  intended  to  let  nothing  escape 
e  owned  or  transferred.  Thus,  the  Legislature  intended,  as  I  think, 
the  maxim,  'Mobilia  personam  sequuntur,'  so  far  as  it  was  an  ob- 
l  to  leave  it  unchanged  so  far  as  it  was  an  aid  to  the  imposition  of 
r  tax  upon  all  property  in  any  respect  subject  to  the  laws  of  this 


t 


as  this  court  is  concerned,  the  identical  question  here  pre- 
is  already  been  passed  upon.  Estate  of  Wall,  105  App.  Div. 
)i.  Y.  Supp.  1166.    There  promissory  notes  made  by  a  non- 
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resident  to  a  nonresident  were  at  the  time  of  the  latter's  death  found 
in  his  safe  deposit  box  in  this  state.  A  majority  of  the  court  held 
that  such  notes  were  property  having  a  situs  in  this  state  and  therefore 
liable  to  taxation.  See,  also,  Matter  of  Fearing,  200  N.  Y.  340,  93 
N.  E.  956. 

But  it  is  said  that  since  the  decision  in  Matter  of  Wall,  supra,  the 
Supreme  Court  of  the  United  States  has  decided  (Buck  v.  Beach,  206 
U.  S.  392,  27  Sup.  Ct.  712,  51  L.  Ed.  1106)  that  promissory  notes, 
situated  as  the  notes  here  in  question,  are  not  taxable.  I  do  not  think 
that  decision  is  applicable  to  the  question  here  presented,  and,  if  so, 
is  distinguishable.  The  Buck  Case  simply  held  that  the  state  of  Indi- 
ana did  not  have  the  power  to  impose  a  general  tax  upon  promissory 
notes  made  by  a  nonresident,  payable  to  a  nonresident,  simply  because 
they  were  present  in  the  state.  There,  the  attempt  was  to  levy  a  tax 
upon  property,  while  here  it  is  to  impose  a  tax  upon  the  transfer  or 
right  of  succession.  Judge  Peckham,  who  delivered  the  opinion,  was 
careful  to  point  out  the  distinction.    He  said : 

"Cases  arising  under  collateral  inheritance  tax  or  succession  tax  acts  have 
been  cited  as  affording  foundation  for  the  right  to  tax  as  herein  asserted. 
The  foundation  upon  which  such  acts  rest  is  different  from  that  which  exists 
where  the  assessment  is  levied  upon  property.  The  succession  or  inheritance 
tax  is  not  a  tax  on  property,  as  has  been  frequently  held  by  this  court  (Knowl- 
ton  V.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  747,  44  L.  Ed.  969,  and  Blackstone  ▼. 
MUler,  188  U.  S.  189,  23  Sup.  Ct.  277,  47  L.  Ed.  439),  and  therefore  the  de- 
cisions arising  under  such  inheritance  tax  cases  are  not  in  point" 

In  Blackstone  v.  Miller,  referred  to  by  Judge  Peckham,  the  question 
was  whether  a  deposit  in  a  New  York  bank,  belonging  to  a  nonresi- 
dent decedent,  was  subject  to  tax  under  the  New  York  transfer  tax 
act,  and  the  claim  was  there  made  that  such  deposit  was  a  mere  credit, 
and  that  the  situs  of  the  property  was  not  in  the  state.  Judge  Holmes, 
in  disposing  of  the  question,  said : 

"We  perceive  no  better  reason  for  denying  the  right  of  New  York  to  impose 
a  succession  tax  on  debts  owed  by  Its  citizens  than  upon  tangible  chattels 
found  within  the  state  at  the  time  of  the  death.  The  maxim.  'Mobilia  se- 
Quuntur  personam/  has  no  more  truth  in  the  one  case  than  in  the  other. 
When  logic  and  the  policy  of  a  state  conflict  with  a  Action  due  to  historical 
tradition,  the  fiction  must  give  way.  •  •  •  Bonds  and  negotiable  instru- 
ments are  more  than  merely  evidences  of  debt.  The  debt  is  inseparable  from 
the  paper  which  declares  and  constitutes  it.    *    ♦    *  " 

In  New  Orleans  v.  Stempel,  175  U.  S.  309,  20  Sup.  Ct.  110,  44  L. 
Ed.  174,  it  was  held  that  promissory  notes  had  an  independent  situs 
of  their  own  and  were  properly  taxed  where  located.  Mr.  Justice 
Brewer,  who  delivered  the  opinion  of  the  court,  said: 

*'The  same  doctrine  was  affirmed  in  Fisher  v.  Commissioners  of  Rush 
County,  19  Kan.  414.  and  again  in  Blain  v.  Irby.  25  Kan.  499,  501,  in  which 
the  court  said,  referring  to  promissory  notes:  *They  have  such  an  independ- 
ent situs  that  they  may  be  taxed  where  they  are  situated.'  The  decisions  of 
the  highest  courts  of  New  York  in  wbich  state  these  plaintiffs  reside  are  to 
the  same  effect.  In  People  v.  Xinistees.  48  N.  Y.  397,  the  court  said:  'Notes, 
Donds,  and  other  contracts  for  the  payment  of  money  have  always  been  re- 
garded and  treated  in  law  as  personal  property.  They  represent  the  debts 
secured  by  them,  they  are  the  subJ(K;t  of  larceny,  and  a  transfer  of  them 
transfers  the  debt    ♦    •    ♦    And  while  for  some  purposes  in  the  law,  by 
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ion,  it  follows  the  person  of  the  creditor,  and  exists  where  he  may 
t  has  been  settled  that  for  the  purpose  of  taxation  this  legal  fiction 
,  to  the  full  extent,  apply,  and  that  such  property  belonging  to  a  non- 
creditor  may  be  taxed  in  the  place  where  the  obligations  are  held 
?ent  *  *  *  It  is  well  settled  that  bank  bills  and  municipal  bonds 
ich  a  concrete,  tangible  form  that  they  are  subject  to  taxation  where 
rrespective  of  the  domicile  of  the  owner;  are  subject  to  levy  and 
execution;  and  to  seizure  and  delivery  under  replevin,  and  yet  they 
promises  to  pay — evidences  of  existing  indebtedness.  Notes  and  mort- 
e  of  the  same  nature,  and,  while  they  may  not  have  become  so  gen- 
icognized  as  tangible  personal  property,  yet  they  have  such  a  con- 
•m  that  we  see  no  reason  why  a  state  may  not  declare  that  if  found 
ts  limits  they  shall  be  subject  to  taxation.** 

Iliger  V.  Kentucky,  213  U.  S.  200,  29  Sup.  Ct.  449,  53  L.  Ed. 
dge  Holmes,  who  wrote  the  opinion  in  the  Blackstone  Case, 
1  to  Buck  V.  Beach,  supra,  and  in  such  a  way  that  I  cannot 
he  considered  the  decisions"  theretofore  made,  with  reference 
lissory  notes  being  taxable  under  the  transfer  tax  act,  had 
erruled.    He  said: 

3  can  be  taxed  where  they  are  permanently  kept  because  by  a  notion 
ck  to  very  early  law  the  obligation  is  or  originally  was  inseparable 
i  paper  or  parchment  which  expressed  it  Buck  v.  Beach,  20G  U.  S. 
413,  27  Sup.  Ct.  712,  51  U  Ed.  1106.  That  case  and  the  authorities 
it  show  how  far  a  similar  notion  has  been  applied  to  negotiable 
I  notes." 

e  foregoing  discussion  I  have  treated  all  of  the  notes  alike, 
to  be  noted  that  two  of  them,  aggregating,  with  principal  and 
,  upwards  of  $20,000,  are  made  by  a  resident  of  the  state  of 
ork.  It  is  possible  they  should  be  treated  differently,  but  it 
t  seem  to  me  that  the  residence  of  the  debtor  can  change  the 
;r  of  property  or  determine  whether  it  is  liable  to  an  inherit- 

ew  of  the  foregoing,  I  am  of  the  opinion  that  the  order  ap- 
"rom  is  right,  and  should  be  affirmed,  with  $10  costs  and  dis- 
jnts. 


--      •     f 


RKE  and  BOWLING,  JJ.,  concur. 

^ER,  J.  (dissenting).  The  precise  question  involved  on  this 
is  whether  promissory  notes  kept  for  safe-keeping  in  a  safe 
box  in  this  state,  made  by  a  nonresident,  and  owned  by  a  non- 
decedent,  are  subject  to  taxation  under  section  220,  c.  60, 
!k)nsolidated  Laws,  which  so  far  as  material  is  as  follows : 

c  shall  be  and  is  hereby  imposed  upon  the  transfer  of  any  property, 
personal,  of  the  value  of  ^500  or  over,  or  of  any  interest  therein 
In  the  following  cases:  •  •  •  (2)  When  the  transfer  is  by  will 
:ate  law,  of  property  within  the  state,  and  the  decedent  was  a  non- 
of  the  state  at  the  time  of  his  death." 

court  in  this  department  has  passed  on  the  question  in  favor 
•ight  to  impose  the  tax.  Matter  of  Wall,  105  App.  Div.  643, 
!".  Supp.  1166.  Irrespective  of  my  individual  opinion,  I  should 
ng  to  follow  that  decision  but  for  what  I  regard  to  be  a  con- 
decision  of  the  United  States  Supreme  Court.    Buck  v.  Beach, 


110 


128  NEW  YORK  SUPPLEMENT 


(Sup.  Ct 


206  U.  S.  392,  27  Sup.  Ct.  712,  51  L.  Ed.  1106.  That  case  involved 
the  right  ofx  the  state  of  Indiana  to  tax  notes,  physically  present  in 
said  state,  but  which  were  given  and  payable  in  Ohio  by  residents  of 
the  latter  state  to  a  resident  of  New  York.  It  was  held  that  the  state 
of  Indiana  had  no  power  to  impose  the  tax,  and  that  the  enforcement 
of  it  would  be  the  taking  of  property  without  due  process  of  law. 
That  case  is  not  to  be  distinguished  by  the  fact  that  the  statutory 
definition  of  "personal  property"  (see  General  Construction  Law, 
chapter  22;  Consolidated  Laws,  §  39)  includes  promissorv  notes,  as 
distinguished  from  the  debts,  evidenced  by  them,  because  the  decision 
of  the  state  court  that  there  was  statutory  authority  of  the  state  of 
Indiana  for  the  imposition  of  the  tax  was  conclusive  upon  the^  United 
States  Supreme  Court.  Independently  of  the  statutory  definition  of 
personal  property,  it  is  reasonably  certain  that  the  Legislature  of  this 
state  intended  by  the  transfer  tax  law  to  reach  every  transfer  which 
the  state  had  the  power  to  tax,  to  apply  the  maxim  mobilia  sequuntur 
personam  in  the  case  of  resident  decedents,  and  to  reject  it  in  the  case 
of  nonresident  decedents.  So  the  question  is  not  one  of  construction, 
but  of  power. 

It  is  not  always  easy  to  determine  the  actual  situs  for  purposes  of 
taxation  of  intangible  property.  The  decisions  on  the  subject  are  not 
altogether  harmonious.  Distinctions  have  been  drawn  notably  be- 
tween specialty  and  simple  contract  debts  which  it  might  be  difficult 
logpically  to  support,  except  possibly  upon  archaic  notions  as  to  the  ef- 
fect of  a  seal.  I  do  not  discuss  the  question,  because  it  involves  a 
federal  question,  and  the  decision  in  Buck  v.  Beach  forecloses  debate 
in  this  court  upon  the  point  that  promissory  notes,  as  distinct  from  the 
debts  evidenced  by  them,  are  not  property  in  the  sense  that  they  are 
subject  to  taxation  as  such  in  the  state  in  which  they  are  physically 
present. 

That  case  is  to  be  distinguished  from  this,  if  at  all,  upon  the  ground 
that  it  involved  a  property  tax,  whereas  this  involves  a  transfer  or 
succession  tax.  In  the  course  of  his  opinion  in  that  case,  Mr.  Justice 
Peckham  did  refer  to  the  fact  that  there  was  a  distinction  between 
property  and  succession  taxes,  and  say  that  the  inheritance  tax  cases 
were  not  in  point,  from  which  it  is  inferred  that,  had  the  case  involved 
a  succession  tax,  a  different  result  would  have  been  reached.  But 
in  the  last  analysis  it  will  be  found  that  there  is  no  rational  distinction, 
so  far  as  the  question  before  us  is  concerned,  between  a  property  tax 
and  a  succession  tax  upon  the  transfer  of  the  personal  property  of  a 
nonresident  decedent. 

While  rejecting  the  maxim,  "mobilia  sequuntur  personam,"  in  the 
case  of  nonresident  decedents,  the  law  of  this  state  is  that  the  univer- 
sal succession  occurs  in  the  state  of  the  domicile.  The  right  of  suc- 
cession then  in  this  case  was  conferred  by  the  state  of  Connecticut. 
The  state  of  New  York  may  tax  the  exercise  of  that  right  perforce 
only  of  its  power  to  do  so.  If  the  state  has  jurisdiction  of  the  prop- 
erty so  that  ancillary  administration  here  may  be  necessary  to  reduce 
it  to  possession,  it  may  demand  a  tax  as  a  condition  of  allowing  the 
enjoyment  of  a  right,  which,  as  a  matter  of  comity,  it  admits  was 
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d,  and  is  governed  by  the  laws  of  another  state.  But,  in  order 
ose  between  a  right  granted  by  another  state  and  the  enjoy- 
that  right,  it  is  absolutely  essential  that  it  have  jurisdiction 
roperty  affected.  The  case  is  thus  brought  squarely  within 
ion  in  Buck  v.  Beach,  supra.  If  the  state  has  not  jurisdiction 
roperty,  so  as  to  enable  it  to  impose  a  property  tax,  it  cannot 
isdiction  to  impose  a  tax  as  a  condition  of  allowing  a  transfer 
:ording  to  the  laws  of  another  state.  The  transfer  in  such 
eyond  the  power  of  this  state,  and  will  occur  irrespective  of 
ide  of  this  state. 

I  accq)t  without  re-examination  as  the  premise  of  my  argu- 
t  principle  of  Buck  v.  Beach,  it  may  not  be  amiss  to  call  at- 

0  the  practical  side  of  the  question.  It  results  from  the  two 
of  imposing  inheritance  taxes  that  a  right  of  succession  may 
e  taxed  twice,  once  in  the  state  of  the  decedent's  domicile, 
n  in  the  state  where  the  property  has  a  situs  for  the  purposes 
on,  but  it  has  not  yet  been  held  that  the  right  may  be  taxed 
lird  time  in  a  state  where  the  evidence  of  a  debt  happens  to 
he  debtor  in  this  case  refuses  to  pay,  ancillary  administration 
ate  of  Illinois  may  be  necessary.  The  debt  exists  apart  from 
imient,  because  a  recovery  might  be  had  without  producing 
ument.  If  the  state  of  New  York  should  seize  the  piece  of 
>n  constat,  the  debt  could  be  established  by  other  evidence, 
ident's  successor  will  not  have  to  ask  the  aid  of  this  state  or 

1  protection  of  its  laws.  Surely,  within  the  principle  of  Black- 
Miller,  188  U.  S.  189,  23  Sup.  Ct.  277,  47  L.  Ed.  439,  the 
Illinois  has  a  right  to  impose  a  tax  on  the  transfer  of  these 
cogent,  if  not  a  conclusive,  reason  for  thinking  that  the  state 
York  has  no  such  right ;   for,  though  double  taxation  is  per- 

it  has  not  yet  been  held  that  even  intangible  property  can 
;itus  for  purposes  of  taxation  in  more  than  one  state  apart 
J  domicile  of  the  owner.  If  the  debtor  resided  in  this  state, 
undoubtedly  claim,  and  have  the  means  of  enforcing  payment 

a  practical  reason  for  not  undertaking  to  impose  a  tax  which 
be  unable  to  collect.  The  right  of  the  state  to  impose  trans- 
5  on  the  entire  estate  of  resident  decedents  and  on  the  prop- 
lin  the  state  of  nonresident  decedents  necessarily  depends  on 
ent  theories,  but  there  should  be  some  consistency  in  the  ap- 

of  those  theories. 


-       •     1 


•  ^ 


I  • 


T,  J.,  concurs. 


•  ^ 


.-    .<♦; 
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(143  App.  Div.  285.) 

MOYSB  et  al.  r.  NEW  YORK  COTTON  EXCHANGE  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  10,  1911.) 

1.  Exchanges  (|  5*) — Membbrship—Bt-I/AWS— Compliance. 

WTiere  an  exchange  organized  as  a  membership  corporation  was  gov- 
erucd  by  by-laws  defining  the  duties  and  obligations  of  members  Inter  se, 
one  joining  the  association  subjected  himself  to  Its  constitution  and 
laws,  and,  if  guilty  of  misconduct,  the  penalty  of  which  was  expulsion, 
could  not  complain  If  expelled  by  regular  proceedings. 

[Ed.  Note. — ^For  other  cases,  see  Exchanges,  Cent.  Dig.  §§  &-7;  Dec 
Dig.  §  5.^] 

2.  Exchanges    (§    5*) — ^Membership— Expulsion— Violation    op    By-laws- 

Jurisdiction. 

Where  a  member  of  a  cotton  exchange  employed  plaintiffs,  who  were 
also  members,  to  sell  5,000  bales  of  cotton  for  actual  consumption,  and 
not  for  future  delivery,  and,  on  ascertaining  that  plaintiffs  had  sold  the 
cotton  for  future  delivery,  demanded  a  full  memorandum  of  plaintiffs' 
transaction  in  connection  therewith,  which  plaintiffs  refused  to  furnish 
as  required  by  one  of  the  by-laws  of  the  exchange,  it  could  not  be  re- 
strained from  assuming  original  Jurisdiction  to  try  plaintiffs  for  viola- 
tion of  its  rules  on  the  ground  that  the  limitation  placed  on  plaintiffs* 
authority,  by  their  client  was  illegal,  and  In  furtherance  of  an  illegal 
combination  or  agreement  in  restraint  of  trade  to  enhance  the  price  of 
cotton. 

[Ed.  Note. — For  other  cases,  see  Exchanges,  Cent.  Dig.  §|  5-7;  Dec. 
Dig.  §  5.*] 

3.  Exchanges  (§  5*) — ^Members— Expulsion— Resort  to  Court. 

Where  proceedings  are  instituted  against  a  member  of  an  exchange 
looking  to  his  expulsion  *  for  violation  of  its  by-laws,  the  member  must 
first  exhaust  his  remedies  in  the  association  before  he  may  invoke  re- 
dress from  the  courts. 

[Ed.  Note. — ^For  other  cases,  see  Exchanges,  Cent.  Dig.  U  5-7;  Dec. 
Dig.  §  5.*] 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  Edward  Mojrse  and  others  against  the  New  York  Cotton  Ex- 
change and  others.  From  an  order  denying  plaintiffs'  motion  for  an 
injunction  pendente  lite  (129  N.  Y.  Supp.  173),  they  appeal.  Af- 
firmed. 

Argued  before  CLARKE,  McLAUGHUN,  SCOTT,  MILLER, 
and  BOWLING,  JJ. 

Morgan  J.  O'Brien,  for  appellants. 
Henry  W.  Taft,  for  respondents. 

SCOTT,  J.  Appeal  from  an  order  denying  plaintiffs'  motion  for 
an  injunction  pendente  lite. 

The  plaintiffs  Edward  Moyse,  Hugh  F.  McElroy,  and  Felix  H. 
Moyse  are  members  of  the  New  York  Cotton  Exchange,  and  together 
with  Joseph  L.  Moyse,  constitute  the  firm  of  Edward  Moyse  &  Co., 
transacting  business  as  cotton  commission  merchants  and  brokers  on 
said  exchange.  The  defendant  Cotton  Exchange  is  a  membership  cor- 
poration incorporated  by  the  state  of  New  York.  The  purpose  for 
which  an  injunction  is  sought  is  to  restrain  the  defendant  Cotton  Ex- 
change from  proceeding  to  try  certain  charges  which  have  been  made 
in  due  form  against  those  of  the  plaintiffs  who  are  members  of  said 

*For  other  cases  see  same  topic  &  8  NtTMBSR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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and,  if  the  exchange  be  not  restrained  from  trying  such 
lat  its  methods  of  procedure  in  certain  particulars  be  pre- 
id  it  be  restrained  from  proceeding  in  any  other  manner. 
York  Cotton  Exchange  has  adopted  and  is  governed  by  an 
:ode  of  by-laws  which,  among  other  things,  defines  the  du- 
bligations  which  each  member  assumes  towards  his  fellow 
md  the  exchange.  It  is  too  well  settled  to  call  for  the  ci- 
luthorities  that  one  who  joins  such  an  association  subjects 

its  constitution  and  by-laws,  and,  if  he  is  guilty  of  conduct 
J  of  which  is  expulsion,  cannot  complain  if  he  be  expelled, 
the  proceedings  leading  up  to  such  expulsion  are  fair  and 
id  in  accordance  with  the  said  constitution  and  by-laws; 
5  so  even  if,  as  it  is  said  in  the  present  case,  the  right  of 
ip  is  of  substantial  value.  In  this  case  the  procedure  prelim- 
e  trial  of  the  charges  was  regularly  conducted,  and  the  mat- 
us  brought  before  the  properly  constituted  and  duly  author- 
for  trial. 

intiffs  contend,  however,  that  the  offense  with  which  they 
yed  was  one  that  the  committee  of  the  exchange  had  no  ju- 
to  try.  The  complaint,  in  brief,  is  that  one  Rothschild  em- 
plaintiffs  as  his  brokers  to  sell  for  him  5,000  bales  of  spot 
at  he  instructed  them  to  sell  the  same  to  spinners  only  for 
sumption,  and  under  no  circumstances  to  permit  the  cotton 

for  redelivery  on  contracts,  or,  in  other  words,  not  be  sold 
d  on  contracts  for  future  delivery  made  upon  the  exchange, 
aint  then  states  that  plaintiffs  accepted  the  employment,  and 
tly  stated  to  Rothschild  that  they  had  sold  his  cotton  in  ac- 
vith  these  instructions,  and  they  gave  him  a  general  state- 
iccount  with  reference  to  it;  that  Rothschild  thereafter 
at  the  cotton  had  not  been  sold  to  spinners  for  actual  con- 
Dnly,  but  had  been  redelivered  in  part  or  in  whole  in  per- 
of  contracts  for  future  delivery  made  upon  the  exchange; 
child  thereupon  demanded  a  full  memorandum  of  the  plain- 
►actions  in  connection  with  his  cotton;  and  that  the  plain- 
ed to  furnish  any  such  statement.  The  complaint  alleges 
efusal  was  contrary  to  section  40  of  the  by-laws,  which  pror 

where  one  member  of  the  exchange  acts  as  broker  for  an- 
lall  be  his  duty  to  give  his  principal  a  memorandum  of  trans- 
r  the  principal's  account.  The  complaint  charges  that  the 
vere  guilty  (1)  of  violating  section  40  of  the  by-laws;  (2) 
cts  tending  to  bring  discredit  upon  the  business  of  a  cotton 
5)  of  misconduct  in  their  relations  to  the  exchange  and  to 

as  a  member  thereof;  (4)  conduct  detrimental  to  the  in- 
the  exchange  and  its  members  generally,  which  charges  are 

be  cause  for  discipline  by  the  exchange  under  subdivisions 
and  "e"  of  section  92  of  the  by-laws.  If  the  charges  were 
plaintiffs  were  undoubtedly  subject  to  discipline  under  sec- 

intiffs  challenge  the  jurisdiction  of  the  committee  to  try 
hese  charges,  on  the  ground  that  the  complaint  reveals  the 
r.Y.s.-8' 
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existence  of  an  agreement  prohibited  by  law,  to  which  Rothschild  was 
a  party,  and  that  he  is  seeking  the  aid  and  instrumentalities  of  the  ex- 
change in  recognition,  support,  and  enforcement  of  that  agreement, 
in  this :  that  Rothschild,  with  others,  was  engaged  in  an  illegal  com- 
bination or  agreement  in  restraint  of  trade;  that  Rothschild  has  been 
indicted  by  a  federal  grand  jury  in  this  district  charged  with  being  a 
party  to  an  illegal  agreement  to  raise  and  maintain  at  a  fictitious  level 
the  prices  of  a  staple  article — i.  e.,  cotton — and  that  the  instructions 
as  to  the  limitation  upon  the  sale  of  the  5,000  bales  were  in  pursuance 
and  in  aid  of  said  illegal  agreement  of  the  so-called  "bull  pool."  We 
agree  with  the  learned  justice  from  whose  order  this  appeal  is  taken 
that  there  is  nothing  in  this  defense  which  affects  the  jurisdiction  of 
the  exchange  to  try  the  charges.  Assuming  the  charges  to  be  true, 
as  we  must  for  the  purpose  of  testing  the  jurisdiction  of  the  exchange, 
we  find  the  plaintiffs  charged  with  plain  violations  of  the  by-laws  and 
of  their  duty  to  their  principal.  Their  answer  in  effect  is  that,  while 
the  instructions  g^ven  by  the  principal  were  in  their  face  perfectly 
legal  and  legitimate,  yet,  because  plaintiffs  suspected  that  these  legal 
instructions  cloaked,  and  were  intended  to  further,  an  illegal  purpose, 
they  were  justified  not  only  in  disobeying  their  instructions,  but  in 
acting  directly  contrary  thereto,  and  also  justified  in  refusing  to  give 
an  accurate  account  of  the  manner  in  which  they  had  dealt  with  their 
principal's  property.  If  this  constitutes  a  defense  at  all,  it  is  certainly 
one  with  which  the  exchange  was  competent  to  deal  in  the  first  in- 
stance. It  is  the  complaint  which  establishes  the  jurisdiction  of  the 
exchange  to  try  the  plaintiffs,  and  it  cannot  be  ousted  of  jurisdiction 
by  such  a  defense  as  plaintiffs  have  interposed.  But  in  any  event  the 
time  is  not  ripe  for  interference  by  the  court.  It  is  the  settled  law  that 
a  member  of  such  an  association  as  the  Cotton  Exchange,  against 
whom  proceedings  are  instituted  under  its  by-laws,  must  first  exhaust 
his  remedies  within  the  association  before  he  may  invoke  redress  from 
the  courts.  The  rule  on  this  subject  is  thus  stated  by  the  Court  of 
Appeals  in  Thomas  v.  Musical  Mut.  Pro.  Union,  121  N.  Y.  45,  24  N. 
E.  24,  8  L.  R.  A.  175  : 

"We  practically  held  in  the  Hurst  Case  that  the  remedy  by  injunction  will 
not  lie,  as  no  violation  of  plaintiff's  rights  had  happened  or  may  ever  hap- 
pen, and  no  injury  thereto  i»  threatened  in  such  a  sense  as  Justifies  a  pre- 
ventive remedy,  and  the  rule  there  adopted  must  govern  the  case.  ♦  *  ♦ 
We  have  not  been  referred  to  any  authorities  holding  that  an  action  in 
equity  wiU  be  sustained  under  such  circumstances.  Even  in  the  case  of 
offenses  involving  the  penalty  of  expulsion  from  similar  societies,  actions 
have  been  maintained  to  enjoin  such  societies  from  denying  the  privileges 
of  membership  to  a  party  expelled  only  after  action  by  the  society  expelling 
such  member  has  been  had.  No  case  has  been  cited  where  an  injunction 
has  been  granted  In  anticipation  of  such  an  event,  and  we  think,  within 
settled  rules',  that  suit  in  equity  for  such  a  purpose  is  not  maintainable.** 

To  this  same  effect  is  Hurst  v.  N.  Y.  Produce  Exchange,  above 
cited,  which  had  to  do  with  proceedings  against  a  member  who  chal- 
lenged the  jurisdiction  of  the  Exchange  to  try  him  upon  certain 
charges  (100  N.  Y.  605 ;  more  fully  reported,  3  N.  E.  42).  The  ques- 
tion of  the  jurisdiction  of  the  defendant  exchange  to  try  the  charges 
against  the  plaintiffs  is  clearly  one  which  must  first 'be  determined  by 
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age  Itself  through  its  appropriate  committees.  The  same 
js  to  plaintiffs'  demand  that  the  court  shall  practically  take 
the  trial  by  directing  how  it  must  be  conducted.  Here  again 
)t  called  upon  to  interfere  to  prevent  an  injury  which  is 
icipatory.  A  person  charged  as  these  plaintiffs  are  has  cer- 
which  are  well  settled  and  generally  recognized,  and  may 
rs  which  are  not  so  clearly  determined.  It  is  the  duty  of  the 
in  the  first  instance,  to  pass  upon  his  claims.  If  he  is  given 
;h  he  is  entitled,  he  will  have  no  grievance.  If  he  be  denied 
ch  should  have  been  accorded  to  him,  and  injury  follows,  it 
)e  open  to  him  to  seek  redress  in  the  courts, 
vs  that  the  order  appealed  from  must  be  affirmed,  with  $10 
disbursements.    All  concur. 


1.  • 


PLE  ex  rel.  NEW  YORK,  W.  &  B.  RY.  CO.  v.  HYDE  et  al. 

[>>urt,  AppeUate  Division,  First  Department     March  10,   1911.). 

(5  376*) — Special  Fbanchises— Valuation— Amount  of  Taxes-^ 
noNS. 

y  ordinance  and  amendments,  which  grant  to  a  railway  company 
ht  to  cross  enumerated  streets,  for  which  it  agrees  to  pay  $8,000- 
[y  for  the  first  10  years  and  $16,000  annually  for  the  succeeding 
rs,  and  additional  compensation  after  commencing  to  operate  its 
nrant  to  the  company  a  special  franchise,  and  where  the  State 
of  Tax  Commissioners  assessed  the  special  franchise  as  an  entirety 
:ed  its  value  for  specified  years,  and  on  such  valuation  the  city 
a  taxes,  the  amount  paid  by  the  company  to  the  city  under  the  or^ 
»  and  amendments  must  be  credited  to  it  as  required  by  Tax  Law. 
1.  Laws,  c.  60)  §  4a 

Note. — For  other  cases,  see  Taxajtion,  Cent.  Dig.  f  625;  Dec  Dig. 
I 

from  Special  Term,  New  York  County, 
[lus  by  the  People,  on  the  relation  of  the  New  York,  West- 
Boston  Railway  Company,  against  Charles  H.  Hyde,  Cham- 

the  City  of  New  York,  and  David  E.  Austen,  Receiver  of 
;he  City  of  New  York.  From  an  order  denying  a  motion  for 
ory  writ,  relator  appeals.    Reversed  and  remanded. 

before  CLARKE,  McLAUGHUN,  SCOTT,  MILLER; 
LING,  JJ. 

S.  Graham,  for  appellant. 
^.  Peters,  for  respondents. 


^  • 


T       IV 


-r         •        f 


JGHLIN,  J.  The  relator  is  a  railroad  corporation  organized 
laws  of  the  state  of  New  York.  By  virtue  of  an  ordinance 
e  passed  by  the  board  of  aldermen  of  the  city  of  New  York^ 
•  obtained  from  the  city  the  right  and  privilege  to  construct 
te  a  four-track  railway  in,  upon,  and  across  certain  streets, 
arkways,  highways,  and  public  places  of  the  borough  of  the 
such  city,  subject  to  certain  conditions,  one  of  which  was 

Bes  see  same  topic  &  fi  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes. 
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that  the  relator,  its  successors  or  assigns,  should  pay  to  the  city  "dur- 
ing the  first  ten  years,  commencing  upon  the  day  when  this  ordinance 
shall  be  approved  by  the  mayor,  an  annual  sum  of  eight  thousand  dol- 
fars,  and  during  the  succeeding  fifteen  years  an  annual  sum  of  sixteen 
thousand  dollars.  From  the  date  of  the  commencement  of  the  opera- 
tion of  any  portion  of  the  railway  until  the  end  of  the  first  ten  years 
of  this  grant,  an  additional  sum  of  forty  (40)  cents  per  linear  foot 
per  annum  for  each  line  of  single-track  railway  within  the  lines  of  all 
streets  in  use,  legally  opened  streets,  or  streets  for  which  proceedings 
to  open  have  been  initiated,  and  for  the  succeeding  fifteen  years  an 
additional  sum  of  eighty  (80)  cents  per  linear  foot  per  annum,  in  lieu 
of  said  sum  of  forty  (40)  cents.  *  *  *  All  such  payments  shall 
be  made  to  the  comptroller  of  the  city  in  equal  payments  at  the  end 
of  each  quarter  year  on  the  1st  day  of  January,  April,  July  and  Octo- 
ber in  each  year."  Thereafter,  by  agreements  between  the  relator  and 
the  city,  certain  amendments  were  made  to  the  ordinance  in  part  chang- 
ing and  redesignating  the  streets,  avenues,  parkways,  highways,  and 
public  places  as  originally  designated,  but  not  affecting  the  compensa- 
tfon  to  be  paid.  The  quarterly  payments  of  $2,000,  provided  for  in 
the  ordinance,  have  been  made  to  the  comptroller;  but  no  payments 
have  been  made  under  the  clause  providing  for  a  pa)mient  of  40  cents 
per  linear  foot  per  annum,  inasmuch  as  no  operation  has  been  com- 
menced on  any  portion  of  such  road. 

In  the  years  1908  and  1909  the  relator  had  constructed  certain 
bridges  and  structures  over  and  across  a  few  of  the  streets,  but  had 
not  commenced  the  construction  across  the  greater  part  of  them. 
Many  of  the  streets  and  avenues  named  in  the  ordinance  and  amend- 
ments thereto  have  not  been  opened  by  the  city,  nor  have  proceedings 
to  open  the  same  been  taken,  and,  according  to  the  record,  at  the  pres- 
ent time,  and  for  many  years,  to  come,  it  will  be  impossible  to  ascer- 
tain or  determine  the  exact  number  of  streets,  avenues,  and  public 
places  which  will  intersect  with  the  located  route  of  the  relator's  rail- 
road and  under  or  over  which  such  road  will  cross. 

The  State  Board  of  Tax  Commissioners  of  the  State  of  New  York, 
in  the  years  1908  and  1909,  fixed  and  determined  the  value  of  the  spe- 
cial franchise  of  the  relator  in  the  city  of  New  York,  and  included 
therein  the  bridges,  viaducts,  and  other  structures  which  had,  at  that 
time,  been  erected  by  the  relator,  and  such  board  in  each  year  filed  a 
statement  of  the  valuation  of  the  relator's  special  franchise  in  the  city 
of  New  York  with  the  department  of  taxes  and  assessments.  There- 
after, the  city  of  New  York  assessed  the  relator  on  account  of  its  spe- 
cial franchise  in  such  city  for  each  of  the  years  mentioned,  according 
to  the  valuation  certified  to  it  by  the  State  Board  of  Tax  Commission- 
ers, and  upon  which  a  tax  was  thereafter  levied  by  the  city  of  $5,- 
889.74  for  the  year  1908  and  the  sum  of  $6,123.16  for  1909.  In  each 
of  those  years  the  relator  demanded  that  the  chamberlain  of  the  city 
certify  to  the  receiver  of  taxes  the  payments  made  by  it  under  said 
ordinance  and  that  the  receiver  of  taxes  credit  on  the  tax  roll  to  tlie 
relator  the  amount  stated  in  such  certificate  to  the  amount  of  the  spe- 
cial franchise  tax.  The  demand  in  each  instance  was  refused.  The 
relator  thereupon  made  a  motion  for  a  peremptory  writ  of  mandamus 
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the  chamberlain  to  make  such  certificate,  and  the  receiver 
)  give  such  credit.  The  motion  was  denied,  and  the  appeal 
t  order. 

the  opinion  the  motion  should  have  been  granted.    Section 
evised  tax  law,  in  so  far  as  the  same  is  material  to  the  ques- 
consideration,  provides  that: 

i  the  tax  assessed  on  any  special  franchise  Is  due  and  payable 
provisions  of  law  applicable  to  the  city,  *  •  •  In  which  the 
jperty  is  located,  It  shall  appear  that  tfhe  ♦  •  •  corporation 
5  paid  to  such  city  *  *  ♦  for  its  exclusive  use  within  the  next 
ear,  under  any  agreement  therefor,    ♦    *    .♦    any  sum  of  money 

of  such  special  franchise,  granted  to  or  possessed  by  such 
rporatlon,  which  payment  was  in  the  nature  of  a  tax,  all  amounts 

the  exclusive  use  of  such  city  *  *  *  shall  be  deducted  from 
sed  on  the  assessment  made  by  the  state  board  of  tax  commis- 

city  •  *  ♦  purposes;  ♦  *  ♦  and  the  remainder  shall  be 
such  special  franchise  payable  for  city  •  ♦  •  purposes.  The 
I  of  a  city  *  ♦  *  shall,  not  less  than  five  nor  more  than 
s  before  a  tax  on  a  special  franchise  is  payable,  make  and  de- 

*  *  *  receiver  of  taxes  ♦  ♦  •  his  certificate  showing  the 
lunts  which  have  been  paid  during  the  year  ending  on  the  day  of 

the  certificate.    On  the  receipt  of  such  certificate  the    ♦    ♦    ♦ 

*  *  shall  immediately  credit  on  the  tax  roll  to  the  •  •  ♦ 
affected  the  amount  stated  in  such  certificate,  on  any  tax  levied 

b    *    *    *    corporation  on  an  assessment  of  a  special  franchise 

*  ♦  purposes  only,  but  no  credit  shall  be  given  on  account  o^ 
snt  or  certificate  In  any  other  year,  nor  for  a  greater  sum  than 

of  the  special  franchise  tax  for  city  *  *  *  purposes,  for  the 
r;  and  he  shall  collect  and  receive  the  balance,  if  any,  of  such 
ired  by  law." 

ments  made  by  the  relator  to  the  city  of  New  York  under 
nee  are  such  payments  as  it  is  entitled  to  have  credited 
;  tax  levied  upon  its  special  franchise.  People  ex  rel.  Nas- 
:c  R.  R.  Co.  V.  Grout,  119  App.  Div.  130,  103  N.  Y.  Supp. 
ed  189  N.  Y.  610,  81  N.  E.  1173 ;  Heerwagen  v.  Crosstown 
K,  90  App.  Div.  275,  86  N.  Y.  Supp.  218,  affirmed  179  N. 
J.  E.  729.  This  I  do  not  understand  the  city  disputes.  What 
im  is  that  the  amount  paid  by  the  relator  should  be  appor- 
Dng  all  the  crossings  of  streets  described  in  the  ordinance 
Iments  thereto ;  in  other  words,  that  each  crossing  consti- 
cial  franchise,  and  that  a  certain  amount  should  be  fixed  as 
for  each  crossing,  irrespective  of  whether  the  same  is  used 
I  that,  as  the  State  Board  of  Tax  Commissioners  has  valued 
such  crossings  out  of  100  or  more  enumerated  in  the  ordi- 
relator  was  not  entitled  to  have  the  full  amount  paid  certi- 
its  remedy  is  to  apply  to  the  receiver  of  taxes  to  apportion 
yearly  payment  among  all  the  crossings  named  in  the  ordi- 
to  credit  against  the  13  only  the  respective  amounts  appor- 
bem. 

ute,  as  I  read  it,  does  not  contemplate  any  such  apportion- 
do  I  think  the  receiver  of  taxes  has  any  authority  to  make 
I  ex  rel.  New  York  Central  &  Hudson  R.  R.  R.  Co.  v. 
98  N.  Y.  486,  92  N.  E.  398.  The  city  granted  the  right  or 
o  the  relator  to  cross  all  of  the  streets  referred  to  in  the 
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ordinance  and  the  amendments  thereto,  for  which  it  agreed  to  pay 
$8,000  for  the  first  10  years,  $16,000  for  the  succeeding  15  years,  and 
certain  additional  compensation  after  it  commenced  to  operate  the 
road.  It  was  for  this  right  or  privilege  that  it  pafd  $8  000  durinpr  the 
year  19^08  and  a  similar  amount  during  the  year  1909.  The  relator 
possesses  by  one  grant,  from  one  authority,  one  right  or  privilege, 
which  is  to  operate  the  railroad  referred  to  in  the  public  streets  of  the 
city.  This  constitutes  its  special  franchise  so  far  as  the  city  is  con- 
cerned, and  for  the  purposes  of  taxation  the  value  of  such  right  or 
privilege  must  be  determined  as  a  whole. 

The  learned  justice  sitting  at  Special  Term,  as  appears  from  his 
memorandum,  denied  the  motion  on  the  authority  of  People  ex  rel. 
New  York  Central  &  Hudson  River  R.  R.  Co.  v.  Gourley,  supra.  I 
do  not  think  this  authority  justified  the  denial  of  the  motion.  On  the 
contrary,  it  seems  to  me  it  is  an  authority  in  favor  of  the  relator's 
position.  In  that  case  the  West  Shore  Railroad  Company  ran  through 
the  town  of  Haverstraw  and  the  villages  of  Haverstraw  and  West 
Haverstraw.  The  State  Board  of  Tax  Commissioners  assessed  the  re- 
lator on  its  special  franchise  in  the  town  of  Haverstraw,  which  in- 
cluded seven  crossings  (five  in  the  village  of  Haverstraw  and  two  in 
the  village  of  West  Haverstraw).  The  assessment  fixed  the  valuation 
of  the  special  franchise  in  the  town  at  $25,400.  The  assessors  of  the 
village  of  Haverstraw  determined  that  their  proportion  was  $16,800 
and  fixed  the  assessment  at  that  amount,  and  the  assessors  of  the  vil- 
lage of  West  Haverstraw  determined  that  their  proportion  of  the  total 
assessment  was  $7,250  and  fixed  the  assessment  at  that  amount  It 
was  held  that  the  village  assessors  had  no  power,  under  the  statute, 
to  determine  the  valuation  or  to  make  such  assessment;  that  it  was 
the  duty  of  the  State  Board  of  Tax  Commissioners  to  certify  to  the 
town  clerk  separately  the  value,  in  gross,  of  the  special  franchise  with- 
in each  village  of  the  town  as  determined  by  them,  in  order  to  enable 
the  assessing  officers  of  such  villages  to  perform  the  clerical  duty  of 
entering  upon  the  assessment  rolls  the  amounts  belonging  thereto. 
While  it  is  true  that  the  court  did  hold  that  each  separate  crossing  or 
highway  occupation  constituted  a  separate  special  franchise,  it  was,  as 
it  seems  to  me,  with  reference  to  the  particular  question  there  pre- 
sented, which  was  that  all  of  the  crossings  in  each  village  constituted 
a  special  franchise,  the  value  of  which  had  to  be  separately  ascer- 
tained ;  otherwise  it  would  be  impossible  for  the  village  assessors  to 
impose  a  tax  for  local  purposes.  Judge  Gray,  who  delivered  the  opin- 
ion of  the  court,  said : 

'*I  think  that  the  provisions  of  the  statute  imposed  the  duty  upon  tbe 
State  Bo^rd  of  Tax  Commissioners  in  such  a  case  to  state  in  their  notice, 
separately,  the  vaiuation  in  gross  of  the  special  franchise  of  the  relator 
within  each  village  of  the  town  as  determined  by  them,  in  order  that  tbe 
assessing  officers  *of  these  separate  taxing  districts  might  be  able  to  perform 
the  clerical  duty  of  entering  upon  their  assessment  rolls  the  amount  be- 
longing thereto.  Had  tliat  been  done,  of  course,  no  question  could  have  arisen 
with  respect  to  the  apportionment  of  the  town  assessment  upon  the  relator's 
special  franchise;  but  it  was  not  done,  and  the  consequence  was  that  the 
local  assessors  were  left  to  perform  a  duty  of  fixing  the  valuation  of  the 
relator's  special  franchise  in  the  village  of  Haverstraw,  which  should  have 
been  performed  by  the  state  board.    This  was  a  function  judicial  in  its  na- 


Digitized  by 


Google 


PEOPLE  V.  PURDT 


119 


:h  the  assessors  were  not  legally  capable  of  performing,  inasmuch 
not  provided  in  nor  intended  by  the  law  that  they  should  act  oth- 
ministerially  and  clerically  when  dealing  with  the  assessment  of 
unchises  in  their  ylllage." 

tate  Board  of  Tax  Commissioners  assessed  the  special  fran- 
the  relator  as  an  entirety  and  fixed  the  value  as  it  now  exists 
00,  in  each  of  the  years  1908  and  1909.  It  was  upon  this  val- 
at  the  city  of  New  York  imposed  the  taxes,  and  it  seems  to 
under  the  statute  the  relator  was  entitled  to  have  the  $8,000 
which  it  paid  under  its  agreement  with  the  city,  or  so  much 
s  equalled  the  amount  of  tax  imposed,  credited  to  it  by  the 
>f  taxes.  Besides,  to  make  an  apportionment  among  the  dif- 
•eets,  as  suggested  by  the  city,  would  be  doing  precisely  what 
:  of  Appeals  condemned  in  the  Gourley  Case. 
ms  that  the  order  appealed  from  is  reversed,  with  $10  costs 
irsements,  and  the  motion  granted,  with  $10  costs.    All  con- 


Div.  277.) 

ex  rel.  MERCHANTS'  NAT.  BANK  v.  PURDT  et  al.,  Com'rs  of 
Taxes  and  Ajssessments. 

Court,  Appellate  Division,  First  Department     March  10,   1911.) 

(§    537*) — CoRPOBATE    Stock— Assessment— Recovery— Interest— 
ivE  Act. 

rs  1909,  c.  74,  for  curing  an  imperfect  assessment  of  bank  stock,  is 
I  ordinary  curative  statute,  legalizing  the  assessment  as  of  the  date 
i  originally  laid,  but  only  makes  It  a  legal  assessment  as  of  the 
teps  therefor  are  taken  under  the  statute ;  so  that,  the  taxes  having 
jaid.  Interest  thereon  may  be  recovered  from  the  time  of  payment 
time  of  the  validating  of  the  assessment 
Note.— For  other  cases,  see  Taxation,  Dec.  Dig.  §  537.*] 

from  Special  Term,  New  York  County, 
ari,  on  the  relation  of  the  Merchants'  National  Bank  against 
Purdy  and  others,  as  Commissioners  of  Taxes  and  Assess- 
i  review  a  determination  of  the  Board  of  Commissioners, 
nal  order  dismissing  the  writ,  relator  oppeals.  Reversed,  and 
*cted. 

[  before  CLARKE,  McLAUGHLIN,  SCOTT,  MILLER, 
/LING,  JJ. 

ibert  Palmer,  for  appellant. 
1  H.  King,  for  respondents, 

JNG,  J.  The  effect  of  chapter  74,  Laws  1909,  as  curative 
egularities  in  assessments  theretofore  made  upon  the  stock  of 
ers  in  national  banking  associations  by  the  board  of  taxes 
sments  of  the  city  of  New  York  was  determined  in  People 
merican  Exchange  National  Bank  v.  Purdy,  196  N.  Y.  270, 
838,  which  was  a  proceeding  in  certiorari  to  have  reviewed 
ired  illegal  such   assessments    upon   relator's   capital   stock 

uei  see  same  topic  A  S  nxxmbbb  In  Dec.  &  Am.  Digt.  1907  to  date,  ft  Rep'r  Indexes 
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for  the  year  1907,  and  to  secure  a  refund  of  the  taxes  paid.  It  was 
there  held  that,  as  the  act  provided  for  the  completion  of  an  imper- 
fect assessment  duly  commenced  under  a  valid  statute,  but  not  finished 
because  notice  had  not  been  given  nor  an  opportunity  to  be  heard  af- 
forded, as  required  by  the  tax  law,  certain  acts  still  remained  to  be 
performed  by  the  board  before  the  legislation  in  question  became  op- 
erative to  cure  the  irregularities,  and  the  matter  was  therefore  remit- 
ted to  Special  Term,  with  leave  to  respondents  there  to  move  for  leave 
to  file  a  supplemental  return  showing  what  proceedings  they  had  taken 
under  the  act.  This  having  been  done,  the  Special  Term  dismissed  the 
proceeding,  which  dismissal  was  affirmed  by  the  Appellate  Division. 
The  Court  of  Appeals,  in  passing  upon  the  questions  involved  (Id., 
199  N.  Y.  51,  92  N.  E.  232),  in  an  opinion  by  Judge  Hiscock  in  which 
all  concurred,  said : 

"We  determined,  Ib  effect,  that  tbe  purported  assessment  complained  of 
was  invaUd  because  of  lack  of  notice  and  opportunity  to  be  heard,  but  that 
the  act  passed  after  this  proceeding  was  Instituted  (Laws  1909,  c.  74),  which, 
amongst  other  things,  provided  for  said  assessment  and  opportunity  to  be 
heard  in  relation  thereto,  and  for  any  proper  action  by  the  commissioners 
of  taxes  and  a&sessments  as  the  result  of  such  hearings  was  a  valid  stat- 
ute providing  for  the  completion  of  the  original  imperfect  assessment,  or 
for  a  reassessment.  But  we  further  4ield  that  the  mere  passage  of  the  act 
did  not  validate  the  assessment  because  it  required  things  to  be  done  under 
it,  and  the  record  then  present  not  showing  what  steps,  if  any,  liad  in  fact 
been  taken  by  the  tax  officials,  it  was  erroneous  for  the  court  below  to  dis- 
miss the  proceeding,  and  it  would  be  dangerous  for  us  to  reverse  such  dis- 
position and  attempt  to  fix  the  final  rights  of  the  parties,  and  we  therefore 
directed  that  the  proceeding  should  be  remitted  for  supplemental  return, 
wherein  might  be  set  forth  and  whereunder  might  be  established  what  was 
in  fact  done  under  and  in  pursuance  of  the  statutory  provisions  above  re- 
ferred to.  Our  directions  have  been  followed  and  a  supplemental  return  had 
been  filed  and  hearings  had  thereunder,  whereby  it  now  appears  that  the 
provisions  of  said  statute  were  carried  out  and  notice  given  of  the  proposed 
assessment  of  relator's  stock,  and  an  opportunity  offered  to  it  to  be  heard 
in  relation  thereto,  but  that  no  modification  of  said  original  purported  as- 
sessment was  made  as  the  result  of  such  hearing,  but  the  same  was  allowed 
to  stand  at  the  amount  first  fixed.  On  these  facts  the  courts  below  have 
again  dismissed  the  relator's  writ  on  the  ground  that  the  statute  and  the 
proceedings  thereunder  had  cured  the  defects  in  and  validated  the  assess- 
ment as  first  laid,  and  that  it  was  therefore  entitled  to  no  relief,  and  the 
specific  question  argued  on  this  appeal  is  whether  the  statute  was  an  ordina- 
ry curative  one  legalizing  an  assessment  as  of  the  date  when  it  was  original- 
ly laid,  or  whether  It  was  one  which  in  effect  provided  that  when  certain 
steps  had  been  taken  there  should  then,  and  for  the  first  time  by  completion 
or  reassessment,  be  a  valid  enforceable  assessment  I  do  not  regard  tliis 
question  really  as  an  open  one  after  our  former  decision,  ♦  ♦  ♦  and 
it  follows  as  a  necessary  corollary  to  those  views  that  the  purported  assess- 
ment on  which  relator  paid  its  taxes  not  only  was  not  valid  when  these  pro- 
ceedings were  commenced,  but  as  then  laid  it  has  never  been  made  valid. 

**It  has  been  made  the  basis  or  starting  point  on  or  from  which,  by  pre- 
scribed additional  or  Jurisdictional  steps  which  we  held  valid,  there  has  been 
built  up  a  completed  assessment  or  reassessment  on  or  under  which  when  so 
completed  relator  could  be  compelled  to  pay  its  taxes.  From  this  it  still 
further  follows  that  relator,  having  paid  Its  taxes  under  the  coercion  and 
duress  of  a  purported  assessment  invalid  in  fact,  but  claiming  and  appear- 
ing to  be  valid  and  enforceable  under  ordinary  circumstances,  would  be  en- 
titled to  have  those  taxes  refunded  with  interest  and  without  prior  demand. 
jEtna  Ins.  Co.  v.  Mayor,  etc.,  isa  N.  Y.  331,  47  N.  R  598;  Bruecher  v. 
Village  of  Port  Chester,  101  N.  Y.  240,  4  N.  E.  272. 
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Dder  the  statute  and  proceedings  referred  to,  there  has  been  secured 
eantlme  an  assessment  which  is  complete,  valid,  and  enforceable 
ne  amount  as  the  original  purported  one,  and,  if  the  relator  should 
1  to  collect  the  principal  and  interest  of  the  taxes  paid,  it  would  be 
forthwith  to  pay  back  the  principal  sum  in  satisfaction  of  such 
(sment     Appreciating  and  being  willing  to  avoid  this  circuitous 
he  appellant  contents  Itself  with  arguing  that  there  shall  be  re- 
it  simply  the  interest  on  the  taxes,  and  to  this,  running  from  the 
Ely  men  t  to  the  date  when  the  assessment  was  completed,  I  think  it 
1.    The  result  is  not  only  the  logical  one  flowing  from  our  deci- 
is  equitable.    If  payment  of  the  taxes  had  not  been  made,  but  en- 
thereof  had  been  sought  after  completion  of  proceedings  under 
te  of  1909,  it  is  very  clear  that  no  interest  could  have  been  col- 
a  penalty  for  nonpayment  under  the  invalid  assessment,  and  it 
unjust  to  allow  the  city,  which  has  secured  payment  of  taxes  under 
s  of  an  Invalid  assessment,  to  take  advantage  of  its  own  wrong 
ing  Interest  on  the  sums  collected  during  the  period  when  its  col- 
IS  illegal." 

oceeding  at  bar  is  not  distinguishable  from  the  case  cited,,  and 
aid  down  there  is  decisive  hereof.    It  follows,  therefore,  that 

appealed  from  must  be  reversed,  with  costs  to  appellant,  and 
made  which,  while  confirming  the  action  of  defendants  under 
4,  Laws  1909,  in  validating  the  assessments  for  the  years  1901 

shall  direct  that  interest  be  refunded  to  relator  upon  the 
)f  taxes  collected  from  it  for  the  years  1901  to  1907,  inclu- 
n  its  shares  of  stock,  from  the  date  of  collection  in  each  re- 
hear to  the  date  when  finally  completed,  viz.,  October  1,  1909, 
items  of  interest  already  refunded  to  individual  stockholders 
lator.    All  concur. 
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AND  Sebvant  (§  302*) — Injuries  to  Third  Persons— LiABiLrry. 
owner  of  an  automobile  is  not  liable  for  injuries  to  a  pedestrian 
y  because  he  owns  the  car,  or  because  the  chauffeur  was  employed 
n,  if  at  the  time  the  chauffeur  was  not  engaged  in  defendant's  bus!- 

.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§ 
L221 ;    Dec.  Dig.  §  302.*] 

PAL  Corporations  (§  705*) — Neougence  in  Use  of  Street— Lia- 

r. 

ere  two  brothers  each  owned  automobiles,  and  kept  them  in  a  gar- 

?ith  the  understanding  that  they  could  use  them  interchangeably 

all  chauffeurs  when  needed,  and  defendant's  brother  called  for  a 

•eur  and  used  defendant's  car,  and  the  chauffeur  ran  into  plaintiff 

efendant  was  not  liable. 

.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 

1517;   Dec.  Dig.  §  705.*] 

1  from  Trial  Term,  New  York  County, 
by  Benjamin  Freibaum  against  James  C.  Brady.     From  a 
t  for  plaintiff,  defendant  appeals.     Reversed,  and  new  trial 


lates  see  same  topic  A  {  nusabeb  in  Dec.  ft  Am.  Diffs.  1907  to  date,  ft  Rep'r  Indexes 


^     V 


-    t 


feed  by  Google 


Digitized 


122  128  NEW  TORK  SUPPLEMENT  (Sup.  Ct 

Argued    before     INGRAHAM,     P.    J.,    and    McLAUGHLIN, 
LAUGHLIN,  SCOTT,  and  MILLER,  JJ. 
Frank  V.  Johnson,  for  appellant. 
Joseph  H.  Kohan,  for  respondent 

Mclaughlin,  J.  Plaintiff  sustained  personal  injuries  by  a  mo- 
tor car  owned  by  the  defendant  running  into  him,  and  brought  this 
action  to  recover  therefor  on  the  theory  that  the  defendant  was  re- 
sponsible for  the  chauffeur's  negligence.  He  had  a  recovery,  and  de- 
fendant appeals. 

The  facts  established  at  the  trial  are  sufficient  to  sustain  the  finding 
of  the  jury  that  the  plaintiff  was  free  from  negligence  and  that  his 
injuries  were  caused  solely  by  the  negligence  of  the  chauffeur;  but 
something  more  than  this  had  to  be  established  before  defendant  could 
be  held  liable.  He  could  not  be  made  liable  simply  because  he  owned 
the  car,  or  because  the  chauffeur  was  employed  by  him,  if  at  the  time 
he  was  not  engaged  in  defendant's  business.  Cunningham  v.  Castle, 
127  App.  Div.  580,  111  N.  Y.  Supp.  1057;  Maher  v.  Benedict,  123 
App.  Div.  579,  108  N.  Y.  Supp.  228 ;  Clark  v.  Buck  Mobile  Co.,  107 
App.  Div.  120,  94  N.  Y.  Supp.  771 ;  Stewart  v.  Baruch,  103  App.  Div. 
577,  93  N.  Y.  Supp.  161. 

There  is  very  little  dispute  between  the  parties  as  to  the  material 
facts.  The  defendant  and  his  brother  Nicholas  F.  each  owned  a  motor 
car,  substantially  alike  except  as  to  color.  Both  cars  were  kept  in  the 
Automobile  Realty  Company  Garage,  and  by  a  mutual  arrangement 
each  had  permission  to  use  the  other's  car.  Ejach  had  been  accustomed 
from  time  to  time,  when  he  needed  a  chauffeur,  to  communicate  that 
fact  to  the  Automobile  Realty  Company,  which  would  procure  one 
from  the  New  York  Transportation  Company,  and  bills  for  his  serv- 
ices would  be  rendered  by  it  to  the  one  who  ordered  him.  At  the  time 
of  the  accident  the  defendant  lived  at  Woodmere,  L.  I.,  while  his 
brother  and  wife  were  stopping  at  the  St.  Regis  Hotel  in  this  city. 
The  accident  occurred  a  little  after  10  o'clock  in  the  evening  on  the 
21st  of  January,  1908.  During  that  day  some  one  other  than  tfie  de- 
fendant, acting  for  Mr.  or  Mrs.  Nicholas  F.  Brady,  notified  the  Realty 
Company,  or  3ie  Transportation  Company,  that  they  required  a  chauf- 
feur. In  response  to  the  notice  the  Transportation  Company  sent  one 
of  Its  chauffeurs,  by  the  name  of  Curran,  to  the  garage  where  the  cars 
were  kept,  and  the  defendant's  car  was  delivered  to  him;  the  other 
one  being  out  of  repair.  As  directed,  he  drove  the  car  to  the  St.  Regis 
Hotel,  and,  after  taking  Mrs.  Brady  on  a  shopping  tour,  was  directed 
by  her  to  return  about  8  o'clock  in  the  evening  to  take  Mr.  Brady  and 
herself  to  the  theater,  which  he  did.  On  leaving  them  at  the  theater 
he  was  told  to  return  at  10 :45 ;  and  it  was  while  on  his  way  back  to 
the  theater  that  the  accident  occurred.  The  Transportation  Company 
rendered  a  bill  for  the  services  of  the  chauffeur  to  Nicholas  F.,  and 
he  paid  the  same. 

There  Is  nothing  in  the  record  to  sustain  the  finding  of  the  jury  that 
the  chauffeur,  at  the  time  the  accident  occurred,  was  acting  as  an  em- 
ploye of  the  defendant    The  defendant  did  not  employ,  pay,  direct,  or 
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him  in  any  way ;  in  fact,  he  did  not  know  that  his  car  was  be- 
d  at  the  time.  His  only  connection  with  the  accident  was  the 
It  he  owned  the  car  and  permitted  his  brother  tp  use  it.  I 
f  no  principle  upon  which,  under  such  circumstances,  he  can  be 
ble ;  on  the  contrary,  the  authorities  already  cited  are  the  other 

even  if  it  be  assumed  that  the  chauffeur  was  employed  and  paid 
defendant,  I  do  not  think  that  would  make  him  liable.  The  ar- 
ent  simply  amounted  to  the  loaning  of  the  car,  with  the  driver, 
Drother  for  his  own  use  and  purposes.  The  defendant  would 
±argeable  with  the  negligence  of  the  driver  while  thus  running 
,  for  the  reasons  stated  by  Lord  Cockburn  in  O'Rourke  v. 
Mos^  Colliery  Co.,  L.  R.  2  Com.  PI.  Div.  205,  as  follows: 

a  one  servant  lends  his  servant  to  another  for  a  particular  employ- 
ee servant,  for  anything  done  in  that  particular  employment,  must 
with  as  the  servant  of  the  man  to  whom  he  is  lent,  although  he  re- 
he  general  servant  of  the  person  who  lent  him.'' 

authority  is  cited  with  approval  in  Higgins  v.  Western  Union 
».,  156  N.  Y.  75,  50  N.  E.  500,  66  Am.  St.  Rep.  537,  where  the 
•inciple  is  stated  by  Judge  O'Brien,  as  follows : 

the  doctrine  of  respondeat  superior  applies  only  when  the  relation 
er  and  servant  is  shown  to  exist  between  the  wrongdoer  and  the 
sought  to  be  charged  with  the  result  of  the  wrong  at  the  time  and  in 
to  the  very  transaction  out  of  which  the  injury  arose.  The  fact  that 
ty  to  whose  wrongful  or  negligent  act  an  injury  may  be  traced  was, 
ime,  in  the  general  employment  and  pay  of  another  person,  does  not 
fly  make  the  latter  the  master  and  responsible  for  his  acts.  The 
is  the  person  in  whose  business  he  is  engaged  at  the  time,  and  who 
right  to  control  and  direct  his  conduct  Servants  who  are  employed 
d  by  one  person  may,  nevertheless,  be  ad  hoc  the  servant  of  another 
rticular  transaction,  and  that,  too,  when  their  general  employer  is 
5d  in  the  work.** 

unnecessary  to  cite  the  numerous  authorities  in  this  state  to 
le  effect;   but  see  Wylie  v.  Palmer,  137  N.  Y.  248,  33  N.  E. 

L.  R.  A.  285 ;   Mclnerney  v.  D.  &  H.  Canal  Co.,  151  N.  Y. 

N.  E.  848 ;  Casey  v.  Davis,  138  App.  Div.  396,  122  N.  Y. 
;04 ;  Fish  v.  Coolidge,  47  App.  Div.  159,  62  N.  Y.  Supp.  238. 
1  the  foregoing  rule  is  applied  to  the  facts  here,  it  at  once  be- 
ipparent,  as  it  seems  to  me,  that  the  defendant  was  in  no  way 
ible  for  the  accident.  The  chauffeur,  at  the  time  the  accident 
d,  was  engaged  in  the  business  of  the  defendant's  brother.  He 
)ject  to  his  orders*  He  alone  could  control  and  direct  his  move- 
Hows,  therefore,  that  the  judgment  and  order  appealed  from 
B  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant  to 
le  event.    All  concur. 
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(143  App.  Dlv.  223.) 

In  re  CAMMANN. 

(Supreme  Court,  Appellate  Division,  First  Department     March  10,   1911.) 

Eminent  Domain  (§  247*) — Condemnation  of  Land— Damaqes—Interest— 
Statutes. 

Laws  18&5,  c.  130,  §  6,  provides  that  all  damages  awarded  for  land 
taken  for  public  improvements,  with  interest  thereon  from  the  date  when 
the  title  to  the  land  shall  be  vested  in  the  mayor,  shall,  on  confirmation 
by  the  court  of  the  report,  become  due  and  payable  by  the  mayor,  and 
shall  be  paid  accordingly.  Held,  that  where  damages  were  awarded  to 
uuknov^n  owners,  and  the  city  did  not  pay  the  award  into  court,  as  it 
might  have  done,  it  was  liable  for  Interest  on  the  award  from  the  date 
it  was  payable. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  Si  038- 
(543;   Dec.  Dig.  I  247.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Hermann  H.  Cammann,  as  exec- 
utor, etc.  From  an  order  denying  a  motion  to  confirm  a  referee's  re- 
port directing  the  City  of  New  York  to  pay  interest  on  an  award  for 
land  taken  for  the  improvement  of  a  street,  petitioner  appeals.  Re- 
versed, and  motion  to  confirm  granted. 

Argued  before  CLARKE,  McLAUGHLIN,  SCOTT,  MILLER, 
and  DOWLING,  JJ. 

Merle  I.  St.  John,  for  appellant. 
Joel  J.  Squier,  for  respondent. 

McLAUGHLIN,  J.  This  appeal  is  from  so  much  of  an  order  as- 
denied  a  motion  to  confirm  a  referee's  report  directing  payment  of  in- 
terest on  an  award  for  land  taken  by  the  city  from  the  date  of  vesting 
of  title.  The  award  was  made  under  section  6  of  chapter  130  of  the 
Laws  of  1895.  The  report  was  confirmed  May  4,  1897,  at  which  date 
title  to  the  land  vested  in  the  city.  The  award  was  to  unknown  own- 
ers. The  sole  question  presented  is  whether  the  city  is  liable  to  pay 
interest  upon  the  award  made. 

I  am  of  the  opinion  that  it  is.  The  case  in  principle  cannot  be  dis- 
tinguished from  Matter  of  Cromwell  Avenue,  96  App.  Div.  424,  89^ 
N.  Y.  Supp.  180,  and  Matter  of  Board  of  Street  Opening,  35  App. 
Div.  40G,  54  N.  Y.  Supp.  911.  It  is  true  the  award  in  each  of  those 
cases  was  made  under  section  992  of  the  consolidation  act  (Laws  of 
1882,  c.  410),  as  amended  by  chapter  660  of  the  Laws  of  1893  and 
chapter  449  of  the  Laws  of  1895.  But  section  6,  c.  130,  of  the  Laws 
of  1895,  and  section  992  of  the  consolidation  act,  in  force  at  the  time 
the  decision  was  made  in  the  two  cases  referred  to,  are  substantially 
the  same  so  far  as  the  payment  of  interest  is  concerned.  Section  6  of 
chapter  130  of  the  Laws  of  1895  provides  that : 

"All  damages  awarded,  ♦  ♦  ♦  with  interest  thereon  from  the  date- 
when  the  title  to  the  lands  and  premises  ♦  ♦  ♦  shall  have  vested  In  the 
mayor,  ♦  ♦  ♦  shall  upon  the  confirmation  by  the  court  of  the  said  re- 
port become  due  and  payable  by  the  mayor  •  *  •  and'  sliall  be  paid  ac- 
cordingly." 

•For  other  cases  see  same  topic  &  $  number  In  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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1  992  of  the  consolidation  act  provides  that : 

lid  mayor  *  *  *  shall  within  four  calendar  months  after  the 
on  of  the  report  ♦  ♦  ♦  pay  to  the  respective  persons  ♦  ♦  ♦ 
c?tive  sum  or  sums  so  estimated.  ♦  ♦  ♦  All  damages  awarded, 
with  interest  thereon  from  the  date  when  title  to  the  land  shall 
Bd  in  the  mayor,    ♦    ♦    ♦    shall  be  paid  by  the  mayor.    ♦    ♦    ♦ " 

be  observed  that  the  act  under  which  the  award  here  under 
.tion  was  made  directs  that  upon  confirmation  the  award  be- 
le  and  payable  by  the  mayor  and  "shall  be  paid  accordingly." 
:onsolidation  act  the  mayor  was  required  to  pay  the  award 
lur  calendar  months  after  confirmation.  While  the  words  are 
t  different,  the  meaning,  as  I  read  the  statute,  is  exactly  the 
^nder  both  statutes  the  city  is  directed  to  pay  the  award,  with 
and,  not  having  paid,  the  claimant  is  entitled  to  interest  until 
is  made.  This  does  not  work  a  hardship  upon  the  city.  It 
ire  relieved  itself  from  the  payment  of  interest  by  paying  the 
)f  the  award  into  court.  It  did  not  choose  to  do  so.  It  took 
llant's  land,  and  thereupon  became  obligated  to  pay  what  it 
th — the  amount  erf  the  award.  It  has  had  the  use  of  the 
nd  there  is  no  reason  why  it  should  not  pay  therefor, 
ict  that  the  award  was  made  to  unknown  owners  did  not  re- 
rom  the  payment  of  interest,  for  the  reasons  pointed  out  in 
f  Board  of  Street  Opening,  supra. 

ch  of  the  order  as  is  appealed  from,  therefore,  must  be  re- 
nth  $10  costs  and  disbursements,  and  the  motion  to  confirm 
t  granted,  with  $10  costs.     All  concur. 


In  re  IRONSIDE. 


Court,  Appellate  Division,  First  Department     March  10,   1911.) 

AND  Client  (|  44*)— Disbabment— Misconduct  as  to  Client. 
attorney,  to  whom  was  given  a  claim  of  $268  to  collect  for  a  fee 
per  cent,  of  the  amount  collected,  having,  after  collecting  $212,  con- 
l  that  fact  from  his  client  and  told  him  that  no  payment  had  been 

and  afterwards,  when  demand  was  made  on  him,  paid  over  only 
was  guilty  of  wrongfully  and  unlawfully  converting  his  client's 
y  to  his  own  use,  and  of  deceit,  fraud,  malpractice,  and  unprofes- 
1  conduct,  for  which  he  will  be  disbarred. 

I.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §§  55, 
t;    Dec.  Dig.  §  44.*] 

dings  to  discipline  Charles  N.  Ironside,  an  attorney,  for  un- 
nal  conduct.    Respondent  disbarred. 

i  before  CLARKE,  McLAUGHLIN,  SCOTT,  MILLER, 
iVLING,  JJ. 

Chrystie,  for  petitioner. 

KE,  J.  The  respondent  was  retained  to  collect  a  claim 
\g  to  $268  under  an  agreement  for  the  payment  of  10  per  cent, 
nount  collected  as  a  fee  for  services.    The  debtor  on  Novem- 

cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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ber  26,  1907,  paid  to  the  respondent  $112  and  on  February  6,  1908,  a 
further  payment  of  $100,  amounting  in  all  to  $212. 

Thereafter  the  client  made  inquiries  of  the  respondent,  who  not 
only  concealed  the  fact  that  any  payments  had  been  made  to  him,  but 
informed  him  that  no  payment  had  been  made.  Thereafter,  the  client, 
having  learned  the  actual  facts,  employed  another  attorney  to  collect 
from  the  respondent,  who  finally  paid  $100.  He  has  never  paid  any 
further  portion  of  the  amount  collected,  and  was  properly  found  by 
the  referee  to  have  wrongfully  and  unlawfully  converted  his  client's 
money  to  his  own  use,  and  guilty  of  deceit,  fraud,  malpractice,  and  un- 
professional conduct  in  his  office  as  an  attorney  and  counselor  at  law. 

Respondent  must  be  disbarred.    All  concur. 


MULLIGAN  V.  THOMPSON  BROS. 

(Supreme  Court,  AppeUate  Division,  First  Department     March  10,   1911.) 

!•  Master  and  Servant  (§  128*) — Injuries  to  Servant— Negliqencb. 

Even  if  the  driver  of  a  coal  wagon,  while  loading  coal  on  a  wagon 
which  was  dumped  into  it  from  a  bucket  raised  by  a  derrick,  was  injured 
by  the  giving  way  of  the  extension  tailpiece  of  his  wagon  which  he  fell 
against  while  reaching  to  touch  the  spring  to  dump  the  bucket  of  coal, 
his  employer  would  not  be  liable  if  the  tailpiece  was  sufficiently  strong  to 
serve  its  purpose  to  support  the  coal,  as  he  was  not  bound  to  provide 
'  tailpieces  strong  enough  to  support  greater  strains,  such  as  that  to  which 
it  was  subjected  by  the  driver  falling  against  it 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  25G ; 
Dec.  Dig.  §  12a*] 

2.  Master  and  Servant  (|  129*) — Injuries  to  Servant— Proximate  Cause. 

In  order  to  make  the  insecure  taUboard  the  proximate  cause  of  the 
driver's  injuries,  it  must  have  been  probable  that  he  would  not  have 
fallen  so  as  to  be  seriously  injured  if  it  liad  not  given  way  when  he  took 
hold  of  it 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S|  257- 
203 ;   Dec.  Dig.  §  129.*1 

3.  Master  and  Servant  (|  233*)— Injuries  to  Servant— Contributory  Neg- 

ligence. 

If  the  driver  of  a  coal  wagon  who  was  injured  by  the  giving  way  of 
the  tailpiece  of  his  wagon,  himself  selected  an  unsafe  tailpiece  when  safe 
ones  were  provided  by  the  employer,  the  latter  would  not  be  liable  for 
the  resulting  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  f  701 ; 
Dec.  Dig.  §  233.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Edith  Mulligan,  as  administratrix  of  Matthew  Mulligan, 
deceased,  against  Thompson  Bros.  From  a  judgment  for  plaintiff  and 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  SCOTT,  and  MILLER,  J  J. 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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le  Sherwood  (Joseph  F.  Murray,  on  the  brief),  for  appel- 
dgar  Weaver,  for  respondent. 

HLIN,  J.  This  is  a  statutory  action  to  recover  for  the  death 
jw  Mulligan  alleged  to  have  been  caused  by  the  negligence 
endant,  who  was  his  employer.  The  defendant  is  a  domes- 
ation  and  was  engaged  in  the  general  trucking  business  in 
f  New  York,  and  owned  and  used  in  said  business  a  great 
f  horses,  wagons,  and  trucks,  and  employed  many  drivers. 
2d  day  of  December,  1909,  the  defendant  was  engaged  in 
)al  from  the  barge  Albatross,  which  was  moored  at  a  dock 
t  of  149th  street  and  the  Harlem  river,  to  the  Ebling  Brew- 
any.  The  coal  was  hoisted  from  the  barge  in  buckets  by  a 
pparatus,  known  as  a  "catamaran,"  and  horse  power.  A  der- 
»o  placed  that  as  a  bucket  of  coal  was  being  hoisted  the  boom 
ound  slowly,  bringing  the  bucket  directly  over  the  wagon, 
it  to  which  the  coal  was  elevated  depended  on  how  far  the 
driven  away  from  the  catamaran.  It  could  readily  be  ele- 
pped,  or  lowered  by  the  driver  of  the  team  furnishing  the 
•  hoisting.  The  team  was  taken  from  each  wagon  in  turn 
ng,  but  another  driver,  regularly  employed  for  that  purpose, 
e  team  during  the  hoisting.  Three  buckets  were  employed, 
t  one  was  being  hoisted  and  dumped  on  a  wagon  backed  up 
^e  of  the  dock,  others  were  being  filled  by  hand  on  the  barge 
led  into  position  to  be  hoisted.  It  was  customary  for  the 
the  wagon  to  stand  on  the  wagon  to  trip  or  dump  the  bucket 
ng  a  latch  which  permitted  the  bucket,  owing  to  the  great 
its  nose,  to  turn  bottom  up.  The  wagons  were  usually  em- 
hauling  brick  and  like  material,  and  the  permanent  wagon 
re  suitable  for  these  purposes ;  but  t;hey  were  not  sufficiently 
laul  coal  economically.  The  defendant  had  on  hand  in  its 
and  end  extensions  to  be  attached  to  the  permanent  wagon 
use  in  hauling  coal  and  other  material,  which  required  larger 
ir  boxes  than  were  needed  in  hauling  brick.  A  set  consisted 
de  and  end  extensions,  and  defendant  had  provided  about  40 
Meces,  or  10  sets.  These  side  and  end  boards  were  provided 
ts  nailed  upon  either  side,  which  extended  down  over  the 
ends  respectively  of  the  permanent  box  and  thus  held  the  ex- 
n  place,  and  heightening  the  box  by  the  width  of  the  exten- 

idisputed  that  the  side  and  front  end  extensions  each  had  two 
lese  cleats,  and  many  witnesses  testified  that  tail  end  exten- 

the  same  number;  but  jt  is  contended  in  behalf  of  the  re- 
that  Exhibit  A,  which  is  a  photograph  of  one  of  defendant's 
aken  upwards  of  a  week  after  the  accident,  shows  only  a 

of  cleats  on  the  tail  end  extension.  When  it  became  neces- 
se  the  wagons  in  hauling  coal,  it  was  the  duty  of  the  drivers 
the  side  and  end  extensions  and  attach  them  to  the  perma- 

on  their  respective  wagons.     If  the  driver  discovered  that 
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any  of  these  extension  pieces  were  broken  or  out  of  repair,  it  was  his 
duty  to  have  them  repaired  or  to  have  new  extension  pieces  made  in 
the  defendant's  repair  shop  which  was  near  by.  The  accident  occurred 
on  the  22d  day  of  December,  1909.  On  the  morning  of  that  day,  one 
Tully,  who  was  regularly  in  the  employ  of  the  defendant  as  a  driver, 
was  directed  to  go  to  this  dock  and  haul  coal.  Evidently  other  teams 
had  been  engaged  in  unloading  the  barge  before  that  day.  Tully  se- 
lected side  and  end  extension  pieces  and  attached  them  to  the  box  on 
his  wagon  and  drove  to  the  dock.  On  arriving  there  he  became  ill, 
and  seeing  the  deceased,  Mulligan,  on  the  dock,  and  knowing  that 
he  had  worked  for  the  defendant  as  a  teamster  on  other  occasions, 
he  asked  him  to  drive  the  truck  and  work  for  him  that  day.  The 
decedent  assented,  and  Tully  left  the  team  and  wagon  in  his  charge. 
Before  the  accident,  the  vice  president  and  general  manager  of  the 
defendant  came  to  the  dock  and  saw  the  decedent  on  the  wagon,  and, 
on  inquiring,  he  ascertained,  in  substance,  that  the  regular  driver, 
Tully,  had  left  him  in  charge  of  the  team  and  truck,  and  made  no  ob- 
jection. 

On  the  part  of  the  plaintiff,  testimony  was  given  by  one  witness 
tending  to  show  that  decedent  was  standing  on  one  of  the  hind  wheels 
as  a  bucket  of  coal  was  being  hoisted,  and  shouted  to  the  boy  driving 
the  team  and  operating  the  catamaran  to  stop  and  come  back — evi- 
dently meaning  to  lower  the  bucket — ^but  that  the  boy  did  not  stop  the 
team,  and  the  bucket  kept  going  higher,  and  the  decedent  stepped 
upon  the  wagon  and  attempted  to  reach  the  bucket,  and,  losing  his 
balance,  fell  against  and  grabbed  hold  of  the  extension  tailboard  of 
the  wagon  box,  which  gave  way,  and  he  went  down  outside  the  wagon 
and  lodged  between  the  boat  and  the  dock  {  and,  by  the  testimony  of 
another  witness,  that  the  tailboard  broke,  and  that  its  appearance 
along  the  line  of  the  break  indicated  that  the  wood  was  poor  and  rot- 
ten ;  and,  by  another  witness,  that  shortly  after  the  accident  the  tail- 
board extension  was  not  in  place,  and  either  the  old  one  or  another 
was  put  in.  It  was  shown  generally  that  the  photographs,  Exhibits 
A  and  B,  were  fair  representations  of  defendant's  wagons  used  in 
hauling  coal,  and  it  is  claimed,  as  already  stated,  that  they  show  that 
the  tailboard  extension  on  the  wagon  photographed,  which  is  not 
shown  to  have  been  the  same  as  that  on  which  the  accident  occurred, 
has  only  one  set  of  cleats.  If  the  tailboafd  extension  had  only  one 
set  of  cleats,  and  that  had  anything  to  do  with  the  accident,  it  would 
seem  that  it  might  have  been  shown  by  the  witness,  who  claims  to 
have  found  a  broken  tailboard  on  the  dock  shortly  after  the  accident, 
that  the  tailboard  he  found  had  only  one  set  of  cleats  and  where  it 
was  broken  with  reference  to  these  cleats;  for  if  he  observed  it 
with  sufficient  care  to  determine  the  quality  and  condition  of  the 
wood,  as  he  testified,  it  would  seem  that  he  would  know  about  the 
cleats,  and  thus  it  would  not  be  necessary  to  ask  us,  merely  on  appear- 
ances indistinctly  shown  on  a  photograph,  to  permit  a  verdict  to  stand 
which  on  this  point  impeaches  the  express  testimony  of  several  wit- 
nesses who  could  not  well  be  mistaken,  and,  if  their  testimony  be  not 
true,  it  must  have  been  willfully  false. 
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part  of  the  defendant,  it  was  shown  by  the  testimony  of 
tiesses,  several  of  whom  were  apparently  disinterested  and 
[impeached,  that  the  decedent  was  engaged  in  an  animated 
on  with  his  brother,  who  was  in  the  hold  of  the  coal  barge, 
during  or  after  the  exchange  of  insulting  remarks  between 
decedent  was  in  the  act  of  throwing  a  lump  of  coal  at  his 
^hen  he  lost  his  balance  and  fell ;  and  considerable  evidence 
given  on  the  part  of  the  defendant  by  eyewitnesses  show- 
he  extension  tailpiece  did  not  break,  but  that  decedent  fell 
he  end  entirely  clear  of  it. 

e  of  claim  was  served  by  the  plaintiff  under  the  employer's 
:t  (chapter  COO,  Laws  of  1902);  and  negligence  is  predicated 
:t  that  the  decedent  was  directed  or  permitted  to  work  on  a 
th  a  defective  or  insecure  tailpiece. 

of  opinion  that  the  plaintiff  failed  to  bear  the  burden  of 
)y  a  preponderance  of  the  evidence  that  the  decedent  lost 
e  and  fell  from  the  wagon  while  in  the  performance  of  du- 
is  employer,  and  therefore  the  verdict  should  not  be  per- 
stand.  We  are  also  of  opinion  that,  on  the  most  favorable 
he  evidence,  the  plaintiff  failed  to  establish  a  cause  of  ac- 
iuming  that  the  decedent,  while  attempting  to  perform  his 
>uch  the  spring  to  dump  the  bucket  of  coal,  lost  his  balance 
gainst  and  grabbed  hold  of  the  extension  tailpiece,  and  that 
ay  with  him;  still  we  think  the  defendant  would  not  be 
was  not  shown  that  the  extension  tailpiece  was  not  suffi- 
ong  and  securely  held  in  place  to  support  the  load  of  coai. 
lent  had  hauled  two  loads  with  it  before  the  accident,  which 
show  its  adequacy  for  that  purpose.  The  defendant  was  , 
;d  to  provide  extension  pieces  of  sufficient  strength  to  re- 
rain  to  which  it  was  subjected  by  the  decedent  falling  against 
or  with  great  force — as  the  only  witness  who  claims  that 
n  contact  with  it  at  all  testified — ^and  grabbing  hold  of  it. 
oyer  was  not  obliged  to  foresee  and  guard  against  an  ac- 
this  kind.  In  the  ordinary  operation  of  the  derrick,  the 
coal  would  be  swung  over  the  wagon  where  the  driver  could 
tly  touch  the  spring  and  dump  it  without  losing  his  bal- 
if  on  this  occasion  it  did  not  come  within  convenient  reach 
cedent,  he  might  have  waited  until  it  was  lowered  within 
t  reach.  His  duty  did  not  require  that  he  take  the  risk  of 
balance  by  an  attempt  to  reach  it  when  it  was  out  of  reach, 
:  up,  as  some  of  the  testimony  tends  to  show  he  did. 
er,  there  is  no  evidence  on  which  a  finding  that  the  decedent 
t  have  fallen  from  the  wagon  if  the  tailpiece  extension  had 
way  can  be  predicated.  The  primary  and  proximate  cause 
cident  was  the  decedent's  losing  his  balance;  and,  before 
said  that  a  defective  or  insecure  tailboard  was  a  contribut- 
,  there  must  at  least  be  evidence  rendering  it  probable  that 
have  been  safely  held  without  serious  injury  if  it  had  not 
y.  Furthermore,  if  the  decedent  had  selected  an  unsafe 
limself,  it  is  quite  clear  that  defendant  would  not  be  liable, 
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if,  as  appears,  it  provided  suitable  and  safe  ones;  and  the  defendant 
does  not  become  liable  merely  because  the  selection  was  made  by  a 
coemploye.  McConn^ll  v.  Morse  I.  W.  &  D.  D.  Co.,  187  N.  Y.  341, 
80  N.  E.  190,  10  L.  R.  A.  (N.  S.)  419. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event.    All  concur. 


(143  App.  DIv.  211.) 

WALI4ACE  et  al.  V.  BACON  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department     March  10,    1911.) 

1.  Discovert  (§  61*) — Examination  of  Parties— Application. 

An  affidavit  from  which  it  appeared  that  the  defendants  souji^ht  to  be 
examined  before  trial  were  the  orother  and  sisters  of  the  decedent,  and 
that  the  question  was  whether  he  had  insane  delusions  when  the  will  in 
controversy  was  made,  was  sufficient  as  stating  facts  and  circumstances 
showing  that  the  testimony  was  material  as  required  by  Ck)de  Civ.  Proc 
§  872,  and  General  Practice  Rule  82. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent.  Dig.  §  65;  Dec.  Dig. 
I  5L»] 

2.  Discovert  (§  47*) — Examination  of  Parties— Nonresidents. 

A  nonresident  party  may  be  examined  before  trial  pursuant  to  Code 
Civ.  Proc  §§  870,  873,  if  he  can  be  found  within  the  state  and  served 
with  the  order  for  examination. 

(Ed.  Note. — ^For  other  cases,  see  Discovery,  Cent  Dig.  i  61;  Dec.  Dig. 
I  47.*]      . 

Dowllng,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frances  L.  Wallace  and  another  against  Virginia  P.  Ba- 
con and  others.  From  an  order  vacating  an  order  for  the  examina- 
tion of  four  of  the  defendants  before  trial,  plaintiffs  appeal.  Re- 
versed. 

See,  also,  126  N.  Y.  Supp.  1149. 

Argued  before  IXGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
MILLER,  and  DOWLIXG,  JJ. 

Edward  W.  Hatch,  for  appellants. 

Pierpont   Davis,    for   respondents   Wallace   and  others. 

John  V.  Bouvier,  Jr.,  for  respondents  (Michel  C.  Bouvier  and 
others. 

INGRAHAM,  P.  J.  On  June  23,  1910,  the  plaintiffs  obtained  an 
order  requiring  the  defendants  Edward  Wallace,  Elizabeth  H.  Mc- 
Cune,  Mary  H.  Wallace,  and  Margaret  S.  Wallace,  to  be  examined 
as  parties  before  trial  pursuant  to  section  873  of  the  Code  of  Civil 
Procedure.  The  affidavit  upon  which  this  order  was  obtained  dis- 
closed that  the  plaintiffs  are  the  committee  of  the  person  and  prop- 
erty of  one  Allen  Wallace,  an  incompetent;  that  the  defendants  Ed- 
ward Wallace,  Elizabeth  H.  McCune,  Mary  H.  Wallace,  and  Mar- 
garet S.  Wallace,  the  four  defendants  whose  examination  was  sought, 
reside  in  Philadelphia,  Pa. ;   that  the  action  is  brought  to  set  aside  the 

•For  other  casea  see  same  topic  A  S  zotmbeh  in  Dec.  &  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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he  will  of  John  Wallace,  deceased,  the  father  of  the  incom- 
t  the  defendants  whose  examination  is  sought  have  ap- 
ittomeys  and  have  answered  the  complaint;  that  the  ex- 
f  these  four  defendants  is  necessary  to  prove  facts  which 
s  must  prove  to  succeed  in  this  action,  namely,  that  the 
ohn  Wallace,  had  insane  delusions  at  the  time  the  will 
that  one  of  these  defendants  was  a  brother  and  the  other 
sisters  of  the  deceased;  and  that  they  have  knowledge 
ific  facts  and  circumstances  as  to  which  the  examination 
It  is  apparent  that  the  testimony  of  these  witnesses  would 

upon  the  trial  of  the  action  to  prove  the  facts  alleged 
plaint.  This  order  having  been  granted,  the  defendants, 
iturn  day  of  the  order,  made  a  motion  upon  the  affidavits 

the  same  was  granted  to  vacate  the  order.  It  does  not 
le  record  whether  or  not  these  defendants  whose  examina- 
ught  were  served  with  the  order  in  this  jurisdiction.  The 
CIS  to  have  been  made  and  granted  solely  upon  the  ground 
ared  by  the  papers  upon  which  the  order  for  the  examina- 
ught  that  they  were  not  residents  of  this  state;  and  the 
jsented,  therefore,  is  whether  the  fact  that  a  party  whose 
I  is  sought  does  not  r.eside  within  this  state  precludes 
party  from  examining  him  before  trial, 
no  such  limitation  in  the  Code.  Section  870  of  the  Code 
at  the  deposition  of  a  party  to  an  action  pending  in  a 
:ord  may  be  taken  at  his  own  instance,  or  at  the  instance 
rse  party,  at  any  time  before  or  during  the  trial,  as  pre- 
he  article.  Section  872  provides  that  a  party  desiring  to 
sition  as  prescribed  in  the  article  may  present  to  a  judge 
t  in  which  the  action  is  pending  an  affidavit  setting  forth 
ind  residence  of  all  the  parties  to  the  action,  the  nature 
)n,  the  substance  of  the  judgment  demanded,  and,  if  an 
been  interposed,  the  nature  of  the  defense,  the  name  ancl. 
f  the  party  to  be  examined,  and  that  the  testimony  of 
I  is  material  and  necessary  for  the  party  makiirg  the  ap- 
for  the  prosecution  or  defense  of  the  action.  Upon  these 
ring  by  affidavit,  the  plaintiffs  were  entitled  to  an  order 
mination  of  these  four  defendants  before  trial.  No  other 
quired,  and  nothing  in  the  article  of  the  Code  in  question 
ts  that  the  nonresident  party  should  be  entitled  to  a  priv- 
lefit  which  is  denied  to  a  resident.  These  defendants  are 
be  action.  They  have  knowledge  of  facts  which  it  is  es- 
the  plaintiffs  should  prove  to  establish  their  cause  of  ac- 

live  in  an  adjoining  city,  and  so  far  as  appears,  may 
actually  within  this  state  and  served  with  the  order  for 
nation.     The  statute  expressly  authorizes  their  examina- 

time  before  or  at  the  trial,  and,  unless  the  courts  are 
disobeying  the  express  mandate  of  the  Code,  the  order 
imination  was  properly  granted.  It  is  apparent  in  this 
it  was  granted  upon  the  affidavit  presented  and  upon  the 
1  the  action.  I  can  see  no  objection  to  using  the  plead- 
davits  when  the  order  granted  is  based  upon  them;    but 
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I  think,  on  the  affidavits  presented  without  the  pleadings,  the  facts 
required  to  be  stated  by  section  872  of  the  Code  were  sufficient  to  re- 
quire the  judge  to  whom  the  papers  were  presented  to  grant  the  or- 
der for  the  examination. 

The  facts  and  circumstances  are  required  by  rule  82  of  the  General 
Rules  of  Practice  to  show  that  the  testimony  of  those  parties  sought 
to  be  examined  was  material  and  necessary.  It  appeared  that  the 
persons  sought  to  be  examined  were  the  brother  and  sisters  of  the 
deceased.  The  question  as  to  whether  or  not  the  deceased  had  delu- 
sions which  would  justify  the  court  in  setting  aside  the  will  was 
a  material  fact  to  be  proved  upon  the  trial,  and  the  relationship  of 
the  parties  sought  to  be  examined  was  sufficient  to  show  that  the  tes- 
timony of  the  witnesses  was  material  and  necessary.  Certainly  these 
witnesses  could  testify  to  material  facts  upon  the  trial,  and  the  plain- 
tiffs are  entitled  to  call  them  as  witnesses  to  prove  the  facts  in  re- 
lation to  the  alleged  delusions  under  which  the  decedent  was  suffer- 
ing at  the  time  of  the  execution  of  this  will,  if  they  existed.  There 
could  be  no  other  facts  and  circumstances  alleged  from  the  nature  of 
the  case.  There  is  nothing  in  those  affidavits  that  justifies  a  finding 
that  this  application  was  not  made  in  good  faith,  and  I  therefore 
think  that  both  the  provisions  of  the  Code  and  of  the  General  Rules 
of  Practice  were  complied  with.  The  court  below  vacated  this  or- 
der upon  the  assumed  ground  that  this  court  decided  that  a  nonresi- 
dent party  could  not  be  examined  before  trial  at  the  instance  of  the 
adverse  party,  and  that  is  the  question  really  presented  on  this  ap- 
peal. 

The  court  below  assumed  that  this  question  has  been  decided  by 
this  court.  Gilroy  v.  Interborough-Met.  Co.,  120  App.  Div.  883,  105 
N.  Y.  Supp.  1117,  was  an  appeal  from  an  order  vacating  an  order 
for  the  examination  'of  the  plamtifF,  who  was  a  resident  of  Scotland. 
The  motion  to  vacate  the  order  was  made  upon  an  affidavit  from 
which  it  appeared  that  the  party  sought  to  be  examined  resided  in 
Scotland,  was  not  within  this  state,  and  could  not  b&  served  within 
this  state.  The  judge  at  Special  Term  held  that  on  these  facts  the 
order  should  be  vacated,  citing  Witcher  v.  Tribune  Association,  59  N. 
Y.  Super.  Q.  226,  14  N.  Y.  Supp.  290,  although  the  Appellate  Divi- 
sion in  the  Second  Department  had  refused  to  follow  that  case  in 
Campbell  v.  Bauland,  41  App.  Div.  474,  58  N.  Y.  Supp.  984.  Upon 
an  appeal  to  this  court,  that  order  was  affirmed;  but,  as  we  did  not 
adopt  the  opinion  below  and  wrote  no  opinion,  it  cannot  be  said  that 
we  adopted  the  views  of  the  Special  Term  in  deciding  that  case,  or 
that  we  intended  to  reverse  or  refuse  to  follow  Campbell  v.  Bauland. 
supra.  In  Hartmann  v.  Hearst,  121  App.  Div.  925,  106  N.  Y.  Supp. 
1129,  the  Special  Term  also  vacated  an  order  for  the  examination  of 
a  party  before  trial ;  and  the  order  in  that  case  was  also  affirmed  by 
this  court  without  opinion.  In  neither  of  these  cases  did  this  court 
approve  of  the  grounds  assigned  by  the  Special  Term.  The  affirm- 
ance in  both  cases  was  upon  the  ground  that,  upon- the  facts  which 
appeared,  we  were  satisfied  that  the  order  for  the  examination  was 
not  obtained  for  the  purpose  of  procuring  the  testimony  of  the  wit- 
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for  an  ulterior  purpose,  and  the  applicant  had  not,  there- 
ught  himself  within  the  provisions  of  the  Code  of  Civil 

a  party  sought  to  be  examined  resides  in  a  foreign  country 
It  at  the  time  of  the  granting  of  the  order  and  never  has 
in  this  state,  and  with  no  possibility  of  ever  being  able  to 

person  sought  to  be  examined,  there  is  ground  for  saying 
Drder  for  the  examination  of  such  person  within  this  state 
For  the  purpose  of  obtaining  the  testimony,  but  as  a  basis 

further  application  to  the  court  because  of  the  failure  of 
T  required  to  appear  for  examination  to  appear  and  be  ex- 
The  question  as  to  whether  or  not  an  order  of  this  charac- 
lined  in  good  faith  for  the  purpose  contemplated  by  the  stat- 
2  which  is  to  be  determined  from  the  particular  facts  ap- 
i  each  case;  but  the  fact  that  a  party  to  an  action  pending 
resident  of  an  adjoining  city  does  not,  of  itself,  show  that 
ation  is  not  made  in  good  faith  to  obtain  the  testimony  of 
IS  sought  to  be  examined;  and  the  only  fact  that  appears 
jstify  the  order  appealed  from  is  that  the  person  sought  to 
led  resides  in  Philadelphia,  Pa.     Nothing  appears  to  show 

witnesses  were  not  in  the  habit  of  coming  to  New  York, 

be  served  here,  or  that  they  they  had  not  actually  been 
th  the  order  that  was  granted  in  this  action,  and  there  is 
lat  I  can  find  in  these  papers  to  justify  the  conclusion  that 

•  was  obtained  in  bad  faith  and  not  with  the  intention  of 
the  testimony  of  these  defendants.    Of  course,  the  attend- 

he  parties  sought  to  be  examined  cannot  be  enforced,  un- 
come  within  this  state;  but  it  is  not  necessary  to  determine 
)peal  whether  the  plaintiffs  would  be  entitled  to  any  other 

•  relief  because  of  the  refusal  of  the  persons  sought  to  be 
to  come  to  this  state  and  submit  to  such  an  examination. 

re  have  in  this  case  is  the  isolated  fact  that  the  party  sought 
mined  is  a  nonresident  of  this  state,  and  that  fact  does  not 
party  to  the  action  from  examining  such  nonresident  before 
1  can  be  found  within  this  state  and  served  with  the  order 
his  examination. 

tienthal  &  Bickart,  Inc.,  v.  Crowley,  138  App.  Div.  845,  123 
pp.  520,  this  court  reversed  an  order  vacating  an  order  for 
lation  before  trial  of  the  officers  of  a  foreign  corporation, 
a  later  authority  than  any  one  relied  on  by  the  court  be- 

vs  that  the  order  for  the  examination  should  not  have  been 
nd  the  order  appealed  from  is  therefore  reversed,  with  $10 
disbursements,  and  the  motion  to  vacate  the  order  for  the 
)n  denied,  with  $10  costs,  and  the  order  for  the  examina- 
ated. 

ILIN,  CLARKE,  and  MILLER,  JJ.,  concur.    DOWLING, 
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It  should  be  borne  in  mind  that  the  foreclosure  had  been  had  Feb- 
ruary 14,  1905. 

Not  succeeding  in  recovering  the  amount  paid  by  her  to  respondent 
upon  the  representation  that  it  was  a  call  loan,  she  put  the  matter  in 
the  hands  of  Mr.  Higgins  and  gave  him  the  mortgage  with  a  view 
to  foreclosing  it.  Mr.  Higgins  observed  upon  the  mortgage  the 
words,  "Ex.  A.,  S.  T.  M.  Jr.,  referee."  He  testified  that  he  called  on 
Mr.  Logan  and  asked  him  what  those  marks  meant,  if  that  meant  that 
the  mortgage  had  been  foreclosed,  if  any  foreclosure  proceedings  had 
been  taken,  and  that  the  respondent  answered,  "No,  nothing  of  the 
sort";  that  he  then  went  to  White  Plains  and  discovered  that  the 
mortgage  had  been  foreclosed  and  gone  to  judgment;  that  he  again 
saw  the  respondent  and  told  him  that  he  wanted  Mrs.  Whittemore's 
money  back ;  that  the  mortgage  had  been  foreclosed ;  that  there  was 
no  formal  assignment  on  record  of  the  mortgage  to  him,  and  of  course 
no  assignment  from  him  to  Mrs.  Whittemore ;  whereupon  respondent 
said  that  as  additional  security  he  would  ^ve  her  an  assignment  of 
the  judgment  to  the  extent  of  $2,600  and  mterest.  This  he  did,  and 
Higgins  had  the  assignment  of  the  mortgage  from  Logan,  trustee, 
to  Mrs.  Whittemore,  dated  May  10,  1906,  recorded  on  October  IG, 
1907,  and  the  assignment  of  the  judgment  recorded  on  November 
13,  1907.  He  thereafter  had  the  property  sold  under  the  judgment 
twice.  Each  time  the  respondent  bought  it  in,  and  each  time  refused 
to  complete;  his  ground  being  that  good  title  could  not  be  given 
under  the  judgment,  which  he  himself  had  assigned  to  Mrs.  Whitte- 
more as  security  for  her  money,  and  which  had  been  entered  in  a  suit 
in  which  he  was  a  party  defendant,  upon  the  ground  of  a  defect  in 
parties  defendant.  Mrs.  Whittemore  has  never  succeeded  in  recov- 
ering any  of  the  amount  loaned. 

So  that  it  appears  that  at  the  time  he  procured  from  Mrs.  Whitte- 
more the  sum  of  $2,500  as  a  temporary  or  call  loan,  upon  the  rep- 
resentation that  the  security  was  unquestionable  and  perfectly  safe 
in  every  respect,  he  concealed  from  her  that  the  mortgage  had  been 
foreclosed;  that  no  interest  had  been  paid  upon  it  for  a  long  time; 
that  it  was  subject  to  a  lien  for  about  $1,000  in  unpaid  taxes;  and 
that  what  she  was  receiving  was  a  mere  assignment  of  a  judgment 
which  he  did  not,  as  a  matter  of  fact,  deliver  until  long  afterwards, 
and  not  the  assignment  of  a  live  mortgage. 

The  referee  has  reported : 

"After  a  careful  consideration  of  all  the  evidence  bearing  on  the  issues 
herein,  and  the  reasonable  probabilities,  I  am  of  the  opinion  that  the  re- 
spondent knowingly,  by  false  and  fraudulent  representations,  induced  MrM;. 
Whittemore  to  turn  over  to  him  the  sum  of  $2,500.  In  my  judgment  the  peti- 
tioner's charges  are  sustained.*' 

With  this  conclusion  we  agree  and  think  that  the  respondent  should 
no  longer  be  permitted  to  remain  a  member  of  the  Bar. 
An  order  for  his  disbarment  will  therefore  be  entered.    All  concur. 
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KARON  et  al.  v.  EISEN  et  al. 

(Supreme  Court,  Appellate  Term.    February,  1911.) 

rr  (§  98*) — Default  Judgment— J  oik  t  Liabilitt. 
iv  Code  Civ.  Proc.  §§  456,  1205,  it  is  only  where  the  liability  Is 
that  judgment  can  be  taken  against  a  defendant  by  default, 
some  of  the  defendants  have  answered;  and,  where  the  liability 
Int,  plaintiff  could  not  take  Judgment  as^ainst  one  joint  defendant 
lult  until  the  issues  raised  by  the  other  joint  defendants  were  dis- 
)f. 

Note. — For  other  cases,  see  Judgment,  Cent.  Dig.  §§  156-158 ;  Dec. 
9&*] 

rT  (§  141*) — Default— Vacation. 

re  a  judgment  not  authorized  by  law  is  entered  by  default,  a  par- 

cted  may  move  to  vacate  it,  and  need  not  first  move  to  open  the 

Note. — For  other  cases,  see  Judgment,  Dec.  Dig.  §  141.*] 

from  City  Court  of.  New  York,  Special  Term. 

by  Wolfe  Karon  and  others  against  Max  Eisen  and  others. 

order  denying  a  motion  to  vacate  a  judgment  against  him, 

Samuel  Wiesenfeld  appeals.    Reversed. 

before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Cans  (M.  Spencer  Bevins,  of  counsel),  for  appellant, 
iburg,  for  respondents. 

J.  The  complaint  in  this  action  alleges,  so  far  as  material 
peal,  that  Eisen  and  Einhorn  made  their  promissory  note 
the  plaintiffs  for  the  sum  of  $803.25 ;  that  thereafter,  and 
ivery  thereof  to  the  plaintiffs,  and  in  order  to  lend  credit 
)te,  and  to  induce  the  plaintiffs  to  accept  the  same,  for  a 
:onsideration,  the  firm  of  B.  Wiesenfeld  &  Co.,  composed 
endant  Benjamin  Wiesenfeld,  Samuel  Wiesenfeld,  and  Max 
uly  indorsed  said  note,  and  the  same  was,  with  the  indorse- 
son,  duly  delivered  to  the  plaintiffs,  for  value  received,  and 
iffs  thereby  became  the  lawful  owners  and  holders  thereof, 
and  in  due  course.  Due  presentation,  demand  at  maturity, 
nt,  and  notice  thereof  wei:e  also  duly  alleged.  Benjamin 
d  and  Max  Spalter  answered.  Samuel  Wiesenfeld  did  not 
Thereupon  a  judgment  for  the  full  amount  demanded  in 
aint  was  entered  against  him.  Motion  was  made  to  vacate 
ent,  and  was  denied. 

bility  of  the  members  of  the  firm  of  B.  Wiesenfeld  &  Co. 
it  liability,  and  the  plaintiffs  could  not  take  judgment  against 
defendant  until  the  issues  raised  by  the  other  joint  def end- 
been  disposed  of.  Smith  v.  Weston,  81  Hun,  87,  89,  60 
pp.  649.  It  is  only  where  the  liability  is  several  that  judg- 
be  taken  against  a  defendant  upon  his  default,  in  a  case 
ne  of  the  defendants  have  answered,  and  then  the  action 
svered.  Code  Civ.  Proc.  §§  456,  1205.  In  this  case  the  ac- 
lot  been  and  could  not  be  severed.     Therefore,  if  plaintiff 

B6S  see  same  topic  ft  8  nvmbbb  in  Deo.  &  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexen 
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was.  successful  on  the  trial  of  the  issues  raised,  a  judgment  would  be 
entered  against  all  of  the  defendants  named,  who  are  jointly  indebted, 
and  the  appellant  would  have  two  judgments  against  him  on  the  same 
cause  of  action,  and  in  the  same  action.  The  clerk  had  no  power  or 
authority  to  enter  the  judgment.  Therefore  it  should  have  been  va- 
cated. 

The  learned  justice  below  held  that  the  defendant's  remedy^  was 
to  move  to  open  the  default;  but  that  presupposes  that  the  judg- 
ment was  regularly  entered,  and  that  the  defendant  was  moving  to 
be  relieved  from  his  mistake,  inadvertence,  or  excusable  neglect. 
Where  a  judgment  is  entered  that  is  not  authorized  by  law,  the  party 
affected  may  move  to  vacate  it. 

The  defendant  Samuel  Wiesenfeld  claims  that  he  was  not  served 
with  a  summons  in  the  action.  We  have  not  considered  this  conten- 
tion, but  have  treated  the  matter  as  it  appears  upon  the  face  of  the 
papers.  A  motion  for  the  appropriate  relief  can  be  made  by  the  de- 
fendant, and  he  should  not  be  further  embarrassed  by  an  unauthor- 
ized judgment  against  him. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  dis- 
bursements of  the  appeal,  and  the  motion  granted,  with  $10  costs. 
All  concur. 


(70  MlM.  Rep.  567.) 

NEW  YORK  CENT.  &  H.  R.  K  CO.  v.  MATTHEWS  et  aL 

(Supreme  Court,  Special  Term,  Westchester  County.    February  25,  1911.) 

1.  Eminent  Domain  (§  228*) — Motions— Venue. 

Under  Code  Civ.  Proc.  §  3361,  providing  that  the  petition  for  eondemna- 
tion  may  be  presented  to  a  Special  Term  of  the  Supreme  Court  held  In 
the  judicial  district  where  the  property  is  situated;  section  3382,  pro- 
viding that  practice  in  condemnation  proceedings,  where  not  expressly 
provided,  shall  conform  to  the  ordinary  practice  of  the  court;  section 
9S2,  declaring  an  action  for  a  Judgment  afiTecting  an  interest  in  real 
property  to  be  triable  in  the  county  in  which  it  is  situated ;  and  section 
7G9,  providing  that  a  motion  in  any  action  may  be  made  within  the  ju- 
dicial district  in  which  the  action  is  triable,  or  in  a  county  adjoining 
that  in  which  it  is  triable — ^though  the  venue  in  condemnation  proceedings 
is  properly  laid  in  the  county  where  the  land  is  situate,  a  motion  on  the 
petition  for  appointment  of  commissioners  of  appraisal  may  be  properly 
made  in  another  county  in  the  same  judicial  district. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  §  226.*] 

2.  Eminent  Domain  (§  177*) — Condemnation— Pabties—**Owneb." 

The  word  "owner"  in  the  condemnation  law  (Code  Civ.  Pi'oc.  |  3358), 
authorizing  the  proceeding  against  the  owner  of  land,  includes  a  per- 
son who  claims  an  interest  in  land,  and  between  whom  and  another 
there  is  a  dispute  over  the  title. 
[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  |  177.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5134-5151; 
vol.  8,  p.  7744.] 

3.  Eminent  Domain  (§  177*) — Condemnation  Pboceedings— Pasties. 

If  the  joinder  as  defendant  in  condemnation  of  one  merely  claiming 
an  Interest  in  the  land  is  not  expressly  authorized  by  the  condemnation 
law  (Code  Civ.  Proc.  §  3358),  it  is  permissible  under  Code  Civ.  Proc.  | 
452,  authorizing  the  joining  as  defendants  in  an  action  of  all  persons 

*For  other  cues  see  same  topic  A  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indextf 

Digitized  by ' 


,  Google 


I      NEW  YORK   CENT.  <fe   H.   R.  B.  CO.  V.  MATTHEWS 


139 


ling  an  interest  in  the  controversy  or  real  property  Involved,  by 
e  of  section  33S2,  providing  that  practice  in  condemnation,  where 
expressly  provided,  shall  conform  to  the  ordinary  practice  of  tlie 

1  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  §§  478- 
Dec.  Dig.  §  177.*] 

ST  Domain  (§  4C*) — Condemnation  fob  Railroad  Purposes— Land 
PATE  Under  Water. 

ad  under  water  belonging  to  the  state,  though  held  by  the  state  as 
ee  for  the  public,  if  necessary  for  railroad  purposes,  may  be  ac- 
d  by  a  railroad  by  condemnation ;  Railroad  Law  (Consol.  Laws  1010, 
§  17,  declaring  that  all  property  required  by  a  railroad  for  the  pur- 
of  its  Incorporation  shall  be  deemed  to  be  required  for  public  use, 
nay  be  acquired  by  it,  and  section  18,  providing  that  the  Coinmis- 
r  of  the  Land  Oflace  may  grant  to  a  railroad  land  belonging  to  the 
e  required  for  the  purpose  of  the  road,  or  it  may  acquire  title  there- 
condemnation. 
1.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig..§§  91- 
Dec.  Dig.  §  4a*] 

mnation  proceeding  by  the  New  York  Central  &  Hudson 
lilroad  Company  against  Catherine  T.  R.  Matthews  and  others. 
:o  dismiss  petition  denied. 

ider  S.  Lyman,  for  plaintiff. 

318  Carmody,  for  State  of  New  York. 

ins,  Delafield  &  Longfellow,  for  defendants. 

PKINS,  J.  This  is  a  proceeding  by  the  plaintiff  to  acquire 
rmnation  lands  situate  in  the  county  of  Westchester,  and  de- 
n  the  petition  as  parcels  Nos.  1  and  2,  parcel  No.  1  being 
and  alleged  in  the  petition  to  be  owned  by  the  defendants 
s  and  Van  Cortlandt.  No  question  is  raised  on  this  motion 
ig  the  regularity  of  this  proceeding  as  to  that  parcel.     Par- 

2  is  alleged  in  the  petition  to  be  lands  under  the  waters  of 
son  river.  When  the  motion  came  on  to  be  heard  upon  the 
s  petition  for  the  condemnation  of  said  lands  and  the  ap- 
it  of  commissioners  of  appraisal,  the  defendants  Matthews 

Cortlandt  appearing  ^^enerally  by  counsel,  and  the  people  of 

of  New  York  appearing  generally  by  the  Attorney  General, 
5  dismiss  this  proceeding  as  to  parcel  No.  2,  upon  several  and 

grounds,  each  of  which  will  be  hereafter  stated  in  the  order 
I  they  were  made,  first  taking  up  the  objections  and  grounds 
d  presented  by  counsel  for  the  defendants  Matthews  and  Van 
t. 

rst  objection  urged  on  behalf  of  the  defendants  Matthews 
I  Cortlandt  is  that  inasmuch  as,  by  the  caption  of  the  notice 
n  and  petition,  the  plaintiff  has  seen  fit  to  lay  the  venue  of 
ceding  in  Westchester  county,  the  present  application  cannot 

at  a  Special  Term  held  in  Orange  county.  I  think  the  point 
&.    Section  3361  of  the  Code  of  Civil  Procedure  provides : 

the  petition  may  be  presented  to  a  Special  Term  of  the  Supreme 
d  in  the  judicial  district  where  the  property  or  some  portion  of  it 
d." 

cases  see  s&me  topic  ft  9  numbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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It  is  conceded  that  the  property  described  in  the  petition  is  situated 
in  this  judicial  district.  Section  3382  of  the  Code  of  Civil  Procedure, 
which  is  one  of  tHe  sections  of  the  condemnation  law,  provides : 

"In  all  proceedings  under  this  title  where  the  mode  or  manner  of  conduct 
ing  all  or  any  of  the  proceedings  therein  is  not  expressly  provided  for  by 
law,  the  court  before  whom  such  proceedings  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give  necessary  directions  to  carry 
into  effect  the  object  and  intent  of  this  title  and  of  the  several  acts  confer- 
ring authority  to  condemn  lands  for  public  use,  and  the  practice  in  such  cases 
shall  conform,  as  near  as  may  be,  to  the  ordinary  practice  in  such  court/' 

By  section  982  of  the  Code  it  is  provided  that  an  action  generally 
involving  title  to,  or  for  a  determination  of  claims  to  real  property, 
an  action  for  procuring  a  judgment,  establishing,  determining,  de- 
fining, forfeiting,  annulling,  or  otherwise  affecting  an  estate,  right, 
title,  or  lien,  or  other  interest  in  real  property,  is  triable  in  the  county 
in  which  the  subject  of  the  action  or  some  part  thereof  is  situated, 
and  by  section  769  of  the  Code  it  is  provided  that  a  motion  in  any 
action  may  be  made  within  the  judicial  district  within  which  the  ac- 
tion is  triable,  or  in  any  county  adjoining  that  in  which  it  is  triable. 

It  seems  to  me  that  all  these  provisicnis  of  the  Code  apply,  and  that 
the  venue  is  properly  laid  in  Westchester  county,  where  the  land  is 
situated,  and  that  the  motion  upon  the  petition  may  be  properly  made 
in  any  county  in  this  judicial  district.  At  the  most,  the  designation 
of  Westchester  county  in  the  petition  and  notice  as  a  capticm,  and 
as  a  part  of  the  title,  would  be  an  irregularity  which  might  be  dis- 
regarded by  the  court,  and  in  no  wise  affect  the  jurisdiction  of  the 
court  at  Special  Term  in  any  part  of  the  judicial  district. 

The  second  point  made  by  these  defendants  on  the  argument  was 
that  no  authority  is  vested  by  law  in  the  plaintiff  to  condemn  real 
estate  for  the  particular  purpose  for  which  the  plaintiff  alleges  that 
the  defendant's  real  estate  is  required.  Counsel,  however,  on  the 
argument,  stated  that  they  did  not  desire  to  press  that  point  at  that 
time,  but  would  cover  it  in  their  briefs.  Their  briefs,  however,  make 
no  mention  of  it,  and  I  assume  that  counsel  have  no  desire  to  now 
urge  that  objection  to  the  petition.  My  conclusion,  after  a  careful 
examination  of  the  petition,  is  that  it  fully  states  facts  entitling  the 
plaintiff,  under  the  law,  to  maintain  this  proceeding,  and  to  condemn 
the  lands  described  in  the  petition. 

The  third  objection  made  by  these  defendants  is  the  one  that  is 
seriously  urged  upon  the  attention  of  the  court.  It  is  that  the  peti- 
tion should  be  dismissed  as  to  the  defendants  Matthews  and  Van 
Cortlandt,  upon  the  ground  that  it  does  not  appear  upon  the  face  of 
the  petition  that  these  defendants  are  the  owners  of  parcel  No.  2,  but 
that,  on  the  contrary,  it  is  alleged  thereby  that  the  people  of  the  state 
of  New  York  own  said  parcel,  and  that  under  the  condemnation  law 
only  the  owner  or  owners  of  land  sought  to  be  acquired  may  be  made 
defendants.  In  other  words,  the  claim  made  by  these  defendants  is 
that  a  person  who  only  claims  an  interest  in  land,  and  between  whom 
and  another  there  is  a  dispute  over  the  title,  cannot  be  brought  into 
court  and  forced  to  litigate  the  question  of  title  between  himself  and 
the  other  claimants.     The  petition  alleges  respecting  parcel  No.  2 


Digitized  by 


Google 


)       NEW   YORK    CENT.  <fe  H.   R.  R.  CO.  V,  MATTHEWS 


141 


s  "land  originally  under  the  waters  of  the  Hudson  river,  title 
I  is  in  the  people  of  the  state  of  New  York" ;  and  alleges  that 
a  dispute  between  the  state  of  New  York  and  the  defendants 
7S  and  Van  Cortlandt  as  to  the  title  of  said  parcel,  and  that 
ndants  Matthews  and  Van  Cortlandt  claim  to  be  the  owners 
liereof,  under  a  charter  granted  to  Stephanus  Van  Cortlandt 
am  the  Third,  dated  June  17,  1697.  The  petition  further  al- 
as plaintiff  is  iBformod  and  believes,  the  said  grant  to  Stephanus 
tlaudt  aforesaid  did  not  convey  title  to  the  premises  described  in 
A,  annexed  hereto,  and  therein  desiimated  as  parcel  No.  2,  and  that 
to  the  said  premises  still  rests  in  the  people  of  the  state  of  New 


:ffect  of  which  allegations  of  the  petition  is  to  aver  that  the 
:he  said  land  described  as  parcel  No.  2  is  in  the  people  of  the 
New  York,  but  that  the  defendants  Matthews  and  Van  Cort- 
lim  to  own  the  same;  and  the  argument  of  these  defendants 
>rt  of  their  motion  to  dismiss  is  that  only  the  "owner,"  which 
ier  tlie  Code  (Civ.  Proc.  §  3358)  includes  "all  persons  having  an 
nterest  or  easement  in  the  property  to  be  taken,  or  any  lien, 
Dr  incumbrance  thereon,"  may  be  a  proper  party  defendant 
a  proceeding  as  this.  I  do  not  think  that  the  lawmakers  in- 
or  that  the  statute  in  question  means,  to  limit  the  meaning 
^ord  "owner"  to  the  particular  individual  who  may  in  fact 
aw  be  the  legal  and  equitable  owner  of  the  property  sought 
>ndemned.  If  the  language  is  to  be  given  that  limited  con- 
1,  it  would  be  practically  impossible  for  a  railroad  corporation 
ire  by  condemnation  lands  to  which  there  were  conflicting 
if  ownership.  The  effect  of  such  a  construction  would  be  to 
necessary  for  the  petitioner  in  such  a  proceeding  to  first  have 
licting  claims  of  ownership  finally  determined.  I  do  not  know 
iction  or  proceeding  by  which  that  could  be  accomplished  on 
ative  of  the  corporation  seeking  to  acquire  by  condemnation 
uted  land.  It  seems  to  me  that  the  only  sensible  construction 
aced  upon  the  word  "owner"  is  that  it  includes  every  person 
ims  to  be  an  owner.  Were  it  otherwise,  and  was  it  left  to 
oad  corporation  seeking  to  condemn,  to  determine  for  itself 
f  the  several  claimants  was  in  reality  the  owner,  it  would  be 
he  risk,  after  condemning  the  lands,  from  one  and  paying 
,  of  having  to  make  compensation  to  the  others, 
efendants  Matthews  and  Van  Cortlandt  claim  to  be  the  own- 
le  property  in  question,  and  they  cannot  be  omitted  as  parties 
tit  without  the  plaintiff  herein  running  the  risk  of  becoming 
sser  even  after  this  condemnation  proceeding  is  terminated, 
ing  to  pay  twice  for  the  property.  Any  person  whose  claim 
rship  is  of  such  a  character  that,  if  established,  would  make 

owner  of  the  property,  is  a  necessary  party  to  this  proceed- 
I  such  a  person  is,  in  my  opinion,  within  the  meaning  of  the 
lation  law  (Code  Civ.  Proc.  §  3358),  an  "owner."    The  cases 

these  defendants  in  support  of  their  contention  do  not  seem 
)  be  applicable.    They  were  cases  in  which  the  dispute  as  to 
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title  was  between  the  petitioners  or  plaintiffs  in  the  condemnation 
proceedings  and  the  persons  who  claimed  to  be  the  owners  of  the 
property  described  in  the  petition,  and  the  proceedings  seem  to  have 
been  instituted  for  the  purpose  of  having  the  question  of  title  deter- 
mined, as  between  the  petitioners  or  plaintiffs,  and  the  defendants; 
and  the  courts  held  that  such  was  not  a  proper  proceeding  for  the 
determination  of  questions  of  title  to  real  estate. 

In  any  event,  if  I  am  wrong  as  to  the  proper  interpretation  to  be 
given  to  the  word  "owner,"  then  it  seems  to  me  that  section  452  of 
the  Code  of  Civil  Procedure,  which  authorizes  the  joining  as  defend- 
ants of  all  persons  claiming  an  interest  in  the  controversy  or  real 
property  involved,  applies,  by  virtue  of  the  provisions  of  section  3382 
of  the  condemnation  law,  hereinbefore  quoted. 

Section  3378  of  the  Code  provides  for  the  payment  into  court  of 
awards  made  by  commissioners  of  appraisal  in  such  a  proceeding 
as  this,  to  await  a  determination  by  the  court  of  conflicting  and  ad- 
verse claims  to  the  award.  The  commissioners  of  appraisal  in  this 
proceeding,  if  they  are  appointed,  will  merely  determine  the  reason- 
able compensation  to  be  paid  by  the  plaintiff  for  the  land  to  be  taken, 
and  the  conflicting  claims  that  may  be  made  to  the  award,  if  any, 
shall  thereafter  be  determined  by  the  court. 

The  Attorney  General,  appearing  for  the  people  of  the  state  of 
New  York  and  the  Commissioners  of  the  Land  Office,  contends  that 
the  petitioner  is  not  authorized  by  law  to  condemn  land  under  water 
belonging  to  the  state,  on  the  ground  that  the. state  holds  such  lands 
in  trust  for  the  people,  that  they  may  enjoy  the  navigation  of  the  wa- 
ters, carry  on  commerce  over  them,  and  have  the  liberty  of  fishing 
therein  free  from  the  obstruction  or  interference  of  private  parties, 
and  that  the  state's  control  over  such  lands  under  water  can  only  be 
relinquished  by  a  transfer  of  the  property,  and  that  such  transfers 
can  only  be  made  in  promoting  tlie  public  interests,  and  must  be  with- 
out any  substantial  impairment  of  the  public  interest  in  the  lands 
and  waters  remaining.  It  is  undoubtedly  true  that  the  state  holds 
such  lands  under  water,  as  trustee  for  the  public;  but  the  answer 
to  the  Attorney  General's  objection  is  that  such  lands  under  water 
as  are  described  in  the  petition  are  sought  to  be  acquired  by  the  plain- 
tiff for  the  public  use,  and  cannot  be  acquired  by  condemnation  for 
any  other  purpose.    Section  17  of  the  railroad  law  provides: 

"AH  property  required  by  any  railroad  corporation  for  the  purpose  of  its 
Incorporation,  or  for  any  purpose  stated  in  this  chapter,  shall  be  deemed  to 
be  required  for  public  use,  and  may  be  acquired  by  such  corporation." 

Assuming,  as  alleged  in  the  petition,  that  the  title  to  parcel  No.  2 
is  in  the  people  of  the  state  of  New  York  (and  it  is,  if  it  consists  of 
lands  under  water,  and  has  never  been  granted  by  the  state  to  the 
owner  of  adjacent  or  up  lands),  then  section  18  of  chapter  481  of  the 
Laws  of  1910  authorizes  the  Commissioners  of  the  Land  Office  to 
grant  to  railroad  corporations  such  lands  under  water  as  may  be  re- 
quired for  railroad  purposes,  and  upon  such  terms  as  may  be  agreed 
upon  by  such  commissioners  and  the  railroad  corporation,  or,  under 
said  section  18  of  chapter  481  of  the  Laws  of  1910,  such  railroad 
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on  may  acquire  title  to  such  lands  under  water  by  condem- 
rhis  seems  to  be  express  authority  for  this  proceeding  with- 

attempt  being  previously  made  by   plaintiff  to  agree  with 

nissioners  of  the  Land  Office  upon  terms. 

ttorney  General  in  his  brief  cites  the  case  of  Illinois  Central 

Co.  V.  Illinois,  146  U.  S.  387,  13  Sup.  Ct.  110,  36  L.  Ed. 
hat  case,  however,  does  not  seem  to  sustain  his  contention, 
se  of  Saunders  v.  New  York  Central  &  Hudson  River  Rail- 
,  144  N.  Y.  75,  38  N.  E.  992,  26  L.  R.  A.  378,  43  Am.  St. 
,  the  Court  of  Appeals,  referring  to  the  character  of  the  ti- 

state  to  lands  under  the  waters  of  the  Hudson  river,  and  to 
ion  of  the  United  States  Supreme  Court  in  the  case  of  the 
entral  Railroad  v.  Illinois,  supra,  says : 

ain  assault  is  based  upon  the  proposition  that  the  state  had  the 
lis  land,  not  as  proprietor,  but  as  sovereign  and  trustee  for  the 
he  contention  as  to  the  nature  of  the  title  cannot  be  denied;  but 
sion  sought  to  be  drawn  from  the  fact  does  not  follow.  The  ques- 
decided  in  this  court  in  l>angdon  v.  Mayor,  93  N.  Y.  120,  and 
Hart,  95  N.  Y.  443,  and  has  recently  been  examined  with  great 
>y  the  Supreme  Court  of  the  United  States  in  the  ease  of  Illinois 
lilroad  Co.  v,  Illinois.  146  U.  S.  387.  13  Sup.  Ct  110,  30  L.  Ed.  1018. 
involved  the  title  to  a  vast  tract  of  land  under  the  waters  of  Lake 
in  and  around  the  harbor  of  Chicago,  extending  a  mile  east  of 
or  line  of  the  original  roadbed  of  the  railroad,  which  the  state  as- 
grant  to  that  corporation  in  1869.  It  was  held  that  the  ownership, 
and  sovereignty  over  lands  covered  by  tide  waters  within  the 
the  several  states  belonged  to  the  respective  states  within  which 
round,  with  the  consequent  right  to  use  or  dispose  of  any  portion 
hen  that  can  be  done,  without  substantial  impairment  of  the  pub- 
ts.  and  subject  to  the  paramount  right  of  Congress  to  control  their 
1  so  far  as  necessary  for  the  regulation  of  commerce  with  foreign 
Id  among  the  states,  and  that  the  same  rule  was  applicable  to  land 
waters  of  the  Great  Lakes.  That  original  roadbed,  200  feet  wide, 
necessary  sidings  and  crossings  which  had  been  granted  to  it  by 
onder  a  prior  grant  and  various  ordinances  of  the  city  of  Chicago, 
sonable  public  use,  and  no  encroachments  upon  the  domain  of  the 
was  valid,  but  that  the  grant  extending  one  mile  easterly  of  the 
i  roadbed  amounted  to  an  abdication  of  its  sovereignty  and  control 
te  over  the  waters  and  in  effect  a  breach  of  the  trust  under  which 
8  same,  and  therefore  revocable  by  the  action  of  a  subsequent  Leg- 
The  doctrine  of  that  case  with  respect  both  to  what  was  sus- 
3  what  condemned  amply  supports  the  grant  in  this  case,  even  if 
any  ground  for  supposing  that  our  own  decisions  do  not  complete- 
he  question,  as  I  think  they  do.  The  land  which  the  railroad  cor- 
icqulres  in  this  state,  though  It  may  be  technically  called  a  'fee,* 
use  as  a  public  highway,  and  this  is  for  the  benefit  of  the  public, 
Thaps  the  particular  purpose  for  which  the  grant  was  made  is 
naterial.  While  the  state  holds  the  title  to  lands  under  navigable 
a  certain  sense  as  trustee  of  the  public,  it  is  competent  for  the 
^gislative  jwwer  to  authorize  and  regulate  grants  of  the  same  for 
such  other  purposes  as  it  may  determine  to  be  for  the  best  inter- 
j  state,  and  the  Legislature  has  conferred  power  upon  the  Commls- 
the  Land  Office  to  make  such  grants  for  railroad  purposes.  Shively 
.  152  U.  S.  1.  14  Sup.  a.  548,  38  L.  Ed.  331.  Chapter  140  of  the 
L850,  sections  25-49,  empower  the  commissioners  to  grant  to  any 
ompany  formed  under  that  act  any  land  belonging  to  the  p<K)pIe 
te,  which  may  be  required  for  the  purposes  of  the  road,  upon  such 
nay  be  agreed  upon  by  them.'' 
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This  decision  bears  directly  upon  the  suggestion  of  the  Attorney 
General  that,  if  this  petitioner  can  acquire  the  lands  under  water  de- 
scribed in  the  petition,  it  would  have  the  right  to  acquire  all  the 
lands  under  the  entire  Hudson  river.  In  the  Illinois  case,  the  part 
of  the  grant  that  was  set  aside  was  held  to  be  unnecessary  for  the 
public  use,  or  for  railroad  purposes,  while  that  part  of  the  grant  that 
was  found  to  be  necessary  for  railroad  purposes  was  sustained.  And 
so  here,  if  the  lands  sought  to  be  acquired  are  found  to  be  necessary 
for  railroad  purposes,  they  may  be  acquired  for  that  public  use. 
While,  if  an  attempt  was  made,  as  suggested  by  the  Attorney  Gen- 
eral in  his  brief,  to  acquire  all  the  lands  under  the  river,  it  would  be 
rnet,  and  no  doubt  successfully,  with  the  claim  that  no  legitimate  rail- 
road purpose  could  by  any  possibility  require  all  the  lands  under  the 
Hudson  river.  The  statute  expressly  says  that  lands  required  for 
railroad  purposes  are  to  be  regarded  as  necessary  for  the  public  use, 
and  a  grant  thereof  by  the  Commissioners  of  the  Land  Office  is  ex- 
pressly authorized  or  the  railroad  corporation  may  acquire  such  lands 
by  condemnation.  Matter  of  New  York  Central  &  Hudson  River 
Railroad  Co.,  77  N.  Y.  256 ;  Rumsey  v.  N.  Y.  &  N.  E.  R.  Co.,  114 
N.  Y.  423,  21  N.  E.  1066,  and  133  N.  Y.  79,  30  N.  E.  654,  15  L.  R. 
A.  618,  28  Am.  St.  Rep.  600 ;  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Ald- 
ridge,  135  N.  Y.  83,  32  N.  E.  50,  17  L.  R.  A.  516. 

The  other  questions  raised  by  the  Attorney  General  do  not  seem  to 
be  of  sufficient  importance  to  require  discussion,  and  all  the  objec- 
tions made  are  overruled,  and  the  motions  to  dismiss  the  petition  are 
denied. 


(70  Mlsc  Rep.  122.) 


ELLIS  V.  HURST  et  al. 


(Supreme  Court,  Special  Term,  New  York  County.    December,  1910.) 

LiTERABY  Pbopebtt  (|  5*) — Uncoptbiohted  Wobks— Naicb  of  Authob— Right 
TO  Use. 

The  right  to  publish  uncopyrighted  books  with  the  nom  de  plume  of  the 
author  carries  with  it  the  right  to  state  the  true  name  of  the  author, 
either  upon  the  title  page  or  otherwise ;  such  use  not  faUing  within  Civil 
Rights  Law  (Consol.  Laws,  c.  6)  §  50,  prohibiting  the  unauthorized  use 
for  advertising  purposes  or  for  the  purposes  of  trade  of  the  name  of  a 
llTlng  person. 

[Ed.  Note. — ^For*  other  cases,  see  Literary  Property,  Cent  Wg.  {  4 ; 
Dec.  Dig.  §  6.*3 

Action  by  Edward  S.  Ellis  against  Thomas  D.  Hurst  and  others. 
Judgment  for  defendants. 

See,  also,  66  Misc.  Rep.  235,  121  N.  Y,  Supp.  438. 

N.  Burkan,  for  plaintiff. 
A.  Gilhooly,  for  defendants. 

GREENBAUM,  J.  The  action  is  brought  under  sections  50  and 
51  of  the  civil  rights  law  ((^nsol.  Laws,  c.  6)  to  enjoin  the  publica- 
tion and  sale  by  defendants  of  certain  books  with  the  imprint  of 

*FoT  other  caBes  see  same  topic  &  8  numbbr  io  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 


Digitized  by 


Google 


ELLIS   V.  HUKST 


145 


;  name  on  the  covers  in  which  they  are  bound  and  the  wrap- 
(^hich  they  are  inclosed.  The  plaintiff  is  an  author  of  stand- 
reputation,  who  has  written  juvenile  and  historical  works 
le  past  40  years.  Among  his  earlier  juvenile  works  are  two, 
'In  the  Apache  Country,"  and  "The  White  Mustang,"  which 
hed  in  1888  and  1889,  respectively,  under  the  assumed  name 
:enant  R.  H.  Jayne,"  and  which  have  never  been  published  by 
or  his  authority  in  connection  with  his  own  proper  name, 
s  that  neither  of  these  publications  was  ever  copyrighted,  and 
in  respect  of  said  stories  is  made  under  the  copyright  laws 
United  States.  Defendants,  book  publishers,  have  published 
ed  for  sale  printed  copies  of  each  of  said  literary  produc- 
>laintiff,  under  his  nom  de  plume  of  "Lieutenant  R.  H.  Jayne," 
name  of  "Edward  S.  Ellis"  and  "Ellis"  printed  on  the  cov- 
^vrappers  of  the  books. 

ff  concedes  that  by  reason  of  their  dedication  to  the  public 
idants  had  the  right  to  reprint,  publish,  and  sell  these  books, 
tended,  however,  that  the  dedication  is  limited  to  the  books 
hed  under  the  nom  de  plume;  that,  in  the  absence  of  any 
n  or  consent  on  the  part  of  plaintiff  to  use  or  print  his  real 
connection  with  the  publications  in  question,  defendants  had 
to  publish  them  with  the  imprint  of  his  true  name  on  the 
id  wrappers ;  and  that  this  use  of  his  name  is  in  violation  of 
fce  to  which  reference  has  been  made.    The  statute  reads  as 

I.  Right  of  Privacy. — A  person,  firm  or  corporation  that  uses  for  ad- 

;>urposes  or  for  the  purposes  of  trade  the  name,  portrait  or  picture 

ing  person,  without  having  obtained  the  written  consent  of  such  a 

if  a  minor,  of  his  or  her  parent  or  guardian,  is  guilty  of  a  mis- 
ty 

i  61  confers  a  right  of  action  for  injunction  and  for  damages 
of  the  person  aggrieved  under  the  provisions  of  section  50. 

a  statute  is  doubtful  or  ambiguous,  resort  may  be  had  to 
)f  the  act.    Matter  of  Village  of  Middletown,  82  N.  Y.  196. 

construing  the  broad  language  of  the  statute  declaring  the 
the  name,  portrait  or  picture  of  any  living  person"  without 
en  consent,  "for  advertising  purposes  or  for  the  purposes 
'  to  be  a  misdemeanor,  the  court  will  consider  "the  mischief 
e  statute  was  aimed  at,  and  in  order  to  give  it  eifect  words 
in  themselves  and  language  the  most  broad  and  comprehen- 

be  qualified  and  restricted  by  other  parts  of  the  same  stat 
r  the  facts  and  circumstances  to  which  they  relate."    Blasch- 
jrster,  156  N.  Y.  437,  443,  61  N.  E.  303,  305.    In  the  light 
jle  of  construction,  it  may  be  seriously  doubted  whether  the 
^as  intended  to  cover  every  case  of  the  unauthorized  use  of 

name,  picture,  or  portrait  in  connection  with  trade  pur- 

whether  it  was  intended  to  be  limited  to  a  class  of  cases 
efore  the  enactment  of  the  statute,  no  provision  of  law  ex- 
redressing  certain  wrongs.  The  title  of  the  act  is  "Right  of 
'  and  it  is  now  a  matter  of  general  knowledge  that  the  act 
ed  in  consequence  of  the  suggestions  contained  in  the  opin- 
N.Y.S.— 10 
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ion  in  the  case  of  Roberson  v.  Rochester  Folding  Bo?  Co.,  171  N 
Y.  538,  64  N.  E.  442,  59  L.  R.  A.  478,  89  Am.  St.  Rep.  828,  a  view 
expressly  recognized  in  the  opinion  of  Rhodes  v.  Sperry  &  Hutchin- 
son Co.,  193  N.  Y.  223,  227,  85  N.  E.  1097,  1098  (127  Am.  St.  Rep. 
945)  the  opening  paragraph  of  which  reads: 

"In  the  case  of  Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y.  538,  64 
N.  E.  442.  59  Ll  R.  A.  478,  89  Am.  St  Rep.  828^  this  court  determined  that  in 
the  absence  of  any  statute  on  the  subject,  the  right  of  privacy  as  a  legal 
doctrine  enforceable  in  equity  did  not  exist  in  this  state,  so  as  to  enable  a 
woman  to  prevent  the  use  of  her  portrait  by  others  for  advertising  pur- 
poses without  her  consent" 

If  we  turn  to  the  opinion  in  the  Roberson  Case,  supra,  we  find  that 
it  discusses  learnedly  and  at  length  the  doctrine  of  the  "Right  of 
Privacy,"  and  the  incorporation  of  the  phrase  in  the  title  of  the  act 
under  review  should  therefore  be  given  due  significance.  The  act 
was  evidently  designed  to  forbid  the  unauthorized  and  wanton  appro- 
priation or  use  of  a  person's  name,  picture,  or  portrait  for  trade  or 
advertising  purposes,  where  such  use  is  wholly  unrelated  to  the  mat- 
ters or  things  with  which  said  name,  picture,  or  portrait  is  associated, 
and  it  may  perhaps  also  have  been  intended  to  forbid  the  unauthorized 
use  of  one's  name,  portrait,  or  picture  when  such  use  is  asserted  to 
be  related  to  or  connected  with  the  things  advertised  or  sold,  but  where 
such  a  relationship  or  connection  is,  in  fact,  unreal,  unsubstantial,  pre- 
tended, or  false.  If  the  act  were  to  be  construed  as  broadly  as  here 
claimed,  then  one  who  advertises  the  sale  of  a  well-known  brand  of 
flour,  by  using  without  his  written  consent  the  name  of  the  manufac- 
turer of  the  flour,  would  be  guilty  of  a  misdemeanor.  Or  if  a  cloth- 
ier advertises  the  sale  of  certain  garments,  and  uses  in  the  advertise- 
ments the  name  of  the  person  who  manufactured  the  cloth  from  which 
the  garments  were  made  without  Ihe  latter's  consent,  then  would  he 
be  guilty  of  a  misdemeanor?  Instances  might  be  multiplied  showing 
the  absurdity  of  construing  the  act  in  its  broadest  terms. 

In  the  case  at  bar  the  defendants  concededly  had  the  right  to  pub- 
lish the  books  in  suit  with  the  liom  de  plume  of  plaintiff,  and  this 
right  carried  witli  it  the  right  to  state  the  true  "name  of  the  author 
in  such  form  in  the  book,  either  upon  the  title  paore  or  otherwise,  as 
to  show  who  was  the  writer  or  author  thereof."  The  "Mark  Twain" 
Case  (C.  C.)  14  Fed.  728,  730.  The  nom  de  plume  of  an  author  is 
but  the  svnonym  of  his  true  name,  and,  as  was  said  in  the  "Mark 
Twain"  Case,  supra,  14  Fed.  at  page  731,  "the  invention  of  a  nom  de 
plume  gives  the  writer  no  increase  of  right  over  another  who  uses 
^bis  own  name,". in  the  absence  of  a  copyright. 

In  publishing  plaintiff's  name  on  the  volumes  under  consideration, 
the  defendants  published  a  truthful  statement,  directly  connected  with 
the  authorship  of  the  books,  which  they  had  a  right  to  print.  This  is, 
therefore,  unlike  the  case  of  Eliot  v.  Jones,  66  Misc.  Rep.  95,  120  N. 
Y.  Supp.  989,  affirmed  without  opinion  by  the  Appellate  Division,  140 
App.  Div.  911,  125  N.  Y.  Supp.  1119,  where  President  Eliot's  name 
was  used  with  respect  to  a  publication  not  made  by  him  or  with  his 
authority,  and  which  was,  therefore,  a  use  based  upon  a  false  state- 
ment of  fact. 
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;  of  Collier  v.  Jones,  66  Misc.  Rep.  97,  120  N.  Y.  Supp. 
upon  by  the  plaintiff,  was  not  brought  under  the  statute 
ed,  but  under  the  doctrine  of  unfair  competition,  and  in 
:  Victor  Herbert  v.  Universal  Talking  Machine  Co.,  N.  Y. 
ch  9,  1904,  it  appears  from  an  examination  of  the  record 
iefendant  sold  graphophone  records,  using  in  connection 
he  name  of  the  plaintiff,  who  had  nothing  whatever  to  do 

opinion  that  the  defendants'  acts  here  complained  of  .'do  not 
in  the  prohibition  of  the  statute  here  invoked,  and  that  the 
should  go  for  the  defendants, 
It  for  defendants. 


\ 


p.  101.) 

FONDA  V.  VILLAGE  OF  SHARON  SPRINGS. 

me  Court,  Trial  Term,  Schoharie  Ck)unty.    December,  1010.) 

kL  COBPOBATIONS  (§  838*) — PUBLIC  NUISANCB— DiSCHABGE  OF  SeW- 

ro  Natural  Water  Course. 

discharge  by  a  village  of  sewage  Into  a  natural  water  course, 
Dg  the  waters  thereof  unfit  for  cattle  to  drink,  and  causing  quan- 
>f  filth  to  stand  in  pools  at  times  of  low  water,  from  which  a 
I  stench  arises,  is  a  public  nuisance,  the  right  to  maintain  which 
ot  be  given  by  grant  or  acquired  by  prescription. 

Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
[)ec.  Dig.  §  83a*] 

hL  Corporations  (§  S38*)  —  Public  Nuisance  —  Maintenance- 
dry  Authority.  • 
ites  expressly  authorizing  the  construction  of  sewer  systems  with 
>roval  of  the  State  Board  of  Health  give  no  authority  foy  maig- 
!  of  a  nuisance  involving  consequent  injuries  to  private  propert^i 

Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  { 


4 


r 


% 


••        %^ 


<kL  CORPORAllONS  (§  846*) — NUISANCE— POLLUTION  OF  STREAM-^AC- 

GA1N8T  Municipality— Injunction. 

>wner  of  land  injured  from  the  discharge  of  sewage  into  a  stream 
lllage  may  have  such  village  restrained,  though  others  contrjibute 
injury,  and  may  recover  from  the  village  such  damages  as  its. 
ve  occasioned  up  to  the  time  of  trial,  but  such  village  should  be 
reasonable  time  before  enforcing  the  injunction  in  which  to  pr'o-- 
r  a  different  disposal  of  its  sewage,  the  village  in  the  meantime 
the  injured  landowner  his  damages  suffered  during  such  perlpd. 
enslon. 

Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
95;   Dec.  Dig.  §  846.*] 

)y  Ethelyn  Fonda  against  the  Village  of  Sharon  Springs, 
for  plaintiff. 

f.  Borst  and  L.  H.  Jackson,  for  plaintiff. 

M.  Palmer,  A.  B.  Coons,  and  William  A.  McDonald,  for 
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LE  BOEUF,  J.  The  plaintiff  is  the  owner  of  a  farm  located  in 
uj  Schoharie  county,  a  short  distance  from  the  village  of  Sharon  Springs, 

and  containing  about  100  acres.  Prior  to  1898  the  farm  was  em- 
ployed principally  as  a  dairy  farm.  It  has  been  continuously  so  em- 
ployed down  to  the  time  of  the  commencement  of  this  action,  and, 
according  to  defendant's  witnesses,  is  peculiarly  adapted  for  such  use. 
It  is  watered  by  Brimstone  creek,  a  stream  of  considerable  width,  but 
of  comparatively  slight  depth  in  the  summer  time  except  for  pools 
which  form  in  it  The  primary  usefulness  of  this  stream  to  the  plain- 
tiff has  been  its  use  as  the  means  of  watering  cattle,  a  large  number 
oi  which  have  necessarily  been  kept  upon  this  farm  as  a  dairy  farm. 
The  farm  depends  almost  entirely  upon  this  creek  for  that  purpose. 
Into,  this  creek  on  the  premises  of  the  plaintiff  there  runs  another 
smdl  stream,  which  in  the  summer  time  is  usually  dry.  Prior  to  1898 
the  waters  of  sulphur  and  magnesia  springs  in  Sharon  Springs  ran 
into  this  stream.  The  stream  itself  was  a  natural  watershed  for  the 
surrounding  country,  the  population  of  which  does  not  seem  to  have 
materially  mcreased  since  that  time,  except  in  the  summer  season. 
Besides  the  natural  agents  in  the  sulphur  and  magnesia  spring  water, 
certain,  artificial  agents  were  added  thereto  for  the  purpose  of  med- 
icated baths.  These  baths  were  given  in  great  numbers  for  many 
years  prior  to  1898.  There  were  some  sources  of  contamination  of 
this  stream  prior  to  1898  which  continued,  in  greater  or  lesser  degree 
after  1898,  other  than  the  sewers  of  the  defendant.  Notwithstanding 
these  conditions,  prior  to  1898  the  uncontradicted  testimony  is  that 
this  creek  was  used  for  bathing  purposes;  the  stream  was  clear  and 
pure;  stock  drank  from  it  without  objection;  and  its  usefulness  as  a 
means  of  carrying  on  a  dairy  farm  was  clearly  shown. 

In  the  year  1898  the  village  of  Sharon  Springs  installed  a  sewage 
system^  This  was  done  under  governmental  authority,  it  is  claimed. 
The  outlet  of  this  sewer  is  the  creek.  Certain  private  sewers  which 
foriheriy  ran  into  the  creek  itself  were  carried  into  the  municipal 
sewer.  The  number  of  connections  at  the  time  of  the  trial  of  this 
action  exceeded  100.  An  attempt  was  made  at  preventing  the  sewage 
matter  itself  from  passing  into  tlie  stream.  This  early  fell  into  dis- 
repair, and  was  not  repaired  at  the  time  of  the  trial  of  the  action. 

Uilprejudiced  witnesses,  employes  of  the  state,  assert  that  above 
the  outlet  of  the  municipal  sewer  at  a  point  where  it  might  be  ex- 
pected to  be  contaminated  by  the  medicated  baths  and  the  springs, 
as  well  as  the  conditions  which  were  claimed  to  exist  above  the  out- 
let, the  waters  of  Brimstone  creek  were  apparently  clear.  They  did 
haye  that  appearance  which  might  be  expected  from  sulphur  waters, 
but  they  were  apparently  free  from  sewage.  These  same  unprejudiced 
witnesses  claim  that  from  the  point  where  the  sewer  entered  the 
stream  great  quantities  of  sewage  matter  were  thrown  by  the  defend- 
ant into  the  stream  and  the  condition  and  appearance  of  the  stream 
changed  from  that  point.  In  the  summer  time,  when  the  stream  is 
low,  quantities  of  this  filth  exist  in  pools  on  the  plaintiff's  lands.  A 
noisome  and  noxious  stench  arises  from  the  stream  on  her  property, 
attributable  in  greater  part  to  the  defendant's  sewer.  Alleged  con- 
taminating conditions  between  the  outlet  of  the  sewer  and  the  plain- 
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m  were  not  sufficiently  shown  to  warrant  a  finding  that  thgy 
ted  in  any  considerable  measure  to  the  conditions  which  ex- 
plaintiff's  premises.  They  were  of  slight  importance  corn- 
defendant's  sewer.  The  result  of  defendant's  acts  was  grad- 
n  1898  down  to  the  time  of  the  trial.  The  horses  on  plain- 
m  will  not  drink  the  water  of  the  stream.  The  cows  will 
k  the  water  unless  they  are  compelled  to.  The  conditions 
operation  of  the  farm  as  a  dairy  farm  have  steadily  grown 
ntil,  on  November  2,  1908,  the  plaintiff  maintaining  a  large 
of  cows  was  compelled  to  discontinue  the  sale  of  milk  from 
ws.  Her  customers  refused  to  purchase  the  milk  because 
ntamination  of  the  waters  of  Brimstone  creek, 
ipparent  that  this  stream  was  a  watershed  for  the  district 
ling  the  plaintiff's  premises;  that  contaminating  conditions 
tain  character  did  exist  prior  to  1898,  but,  notwithstanding 
ie  conditions  were  not  productive  of  the  damage  which  I  find 
itiff  has  since  the  installation  of  the  sewer  system  suffered, 
ere  a  substantial  damage  exists,  there  must  be  a  remedy, 
indant,  however,  contends,  particularly  because  it  is  a  munic- 
oration,  that  no  remedy  exists.  As  between  individual  ripa- 
prietors,  there  is  no  question  but  that  the  lower  proprietor 
d  to  have  the  water  of  a  stream  pass  through  his  lands  in 
al  condition,  "with  its  purity  unimpaired."  Kelley  v.  Mayor, 
240,  35  N.  Y.  Supp.  1109.  The  testimony  and  maps  in  evi- 
sclosed  that  this  condition  of  affairs  affected,  not  only  the 
but  other  property  situated  upon  the  stream.  The  defend- 
:  of  the  stream  constitutes  a  public  nuisance.  In  Bohan  v. 
vis  G.  L.  Co.,  122  N.  Y.  18-32,  25  N.  E.  246,  250,  9  L.  R. 
t  is  said : 

nuisances  are  founded  upon  wrongs  that  arise  from  unreasonable, 
table,  or  unlawful  conduct  working  an  obstruction  or  injury  to  the 
d  producing  material  annoyance,  inconvenience,  and  discomfort." 

ears  clear  that  a  municipal  corporation,  simply  by  reason  of 
:ter  as  such,  cannot  maintain  a  public  nuisance  at  the  expense 
laintiff,  and  that  the  plaintiff  has  a  remedy  in  equity.  Chap- 
:ity  of  Rochester,  110  N.  Y.  273,  18  N.  E.  88,  1  L.  R.  A. 
m.  St.  Rep.  366 ;  N.  Y.  C.  &  H.  R.  R.  Co.  v.  City  of  Roches- 
N.  Y.  594,  28  N.  E.  416;  Moody  v.  Village  of  Saratoga 
17  App.  Div.  207,  45  N.  Y.  Supp.  366,  affirmed  163  N.  Y. 
^.  E.  1118. 

I  defendant  claims,  however,  that  it  has  obtained  a  right  by 
ion  to  dischar^^e  sewage  into  this  stream  and  over  the  lands 
aintiff.  It  pomts  to  the  user  of  the  streams  as  a  watershed 
1898,  and  the  use  by  some  persons  of  sewers  into  the  stream 
;  than  20  years,  and  then  contends  that  this  user  must  be 
n  to  its  user  since  1898  to  make  the  prescriptive  period  of 
It  may  be  said  that  no  such  defense  is  pleaded,  and  that 
lid  be  sufficient  to  dispose  of  the  contention.  The  defense 
ible,  however,  entirely  apart  from  the  question  of  pleading, 
r  of  individual  owners  did  not  cause  the  damage  of  which 
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this  plaintiff  now  complains.  The  user  of  the  original  owners  wa 
not  of  the  same  character  as  that  use  which  the  defendant  now  make 
of  the  stream.  The  rights  of  individuals,  if  they  existed  at  all,  canno 
be  extended  and  amplified  by  the  defendant  in  order  to  maintain  j 
right  of  prescription.  Prentice  v.  Geiger,  9  Hun,  350-353 ;  Americai 
Banknote  Co.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  129  N.  Y.  252,  259 
266,  29  N.  E.  302.  But  there  is  authority  for  the  proposition  that  ii 
no  event  could  the  defendant  stand  upon  a  prescriptive  right,  regard 
less  of  the  lapse  of  years.  The  defendant  was  maintaining  a  publi< 
nuisance.  There  appears  to  be  a  distinction  drawn  as  to  prescriptiv 
right  between  trespasses  which  may  be  permitted  and  which  merel; 
damage  property  and  those  trespasses  which  are  contrary  to  publi 
policy  and  constitute  in  themselves  a  public  nuisance.  The  doctrini 
of  prescription  is  usually  based  upon  assumption  of  a  grant  whicl 
has  been  lost.  No  grant  can  be  made  of  a  right  to  commit  a  publi( 
nuisance.  Kelley  v.  Mayor,  supra;  Mills  v.  Hall,  9  Wend.  315,  2^ 
Am.  Dec.  160.    In  the  latter  case  the  court  said: 

'There  Is  no  such  thing  as  a  prescriptive  right  or  any  other  right  to  main 
tain  a  public  nuisance.  Admitting  that  the  defendant's  dam  has  been  erectec 
and  maintained  more  than  20  years  and  that  during  the  whole  of  that  perioc 
It  has  rendered  the  adjacent  country  unhealthy,  such  length  of  time  can  hi 
no  defense  to  a  proceeding  on  tiie  part  of  the  public  to  abate  it.  or  to  an  ac 
tion  by  any  individual  for  the  special  and  peculiar  damage  which  he  maj 
have  suflTered  from  it" 

3.  The  defense  that  the  discharge  of  this  sewage  into  this  stream  ii 
under  governmental  authority  is  equally  untenable.  On  the  one  hand 
we  find  the  state  of  New  York  showing  its  public  policy  by  its  deci- 
sions, going  so  far  as  to  hold  that  a  public  nuisance  cannot  be  main- 
tained by  an  individual  though  it  has  been  maintained  against  anothei 
for  a  period  of  over  20  years.  We  find  many  state  statutes  making  il 
a  crime  to  pollute  streams.  We  find  the  decisions  of  the  courts  uni- 
form in  this  state  that  such  a  pollution  as  this,  even  by  a  municipal 
corporation,  constitutes  an  unlawful  invasion  of  the  rights  of  ripariar 
owners.  Acts  of  the  Legislature,  therefore,  which  in  terms  authorize 
the  construction  of  sewer  systems  with  the  approval  of  the  State  Boarc 
of  Health,  do  not  constitute  an  authority  for  the  maintenance  of  a 
nuisance  and  consequent  injury  to  private  property.  Butler  v.  Village 
of  White  Plains,  59  App.  Div.  30,  69  N.  Y.  Supp.  193;  Moody  v 
Village  of  Saratoga  Springs,  17  App.  Div.  207,  45  N.  Y.  Supp.  365 
affirmed  163  N.  Y.  581,  57  N.  E.  1118 ;  Sammons  v.  City  of  Glovers- 
ville,  34  Misc.  Rep.  459,  70  N.  Y.  Supp.  284,  affirmed  67  App.  Div, 
628,  74  N.  Y.  Supp.  1145 ;   Id.,  175  N.  Y.  346,  67  N.  E.  622. 

4.  The  defendant  contends,  however,  that  other  sources  of  pollutior 
exist  which  contributed  to  the  damage  which  the  plaintiff  has  sus- 
tained, and  therefore  she  cannot  recover.  This,  however,  if  it  be  true 
bears  upon  the  question  of  damage,  and  does  not  prevent  the  plaintifl 
from  procuring  injunctive  relief  and  such  damages  as  she  may  prove 
to  have  been  sustained  as  the  result  of  the  defendant's  trespass.  Sam- 
mons V.  City  of  Gloversville,  supra.  Under  these  authorities  the  plain- 
tiff in  this  case  is  clearly  entitled  to  injunctive  relief  and  to  such  dam- 
ages as  she  may  have  proven  to  have  sustained. 
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e  defendant  challenged  the  plaintiff  to  assert  whether  this  ac- 
i  brought  at  law  or  in  equity.  The  plaintiff  elected  to  stand 
i  complaint  as  a  bill  in  equity,  and  the  action  was  tried  upon 
iry  without  a  jury.  It  is  now  contended  by  the  defendant  that 
itiff  cannot  recover  damages  for  more  than  six  years  prior  to 
mencement  of  the  action.  Plaintiff  accepts  this  view  of  the 
1  claims  damages  for  the  six-year  period  and  down  to  the  time 
"ial.  This  claim  in  an  equity  action  is  supported  by  Gerow  v. 
>f  Liberty,  106  App.  Div.  357,  94  N.  Y.  Supp.  949 ;  Sammons 
>f  Gloversville,  supra. 

B  question  of  damage  is  the  most  difficult  one  to  determine 
t  proof  submitted.  It  may  be  resolved,  however,  in  the  view 
\e  court  takes  of  the  whole  case.  Certain  facts  are  established 
e  not  entirely  dependent  upon  the  testimony  of  interested  wit- 
These  facts  are  that  the  stream  was  clear  and  pure  before 
d  that  it  was  capable  of  being  used  for  the  particular  purposes 
Ji  it  was  useful  to  this  farm,  a  use  which  gave  a  rental  value 
arm.  Later  the  waters  of  the  stream,  by  reason  of  the  acts  of 
indant,  were  rendered  unfit  for  that  use,  even  though  they  may 
m  in  part  employed  for  that  use  from  1902  on  to  the  date  of 
.  The  sources  of  contamination  above  the  sewer  outlet  prior  to 
i  not  interfered  with  that  use,  nor  do  they  appear  to  have  in- 
with  it  since  1898.  The  sources  of  contamination  which  ex- 
ween  the  sewer  outlet  and  the  plaintiff's  farm  were  not  shown 
any  considerable  measure  different  from  those  which  existed 
1898.  In  fact,  they  were  of  comparatively  little  importance  in 
ing  the  question  of  damage,  although  the  court  has  considered 
Jnprejudiced  witnesses,  state  employes,  make  it  clear  that  the 
of  which  this  plaintiff  seriously  complains  in  the  summer  time 
3;er  part  occasioned  by  this  defendant.  Unfortunately  the  evi- 
this  case  on  both  sides  on  the  subject  of  rental  value  appears 
from  witnesses  most  of  whom  are  more  or  less  interested  in 
It.  The  plaintiff's  witnesses,  interested  in  this  suit  or  other 
ice  the  rental  value  as  high  as  $100  without  the  sewer  and  as 
76  with  it.  It  is  claimed  that  error  was  committed  in  receiv- 
-  testimony  upon  this  question  of  damage.  These  witnesses, 
,  were  not  experts  testifying  in  answer  to  hypothetical  ques- 
rhey  testified  to  the  conditions  which  existed  in  the  stream 
)wledge  of  its  conditions,  and  based  their  judgment  upon  that 
ge.  So  far  as  the  facts  were  concerned  upon  which  they  base 
nion,  there  was  no  speculation. 

le  other^  hand,  many  of  the  defendant's  witnesses,  though 
to  be  uninterested,  were  directly  interested.  One  of  them  was 
:d  with  the  Pavilion  Hotel,  which  had  discharged  alleged  con- 
ng  matters  into  the  stream.  Another  was  the  president  of  the 
t  the  time  of  the  installation  of  the  sewer  system.  Others  were 
3f  the  town.  The  court  in  considering  the  testimony  takes  into 
ation  the  demeanor  of  all  witnesses  upon  the  stand  and  their 
t  interest  in  the  event.  These  witnesses  claimed  that  no  dam- 
tever  had  been  sustained,  but  there  had  been  a  depreciation  in 
al  value  of  this  property.     It  is  suggested  that  this  resulted 
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from  the  sewer,  but  the  suggestion  is  not  worthy  of  notice.  None  of 
them,  however,  place  the  rental  value  of  this  farm  at  more  than  $200 
per  year,  and  most  of  them  value  it  at  less  than  that  sum.  The  plain- 
tiff continued  to  reside  upon  her  farm.  She  continued  to  enjoy  all  of 
the  crops  therefrom  without  interruption.  Undoubtedly  the  stream 
was  nauseating  as  the  result  of  the  defendant's  act,  but  no  claim  is 
made  of  illness  resulting  from  this  unhealthy  condition. 

Taking  all  of  the  evidence  together,  it  appears  to  me  that  the  dam- 
age which  this  plaintiff  sustained  should  not  be  fixed  at  more  than  $50 
per  year.  The  same  result  may  be  reached  by  disregarding  the  tes- 
timony of  all  of  the  plaintiff's  witnesses  on  the  subject  of  loss  of 
rental  value.  The  defendant's  witnesses,  Jones  and  Winne,  both 
agreed  that  this  farm  was  specially  adapted  for  dairying  purposes. 
The  farm  was  actually  used  for  that  purpose.  They  agreed  that  it 
was  of  not  much  use  as  a  dairy  farm  unless  it  had  water.  The  stock- 
mainly  obtained  their  water  from  Brimstone  creek ;  and.,«  since  1902, 
regardless  of  the  fact  that  they  drank  it,  the  water  was  unfit  for  use 
by  the  stock.  Mr.  Winne,  the  defendant's  witness,  gave  the  rental 
value  as  $200  per  year  for  the  farm  in  1908.  He  made  a  difference 
of  $50  per  year  anyway  in  the  rental  value  of  the  farm  without  the 
use  of  Brimstone  creek  for  watering  purposes.  He  was  willing  to 
increase  this  to  one-half  of  the  rental  value  of  the  farm  if  it  were 
used  exclusively  for  dairy  purposes.  Now  the  farm  was  used  chiefly, 
though  not  exclusively,  for  dairy  purposes.  Applying  the  figures  of 
Mr.  Winne  to  the  actual  facts,  the  rental  value  of  this  property,  re- 
gardless of  the  total  amount,  was  depreciated  by  $50  per  year.  The 
plaintiff's  damages  prior  to  the  trial  of  this  action  for  six  years  at 
$50  per  year  would  amount  to  $300,  to  which  should  be  added  $75 
for  the  period  of  about  a  year  and  a  half  up  to  the  time  of  the  trial. 
The  court  finds  that  the  plaintiff  has  sustained  damage  in  the  sum  of 
$375  up  to  the  time  of  the  trial  of  this  action. 

Both  questions  are  then  decided  against  the  defendant.  The  plain- 
tiff has  the  right  to  remedy  by  injunction  and  to  the  damages  which 
she  has  sustained. 

A  court  of  equity,  however,  must  fairly  consider  the  rights  and  in- 
terests of  both  parties.  The  policy  of  this  state,  as  shown  both  by  de- 
cision and  statute,  absolutely  requires  that  water  courses  of  this  char- 
acter throughout  the  state  shall  be  maintained  in  a  pure  and  whole- 
some condition.  The  rights  and  health  of  the  citizens  of  the  state  are 
dependent  upon  the  enforcement  of  this  policy.  The  individual  ri- 
parian owner  is  entitled  to  the  maintenance  of  this  condition  of  the 
stream,  not  only  as  against  other  individuals,  but  as  against  a  munic- 
ipal corporation.  No  prescriptive  right  either  on  the  part  of  an  in- 
dividual or  on  the  part  of  a  municipal  corporation  exists  to  create  a 
public  nuisance  detrimental  to  the  rights  and  health  of  riparian  own- 
ers upon  streams.  The  state  in  granting  its  aid  to  municipal  corpo- 
rations to  install  sewer  systems  cannot  and  does  not  confer  upon  them 
the  right  to  maintain  a  public  nuisance  of  this  character,  except  in 
such  cases  as  permit  condemnation  upon  the  making  of  due  compen- 
sation. A  municipal  corporation  may  be  invested  with  power  to  ob- 
tain the  rights  of  riparian  owners  by  condemnation  proceedings.     It 
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)wever,  obtain  those  rights  by  mere  user,  even  for  a  period 
rs.  On  the  other  hand,  the  needs  of  a  village  of  the  size  of 
prings  must  fairly  be  considered.  The  drastic  remedy  of 
i  may  not  be  employed  in  so  arbitrary  a  manner  as  to  re- 
edless  inconvenience  and  damage  to  the  inhabitants  of  that 
rhe  village  of  Sharon  Springs  should  be  given  a  fair  op- 
to,  either  by  legislative  or  other  appropriate  act,  be  put  in 

where  it  will  not  damage  the  lands  of  the  plaintiff  or  abut- 
ian  owners. 

mction  may  issue,  restraining  this  defendant,  its  officers  and 
from  continuing  to  discharge  sewage  from  its  sewer  sys- 
irimstone  creek  in  such  manner  that  it  passes  upon  and  over 
of  the  plaintiff,  but  providing  that  such  injunction  shall  not 
t  until  the  1st  day  of  January,  1912,  provided  the  defend- 
>  the  plaintiff,  in  addition  to  the  past  damages  awarded,  the 
uffered  by  the  plaintiff  until  such  time.  This  action  was 
le  January  term,  but  was  not  finally  submitted  until  about 
.St.     The  period  intervening  from  the  trial  to  January  1, 

be  about  two  years,  and  the  amount  in  addition  to  past 
to  be  paid  by  the  defendant  during  this  period  is  fixed  at 
)f  $100. 

nt  may  be  entered  accordingly,  with  costs  to  the  plaintiff, 
'm  of  the  judgment  may  be  settled  upon  notice, 
nt  accordingly. 


ep.  457.) 

BLE  LIFE  ASSURANCE  SOCIETY  OF  UNITED  STATES  v. 
TOPLITZ  et  al. 

me  Court,  Special  Term,  New  York  County.    November,  1910.) 

N  (f  508*) — LifeNs— Unconfirmed  Taxes. 
>nflrmed  taxes  do  not  constitute  a  lieu  against  realty. 
Note. — For  otlier  cases,  see  Taxation,  Dee.  Dig.  §  50S.*] 

3ES  (S  535*) — Fobeclosure—Sale  by  Referee. 

^feree  appointed  to  sell  realty  under  a  judgment  in  foreclosure 

sell  the  property,  pay  off  liens  and  incumbrances,  and  convey  it 
'  incumbrances. 

Note.— For  other  cases,  see  Mortgages,  Dec.  Dig.  §  535.*] 
3E8  (§  535*) — Foreclosure  Sali>— Apportionment  of  Unconfirmed 

contract  of  sale  between  a  referee  appointed  to  sell  realty  under 
closure  Judgment  and  the  purchaser  thereof  provided  that  all 
and  assessments  which  at  the  time  of  sale  were  liens  or  incum- 
s  upon  the  property  should  be  allowed  by  the  referee  out  of  the 
se  money,  provided  that  the  purchaser  should,  previous  to  delivery 

deed,  produce  to  the  referee  proof  of  such  liens  and  duplicate 
s  for  the  payment  thereof:  and'^a  notice  of  sale  published  as  re- 
by  law  recited  that  the  approximate  amount  of  the  taxes,  assess- 

etc.,  or  other  liens  to  be  allowed  to  the  purchaser  out  of  the 
se  money  or  paid  by  the  referee  was  a  stated  amount,  concededly 
eluding  taxes  for  1910,  which  had  not  been  confirmed  at  the  time 
.    Ueldt  that  the  purchaser  was  entitled  only  to  an  allowance  for 

mm  see  same  topic  &  §  num bbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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such  taxes  as  were  a  lien  or  incumbrance  on  the  property  at  the  time  of 
sale,  and  not  for  any  part  of  the  tax  of  1910  confirmed  after  such  sale. 
[Ed.  Note. — For  other  cases,  see  Mortgages,  Dec  IMg.  §  535.*] 

Action  by  the  Equitable  Life  Assurance  Society  of  the  United 
States  against  Harry  L.  Toplitz  and  others.  Application  by  referee  ap- 
pointed to  sell  mortgaged  premises  for  instructions.  Instructions 
given. 

Norton  &  Gregory,  for  petitioner. 

Xenophon  P.  Huddy,  for  Hortense  B.  Fischer,  the  purchaser. 

Holm,  Whitlock  &  Scarff,  for  Hudson  Trust  Co. 

GUY,  J.  This  action  was  brought  to  foreclose  a  first  mortgage 
upon  premises  in  East  Eighty-Sixth  street,  borough  of  Manhattan; 
and  the  premises  in  question  were  sold  pursuant  to  judgment  in  fore- 
closure on  September  15,  1910.  The  contract  of  sale  entered  into  be- 
tween the  referee  and  the  purchaser  contained  the  following  provi- 
sion : 

"All  taxes,  assessments  and  water  rates  which  at  the  time  of  sale  are  liens 
or  incumbrances  upon  said  premises  will  be  allowed  by  the  referee  out  of  the 
purchase  money,  provided  the  purchaser  shall,  previous  to  the  delivery  of 
the  deed,  produce  to  the  referee  proofs  of  such  liens  and  duplicate  receipts 
for  the  payment  thereof." 

The  notice  of  sale  duly  published,  as  required  by  law,  contained  the 
following  provision: 

"The  'approximate  amount  of  the  taxes,  assessments  and  water  rates  or 
other  liens  which  are  to  be  allowed  to  the  purchaser  out  of  the  purchase 
money,  or  paid  by  the  referee,  is  $3,859.98." 

It  is  conceded  that  this  approximate  amount  did  not  include  the 
taxes  for  the  year  1910,  which,  at  the  time  of  the  sale,  had  not  been 
confirmed.  Upon  the  day  of  the  closing  of  title  the  purchaser  after 
being  allowed,  as  provided  by  the  terms  of  sale,  the  amount  of  taxes, 
assessments,  and  water  rates  which  had  been  paid  by  her,  and  which 
constituted  liens  or  incumbrances  against  the  property  before  the  date 
of  sale,  demanded  that  the  referee  in  addition  should  allow  and  pay 
to  her,  out  of  the  surplus  moneys  remaining  in  his  hands  after  the 
payment  of  all  such  liens  and  incumbrances,  the  sum  of  $1,796.55, 
as  the  proportionate  amount  of  the  taxes  assessed  against  the  prem- 
ises in  question  to  and  including  the  15th  day  of  September,  1910. 
The  referee  applied  to  this  court  for  instruction  as  to  whether  this 
payment  should  be  allowed.  An  order  was  subsequently  entered  di- 
recting the  referee  to  pay  the  amount  of  the  judgment  and  expenses 
of  sale ;  the  question  of  the  apportionment  of  said  taxes  for  1910  and 
the  payment  to  the  purchaser  on  account  thereof  being  reserved  for 
further  consideration.  It  appears  also  that  the  Hudson  Trust  Com- 
pany, one  of  the  defendants,  holds  a  subsequent  mortgage  upon  said 
premises  for  $25,000,  which  is  past  due,  and  the  payment  of  which, 
with  interest,  would  more  than  consume  the  surplus  in  the  hands  of 
the  referee. 

*For  otbei  caaea  see  same  topic  &  S  mumbeb  la  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexfes 
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tr  the  terms  of  her  contract  with  the  referee,  as  embodied  in 
ns  of  sale,  the  purchaser  would  be  entitled  to  an  allowance  only 
taxes  as  constituted  a  lien  or  incumbrance  against  the  property 
date  of  sale.  The  contract  is  not  indefinite  or  ambiguous  on 
nt ;  but  the  taxes  and  assessments  or  other  incumbrances  which 
be  paid  by  the  seller,  the  referee,  or  allowed  to  the  purchaser, 
le  closing  of  title,  are  clearly  and  definitely  stated.  The  pur- 
however,  claims  that  as,  upon  the  confirmation  of  the  tax,  it 
relate  back  to  the  time  of  the  entering  of  the  property  on  the 
lent  roll,  i.  e.,  January  9,  1910,  and  Income  a  personal  charge 
;  against  the  mortgagor,  as  the  owner  of  the  property  on  that 
id  as,  under  the  terms  of  the  mortgage,  the  mortgagee  was  au- 
i  to  pay  all  taxes  against  the  property  and  to  recover  back  the 
rom  the  mortgagor,  the  purchaser  was  subrogated  in  that  re- 
)  all  rights  of  the  mortgagee  under  the  mortgage,  and  is  there- 
titled  to  pay  the  tax  of  1910,  when  due,  and  receive  from  the 
the  proportionate  amount  thereof  up  to  the  date  of  sale.  The 
y  with  this  fanciful  theory  is  that  the  purchaser  did  not  con- 
•  purchase  the  mortgage  and  all  rights  of  the  mortgagee  there- 
but  did  contract  to  purchase  the  property  itself,  free  and  clear 
iens  and  incumbrances ;  and  the  seller  was  not  the  mortgagor, 
officer  of  the  court  appointed  to  sell  the  property  under  fore- 
by  reason  of  the  mortgagor's  default  in  payment.  What  the 
aal  liability  of  the  mortgagor  as  the  owner  of  the  property  at 
e  of  the  making  of  the  assessment  roll  might  be,  or  whether 
chaser  upon  payment  of  any  taxes  confirmed  subsequent  to  the 
)uld  have  any  right  of  recovery  on  an  apportionment  of  the 
is  against  the  owner  of  record  at  the  time  of  the  entering  of 
perty  upon  the  assessment  roll,  is  not  material  to  this  inquiry, 
feree  was  not  appointed,  nor  was  it  any  part  of  his  duty,  to 
ge  personal  liabilities  of  the  mortgagor,  except  as  set  forth  in 
gment.  His  duty  was,  under  the  forms  prescribed  by  law,  to 
property,  pay  off  existing  liens  and  incumbrances,  and  convey 
)perty  free  and  clear  of  all  incumbrances  to  the  purchaser, 
the  referee  performed  this  duty  and  complied  fully  with  the 
)f  sale,  his  obligation  ended,  and  the  purchaser  under  her  con- 
not  entitled  to  make  any  further  demand  upon  him.  That  un- 
led  taxes  do  not  constitute  any  lien  against  real  property  has 
tablished  by  numerous  authorities,  so  that  the  point  seems  be- 
>ntroversy. 

oudert  v.  Huerstel,  60  App.  Div.  83,  69  N.  Y.  Supp.  778,  the 
n  passing  upon  this  question,  said : 

tie  time  that  this  notice  of  sale  was  prepared,  therefore,  and  at  the 
the  actual  sale  of  the  premises,  the  taxes  for  the  year  1900  were  not 
nor  was  the  amount  of  the  tax  ascertained  so  that  it  could  be  allowed 
referee  as  a  lien  upon  the  property.  This  notice  of  sale,  therefore, 
ive  referred  to  taxes  that  had  accrued  and  become  a  lien  upon  the 
9  prior  to  the  time  of  the  notice  of  sale,  and  no  purchaser  could  have 
nally  misled  into  supposing  that  a  tax  thereafter  to  be  ascertained  was 
ducted  and  paid  by  the  referee." 
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In  Lathers  v.  Keogh,  109  N.  Y.  584,  17  N.  E.  133,  the  court  pass- 
ing upon  the  same  question  said : 

**That  the  property  was  the  subject  of  taxation  does  not  control  the  ques- 
tion. Until  the  amount  of  the  tax  is  ascertained  and  determined,  no  lien  or 
incumbrance  exists  by  reason  thereof,  and  we  think  that  the  proper  con- 
struction of  this  covenant  merely  calls  for  the  freedom  of  the  property,  at 
the  time  of  conveyance,  from  what  can  be  considered  an  Incumbrance  upou 
the  property.  ♦  ♦  ♦  We  do  not  thlnlt,  therefore,  that  an  assessment  or 
d  tax  exists  as  an  Incumbrance,  or  as  a  charge  upon  lands  in  the  roll,  wlthiu 
the  meaning  of  a  covenant  In  a  deed  against  charges,  taxes,  assessments, 
and  Incumbrances,  until  It  has  been  confirmed  and  the  amount  thereof  has  been 
determined  In  the  methods  prescribed." 

And  in  a  preceding  part  of  the  opinion  the  court  said : 

"Until  these  requirements  of  the  law  have  been  fulfilled  the  tax  Is  not  dne 
or  payable,  and  no  lien  attaches  to  the  property,  nor  can  any  legal  charge 
for  any  tax  be  said  to  rest  upon  It" 

Again  in  Barlow  v.  St.  Nicholas  Nat.  Bank,  63  N.  Y.  399,  20  Am. 
Rep.  547,  the  court  has  said : 

"If  the  plaintiff  had  brought  his  action  the  day  after  he  took  his  deed, 
could  he  have  maintained  It?  I  think  not.  The  answer  would  have  been 
perfect  that  the  entry  of  the  land  In  the  assessment  roll  constituted  no  in- 
cumbrance.*' 

In  the  more  recent  case  of  Buckhout  v.  City  of  New  York,  176  N. 
Y.  363,  68  N.  E.  659,  where  the  city  had  acquired  title  to  plaintiff's 
proper^  by  condemnation,  title  having  vested  in  the  city  by  virtue  of 
a  resolution  of  the  board  of  estimate  on  July  6,  1897,  and  the  report 
of  the  commissioners  having  been  confirmed  December  23,  1897, 
awarding  plaintiff  the  value  of  his  land  as  of  the  time  of  such  vest- 
ing of  title,  and  the  city  having  claimed  the  right  to  deduct  from  the 
amount  of  the  award  the  taxes  for  1897,  which  became  due  and  pay- 
able in  October,  1897,  the  court  in  rejecting  the  city's  claim  said: 

"After  the  0th  of  July,  1807,  when  the  city  toolt  the  property  as  Its  own, 
it  could  not  lawfully  fix  the  amount  of  the  tax  or  extend  It  to  the  column 
opposite  the  valuation,  or  take  any  step  to  convert  the  assessment  or  valua- 
tion previously  made  Into  a  complete  tax,  definite  in  amount  and  capable  of 
enforcement.  Taxation  cannot  create  a  debt  until  there  is  a  tax  fixed  in 
amount  and  perfected  In  all  respects.  It  is  not  enough  to  lay  the  foundation, 
but  the  structure  must  be  built.  There  cannot  be  a  complete  tax  laid  upon 
real  estate  until  it  Is  so  perfected  as  to  become  a  lien,  because  until  then  the 
amount  cannot  be  known." 

In  Burr  v.  Palmer,  53  App.  Div.  358,  65  N.  Y.  Supp.  1056,  the 
learned  Appellate  Division  in  confirming  this  doctrine  have  said: 

"Emphasis  Is  given  to  this  view  by  the  suggestion  that  if  for  any  reason 
the  computation  should  never  be  carried  out  there  would  be  no  authority 
for  the  collection  of  the  taxes  on  any  particular  parcel  by  the  receiver  ot 
taxes.** 

The  purchaser,  however,  urges  that,  while  the  terms  of  sale  are  si- 
lent as  to  unconfirmed  taxes,  they  must  be  construed  in  the  light  of 
existing  law,  and  invokes  in  support  of  her  claim  chapter  542,  Laws 
of  1873,  now  embodied  in  section  2720  of  the  Code  of  Civil  Procedure, 
which  provides  that : 

"All  rents  reserved  on  anj^  lease  made  after  June  seven,  eighteen  hundred 
and  seventy-five,  and  all  annuities,  dividends  and  other  payments  of  every 
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on  made  payable  or  becoming  due  at  fixed  periods  under  any  in- 
t  executed  after  such  date  ♦  ♦  ♦  shall  be  apportioned  •  •  • 
S  to  the  time  which  shall  have  elapsed  from  the  commencement  or 
od  of  payment  thereof." 

omission  of  all  reference  to  taxes  and  other  charges  of  like 
ir  against  real  estate  is  significant.    The  purchaser  herein  cites 

English  authorities  in  support  of  her  contention  that  uncon- 
taxes  which,  when  confirmed,  would  be  a  charge  against  the 
U  should  be  apportioned;  but  the  English  statute  with  which 
lorities  so  cited  deal  differs  in  very  material  respects  from  our 

and  the  authorities  cited  throw  little  light  upon  the  question 
1  herein.  The  purchaser's  contention  that  in  this  instance  the 
je  constitutes  the  written  instrument  within  the  meaning  of  sec- 
10  is  not  tenable.  The  charge  against  the  property  which  re- 
)m  the  confirmation  of  the  tax  does  not  arise  by  reason  of  any 
n  in  the  mortgage,  but  results  from  the  exercise  of  the  taxing 
f  the  government.  It  seems  clear,  therefore :  First,  that  section 
the  Code  of  Civil  Procedure  does  not  provide  for  an  apportion- 

unconfirmed  taxes  as  between  the  seller  and  the  purchaser  of 
iperty,  and  the  statute  therefore  cannot  be  deemed  to  have  in 
^  modified  the  terms  of  sale  entered  into  herein  between  the 
er  and  the  referee.  Second,  that  no  duty  rests  upon  the  referee 
large  the  personal  obligation  of  the  mortgagor,  if  any  such 
,  to  reimburse  the  purchaser  for  taxes  whidi  may  have  become 
sequent  to  the  date  of  sale.  Third,  that  the  purchaser  having, 
erms  of  sale,  entered  into  an  express  contract  of  purchase  with 
ree,  and  such  contract  having  been  fully  complied  with  by  the 

and,  upon  payment  of  the  purchase  price  to  the  referee,  the 
er  having  received  a  deed  of  the  property  in  question  free  and 

all  incumbrances,  the  purchaser  is  not  entitled  to  make  any 
claim  or  demand  upon  the  referee. 

•eferee  is  therefore  advised  to  refuse  to  comply  with  the  de- 
lade  upon  him  by  the  purchaser  of  the  property  to  allow  her 
t  of  the  tax  of  1910,  which  was  confirmed  after  the  date  of 

•ed  accordingly. 
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le  Court,  Appellate  Division,  First  Etepartment.     March  10,  1911.) 

ll  and  Subett  (S  183*) — Rights  of  Subett— Recoveby  fbom  Pbin- 
L— Right  of  Action. 

le  Building  Trades  Employers*  Association  was  a  voluntary  associa- 
organized  to  foster  the  interests  of  those  engaged  In  the  erection  and 
truction  of  buildings  and  to  procure  uniformity,  harmony,  and  cer- 
7  in  the  relations  between  employers  and  employes,  etc.  Defendant, 
was  in  the  business  of  malting  and  dealing  in  cabinet  and  architec- 
I  woodwork,  became  a  member  of  the  association  and  gave  a  bond, 
plaintiff  as  surety,  to  obey  and  execute  all  decisions,  prphibitions, 
regulations  of  the  association,   and  agreed  to  indemnify  plaintiff 
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for  any  loss  under  the  bond.  The  association  notified  its  members  by 
letter  No.  76  that  the  Brotherhood  of  Carpenters  had  called  strikes 
against  members  of  the  association,  and  ordered  the  members  to  lay  off 
all  carpenters  employed.  Defendant  did  so,  but  later  re-employed  the 
same  men,  using  them  solely  in  the  making  of  furniture.  Plaintiff  paid 
the  amount  of  the  bond  to  the  association,  though  notified  not  to  do  so 
by  defendant.  Held,  that  defendant  had  not  failed  to  comply  with  letter 
No.  76  by  employing  the  men  in  making  furniture,  so  that  ^ere  was  no 
breach  of  the  bond,  and  plaintiff  could  not  recover  for  its  payment 
thereon. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  §| 
53^544 ;   Dec.  Dig.  |  183.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Stephen  Farrelly,  as  receiver  of  the  City  Trust  Safe  De- 
posit &  Surety  Company  of  Philadelphia,  against  Caroline  A.  Schaet- 
tler.  From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

See,  also,  124  App.  Div.  120,  108  N.  Y.  Supp.  1132. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHUN, 
SCOTT,  and  DOWLING,  JJ. 

Alton  B.  Parker,  for  appellant. 
F.  R.  Minrath,  for  respondent. 

DOWLING,  J.  The  Building  Trades  Employers'  Association  of 
the  City  of  New  York  was  organized,  according  to  its  constitution,  "to 
foster  the  interests  of  those  engaged  in  the  erection  and  construction 
of  buildings  and  other  structures,  to  reform  abuses  relating  to  the 
business  of  persons  so  engaged,  to  secure  freedom  from  unjust  and 
unlawful  exactions,  to  obtain  and  diffuse  accurate  and  reliable  infor- 
mation as  to  all  matters  affecting  such  persons,  to  procure  uniformity, 
harmony,  and  certainty  in  the  relations  existing  between  employers, 
employes,  mechanics,  and  laborers,  and  in  all  lawful  ways  to  promote 
and  protect  the  business  interests  of  the  members  of  this  association ; 
but  there  is  no  intention,  nor  shall  there  be  any  action  on  the  part  of 
this  association,  to  control  or  in  any  way  deal  with  prices  or  restrict 
competition."  The  estate  of  F.  Schaettler,  a  member  of  the  Associa- 
tion of  Interior  Decorators  and  Cabinetmakers,  engaged  in  the  busi- 
ness of  making  and  dealing  in  cabinet  and  architectural  woodwork  at 
533  West  Thirty-Fourth  street.  New  York  City,  subscribed  in  writing 
to  the  said  constitution  and  consented  to  be  bound  thereby ;  the  signa- 
ture being  "F.  Schaettler,"  but  it  concededly  being  made  by  George 
Schaettler,  who  was  the  attorney  in  fact  and  manager  for  his  mother, 
Caroline  A.  Schaettler  (the  defendant),  who,  as  executrix  of  the  es- 
tate of  her  husband,  F.  Schaettler,  was  conducting  the  business  in 
question. 

On  or  about  June  11,  1903,  George  Schaettler,  on  behalf  of  defend- 
ant and  with  her  authority,  made  application  for  a  bond  or  undertak- 
ing in  the  sum  of  $1,000  to  the  City  Trust  Safe  Deposit  &  Surety  Com- 
pany of  Philadelphia,  which  was  granted,  and  a  bond  issued  and  de- 
livered, dated  June  13,  1903,  whereby  said  company  bound  itself  in 
the  sum  named  to  the  Building  Trades  Employers'  Association,  its  pres- 
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ident,  his  successors,  and  the  individual  members  thereof,  as  surety, 
that  F.  Schaettler  should  "duly  and  faithfully  obey  and  execute  any 
and  all  such  decisions,  orders,  prohibitions,  and  regulations  of  said 
board  of  governors  of  the  said  Building  Trades  Employers'  Associa- 
tion, given  in  pursuance  and  under  the  authority  of  the  constitution 
and  by-laws  of  said  association."  This  undertaking  was  to  continue 
for  the  period  of  one  year,  with  the  privilege  of  renewal  upon  written 
notice.  The  privilege  was  exercised,  and  the  undertaking  continued  in 
force  until  June  13,  1906.  Under  the  terms  of  the  application,  the  ap- 
plicant was  to  indemnify  the  company  for  any  loss  it  sustained  by  rea- 
son of  the  undertaking.  On  or  about  August  4,  1904,  the  association 
issued  circular  letter  76,  whereby  its  members  were  notified  that  cer- 
tain labor  unions,  including  the  Brotherhood  of  Carpenters,  "had  called 
strikes  on  various  members  of  the  Building  Trades  Employers'  Asso- 
ciation, notably  on  the  Subway  and  the  Trinity  Building,  in  violation 
of  existing  agreements,"  and  that  the  unions  had  failed  to  return  to 
work,  although  requested  so  to  do.  Wherefore  the  board  of  governors 
had  passed  the  following  resolution : 

"BesolT-ed.  that  unless  the  unions  now  on  strike  return  to  work  on  Friday, 
August  5,  1901,  a  general  lockout  of  members  of  said  unions  is  hereby  de- 
clared and  ordered,  said  lockout  to  include  a  radius  of  25  miles  from  the  City 
HalL" 

In  conformity  with  this  action,  the  members  of  the  association  were 
instructed  and  ordered  to  lay  off  all  carpenters,  electrical  workers, 
plasterers,  tile  layers,  metal  lathers,  and  elevator  constructors  on 
Monday  morning,  August  8,  1904,  all  plumbers  to  be  laid  off  on  the 
morning  of  August  9th,  and  the  order  was  declared  to  be  an  impera- 
tive one,  to  be  complied  with  unless  officially  recalled.  With  this  or- 
der 76  defendant  duly  complied  on  August  8th,  laying  off  all  of  the 
designated  classes  of  laborers  then  employed  by  her.  On  September 
22,  1904,  the  association  sent  to  its  members  circular  letter  87A,  giv- 
ing notice  of  the  passage  by  its  board  of  governors  of  a  resolution 
that,  as  the  Brotherhood  of  Carpenters  had  violated  the  arbitration 
agreement,  they  would  no  longer  recognize  that  body,  and  advising 
its  members  that  the  Greater  New  York  Carpenters'  Union  was  or- 
ganized, with  a  membership  of  1,000,  and  was  negotiating  a  trade 
agreement  with  Masters'  Associations  of  the  trade.  It  then  concluded 
thus: 

•The  emergency  committee  learn  that  some  of  the  members  of  the  Brother- 
hood of  Carpenters  are  willing  to  go  to  work  and  sign  the  arbitration  plan; 
but  are  not  willing  to  join  the  new  union.  These  men  must  not  be  set  to 
work  by  the  members  of  this  association,  nor  any  Brotherhood  carpenter  who 
does  not  at  once  Join  the  Greater  New  York  Carpenters'  Union.  You  are  di- 
rected by  the  emergency  committee  to  see  that  all  carpenters  now  in  your 
employ  who  are  competent  become  members  of  that  union  at  once.  Apply 
for  cards,  information,  etc.,  at  322  Fourth  Ave.,  N.  Y.  City.  Tel.  No.  2124 
Gnimercy.*' 

Some  time  about  the  end  of  October,  1904,  defendant  re-employed 
the  carpenters  laid  off  by  her  pursuant  to  circular  letter  76 ;  but  as 
the  learned  court  has  found  by  its  decision,  which  finding  is  amply 
supported  by  the  evidence,  "such  workmen  were  employed  solely  in 
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the  manufacture  of  furniture,  and  not  upon  any  work  relating  to  the 
building  industry,  or  the  business  interests  in  such  building  industry 
of  the  members  of  the  Building  Trades  Employers'  Association  until 
after  said  'F.  Schaettler'  had  been  expelled  from  membership  in  said 
association."  The  testimony  discloses  that  these  carpenters  worked 
only  in  making  tables,  chairs,  and  desks.  Thereupon,  on  October  26, 
1904,  charges  were  preferred  to  the  board  of  governors  of  the  associa- 
tion against  "P.  Schaettler,"  as  a  member,  of  violating  the  orders  con- 
tained in  circular  letters  76  and  87A,  "by  employing  members  of  the 
Brotherhood  of  Carpenters  contrary  to  the  instructions  therein  con* 
tained."  The  grievance  committee,  having  tried  the  charges,  reported 
to  the  board  of  governors,  which  thereupon  passed  a  resolution  that 
the  bond  of  "F.  Schaettler"  be  forfeited  and  that  the  member  be  ex- 
pelled from  membership  in  the  association.  Thereafter,  upon  notice 
of  the  proceedings  had  on  the  charges,  and  of  the  forfeiture,  the  com- 
pany paid  the  amount  of  the  undertaking  to  the  association,  after  hav- 
ing been  notified  by  defendant  not  to  do  so.  To  recover  the  amount 
thus  paid,  with  counsel  fees,  the  present  action  is  brought. 

This  court  has  held,  in  Farrelly  v.  Schaettler,  as  Ex'x,  121  App.  Div. 
678,  106  N.  Y.  Supp.  445,  that  the  obligation  subsisting  under  the  ap- 
plication for  the  bDnd.and  the  agreement  for  indemnity  therein  con- 
tained was  personal  to  the  defendant,  and  that  she  had  no  power  to 
bind  her  husband's  estate  to  such  an  obligation,  which  was  quite  out- 
side the  valid  execution  of  the  power  given  her  by  his  will  to  continue 
his  business.  It  was  also  held  in  McCord  v.  Thompson-Starrett  Co., 
129  App.  Div.  130,  113  N.  Y.  Supp.  385,  affirmed  without  opinion  198 
N.  Y.  687,  92  N.  E.  1090,  that  circular  letter  87A  was  against  public 
policy,  illegal,  and  void  (citing  Curran  v.  Galen,  152  N.  Y.  33,  46  N. 
E.  297,  37  L.  R.  A.  802,  57  Am.  St.  Rep.  496,  and  Jacobs  v.  Cohen, 
183  N.  Y.  207,  76  N.  E.  5,  2  L.  R.  A.  [N.  S.]  292,  111  Am.  St.  Rep. 
730),  but  that  circular  letter  76  was  a  valid  exercise  of  the  powers  of 
the  association.  The  trial,  forfeiture,  and  expulsion  having  been  had 
for  a  violation  of  both  these  circular  letters  76  and  87A,  and  87A  hav- 
ing been  adjudged  to  be  void,  the  expulsion  can  be  sustained  only  if 
the  member  violated  letter  76.  Full  compliance  was  had  with  this  at 
the  time  designated.  Defendant's  liability  can,  therefore,  be  predi- 
cated only  on  the  subsequent  re-employment  of  the  Brotherhood  car- 
penters as  an  act  in  violation  of  the  requirements  of  letter  76. 

We  think  it  cannot  be  so  regarded.  Had  the  workmen,  when  re-em- 
ployed, been  engaged  in  business  relating  to  the  building  trade  indus- 
try, a  different  question  might  be  presented.  But  here  they  were  en- 
gaged only  in  making  furniture,  a  business  which  had  no  relevancy 
whatever  to  that  for  the  protection  of  which  the  association  was  or- 
ganized and  with  which  alone  it  was  concerned.  The  twenty-fifth 
finding  of  the  decision  must  be  read  in  connection  with  the  twelfth 
finding,  for  the  latter  explains  and  limits  the  former,  and  there  is  no 
proof  of  the  violation  of  either  circular  letter  76  or  87A,  save  in  so 
far  as  it  is  established  by  testimony  supporting  the  twelfth  finding. 

The  judgment  dismissing  the  complaint  is  therefore  correct,  and 
should  be  affirmed,  with  costs  to  the  respondent.    All  concur. 
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HASSARD  V.  LEIIANa 

f  Court,  Appellate  Division,  First  Department     Kfatch  10,  IDll.) 

(ODiEs  (8  9*) — Right  of  Possession— Civil  Liabilitt  fob  Illegal 
-Damages. 

Qother  legally  entitled  to  the  possession  of  the  corpse  of  her  son 
recover  of  one  iUe^lly  dissecting  or  otherwise  mutilating  the  re- 
damages  measured  by  the  injury  to  her  feelings  caused  thereby. 
.  Note. — For  other  cases,  see  Dead  Bodies,  Cent.  Dig.  §S  13,  14; 
)lg.  §  9.*] 

Bodies  (§  1*) — Disposition— Coroner's  Phtsician— Dissection   of 

.  Code,  §  305,  in  force  in  April,  1907,  authorized  a  decedent  to  di- 
ne manner  in  which  his  body  should  be  disposed  of  after  his  death, 
n  306  provided  that  every  dead  human  body  within  the  state  should 
:ently  buried,  etc.,  except  in  cases  in  which  a  right  to  dissect  it  is 
;sly  conferred  by  law.  Section  308  authorized  dissection  In  cases 
Ibed  by  special  statute,  to  the  extent  authorized  by  a  coroner  hold- 
1  inquest,  for  the  purpose  of  ascertaining  the  cause  of  death  when 
>  far  as  authorized  by  the  husband,  wife  or  next  of  kin  charged  by 
ith  the  duty  of  burial,  and  under  the  direction  of  the  district  at- 
',  etc.  Section  309  made  dissection  without  authority  of  law  or 
mt  to  decedent*8  permission  a  misdemeanor.  Section  310  provided 
n  all  cases  in  which  a  dissection  has  been  made  the  provision  re- 
g  burial  of  a  dead  body  and  other  provisions  punishing  Interference 
and  injuries  to  it  shall  apply  equally  to  the  remains  of  the  body 
ted  as  soon  as  the  lawful  purposes  of  such  dissection  are  accom- 
d.  Held,  that  such  provisions  did  not  authorize  the  coroner's  phy- 
to  dissect  remains  In  the  absence  of  the  coroner's  direction. 
.  Note. — For  other  cases,  see  Dead  Bodies,  Cent.  Dig.  §§  1,  2;  Dec. 
1.*] 
0DIE8  (§  1*) — Autopsy— Removal  and  Detention  of  Organs  of  De- 

D. 

n  if  under  such  sections  an  autopsy  was  authorized  by  the  coroner, 
lid  not  justify  the  removal  and  detention  of  any  organs  by  the 
!r*s  physician  on  the  ground  that  the  case  was  an  interesting  one. 
.  Note. — For  other  cases,  see  Dead  Bodies,  Cent.  Dig.  §§  1,  2;  Dec. 
I  1.*] 

Bodies  (§  1*) — Autopsy— Removal  of  Organs  of  Deceased. 
ler  Laws  1873^c.  833,  §  2,  authorizing  a  coroner  when  necessary  to 
y  competent  surgeons  to  make  post  mortem  examinations  and  dis- 
D  and  to  testify  to  the  same,  and  Consolidation  Act  (Laws  1882, 
)  I  1773,  providing  that  when  any  person  shall  die  by  a  casualty, 
be  coroner  shall  subpcena  one  of  the  coroner's  physicians  who  shall 
the  body  externally  or  make  an  autopsy  thereon  as  may  be  re- 
l,  etc.,  while  a  coroner's  physician  directed  by  the  coroner  to  make 
topsy  may  dissect  the  body,  he  may  not,  in  the  absence  of  further 
ions  from  the  coroner  or  district  attorney,  remove  or  detain  any 
)f  the  body. 

.  Note. — For  other  cases,  see  Dead  Bodies,  Cent.  Dig.  §§  1,  2;  Dec. 
l.»] 

from  Trial  Term,  New  York  County. 

by  Mary  Hassard  against  Timothy  D.  Lehane.     From  a 

:  dismissing  the  complaint  pursuant  to  a  nonsuit  granted  at 

of  plaintiff's  case,  she  appeals.     Reversed,  and  new  trial 


aset  Bee  same  topic  &  |  nxtmbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 
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Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
MILLER,  and  DOWLING,  JJ. 
August  P.  Wagener,  for  appellant. 
Clarence  L.  Barber,  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  by  a  parent  to  recover  damages 
for  the  wrongful  and  unlawful  dissection  of  the  remains  of  her  son, 
and  for  the  wrongful  and  unlawful  removal  and  detention  of  parts  of 
the  remains.  On  the  2d  day  of  April,  1907,  one  Frank  Hassard,  the 
plaintiff's  son,  a  coach  driver  of  the  age  of  28  years,  while  driving  a 
coach  returning  from  a  funeral,  was  thrown  from  the  coach  in  106th 
street,  in  the  borough  of  Manhattan,  New  York,  by  an  obstruction 
projecting  from  a  building  that  was  being  erected  adjacent  to  the 
street.  He  was  removed  to  a  drug  store  in  the  vicinity,  and  an  ambu- 
lance was  summoned,  and  he  was  taken  to  the  Harlem  Hospital,  where 
he  arrived  at  8 :30  p.  m.,  and  died  at  10  minutes  before  midnight.  The 
defendant  performed  an  autopsy  on  the  body,  and  removed  the  heart 
and  spleen,  and  cut  them  into  many  pieces,  and  had  them  preserved  in 
alcohol  in  a  jar  in  his  office,  and  he  refused  on  demand  of  a  sister  of 
the  decedent  made  at  the  instance  of  the  plaintiff  to  replace  them  in 
the  body  from  which  he  had  removed  them.  It  was  conceded  that  the 
decedent  was  unmarried,  had  no  children,  and  resided  with  the  plain- 
tiff, who  was  his  mother,  and  that  upon  her  rested  the  obligation  to 
bury  the  remains,  and  that  she  "had  a  right  to  bring  this  action."  It 
also  appeared  that  it  was  known  that  the  decedent  left  a  mother  and 
relatives,  and  their  whereabouts  was  known,  but  their  consent  to  the 
autopsy  was  neither  requested  nor  obtained.  It  further  appears  that 
complaint  was  made  to  Coroner  Harburger  in  behalf  of  the  plaintiff, 
and  that  he  summoned  the  defendant  and  inquired  why  the  autopsy 
was  made  when  the  death  was  not  involved  in  mystery,  and  tliere  was 
no  suspicion  concerning  it,  and  the  only  explanation  offered  by  the  de- 
fendant was  that  the  decedent  had  a  greatly  enlarged  spleen,  and  it 
was  an  interesting  case.  The  defendant  did  not  even  claim  to  have 
been  directecj  by  a  coroner  to  hold  an  autopsy.  He  merely  asserted 
that  it  was  "his  privilege  to  make  the  dissection!"  It  appears  that  the 
plaintiff  became  aware  of  the  fact  that  the  body  had  been  dissected 
and  these  organs  removed  and  not  replaced,  and  that  she  was  greatly 
distressed  thereby.  A  certificate  made  by  Coroner  Dooley,  to  the  ef- 
fect that  he  had  taken  charge  of  the  remains  on  the  3d  day  of  April, 
1907,  and  was  holding  an  inquest  thereon  was  offered  in  evidence, 
together  with  a  certificate  made  by  the  defendant,  bigned  "T,  D,  Le- 
hane,  Coroner's  Physician,"  certifying  that  the  decedent  died  on  the 
2d  day  of  April,  1907,  and  "that  the  cause  of  his  death  was  abdominal 
hemorrhage,  rupture  of  spleen ;   fell  off  a  carriage." 

The  plaintiff  on  the  facts  stipulated  had  a  legal  right  to  the  posses- 
sion of  the  corpse  of  her  son  in  the  condition  it  was  in  at  the  in- 
stant of  death  for  the  purpose  of  preserving  and  burying  the  remains, 
and  without  her  consent,  or  statutory  authority  therefor,  no  one  had  a 
right  to  deprive  her  of  such  possession,  or  to  dissect  or  otherwise  muti- 
late the  body  of  her  son,  and  the  law  gives  her  a  cause  of  action  to 
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lamages,  which  are  measured  by  the  injury  to  her  feelings, 
f  the  invasion  or  violation  of  this  right.  Foley  v.  Phelps,  1 
.  551,  37  N.  Y.  Supp.  471 ;  Jackson  v.  Savage,  109  App.  Div. 
f.  Y.  Supp.  366.  It  IS  contended  on  the  part  of  the  respondent 
)roner's  physician  his  acts  were  authorized  and  justified.  Sec- 
of  the  Penal  Code,  then  in  force,  authorized  the  decedent  to 
;  manner  in  which  his  body  should  be  disposed  of  after  his 
It  there  is  no  proof,  and  it  is  not  claimed,  that  he  gave  any 

which  authonzed  the  acts  of  the  defendant  of  which  the 
:omplains.  Section  306  of  the  Penal  Code  then  in  force  pro- 
it  every  dead  body  of  a  human  being  within  the  state  should 
\y  buried  within  a  reasonable  time  after  death,  except  in  the 
vhich  a  right  to  dissect  it  is  expressly  conferred  by  law.  Sec- 
of  the  Penal  Code  authorized  the  dissection  of  the  dead  body 
lan  being  in  four  instances  only,  which,  so  far  as  here  ma- 
ly  be  briefly  stated  as  follows:  (1)  In  cases  prescribed  by 
:atutes;  (2)  to  the  extent  authorized  by  a  coroner  for  the 
)f  an  inquest  which  he  is  duly  holding  according  to  law ;  (3) 
Lirpose  of  ascertaining  the  cause  of  death,  when  and  so  far  as 
d  by  the  husband,  wife,  or  next  of  kin  charged  by  law  with 
of  burial ;  and  (4)  by,  or  by  the  direction  of,  the  district  at- 
5  authorized  in  the  fourth  subdivision  of  the  section.  Section 
le  Penal  Code  declared  it  to  be  a  misdemeanor  to  dissect  the 
y  of  a  human  being  without  authority  of  law  or  pursuant  to 
m  given  by  him.  Section  310  of  the  Penal  Code  provided 
II  cases  in  which  a  dissection  has  been  made  the  provision,  to 
ference  has  been  made,  requiring  the  burial  of  a  dead  body, 
r  provisions  of  the  Penal  Code  punishing  interference  with 
ies  to  it,  "apply  equally  to  the  remains  of  the  body  dissected, 
IS  the  lawful  purposes  of  such  dissection  have  been  accom- 

It  is  quite  plain,  I  think,  that  these  statutory  provisions  con- 
)  authority  on  the  coroner's  physician  to  dissect  the  remains 
sence  of  a  direction  by  the  coroner,  which  has  not  been  shown 
►een  given ;  and,  even  if  the  autopsy  had  been  authorized  by. 
ler,  that  did  not,  on  the  facts  here  presented,  justify  the  re- 
d  detention  of  any  of  the  organs  of  the  decedent, 
intended,  however,  on  the  part  of  the  respondent  that  he  is 

by  certain  local  statutes.     Section  2  of  chapter  833  of  the 

1873  authorized  a  coroner  *'when  necessary,  to  employ  not 
n  two  competent  surgeons  to  make  post  mortem  examina- 
l  dissections,  and  to  testify  to  the  same,  the  compensation 
to  be  a  county  charge."  Section  1773  of  the  consolidation 
iter  410,  Laws  1882),  which  it  is  claimed,  and  we  have  as- 
ithout  examination,  because  we  find  nothing  in  it  to  sustain 

made  thereunder  by  the  respondent,  was  still  in  force,  pro- 
follows  : 

In  the  city  of  New  York  any  person  shall  die  from  criminal  violence 
isualty,  or  suddenly,  when  in  apparent  health,  or  when  unattended 
ician,  or  in  prison,  or  in  a  suspicious  or  unusual  manner,  the  cor- 
subpcena  one  of  the  coroner's  physicians,  who  shall  view  the  body 
eceased  person  externally,  or  make  an  autopsy  thereon  as  may  be 
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required.  It  shall  be  the  duty  of  the  physician  to  whom  such  subpo&na  is 
so  issued,  to  make  the  inspection  and  autopsy  required  and  to  give  evidence  in 
relation  thereto  at  the  coroner's  inquest  The  testimony  of  such  physician 
and  that  of  any  other  witnesses  that  the  coroner  shall  find  necessary  ahall 
constitute  an  Inquest" 

It  would  seem  that  there  was  no  ground  even  for  doubting  that  the 
decedent's  death  was  due  to  the  fall  from  the  seat  of  the  coach  upon 
the  pavement,  and  that  viewing  the  remains  without  an  autopsy  should 
have  sufficed.  Assuming,  however,  that  the  coroner,  if  acting  in  good 
faith,  would  have  had  a  right  under  the  provisions  of  this  section  of 
the  consolidation  act  to  hold  an  inquest  to  determine  the  cause  of 
death  as  provided  in  the  statute,  still  there  is  no  evidence  here  that  the 
coroner  subpoenaed  the  defendant  for  the  purpose  of  viewing  the  body 
of  the  decedent,  or  of  making  the  autopsy,  and  there  is  no  evidence  of 
any  direction  by  or  authority  from  the  coroner  to  dissect  the  body  to 
any  extent  whatever.  Doubtless,  if  the  defendant  made  the  autopsy  by 
the  direction  of  the  coroner,  that  would  justify  the  dissection  of  the 
body  ( Statutes,  supra ;  People  v.  Fitzgerald,  105  N.  Y.  14G,  152,  11 
N.  E.  378,  59  Am.  Rep.  483 ;  Crisfield  v.  Ferine,  15  Hun,  202,  affirmed 
81  N.  Y.  622),  but  it  would  not,  in  the  absence  of  further  directions 
from  the  coroner  or  district  attorney,  or  other  evidence,  warrant  the 
removal  or  detention  of  any  part  of  the  body. 

It  is  contended  that,  since  it  was  unlawful  and  would  constitute  a 
misdemeanor  for  the  defendant  to  dissect  the  body  without  authority 
from  the  coroner,  such  authority  must  be  presumed.  It  appears,  how- 
ever, that  the  defendant  did  not  claim  to  the  plaintiff's  daughter,  or 
to  Coroner  Harburger,  that  he  was  authorized  to  dissect  the  body  by 
any  coroner,  and  therefore  there  can  be  no  presumption  that  he  was  so 
authorized,  even  if  such  presumption  would  otherwise  prevail,  as  to 
which  we  deem  it  unnecessary  to  express  an  opinion. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

CLARKE,  MItLER,  and  DOWUNG,  JJ.,  concur.  INGRA- 
HAM,  P.  J.,  concurs  in  result. 


(14;i  App.  Div.  286.) 

In  re  WAGENER. 

(Supreme  Court,  Appellate  Division,  First  Department     March  10,   1911.) 

1.  Death  (S  2*) — Presumptions— Absence. 

The  rule  that  an  absentee,  who  has  not  been  heard  of  for  7  years,  may 
be  presumed  to  be  dead  at  the  expiration  of  the  7  years  for  the  purpose 
of  distributing  an  estate,  is  subject  to  limitations,  and  circumstances  may 
justify  a  finding  of  death  before,  or  they  may  be  such  as  to  give  rise  to 
no  presumption  of  death,  either  at  or  after  the  expiration  of  the  7  years. 

(Ed.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  §{  1-3;  Dec  Dig.  § 
2;*  Descent  and  Distribution,  Cent.  Dig.  §  10.] 

2.  Death  (§  2*) — Presumptions— Absence. 

Where  the  failure  of  an  absentee  to  communicate  with  his  friends  ifi 
satisfactorily  accounted  for  on  some  other  hypothesis  than  that  of  death, 

^or  other  cases  see  same  topic  &  fi  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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hen  no  inquiry  has  been  directed  to  the  place  where  he  was  last 
m  to  be,  the  presumption  of  death,  resulting  from  his  absence,  un- 
d  of,  for  7  years,  does  not  arise. 

d.  Note. — For  other  cases,  see  Death,  Cent  Dig.  §|  1-3 ;  Dec.  Dig.  $ 
Descent  and  Distribution,  Cent.  Dig.  §  10.] 

[  (S  4*) — Evidence— Absence. 

Idence  held  to  justify  a  finding  that  an  absentee,  unheard  of  for  18 

8,  was  dead,  for  purposes  of  distributing  an  estate  of  his  deceased 

,  who,  with  a  child  of  the  marriage,  perished  in  a  common  disaster. 

d.  Note. — For  other  cases,  see  Death,  Dec.  Dig.  §  4.*] 

;Laughlin,  J.,  dissenting. 

il  from  Surrogate's  Court,  New  York  County.  ^ 

edings  for  the  judicial  settlement  of  the  account  of  August  B. 
r,  one  of  the  administrators  of  Emilie  Bozenhard,  deceased. 

decree  of  the  Surrogate's  Court,  directing  the  administrator 
lit  funds  in  his  hands  with  the  chamberlain  of  the  city  of  New 

await  the  further  order  of  the  court,  the  party  aggrieved  ap- 
R.eversed,  and  proceedings  remitted  to  the  Surrogate's  Court, 
id  before  CLARKE,  McLAUGHLIN,   SCOTT,   MILLER, 
WLING,  JJ. 

&  Wright  (Theodore  Sutro,  of  counsel),  for  appellant 

5t  P.  Wagener,  for  respondent.  I 

XR,  J.  On  the  20th  of  September,  1892,  Emilie  Kaaz,  the 
t's  sister,  and  one  Charles  Jules  Bozenhard  intermarried, 
^ed  together  until  January  25,  1893,  when  the  husband  disap-  •     i 

He  has  not  been  heard  of  since.    On  the  6th  of  June,  1893,  a 

the  marriage  was  born.    Mother  and  child  lived  with  and  were  ,  *    •. 

)d  by  the  appellaht  until  June  15,  1904,  when  both  perished  in 
um  disaster.  The  said  Emilie  Bozenhard  left  a  small  estate, 
t  $2,000,  presumably  the  accumulation  of  savings  from  her  _ 

3  earnings  intrusted  to  her  for  safe-keeping.    The  question  on  i 

eal  is  whether  the  fund  is  to  be  deposited  with  the  city  cham- 
to  remain  indefinitely.  The  referee  found  that  there  was  a 
ition  of  death  of  the  absentee  at  the  expiration  of  7  years  after 
irture ;  but  the  learned  surrogate  sustained  the  exceptions  to 
)rt,  on  the  ground  that  the  circumstances  of  the  departure 
:h  as  to  make  it  unlikely  that  the  absentee  would  communicate 

friends. 

general  rule  that  an  absentee,  who  has  not  been  heard  of  for 
may  be  presumed  to  be  dead  at  the  expiration  of  the  7  years, 
purpose  of  distributing  an  estate,  is  well  settled.    See  Jackson  ' 

^an  Buskirk  v.  Claw,  18  Johns.  347 ;  Eagle  v.  Emmet,  4  Bradf. 
';  Matter  of  Sullivan,  51  Hun,  378,  4  N.  Y.  Supp.  59;  Bar- 
lulligan,  191  N.  Y.  306-324,  84  N.  E.  75,  16  L.  R.  A.  (N.  S.j 
f  course,  the  rule  is  to  be  applied  with  caution  (Matter  of 
f  Education,  173  N.  Y.  321-326,  66  N.  E.  11),  and  it  has  lim- 

The  rule  and  its  limitations  are  stated,  with  supporting  au- 
,  in  Lawson's  Presumptive  Evidence,  p.  251  et  seq.  Circum- 
may  justify  a  finding  of  death  before,  or  they  may  be  such  * 

cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes  «  ^  *  ^i 
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as  to  give  rise  to  no  presumption  either  at  or  after,  the  expiration  of 
7  years.  Each  case  must  necessarily  depend  upon  its  own  facts. 
When  the  failure  of  the  absentee  to  communicate  with  his  friends  is 
satisfactorily  accounted  for  on  some  other  hypothesis  than  that  of 
death,  or  when  no  inquiry  has  been  directed  to  the  place  where  he  was 
last  known  to  be,  as  in  Dunn  v.  Travis,  66  App.  Div.  317,  67  N.  Y. 
Supp.  743,  no  presumption  arises.  But  it  is  to  be  borne  in  mind  that 
the  rule  was  adopted  by  analogy  to  the  statutes  with  reference  to  big- 
amy and  to  leases  for  life,  as  a  rule  of  necessity,  to  fix  the  rights  of 
the  living  with  relation  to  the  absent,  and  that  it  is  necessarily  an  ar- 
tificial rule,  depending  for  its  application  upon  the  known  facts,  re- 
gardless of  what  the  actual  fact  may  be.  Rights  are  not  to  be  held  in 
abeyance  indefinitely  on  account  of  the  absence  of  a  person  of  whom 
no  trace  can  be  found.  He  may  not  be  dead,  but  he  will  be  presumed 
to  be  dead  for  the  purpose  of  fixing  the  rights  of  those  known  to  be 
living.  In  Davie  v.  Briggs,  97  U.  S.  628,  24  L.  Ed.  1086,  Mr.  Jus- 
tice Harlan  quotes  the  following  rule  from  Stephens'  Law  of  Evi- 
dence, c.  14,  art.  99 : 

"  •  •  •  A  person  shown  not  to  have  been  heard  of  for  7  j'ears  by  those 
(if  any)  who,  If  he  had  been  alive,  would  naturally  have  heard  of  him,  is 
presumed  to  be  dead,  unless  the  circumstances  of  the  case  are  such  as  to 
account  for  his  not  having  been  heard  of  without  asuming  his  death.** 

Let  us  apply  that  rule  to  the  facts  of  this  case.  The  absentee  was 
a  native  of  Germany.  He  had  been  in  this  country  about  6  years  be- 
fore his  marriage  to  the  deceased,  and  during  that  time  had  lived  on 
and  off  with  an  aunt,  his  only  known  relative  in  this  country.  While 
he  appears  to  have  been  a  man  of  unstable  disposition  and  of  irregular 
habits,  as  he  was  accustomed  to  absent  him'self  for  irregular  periods 
without  disclosing  his  whereabouts,  he  always  returned  to  the  home  of 
his  aunt.  He  was  married  at  her  home,  she  paying  the  expense  of  the 
wedding,  and  he  and  his  wife  lived  with  her  for  about  2  months  there- 
after* So  far  as  the  evidence  discloses,  he  and  his  wife  had  lived  hap- 
pily together  up  to  the  time  of  his  disappearance,  which  was  at  once 
reported  to  the  police.  Search  was  made  as  thoroughly  as  the  case 
permitted,  and  wherever  it  was  thought  there  was  any  likelihood  of 
finding  any  clue  as  to  his  whereabouts.  Later  inquiry  was  directed 
to  the  place  in  Germany  where  he  was  born,  and  whence  he  had  come 
to  this  country;  but  no  trace  of  him  was  ever  found.  We  may  lay 
out  of  the  case  altogether  the  fact  that,  within  a  short  time  before  her 
death,  the  wife,  and  even  the  aunt,  mistook  for  the  absentee  a  man 
named  Muenchausen,  as  the  referee  found  and  the  evidence  shows 
that  that  was  clearly  a  case  of  mistaken  identity.  The  case  is  then 
plainly  within  the  rule,  unless  the  circumstances  are  such  as  to  account 
for  the  failure  of  both  the  aunt  and  the  wife  to  hear  from  him. 

Undoubtedly  the  disappearance  was  intentional,  but  the  motive  of  it 
and  the  length  of  the  contemplated  absence  are  conjectural.  It  was 
said  that  he  was  displeased  at  the  prospect  of  becoming  a  father,  but 
it  is  inconceivable  that  a  man  would  desert  his  wife  under  such  cir- 
cumstances and  solely  on  that  account.  If  he  did  intend  to  abandon 
,her,  his  failure  to  communicate  with  her  is  accounted  for;   but  that 
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account  for  his  failure  to  communicate  with  his  aunt,  his  only 
in  this  country,  who  had  always  treated  him  as  a  son.  But 
to  take  the  most  charitable  view' possible  of  his  conduct,  the 
2^ested  by  his  former  habit  and  mode  of  life.  He  was  at  least 
of  leaving  his  wife  temporarily  without  explaining  his  absence, 
id  formerly  been  in  the  habit  of  leaving  his  aunt.  Marriage 
broken  him  of  his  propensity  for  unexplained  absences  from 
But  his  habit  had  been  to  return,  and  the  fact  that  he  was  evi- 
ne  of  the  shiftless,  worthless  sort,  adds  to  the  probability  that 
d  return,  at  least  to  the  home  of  his  aunt,  even  if  he  intended 
Ion  his  wife.  Moreover,  if  he  kept  his  whereabouts  concealed 
of  prosecution  for  abandonment,  that  motive  disappeared  in 
Phe  names  of  the  victims  of  the  Slocum  disaster  were  widely 
d,  and  it  is  certainly  not  too  much  to  infer,  in  a  case  like  this, 
living,  the  absentee  would  have  read  of  that  catastrophe, 
said  that  he  had  another  motive  for  concealment,  namely,  the 
irrest  for  larceny,  because  of  the  fact  that  he  had  taken  a  can- 
outfit  belonging  to  a  seed  firm,  by  which  he  was  employed, 
10  belonging  to  his  brother-in-law,  this  appellant.  But  that 
lad  been  given  to  him  by  the  latter  to  deposit  in  the  bank  in  his 
ne,  and  it  is  improbable  that  he  feared  a  prosecution,  either  on 
of  that,  or  of  a  trivial  thing  like  a  canvasser's  outfit, 
i  case  were  susceptible  of  further  proof,  it  would  be  wise  to 
it  before  distributing  the  fund.  But,  with  all  the  available 
efore  us,  we  have  the  case  of  an  unexplained  disappearance, 
I  by  a  lapse  of  18  years  without  any  trace  of  the  absentee,  after 
in  every  quarter  where  there  was  any  likelihood  of  finding  a 
his  whereabouts.  And  if  the  foregoing  views  are  not  alto- 
•anciful,  it  is  at  least  a  question  of  fact  whether  the  circum- 
disclosed  satisfactorily  account  for  his  failure  to  communicate 
;  wife  or  his  aunt,  except  upon  the  hypothesis  of  death.  Of 
it  is  quite  possible  to  take  a  different  view  of  the  case.  But 
comes  to  balancing  probabilities,  in  a  case  like  this,  I  do  not 
I  are  bound  to  lay  the  result  entirely  out  of  sight.  My  conclu- 
:hat  the  evidence  justified  the  finding  of  the  referee,  and  that 
led  surrogate  erred  in  sustaining  the  exceptions  to  the  report, 
lecree  should  be  reversed,  and  the  proceeding  remitted  to  the 
te's  Court  for  the  entry  of  a  proper  decree.  Under  the  cir- 
ces,  no  costs  are  allowed  to  either  of  the  parties  to  this  appeal. 


^. 


•       *     • 


IKE,  SCOTT,  and  DOWLING,  JJ.,  concur. 
,  dissents. 


McLAUGH- 


DigitizedJ 


168  128  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

(143  App.  Div.  229.) 

In  re  SPENSER. 

^Supreme  Court,  Appellate  Division,  First  Department     March  10,   1911.) 

1.  Attorney  and  Client  (8  53*) — Disbarment— Presumptions. 

Disbarment  proceedings  against  attorneys  are  not  criminal  actions,  and 
tlie  statutory  rule  of  no  presumption  in  such  cases  does  not  apply. 
[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Dec.  Dig.  t  53.*) 

2.  Attorney  and  Client  (§  44*) — Disbarment— Evidence. 

Evidence  that  an  attorney  solicited  business  In  Paris,  and,  when  he 
arrived  at  New  York,  a  Paris  attorney  sent  him  a  claim,  and  he  collected 
the  money,  but  failed  to  account  for  it,  and  converted  the  money  to  his 
own  use  and  interposed  in  his  defense,  forged  documents  and  false  tes- 
timony, with  knowledge  thereof,  requires  disbarment. 

[Ed.  Note. — Vov  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §i  55, 
56,62;   Dec.  Dig.  §  44.*] 

In  tlie  matter  of  Armand  Spenser,  an  attorney.  Proceeding  to  dis 
cipline  respondent  for  unprofessional  conduct.    Respondent  disbarred. 

See,  also,  136  App  Div.  942,  121  N.  Y.  Supp.  1148;  137  App.  Div. 
330,  122  N.  Y.  Supp.  190. 

Argued  before  CLARKE,  McLAUGHLIN,  SCOTT,  MILLER, 
and  DOWLING,  JJ. 

Einar  Chrystie  (Paul  Fuller,  Jr.,  of  counsel),  for  petitioner. 

Louis  S.  Posner  (Walter  S.  Dryfoos,  of  counsel),  for  respondent. 

CLARKE  J.  Respondent  was  admitted  to  practice  as  an  attorney 
and  counselor  at  law  in  the  courts  of  the  state  of  New  York  in  April, 
1906.  In  November,  1907,  he  was  in  Paris.  He  had  issued  a  printed 
circular  in  the  French  language :  "Armand  Spenser,  Counsellor  at  Law, 
132  Nassau  Street,  New  York.  Correspondents  in  North  and  South 
America.  Sir :  We  beg  to  offer  you  our  services  as  correspondent  and 
urge  your  co-operation  with  reference  to  matters  in  North  and  South 
America:  1.  Collection  of  claims;  moderate  fees,  contingently,  30% 
in  New  York,  35%  in  the  United  States  and  elsewhere,"  followed  by 
a  schedule  of  various  professional  services,  and .  concluding,  "Address 
for  appointment  up  to  November  30th,  10  Rue  de  L'Echiquier,  Paris." 

M.  Raymond  Couchot-Desforges,  an  avocat  residing  at  252  Fau- 
borg  Saint  Martin,  Paris,  received  this  circular,  and  on  November  28th 
wrote  to  the  respondent,  requesting  him  to  call.  Respondent  did  so 
on  the  evening  of  the  day  he  left  Paris  to  return  to  the  United  States. 
At  this  interview  Mr.  Couchot-Desforges  placed  in  the  hands  of  the 
respondent  for  collection  the  claim  of  his  client  Pierre  Sicard  of 
Cannes  against  the  Meyer  Bros.  Drug  Company  of  St.  Louis,  Mo.,  and 
delivered  to  him  certain  papers  relating  thereto.  When  the  respondent 
returned  to  New  York,  in  December,  1907,  he  wrote  to  the  Myer  Bros. 
Drug  Company  at  St.  Louis,  and  received  a  reply  from  their  attorney, 
and  as  a  result  of  the  negotiations  an  agreement  was  reached  that 
the  Meyer  Bros.  Drug  Company  should  pay,  1,808.50  francs.  The 
method  of  payment  was  for  the  respondent  to  draw  a  draft  upon  the 
debtor,  attaching  thereto  papers  authenticating  the  acceptance  of  the 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  InOexes 
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Tiise  and  the  right  to  collect,  the  draft  to  be  paid  through  Bis- 
Bank  in  this  city.  The  attorney  for  the  drug  company  insisted 
le  original  written  proof  from  Sicard  authorizing  Couchot- 
:es  to  receive  payment.  The  respondent  during  the  period  of 
ions  had  quite  a  correspondence  with  Couchot-Desforges.  He 
i  from  him  letters  dated  December  28,  1907,  and  March  20, 
Dn  April  17th  he  wrote  to  Couchot-Desforges,  referring  to  his 
March  20th : 

have  omitted  to  send  me  the  power  of  Mr.  Sicard  to  yoii.  Pray 
^0  me  or  in  default  a  letter  emanating  from  Mr.  Sicard  authorizing 
>romise.  I  await  the  power  and  as  soon  as  received  the  debt  will  be 
tely  paid." 

evidently  crossed  a  letter  from  Couchot-Desforges,  dated 
th,  in  which  he  inclosed  a  receipt  of  Mr.  Sicard,  regularly  le- 
)y  the  consul. 

pril  28th  the  draft  was  paid  by  Bischoff's  Bank,  and  the  re- 
t  received  the  equivalent  of  1,808.50  francs,  namely,  $358.83. 
pondent  sent  a  postal  card  to  Couchot-Desforges,  bearing  date 
J,  1908,  and  the  post  office  mailing  stamp  of  April  29th,  which 
he  wrote  and  deposited  before  the  payment  of  the  draft,  as  fol- 

ved  your  letter  of  the  11th  instant  as  also  the  receipt  of  Mr.  P. 
egalized.  I  am  awaiting  only  the  power  which  the  latter  has  de- 
0  you." 

ivas  his  last  written  communication  to  Couchot-Desforges.  On 
of  April  Couchot-Desforges  had  written  the  respondent: 

your  fault  If  we  have  not  succeeded  in  comprehending  each  other, 
e  said  to  me  at  the  start,  'send  me  a  power,  little  import  whether 
ites  from  Monsieur  Sicard  or  from  you  yourself.'  However  that 
here  is  tlie  power  which  Monsieur  Sicard  has  given  me." 

X)wer  was  inclosed,  and,  of  course,  was  received  some  time 

s  respondent  had  collected  the  money. 

ily  31,  1908,  Couchot-Desforges  wrote  to  the  respondent : 

:ming  my  letters  of  11th  of  July  and  my  cablegram  of  the  same  day, 
upon  you  again  by  the  present  letter  the  necessity  of  sending  to  me 
ant  of  the  debt  collected  by  you  as  I  have  been  apprised  by  Mon- 
;ard  who  has  himself  been  informed  by  Monsieur  Meyer.  Tbe  con- 
of  your  silence  will  force  me  to  grave  measures  of  severity." 

e  22d  of  October,  1908,  the  French  Consul  in  this  city  brought 
ter  to  the  attention  of  the  grievance  committee  of  the  bar  as- 
1,  and  its  attorney  communicated  with  the  resDondent,  who  re- 
October  27th: 

eby  beg  leave  to  acknowledge  receipt  of  your  favor  of  the  26th  in- 
♦     ♦    I   instructed  my  representative  in  Paris  to  pay  Mr.   Des- 

P  Paris  a  certain  sum  of  money  which  I  believe  was  paid  over.  In 
ascertain  definitely   whether  such  is  the  case  I   have  written  to 

d  1  must  therefore  await  a  reply  from  Paris  before  I  can  do  any- 

rther  in  the  premises.*' 

quently  a  hearing  was  had  before  said  grievance  committee, 
•eaf  ter  these  proceedings  were  instituted.    In  the  .course  there- 
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of  the  petitioner  moved  for  the  issuance  of  a  commission  to  take  the 
testimony  of  Mr.  Couchot-Des forges  in  Paris,  which  motion  was 
strenuously  opposed  by  the  respondent,  but  was  granted  by  the  court. 
Matter  of  Spenser,  137  App.  Div.  330,  122  N.  Y.  Supp.  190.  Upon 
the  hearing  before  the  referee,  Maxim  Spenser,  a  brother  of  the  re- 
spondent, testified  that  he  was  living  in  Paris  in  the  spring  of  1908; 
that  he  received  from  the  respondent  a  letter  dated  April  23d : 

"My  Dear  Maxim:  Will  you  stop  one  evening  at  the  office  of  Mr.  Couchot- 
Desforges,  No.  252  Fauborg  Saint  Martin,  and  show  him  this  letter,  by 
which  I  introduce  you  to  him  as  my  attorney  in  fact  to  settle  the  affair  of 
Sicard  against  Meyer  Brothers,  and  to  pay  him  in  full  as  follows:  To  finish 
the  matter  I  authorize  you  to  pay  to  Mr.  C.-5>esforges  what  he  and  I  have 
together  agreed,  the  sum  of  B's.  1C20  as  the  proceeds  of  the  collection  of  the 
account  amounting  to  Fs.  180S.50.  At  the  same  time  that  you  pay  these  Fs. 
1620  to  him,  send  to  me,  either  you  or  he,  a  proper  receipt  Your  brother 
Armand  Spenser." 

This  letter  bears  date  five  days  before  the  receipt  of  the  money  by 
the  respondent,  and  at  a  time  when  the  attorney  for  Meyer  Bros.  Drug 
Company  was  still  insisting  upon  the  receipt  of  a  power  of  attorney 
from  Sicard  to  Couchot-Des  forges  before  payment  would  be  made,  as 
evidenced  by  his  letter  to  the  respondent  of  April  20th,  from  St.  Louis : 

**I  am  In  receipt  of  your  favor  of  the  17th  inst.  regarding  the  power  of 
attorney  from  Mr.  Sicard.  I  beg  to  call  your  attention  to  your  letter  of 
April  1st  in  which  you  mentioned  that  this  power  of  J^ttorney  had  been  ex- 
*?cuted.  I  presumed,  of  course,  from  this  letter  that  it  would  be  attached 
to  the  draft,  as  an  attorney  at  law,  as  such,  has  no  implied  authority  to 
compromise  a  debt  for  his  clients.  As  stated  in  my  last  letter,  I  am  ex- 
tremely sorry  for  the  delay,  but  if  you  will  examine  your  letter  I  believe  you 
wili  see  that  I  am  not  at  fault." 

And  as  late  as  the  28th  the  respondent  wrote  the  postal  card  quoted, 
supra,  stating  that  he  was  waiting  for  the  power.  The  envelope  in 
which  this  letter  was  purported  to  be  received  by  Maxim  is  not  pro- 
duced. Maxim  further  testified  that  some  days  after  having  received 
this  letter  he  went  to  the  office  of  Couchot-Desforges,  met  a  gentle- 
man whom  he  described,  who  announced  himself  as  Couchot-Des- 
forges, told  him  that  he  was  Mr.  Spenser,  a  brother  of  Armand 
Spenser  of  New  York;  that  it  was  about  the  case,  to  settle  it,  of  Si- 
card, and  the  gentleman  asked  him  if  he  had  the  money  with  him; 
that  he  responded,  "Yes,"  that  "the  man  went  into  anothei  room  and 
I  heard  him  typewriting  something,  then  after  ten  minutes  he  came 
hack  and  gave  me  this  receipt  which  he  signed  before  me;"  that  he 
gave  to  him  16  bills  of  100  francs  each  and  one  gold  piece  of  20 
francs,  and  then  came  away.    This  receipt  reads: 

"M.  Couchot-Desforges, 

Avocat.  252  Fauborg  Saint  Martin, 

Telephone  403-56.  Paris,  May  6,  1908. 

"I,  the  undersigned,  hereby  acknowledge  the  receipt  of  Mr.  Armand  Spen- 
ser,  of  New  York,  of  the  sum  of  one  thousand,  six  hundred  and  twenty 
francs,  as  a  compromise  and  in  full  settlement  of  the  bill  of  September  17tli, 
1906,  of  Mr.  Pierre  Sicard  against  Messieurs  Meyer  Brothers  of  St.  Louis, 
and  in  settlement  of  the  claim  of  one  thousand  eight  hundred  francs  and 
fifty  centimes,  the  collection  of  which  I  had  entrusted  to  him.  Of  which 
this  is  a  receipt. 

"Yours  Truly,  Couchot-Desforges.** 
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n  further  testified  that  this  receipt  was  handed  to  him  un- 
id  without  an  envelope ;  that  he  had  folded  it  up  himself  and 

his  pocket,  where  he  had  kept  it  until  he  had  produced  it  in 
>rk  in  October,  1908.     This  receipt  was  produced  and  relied 

the  respondent  as  a  complete  answer  to  the  charge  made 
lim.  Maxim  testified  that  he  had  never  written  to  his  brother 
g  him  that  he  had  carried  out  his  instructions  and  had  paid 
■Dcsforges.  He  came  to  New  York  in  September,  1908,  and 
that  he  did  not  see  his  brother  upon  his  arrival  nor  for  some 
lereafter,  but  that  some  time  in  October  he  g^ve  this  receipt 
nd.    It  will  be  recalled  that  in  the  respondent's  letter  to  the 

of  the  grievance  committee  of  October  27th  he  said  that, 

had  instructed  his  representative  in  Paris  to  pay  Mr.  Des- 
n  order  to  ascertain  definitely  whether  the  money  had  been 
had  written  to  Paris,  and  must  therefore  await  a  reply.  The 
iven  for  requesting  Maxim  to  pay  is  given  by  the  respondent 
rs: 

been  in  Paris  a  little  while  before  for  a  little  over  a  year,  and  I 
Hi  him  2,000  francs  at  various  times  to  enable  him  to  start  in  busU 
himself  as  a  small  contractor,  to  take  orders  from  private  people 
firms,  department  stores,  for  orders,  to  take  orders  for  furs,  that 
:kets,  mantles.  Also,  to  enable  him  to  do  that,  to  buy  rough  skins — 
to  make  the  skins  into  furs,  and  during  the  period  of  one  year, 
or  14  months,  I  had  loaned  him  about  2,000  francs  to  buy  with, 
ot  specify,  once  I  loaned  him  400  francs  and  200  francs  and  50." 

1  testified : 

my  own  money  because  I  owed  money  to  my  brother.  I  owed  him 
D  that,  only  he  did  not  give  me  the  whole  amount  at  one  time.  In 
ent,  because  I  needed  it  he  lent  it  to  me." 

asked  how  he  procured  the'  money  to  pay  Couchot-Desf orges, 
ed: 

money  on  me,  on  my  person,  in  my  pocket;  and  my  mother  also 
;y.  It  was  she  who  kept  the  money.  And  there  was  money  which 
out  to  collect,  which  I  had  earned  In  business,  and  through  my 
i-law  also,  I  had  business  with  him. 

lere  did  you  get  the  money  that  you  paid  over  to  Desforges?  A.  It 
m  things  which  I  sold,  skins  which  I  bought  and  resold — repara- 
alteratlons.    It  was  all  my  own  money. 

lere  was  the  money  on  the  morning  of  that  day?  A.  My  mother 
She  just  kept  It  herself.  She  never  kept  a  bank  account,  cash 
She  gave  me  more  than  that  too.  It  was  my  own  money.  •  ♦  • 
used  to  give  her  money,  didn't  have  any  bank  account  Kept  no 
lemoranda  of  the  amount  I  gave  her. 

i  how  did  you  keep  the  run  of  the  amount  of  your  money  that  she 
ou  from  time  to  time?    A.  I  had  a  good  memory,  that  Is  all. 
w  much  remained  in  her  possession  of  your  money  after  she  turned 
)U  this  amount?    A.  I  don't  remember." 

rther  testified  that  his  mother  was  in  New  York  at  the  time 
iaring,  and  that  she  came  to  New  York  the  year  before.  She 
produced  as  a  witness. 

lleged  receipt  is  a  palpable  forgery,  apparent  upon  inspection, 
sd  by  the  evidence,  admitted  by  the  respondent  before  the 
the  case,  and  found  by  the  learned  referee.    It  is  typewritten 
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Jn  French,  upon  paper  bearing  the  letter  heading  of  Couchot-Desforges^ 
and  at  a  casual  glance  is  similar  to  his  numerous  genuine  letters 
in  evidence.  The  genuine  letter  closest  in  time  to  the  purported  date 
of  this  receipt  is  that  of  April  27th,  Exhibit  3.  The  paper  upon  which 
the  receipt  is  written  differs  in  color,  length,  and  breadth.  The  letter 
heading  in  the  genuine  letters  is  clear  and  clean  engraving.  The  let- 
ter heading  upon  the  receipt  is  testified  to  have  been  made  by  a  photo- 
engraved  reproduction ;  that  is,  a  zinc  plate  made  by  photograph  from 
the  original.  The  expense  of  making  such  a  reproduction  in  October 
of  1908  in  New  York  would  have  been  about  $1.  The  French  accents 
were  put  in  by  pencil  and  afterwards  inked  over,  showing  that  it  was 
an  English  writing  machine,  while  the  genuine  letters  are  in  French 
type.    The  signature  is  undoubtedly  a  simulated  forgery. 

To  account  for  this  paper,  proved,  admitted,  and  found  to  be  a 
forged  document,  there  are  three  possible  hypotheses:  First,  that 
Maxim  Spenser's  story  is  true;  that  he  did  pay  1,620  francs  at  the  of- 
fice oi  Couchot-Desforges  to  some  clerk  or  subordinate  of  his,  and 
from  him  received  the  paper.  The  paper  itself  is  a  complete  answer  to 
that  hypothesis.  It  would  have  been  upon  the  regular  office  paper.  It 
would  have  been  written  upon  the  office  typewriter,  with  the  French 
accents  a  part  of  the  type,  as  in  the  other  letters  from  the  same  office, 
and  would  have  been  in  the  ordinary  French  form  used  by  the  office, 
which  the  testimony  established  this  is  not.  Second.  Maxim  might 
have  concocted  the  paper  himself.  What  reason  can  be  suggested  for 
that?  If  the  respondent  had  sent  to  him  in  money  the  1,620  francs, 
it  might  be  that  Maxim  would  have  converted  them  to  his  own  use  and 
manufactured  the  receipt  to  show  to  his  brother  and  exonerate  him- 
self. But  no  money  was  sent  to  him.  If  it  be  conceded  that  the  let- 
ter of  April  23d  from  the  respondent  to  Maxim  was  genuine,  all  that 
it  called  upon  him  to  do  was  to  pay  part  of  the  debt  which  he  owed 
to  Armand  to  Couchot-Desforges.  It  is  incredible  that  so 'elaborate  a 
forgery  would  have  been  resorted  to  for  such  a  purpose.  Further, 
how  could  Maxim  in  Paris  have  procured  the  paper  of  Couchot-Des- 
forges to  have  it  photolithographed?  If  he  had  procured  a  sheet  of 
his  paper  for  that  purpose,  how  much  easier  it  would  have  been  to 
put  the  receipt  upon  that  orig^inal.  It  should  be  borne  in  mind  that  he 
testified  that  he  had  never  heard  of  Couchot-Desforges  until  he  re- 
ceived the  letter  from  the  respondent,  and  had  never  seen  him  except 
upon  the  one  occasion.  This  hypothesis  must  be  rejected.  Third. 
That  the  respondent  is  responsible  directly  or  indirectly  therefor.  The 
facts  which  we  have  outlined  establish  motive  and  opportunity.  The 
respondent  had  received  the  money  of  his  client  on  the  28th  of  April, 
1908.  He  has  used  that  money  so  received  for  his  own  purposes,  be- 
cause while  he  made  restitution  two  years  afterwards,  while  these  pro- 
ceedings were  pending,  that  cannot  be  taken  into  consideration  in  pass- 
ing upon  the  charge.  Although  for  five  months  prior  to  the  collection 
of  the  money  he  had  been  in  constant  communication  with  his  client, 
he  did  not  notify  him  of  its  receipt  nor  communicate  with  him  directly 
in  any  way  thereafter.  Even  if  we  assume,  for  the  purposes  of  argu- 
ment, that  he  directed  his  brother  to  pay,  he  never  received  from  that 
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or  from  the  client  any  information  that  his  instructions  had 
ried  out  until  the  making  of  these  charges.  On  the  day  of  the 
)f  the  money  he  sent  a  postal  card  asking  for  further  proof, 

not  countermand  it  or  say  "I  have  received  payment  which 
Tansmitted  to  you  in  due  course  through  my  brother,  Maxim 

in  Paris,  whom  I  have  instructed  in  that  regard."  The  al- 
:ter  from  him  to  his  brother  of  April  23d  is  inexplicable  upon 
lonable  theory.  I  do  not  believe  it  was  ever  sent,  but  that  it 
lufactured  after  the  charges  and  for  the  purpose  of  making  a 

The  respondent  had  the  genuine  letters  of  Couchot-Desforges. 

been  educated  in  Paris,  was  familiar  with  the  French 
s,  and  therefore  had  the  knowledge  and  the  instruments  nec- 
3r  the  creation  of  the  forged  paper.  Couchot-Desforges  was 
the  seas.  He  could  not  be  produced  as  a  witness,  and  it  was 
that  in  such  proceedings  his  testimony  could  not  be  taken  by 
ion.    This  is  evidenced  by  the  strenuous  opposition  to  the  mo- 

a  commission  and  by  the  arguments  and  motions  upon  the 
before  the  referee.  This  is  not  a  criminal  case.  The  Court 
als  in  the  Matter  of  Randel,  158  N.  Y.  216,  52  N.  E.  1106,  in 
nous  opinion,  said : 

Is  in  no  sense  a  criminal  proceeding  and  the  statutory  rule  of  no 
Ion  in  such  cases  does  not  apply." 

acts  proven  and  the  fair  inferences  to  be  drawn  therefrom 
the  inevitable  conclusion  that  the  respondent  converted  his 
money,  has  interposed  in  his  defense  forged  documents  and 
5timony,  with  knowledge  thereof,  is  guilty  of  the  charges 
against  him,  is  unworthy  to  continue  in  the  practice  of  an 
le  profession,  and  must  therefore  be  disbarred.    All  concur. 
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le  Court,  Appellate  Division,  First  Department.     March  10,  1911.) 

[§  28*) — Right  to  Trial  by  Jury— Waiver. 

liver  of  a  Jury  on  a  first  trial  does  not  waive  right  to  one  on  a 

trial. 

a.  Note. — For  other  cases,  see  Jury,  Cent  Dig.  S  195;   Dec.  Dig.  { 

I  26*) — Municipal  Courts— Dekand  fob  Juby— Fees. 
ider  Municipal  Court  Act  (Laws  1902,  c.  580)  §i  231,  234,  requiring 
►arty  demanding  a  Jury  to  pay  $4.50,  and  providing  that  a  defendant 
inding  a  trial  by  a  Jury  of  12  must  deposit  $9,  a  party  demanding  a 
must  pay  the  fee  appropriate  for  the  Jury  demanded;  and  where  a 
of  6  is  demanded  by  plaintiff,  who  pays  $4.50,  defendant,  demand- 
i  Jury  of  12,  must  pay  the  additional  fee^  or  the  court  may  try  the 
before  a  Jury  of  6. 
L  Note.— For  other  cases,  see  Jury,  Dec.  Dig.  {  26.*] 

J  from  Appellate  Term.    • 

1  by  the  Asbestolith  Manufacturing  Company  against  Henry 

and.    From  a  determination  of  the  Appellate  Term  (67  Misc. 

cases  see  same  topic  &  8  nxtmbbb  in  Deo.  A  Am.  Digs.  1907  to  date«  ft  Rep'r  Indexes 
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Rep.  429,  123  N.  Y.  Supp.  180),  affirming  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Argued  before  CLARKE,  McLAUGHLIN,  LAUGHUN,  SCOTT, 
and  BOWLING,  JJ.  ' 

F.  DeLysle  Smith,  for  appellant. 

Alfred  E.  Ommen,  for  respondent. 

LAUGHLIN,  J.  The  action  was  brought  to  recover  the  contract 
price  for  laying  asbestolith  floors  in  the  residence  of  the  defendant 
at  Montclair,  N.  J.  On  a  former  trial  before  one  of  the  judges  of  the 
Municipal  Court  without  a  jury  the  plaintiff  recovered ;  but  the  Ap- 
pellate Term  reversed  the  judgment  on  the  ground  that  the  deter- 
mination with  respect  to  the  controverted  questions  of  fact  arising  on 
the  main  issue  concerning  performance  of  the  contract  by  the  plain- 
tiff and  the  counterclaim  for  damages  interposed  by  the  defendant 
was  against  the  weight  of  the  evidence.  Asbestolith  Mfg.  Co.  v.  How- 
land  (Sup.)  120  N.  Y.  Supp.  93.  On  the  second  appeal  to  the  Ap- 
pellate Term,  the  learned  counsel  for  the  appellant  again  contended 
that  the  determination  on  the  facts  was  against  the  weight  of  the  evi- 
dence. These  questions  were  again  considered  by  the  Appellate  Tenn, 
and  the  justices  unanimously  determined  that  the  verdict,  so  far  as 
the  questions  of  fact  were  concerned,  was  fairly  sustained  by  the  evi- 
dence. This  court  has  also  been  asked  to  review  the  questions  of  fact. 
We  have  examined  the  evidence  in  the  light  of  the  points  made  by  the 
appellant  and  are  convinced  that  the  verdict  should  not  be  disturbed 
on  the  questions  of  fact. 

A  question  of  law  is  presented,  however,  which  requires  special 
consideration,  and  it  is  upon  this  question  that  the  learned  justices  of 
the  Appellate  Term  allowed  the  appeal  to  this  court.  The  order  of 
the  Appellate  Term  on  the  former  appeal  in  granting  a  new  trial  set 
the  cause  down  for  trial  in  the  Municipal  Court  on  the  10th  day  of 
January,  1910.  On  that  day  a  motion  duly  made  by  the  attorney  for 
the  plaintiff  for  a  trial  of  the  issues  by  a  jury  of  six  was  returnable 
and»was  argued  and  decided.  It  was  assumed,  notwithstanding  the  fact 
that  a  jury  trial  was  not  demanded  originally,  that  the  right  to  make 
the  demand  followed  the  granting  of  a  new  trial.  That  proposition 
is  not  questioned  and  appears  to  be  sustained  by  authority.  Manheim 
v.  Seitz,  36  App.  Div.  352,  55  N.  Y.  Supp.  321.  See,  also,  New  York 
Small  Stock  Co.  v.  Third  Ave.  R.  R.  Co.,  16  Misc.  Rep.  64,  37  N. 
Y.  Supp.  637.  The  attorney  for  the  defendant  stated  that  the  defend- 
ant did  not  ask  or  demand  or  desire  a  jury  trial,  but  insisted  that,  if 
the  trial  was  to  be  by  jury,  that  it  should  be  by  a  jury  of  twelve.  The 
court  evidently  considered  that,  the  demand  for  a  jury  trial  being  by 
the  plaintiff  only,  a  jury  of  six  was  all  that  was  required,  and  a  for- 
mal order  for  a  jury  of  six  was  accordingly  made  and  filed.  The 
attorney  for  the  plaintiff  deposited  with  the  clerk  the  sum  of  $4.50, 
being  the  fee  required  for  summoning  a  jury  of  six.  The  case  was 
adjourned  until  the  26th  day  of  January,  and  on  that  day  a  jury  of 
six  was  impaneled ;  but  before  the  jurors  were  sworn  the  attorney  for 
the  defendant  drew  the  attention  of  the  court  to  what  occurred  on  the 
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ly  of  the  motion  made  by  the  plaintiff  for  a  jury  and  said 
id  not  ask  for  a  jury,  or  pay  or  deposit  any  money  for  sum- 
jury,  but  merely  insisted  that  if  the  trial  was  to  be  by  jury 
be  by  a  jury  of  twelve.  The  attorney  for  the  plaintiff  then 
I  that  he  had  no  objection  to  a  trial  by  a  jury  of  twelve  if 
idant  desired  to  pay  the  extra  cost  of  summoning  the  addi- 
•ors,  and  the  court  afforded  defendant  an  opportunity  of  so 
lich  was  declined.  The  six  jurors  were  then  sworn  and  the 
:eeded.  At  the  Appellate  Term  two  opinions  were  written 
question,  the  majority  opinion  sustaining  the  action  of  the 
%  while  the  dissenting  justice  took  the  view  that  there  was 
I  because  twelve  jurors  were  not  summoned, 
istitutional  question  is  presented  for  decision  by  the  appeal. 
For  the  defendant  concedes  that  his  client  was  not  entitled  to 
lal  unless  he  demanded  it  and  paid  or  deposited  the  amount 
the  statute  as  the  costs  of  summoning  the  jurors  and  the  fees 
rors,  and  that  his  complaint  would  be  groundless  if  the  plain- 
not  demanded  a  jury  trial.  The  appeal,  therefore,  presents 
question  with  respect  to  the  construction  of  statutory  provi- 
bodied  in  the  Municipal  Court  act.  The  question  is:  What 
legislative  intent  with  respect  to  whether  or  not  the  plaintiff, 
iding  a  jury  trial,  should  be  subjected  to  the  payment  of  $9 
[loning  a  jury  of  twelve  at  the  election  of  the  defendant  in- 
$4.50  for  a  jury  of  six,  which  was  the  only  jury  he  was 
:  right  to  demand?  The  present  Municipal  Court  act  (chapter 
vs  1902)  was  prepared  by  a  commission  of  justices  of  the 
i\  Court  pursuant  to  the  provisions  of  chapter  213  of  the 
1901,  and  presented  to  the  Legislature  at  its  session  in  1902. 
mission  was  authorized  to  revise  and  codify  the  laws  relat- 
e  Municipal  Court  of  the  city  of  New  York.  The  report  of 
nission  in  transmitting  the  prepared  act  to  the  Legislature 
l^bein's  Mun.  Ct.  Practice,  5th  Ed.)  does  not  show  that  there 
intention  to  make  a  material  departure  from  the  theretofore 
statutory  provisions  in  enacting  sections  231  and  234,  which 
:he  provisions  to  be  construed,  and  it  sheds  no  light  on  the 
presented  for  decision  nor  do  their  notes  to  the  respective 
Section  231  of  the  act  provides  as  follows : 

7  time  when  an  issue  of  fact  is  joined,  either  party  may  demand  a 
jury,  and  unless  so  demanded  at  the  joining  of  issue,  a  jury  trial 
-  The  party  demanding  a  trial  by  jury  shall  forthwith  pay  to  the 
(  sum  of  four  dollars  and  fifty  cents.  In  default  of  which  payment 
shaii  proceed  as  if  no  demand  for  trial  by  jury  had  been  made." 

iction  further  prescribes  the  manner  of  drawing  and  summon- 

ury  and  then  provides  for  the  selection  of  a  jury  of  six  from 

summoned.     Section  234,  so  far  as  material,  provides  as 
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action  where  the  damages,  or  the  value  of  the  chattels  as  claimed 
mplaint,  exceed  one  hundred  dollars,  if  at  the  time  of  joining  an  is- 
ct  the  defendant  demand  a  trial  by  a  jury  of  twelve  men,  the  court 
sr  a  jury  of  twelve  to  be  summoned  to  try  the  issues.  ♦  •  •  The 
to  be  deposited  in  such  cases  shall  be  nine  dollars." 
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The  origin  of  these  sections  is  traced,  in  part,  in  Langbein's  Munic- 
ipal Court  Practice  (pages  314,  318).  Section  234  is  a  re-enactment 
without  material  change,  so  far  as  the  question  presented  for  decision 
is  concerned,  of  the  last  sentence  of  section  1369  of  the  Greater  New 
York  Charter  of  1897  as  amended  by  chapter  466  of  the  Laws  of  1901. 
So  far  as  material  to  the  question  now  being  considered,  it  only  differs 
from  the  former  statute  in  that  it  prescribes  the  manner  of  drawing 
the  jury  and  the  jury  fee  to  be  deposited ;  whereas,  the  former  stat- 
ute referred  to  section  1373  of  the  consolidation  act,  being  chapter 
410  of  the  Laws  of  1882,  which  covered  those  subjects.  Under  the 
consolidation  act,  and  prior  thereto,  the  court  of  which  the  Municipal 
Court  is  the  successor  was  known  as  the  '^District  Court,"  and  by 
section  1373  of  that  act  it  was  provided  that  a  jury  of  twelve  should 
be  summoned  to  try  the  issues  in  any  action  where  both  parties  as- 
sented thereto,  "or  where  any  party  shall  have  claimed  and  the  other 
shall  have  assented  thereto."  With  respect  to  the  jury  fee  it  was  pro- 
vided as  follows: 

"The  Jury  fee  to  be  deposited  in  such  cases  shall  be  six  dollars,  besides  the 
officer's  fees  for  summoning  the  Jury." 

That  section  was  a  re-enactment  without  material  change  of  sec- 
tion 1  of  chapter  410  of  the  Laws  of  1869,  relating  to  juries  in  Dis- 
trict Courts  in  the  city  of  New  York.  It  was  provided  by  section  34 
of  chapter  344  of  the  Laws  of  1857,  which  reduced  the  several  acts 
relating  to  District  Courts  in  the  city  of  New  York  into  one  act,  in 
substance,  that  if  either  party  desired  a  trial  by  jury  he  must  demand 
it  at  the  time  of  the  joinder  of  the  issues  of  fact,  and  if  so  demanded 
a  jury  of  six  should  be  procured  as  therein  provided.  It  was,  how- 
ever, provided  in  section  39  of  that  act  that  a  party  was  not  entitled 
to  a  trial  by  jury  of  the  issues,  unless  at  the  time  of  demandmg  a 
trial  by  jury  he  deposit  with  the  clerk  the  jury  fees  and  the  fees  of 
the  officer  for  summoning  the  jury.  The  act  then  contained  no  pro- 
vision with  respect  to  a  trial  by  a  jury  of  twelve. 

I  have  stated  the  substance  of  the  material  statutory  provisions  bear- 
ing on  the  question  to  be  decided.  It  is  evident,  I  think,  that  in  so 
far  as  the  Legislature  has  specifically  provided  for  a  jury  of  twelve 
at  the  instance  of  the  defendant,  who  has  no  voice  in  the  selection  of 
the  forum,  such  legislation  was  enacted  to  prevent  the  court  being 
ousted  of  jurisdiction  by  a  demand  on  the  part  of  the  defendant  ot 
his  constitutional  right,  when  it  existed  for  trial  by  a  jury  of  twelve 
when  there  was  no  statutory  provision  regulating  the  same  and  per- 
haps to  remove  any  doubt  there  might  be  in  regard  to  the  causes  in 
which  that  right  existed.  See  Baxter  v.  Putney,  37  How.  Prac.  140, 
and  cases  cited.  I  am  of  opinion  that  the  Legislature  only  in 
tended  that  there  should  be  a  jury  of  twelve  when  the  defendant  ex- 
ercised the  right  conferred  upon  him  by  the  statute  to  demand  a  trial 
by  jury  and  to  specify  a  jury  of  twelve,  and  that  it  has  no  connection 
with  a  jury  trial  demanded  by  the  plaintiff.  It  is  first  prescribed  in 
section  231  that  either  party  may  demand  a  jury  trial,  and  it  is  pro- 
vided that  the  party  so  demanding  the  jury  trial  must  deposit  the  jury 
fees  and  expenses  of  summoning  the  jury,  the  amount  of  which  is 
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1  as  $4.50.  The  effect  of  section  234  is  merely  to  give  the  de- 
the  option,  in  the  cases  therein  prescribed,  of  demanding  that 
^  shall  consist  of  twelve  members,  at  the  time  he  exercises  his 
ider  section  231  of  demanding  a  jury  trial.  It  is  quite  clear 
he  demanded  a  jury  trial  pursuant  to  the  provisions  of  section 
would  be  necessary  for  him  to  deposit  the  fees  for  summon- 
jury ;  and  section  234  in  that  regard  was  intended  to  provide 
the  event  that  he  demands  a  jury  of  twelve,  instead  of  the 
J  jury  of  six,  he  should  deposit  twice  the  amount  which  he 
lave  been  required  to  deposit  under  section  231  for  a  jury  of 
:onceive  it  to  be  the  proper  practice  under  these  statutory  pro- 
for  the  plaintiff  to  deposit  with  the  clerk  the  sum  of  $4.50  in 
demands  a  jury,  and  if  the  defendant  also  demands  a  jury  and 
,  in  a  cause  falling  within  the  provisions  of  section  234,  a  jury 
/e,  It  becomes  his  duty  likewise  to  deposit  the  same  amount ; 
ere  the  defendant  does  not  exercise  his  right  to  demand  a  jury 
:  has  no  election  with  respect  to  the  number  that  will  consti- 
:  jury  demanded  by  the  plaintiff  which  the  statute  prescribes 
six. 

lows  that  the  determination  of  the  Appellate  Term  shall  be 
,  with  costs.    All  concur. 


I     . 


EOPLE  ex  rel.  NEW  YORK,  O.  &  W.  RY.  CO.  v.  SHAW  et  al., 
Town  Assessors. 

ae  Court,  Appellate  Division,  Third  Department     March  8,  1911.) 

now  (§  391*) — Railroads— Valuation— Basis. 

)r  the  purpose  of  taxation,  the  part  of  a  paying  railroad  situated  in 

^en  district  is  properly  valued  at  reproduction  cost. 

!d.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §§  660-666 ;   Dec. 

§  391.*] 
noN  (§  391*) — Railroads— Valuation— Elements. 

determining  the  taxable  value  of  railroad  property  on  the  reproduc- 

cost  basis,  items  of  interest  on  expenditures  before  operation  can- 
be  considered,  where  the  time  in  which  it  would  take  to  place  the 
oad  in  operation  Is  speculative, 
d.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §§  660-666 ;  Dec. 

i  391.*] 

noN  (§  391*) — Railroads— Valuation— Elements. 

le  cost  of  abstracts  and  condemnation  proceedings  is  properly  disal- 

fd  in  determining  the 'taxable  value  of  railroad  property  on  the  re- 

uctlon  cost  basis,  where  it  does  not  appear  from  how  many  owners 

different  parcels  of  land  were  taken,  and  there  is  no  real  basis  upon 

rh  the  item  may  be  computed. 

d.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §§  G&)-4jiQQ\  Dec. 

§  391.*] 

noN  (1  391*)— Railroads— Valuation— Elements. 
1  determining  the  reproduction  cost  of  a  piece  of  railroad  five  miles 
,  constituting  a  mere  fraction  of  a  line,  an  item  for  salary  of  presi- 
;  and  auditor  is  properly  disallowed. 

W.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §§  660-666 :  Dec. 
{  391.*] 

-  cMOB  see  same  topic  A  8  numbsb  in  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indexes 
SN.Y.S.— 12 
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5.  Taxation  ({  391*) — Railroads— Valuation— Elements. 

In  determining  the  taxable  value  of  railroad  property  on  the  reprodue- 
tion  cost  basis,  it  Is  improper  to  allow  more  than  the  actual  value  of  the 
land  taken  for  a  right  of  way,  where  it  appears  that  benefits  to  adjoin- 
ing owners  would  prevent  additional  damage  to  them. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  §i  660-666:  Dec. 
Dig.  §  391.*] 

6.  Taxation  (§  40*) — Railroads— Equality  with  Other  Property. 

Railroad  property  should  be  taxed  on  equality  with  other  property. 
[Ed.  Note. — ^For  other  cases,  see  Taxation,  Gent  Dig.  Sf  6&-89;    Dec. 
Dig.  §  40.*] 

Appeal  from  Special  Term,  Delaware  County. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  rela- 
tion of  the  New  York,  Ontario  &  Western  Railway  Company,  against 
Augustus  B.  Shaw  and  others,  Assessors  of  the  Town  of  Hamden, 
Delaware  County,  From  a  final  order,  both  parties  appeal.  Modified 
and  confirmed. 

This  is  an  appeal  by  both  parties  from  a  final  order  in  a  certiorari  pro- 
ceeding taken  by  the  relator  to  review  its  assessment  on  4.825  miles  of  its 
Delhi  branch  In  the  toWn  of  Hamden,  which  order  was  entered  in  Delaware 
county  clerk's  office  October  18,  1910.  The  original  assessment  was  $60,44& 
which  the  assessors  determined  was  its  fair  valuation,  equalized  with  other 
property.  It  does  not  otherwise  appear  upon  what  basis  they  arrived  at  this 
amount.  The  referee  and  the  Special  Term  properly  determined  that  other 
property  in  the  town  was  assessed  only  54.74  per  cent,  of  actual  value.  The 
referee  determined  that  the  reproduction  cost  was  the  proper  basis  of  valua- 
tion, which  he  fixed  at  $dS,500,  with  an  equalized  value  of  $53,918.90.  The 
Special  Term,  in  the  order  appealed  from,  adopted  the  reproduction  cost  as 
the  proper  basis,  which  it  fixed  at  $95,000,  with  an  equalized  value  of  $52,003. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  and 
HOUGHTON,  JJ. 

S.  H.  Fancher  (C.  L.  Andrus,  of  counsel),  for  relator. 
A.  G.  Patterson,  for  respondents. 

JOHN  M.  KELLOGG,  J.  The  proper  rule  for  determining  the 
value  of  a  part  of  a  continuous  railroad  which  is  situated  in  a  given 
tax  district  is.  indicated  in  People  ex  rel.  D.  L.  &  W.  R.  R.  Co.  v. 
Clapp,  152  N.  Y.  490,  494,  46  N.  E.  842,  843,  39  L.  R.  A.  237.  The 
question  then  before  the  court  was  the  assessment  of  7^4  miles  of  the 
main  line,  double  track,  of  the  Lackawanna  Railroad  in  the  town  of 
York,  between  Binghampton  and  Buffalo.  The  court  laid  down  the 
rule : 

"The  cost  of  reproducing  these  seven  miles  of  railroad  seems  to  us  to  be 
the  Just  and  reasonable  rule  of  valuation.  There  is  no  reason  that  we  can 
perceive  for  assessing  this  property  at  a  greater  sum  than  the  cost  of  replace- 
ment. It  may  not  In  every  case  be  worth  what  it  would  cost  to  reproduce  it. 
That  would  depend  upon  the  income  or  earning  capacity  of  the  road  after 
it  is  built  But  this  Is  the  case  of  a  paying  railroad,  and,  when  valued  at 
what  it  would  cost  to  procure  the  land,  construct  the  roadbed,  put  down  the 
ties  and  rails,  and  erect  the  buildings  and  other  structures,  all  new,  it  is  dif- 
ficult to  see  any  ground  for  assessing  it  at  a  larger  sum." 

The  reproduction  cost  is  therefore  the  maximum  valuation  for  the 
best  and  most  profitable  railroad,  and  may  properly  be  considered  the 

*For  other  cases  gee  same  toDic  &  fi  numbeb  in  Dec.  &  Am.  Digs,  1907  to  date,  ft  Rep'r  Indexes 
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basis  for  valuation  of  a  part  of  a  paying  road.  It  is  manifest 
L  larger  amount  of  money  is  spent  in  building  a  line  of  railroad 
)roduGes  no  revenue,  or  no  substantial  revenue,  that  a  great 
the  money  is  practically  lost,  and  that  the  reproduction  cost  is 
measure  of  its  value. 

nanifest'from  the  record  that  the  relator's  road  is  not  a  paying 
ithin  the  meaning  of  the  Lackawanna  Case.  We  may  fairly 
lat  it  is  not  producing  an  adequate  income  on  the  investment, 
lomplaint  is  not  made  specifically  to  the  application  of  the  rule 
eduction  cost  in  this  case,  it  is  urged  that  some  items  have  been 
1  in  such  cost  which  under  the  circumstances  should  not  prop- 
considered.  We  refer  particularly  to  the  reproduction  cost 
show  that  in  this  case  the  relator's  property  is  measured  by  a 
ule,  which  should  not  be  applied  too  vigorously, 
lave  considered  the  several  points  raised  by  each  party,  and 
e  that  the  decision  of  the  court  does  nof  err  to  the  prejudice 
town  authorities,  and  is  more  than  liberal  to  them,  and  that 
ve  no  substantial  cause  of  complaint.  The  specific  items  urged 
1  will  not,  therefore,  be  fully  referred  to  in  this  memorandum, 
we  may  say,  in  passing,  that  the  item  of  interest  was  properly 
I  by  the  court  as  speculative  in  amount  and  unsupported  by 
lence.  Of  course,  each  dollar,  as  it  was  expended  in  the  rail- 
jased  to  produce  income  until  the  road  could  be  placed  in  opera- 
)ne  witness  thinks  it  would  take  18  months  to  put  the  road  "in 
m.  That  must  be  mere  guesswork.  It  is  evident  that  about 
es  of  railroad  may  be  built  in  much  less  time,  and  that  the  time 
id  would  depend  entirely  upon  the  manner  in  which  the  work 
ed.  There  is  no  substantial  basis  upon  which  the  item  of  in- 
lay  be  computed. 

:ourt  disallowed  the  $1,000  item  for  procuring  abstracts  and  for 
nation  proceedings,  etc.,  upon  the  ground  that  it  was  specula- 
d  there  is  no  proof  that  condemnation  proceedings  would  be 
ry.  It  does  not  appear  from  how  many  owners  the  different 
of  land  were  taken,  and  there  is  no  real  basis  upon  which  this 
ly  be  computed. 

salary  of  president  and  auditor  was  properly  disallowed.  This 
.  separate,  independent  road,  built  by  a  separate  company,  and 
not  appear  that  any  such  expenditures  would  be  necessary, 
alleged  appreciation  of  embankment  was  properly  disallowed: 
the  witnesses  for  the  assessors  claimed  that  there  was  a  grad- 
inkage  and  filling  in  from  time  to  time,  and  such  shrinkage 
pproach  10  per  cent.  The  relator's  witnesses  quite  well  estab- 
t  this  item  was  already  allowed  for  in  the  other  items  of  shrink- 
i  in  the  items  allowed  for  extra  excavation.  The  decision  of 
rt  upon  the  merits  is  satisfactory  until  we  approach  the  item  of 
for  land,  which  is  conceded  to  be  three  times  the  actual  value 
and  itself.  Experience  indicates  that  probably  land  through  an 
ural  country  served  by  no  railroad  would  be  given  gratuitously 
1  reasonable  terms  for  a  right  of  way  for  a  branch  line  like 
t  is  not  fairly  within  probabilities  that  the  farmers  whose  lands 
)e  taken  and  who  are  to  be  given  the  privileges  of  a  railroad 
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would  expect  additional  damages  over  and  above  the  actual  value  ol 
the  land  taken.  The  evidence  upon  the  subject  is  purely  speculative. 
I  think  the  $10,000  over  and  above  actual  land  value  is  not  part  of  the 
reproduction  cost,  and  its  allowance  is  not  sustained  by  the  evidence 
or  the  facts  in  the  case.    It  should  therefore  be  disallowed. 

The  services  and  expenses  of  a  right  of  way  agent  and  paying  agent, 
and  traveling  and  other  expenses,  $1,500,  does  not  seem  to  be  sustained 
by  the  evidence,  and  is  probably  sufficiently  embraced  in  other  items, 
ajid  I  think  the  full  reproduction  cost  of  the  property  still  remains,  if 
this  item  is  deducted. 

A  railroad  is  owned  by  the  stockholders  of  the  corporation,  and  is 
private  property.  It  is  built  for  the  profit  of  the  owners  and  the  rea- 
sonable accommodation  of  the  public.  The  public,  so  far  as  the  righl 
to  receive  a  reasonable  service  at  reasonable  rates,  is  interested  in  the 
road,  and  may  dictate  to  a  considerable  extent  the  manner  and  rates 
of  service.  The  fact  that  the  railroad  has  this  quasi  public  qualitj 
does  not  permit  that  it  may  be  used  to  relieve  the  other  taxpayers  oi 
the  town  of  their  just  share  of  taxation.  For  purposes  of  taxation  the 
railroad  is  like  any  other  property  belonging  to  individuals,  and  its 
valuation  should  be  determined  upon  a  fair  basis  in  the  same  manner 
and  while  a  railroad  company  should  not  escape  any  burden  justl) 
resting  upon  it  as  a  property  owner,  it  is  not  in  the  town  for  the  pur- 
pose of  having  the  burden  of  taxation  which  should  properly  fall 
upon  the  other  taxpayers  shifted  upon  it  by  local  authorities.  The  as- 
sessors and  the  courts  are  not,  therefore,  called  upon  to  indulge  ir 
imaginary  or  unwarrantable  or  unjustifiable  figures  to  impose  undue 
taxation  upon  a  railroad  company.  An  honest  effort  must  be  made  tc 
place  the  burden  of  taxation  so  that  it  will  rest  equally  upon  all  prop- 
erty according  to  fair  valuations.  While  other  property  was  assessed 
at  54  per  cent,  of  actual  value,  the  relator  was  assessed  considerably 
more  than  its  reproduction  cost,  which  in  this  case  is  more  than  the 
fair  value  of  the  property. 

The  question  of  costs  is  made  embarrassing  by  the  indefinite  man- 
ner in  which  the  defendant  placed  its  claim  for  reduction  before  the 
assessors  on  grievance  day.  Its  tax  agent,  in  his  affidavit,  alleged  that 
$60,448  is  more  than  the  full  value  of  the  property  in  the  condition  ir 
wlych  it  was  found,  and  unequal,  because  none  of  the  other  propert) 
in  the  town  is  assessed  for  more  than  50  per  cent,  of  its  full  value.  He 
stated  before  the  board  that  in  his  judgment  $5,000  per  mile  would 
not  be  out  of  proportion  to  the  value  of  the  property,  and  that  the 
company  was  willing  to  compromise  on  that  basis.  Later  its  treasiirei 
was  before  the  board  and  gave  testimony  as  to  the  relator's  claim,  and 
in  answer  to  the  question  as  to  "what  reduction  was  asked,"  replied: 

"That  it  be  assessed  at  the  same  proportion  of  its  full  valuation,  $51,431), 
as  other  property  in  said  town." 

This,  with  the  petition,  put  the  relator  before  the  board  as  claiming 
that  the  actual  value  of  its  property  was  but  $51,439,  and  that  it  should 
be  assessed  not  more  than  50  per  cent,  of  that  amount  in  order  tc 
equdize  it  with  other  property.  In  other  words,  it  claimed  a  reduction 
of  at  least  $31,720.    This  opinion  indicates  $83,500  as  the  reproduction 
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1  $45,708  as  the  valuation  for  assessment,  making  a  net  i:e- 
by  these  proceedings  of  $14,700.  The  assessment,  therefore, 
id  by  an  amount  less  than  one-half  of  the  reduction  claimed 
le  assessing  officers,  and  costs  and  disbursements  against  the 
re  chargeable  under  section  294  of  the  tax  law  (Consol.  Laws, 

idgment  of  the  Special  Term  was  onerous  to  the  relator,  and 
2en  compelled  to  appeal,  and  has  prevailed  substantially  on 
estion  raised.    Costs  of  the  appeal  may  therefore  be  allowtd 

jdgment  is  therefore  modified,  by  fixing  the  assessment  vahie 
)8,  and,  as  so  modified,  is  confirmed,  with  costs  of  this  appeal 
lator.    All  concur. 


FATTA  V.  EDGERTON. 

Court.  AppeHate  Division,  Fourth  Department     March  8,  1911.) 

PAL  AND  Agent  (§  23*) — Rexation— Evidence— Sufticiency. 

an  action  by  a  mortgagor  to  cancel  a  bond  and  mortgage,  evidence 

to  show  that  the  attorney,  who  mlsapproprtated  the  proceeds  of  the 

?age,  and  the  mortgage  broker,  who  placed  the  loan  and  tamed  the 

eds  over  to  the  attorney,  were  agents  of  the  mortgagor. 

I.  Note. — For  other  cases,  see  Principal  and  Agent,  Dec.  Dig.  {  23.*] 

PAL  AND  Agent  (S  159*) — Liabilities— Ck)NVERSioN  by  Agent. 

e  principal,  and  not  a  third  person,  is  liable  for  any  loss  canse<yjy 

gent's  conversion  of  property  which  came  into  his  hands  by  virtue 

e  relation  of  agency. 

1.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  SS 

;13 ;   Dec.  Dig.  §  159.*] 

1  from  Special  Term,  Erie  County. 

I  by  Maria  A.  Fatta  against  George  B.  Edgerton  to  cancel  and 

mortgage.    From  a  judgment  for  plaintiff,  defendant  appeafe. 

1  and  remanded. 

d  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 

,  and  ROBSON,  JJ. 

as  A.  Sullivan,  for,  appellant 
:d  P.  White,  for  respondent 

NG,  J.  The  action  is  to  cancel  and  annul  a  bond  and  mort- 
en  by  the  plaintiff  to  the  defendant  to  secure  the  payment  of 
of  $2,800.  In  November,  1903,  Antonio  Battaglia  and  his 
:  plaintiff,  acquired  the  title  as  tenants  by  the  entirety  of  prem- 
Lte  on  Seventh  street  in  the  city  of  Buffalo,  and  which  were  held 
:o  two  mortgages,  on  one  of  which  known  as  the  "Utely  mort- 
here  was  unpaid  about  $1,900,  and  on  the  other,  designated 
^der  mortgage,"  about  the  sum  of  $1,000.  In  November,  1908^ 
tr  of  the  smaller  mortgage  demanded  its  payment  Domestic 
es  were  disturbing  the  happiness  of  the  Battaglia  family,  and 
a,  now  claimed  to  be  the  husband  of  the  plaintiff,  applied  on 

cases  seo  same  topic  6  S  nqmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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her  behalf  to  Moses  Day  for  a  loan  of  $3,000  for  the  purpose  of  paying 
the  two  outstanding  mortgages,  then  amounting  to  about  $2,750.  Fatta 
was  a  contractor  and  builder,  and  had  previously  obtained  loans  of 
money  through  Mr.  Day,  who  was  a  real  estate  broker  and  lawyer, 
which  had  been  secured  by  mortgages  upon  real  estate  owned  by  Fatta. 
Day  examined  the  property  and  advised  Fatta  that  he  could  obtain  the 
sum  of  $2,800,  to  be  secured  by  first  mortgage  upon  the  premises  re- 
ferred to,  and  he  was  requested  to  procure  that  sum.  The  plaintiff 
agreed  to  pay  him  2i/^  per  cent,  commissions  for  procuring  the  money, 
and  to  pay  the  mortgage  recording  tax,  the  tax  liens,  and  the  incidental 
expenses  in  clearing  up  the  record  from  liens,  in  order  that  the  mort- 
gage should  be  the  first  lien  on  the  premises. 

Day  obtained  the  money  of  the  defendant,  for  whom  he  had  previ- 
ously made  loans  on  mortgage  security.  The  defendant  was  apprised 
of  the  two  existing  mortgages,  and  gave  Day  his  check  for  $2,800, 
payable  to  his  order,  expecting  that  these  prior  liens  would  be  paid  and 
his  mortgage  would  be  the  first  lien  upon  the  premises,  and  that  was 
also  the  expectation  of  the  plaintiff.  Day  placed  the  money  in  the  bank 
to  his  credit,  and  advised  Fatta  that  he  had  it  and  was  ready  to  close 
up  the  transaction.  The  bond  and  mortgage  to  the  defendant  for  the 
sum  of  $2,800  were  executed  on  E>ecember  12,  1908,  by  the  plaintiff, 
and  delivered  to  Day,  who  shortly  thereafter  delivered  the  same  to  the 
defendant,  who  believed  the  mortgage  was  the  first  lien  upon  the  prop- 
erty. It  seems  that  the  $2,800  were  inadequate  to  pay  the  outstanding 
liens  and  to  carry  out  the  agreement  which  the  plaintifiF  had  made  with 
Day. 

It  will  be  necessary,  in  order  to  comprehend  the  condition  of  affairs,- 
to  present  another  series  of  facts.  Battaglia,  the  husband  of  the  plain- 
tiff, had  been  arrested  for  a  felony  and  released  on  bail,  which  was 
furnished  by  one  Bellanca.  In  order  to  indemnify  Bellanca  against  loss 
on  the  bond,  the  Battaglias  conveyed  the  premises  to  him  by  deed, 
absolute  on  its  face,  although  only  intended  as  security.  The  grand 
jury  did  not  indict  Battaglia,  and  he  was  discharged,  and  the  bail  bond 
was  canceled.  In  the  meantime  Battaglia  commenced  an  action  for 
absolute  divorce  against  the  plaintiff,  and  the  judgment  in  his  favor 
was  entered  January  21,  1909.  Bellanca  did  not  reconvey  the  premises, 
apparently  because  of  the  pending  divorce  action,  and  the  plaintiff  com- 
menced an  action  against  him  and  Battaglia  to  establish  her  title  in  the 
premises.  The  action  was  subsequently  compromised  upon  the  agree- 
ment that  thev  would  convey  all  their  title  and  interest  in  the  premises 
to  the  plaintiff  upon  the  receipt  of  $800.  Philip  Fennelly,  an  attorney 
then  practicing  law  in  Buffalo,  represented  the  plaintiff  in  the  action 
by  her,  and  made  the  adjustment  in  her  behalf,  and  the  $800  were  paid 
to  him  by  the  plaintiff  in  order  to  carry  out  the  agreement.  A  deed 
was  executed  by  Bellanca  and  wife  and  Battaglia  in  supposed  con- 
formity to  this  arrangement,  and  delivered  to  Fennelly,  who  was  named 
the  sole  grantee  in  it,  and  which  was  executed  and  delivered  on  the 
understanding  on  the  part  of  the  grantors  that  he  would  reconvey  to 
the  plaintiff,  which  he  did,  and  the  two  deeds  were  recorded  simultane- 
ously. After  a  time  Fennelly  paid  $400  to  the  attorney  for  Battaglia 
in  payment  for  his  interest  in  the  premises ;   and,  without  the  knowl- 
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5  of  the  plaintiff,  gave  Bellanca  a  mortgage  for  a  like  sum,  which 
accepted  as  security  for  the  balance  of  the  $800.  An  unrecorded 
I  to  said  Fennelly  of  said  premises  was  received  in  evidence,  dated 
ruary  25,  1909,  executed  by  the  plaintiff  and  acknowledged  Febru- 
27th,  and  the  judgment  in  this  action  properly  sets  aside  this  con- 
Lnce  on  the  ground  that  it  was  procured  fraudulently. 
he  chief  importance  of  these  facts,  not  directly  connected  with  the 
sactions  between  the  parties  to  this  action,  is  because  of  their 
ing  on  the  closeness  of  the  relation  of  attorney  and  client  sub- 
ng  between  Fennelly  and  the  plaintiff,  and  indicating  the  extent 
rhich  she  entrusted  him  with  the  management  of  her  affairs.  Mrs. 
:a,  or  her  husband  acting  for  her,  paid  to  Fennelly  sufficient  money, 
jding  the  avails  of  the  mortgage  to  the  defendant,  to  pay  all  the 
tanding  liens  prior  to  the  said  mortgage,  and  so  advised  Day.  Day 
!  the  tax  liens,  the  recording  tax,  his  own  commissions,  and  some 
r  expenses  incident  to  the  matter,  and  early  in  March  paid  over  to 
nelly  the  balance  of  the  $2,800,  amounting  to  $2,488.66,  which,  it 
expected,  would  be  used  in  pa3dng  and  canceling  the  outstanding 
>.  Fennelly  paid  the  Bellanca  mortgage  of  $400,  the  Snyder  mort- 
;,  amounting  to  $910,  and  received  an  assignment  in  blank  of  the 
T,  executed  by  the  mortgagee,  but  never  paid  any  part  of  the  Utely 
tgage.  The  parties  to  the  action  believed  this  mortgage  had  also 
1  paid. 

1  December,  1909,  the  plaintiff  gave  to  Fennelly  $163  to  pay  the 
rest  on  the  bond  and  mortgage  in  suit,  which  he  paid.  She  learned 
Utely  mortgage  had  not  been  paid  in  full,  and  her  husband,  in  her 
ilf ,  paid  to  Fennelly  $160  in  February,  1910,  which  was  represented 
ler  as  the  amount  necessary  to  pay  the  balance  unpaid  on  that  in- 
ibrance ;  but  the  same  was  not  applied  on  that  mortgage.  Fennelly 
eafter  left  the  state,  a  fugitive  from  justice,  and  his  affairs  were 
y  entangled.  The  Utely  mortgage  remains  unpaid,  and  the  court 
determined  that  both  Fennelly  and  Day,  in  the  crucial  transactions 
he  payment  over  and  receipt  of  the  money  which  was  paid  to  Day 
:he  defendant,  were  the  agents  of  the  defendant,  and  not  of  the 
itiff ;  that  the  payment  of, the  Snyder  mortgage  by  Fennelly  inures 
be  benefit  of  both  parties ;  and  that>  as  the  "proposed  loan  of  $2,- 
by  the  defendant  to  the  plaintiff  was  never  made."  only  the  mort- 
t  can  be  enforced  to  the  extent  of  the  sum  paid  to  secure  the 
:ellation  of  the  Snyder  mortgage,  and  the  plaintiff  is  entitled  to 
►ver  back  the  interest  which  she  paid  on  the  defendant's  mortgage, 
cannot  assent  to  the  conclusions  reached.  The  undisputed  facts, 
iems  to  me,  establish  that  Fennelly  was  the  agent  of  the  plaintiff, 
not  of  the  defendant.  He  was  her  trusted  attorney  in  whatever 
1  matters  she  had.  She  intrusted  him  with  her  money,  and  as 
1  as  it  became  apparent  that  the  sum  which  the  defendant  would 
I  to  her  was  inadequate  to  pay  the  outstanding  incumbrances,  she 
lied  to  Fennelly  and  paid  to  him  sufficient,  with  the  $2,800,  to  pay 
e  prior  liens,  in  order  that  the  mortgage  to  the  defendant  should  be 
first  lien  upon  the  premises.  While  the  court  has  found  specifically 
Fennelly  was  not  the  agent  of  the  plaintiff,  and  the  judgment  so 
tes,  he  has  also  found  at  the  request  of  the  defendant  as  follows : 
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'•Thirteenth.  That  the  saltj  Philip  V.  Fennelly  was  the  attorney  for  the 
plaintiff  in  all  matters  relating  to  clearing  up  the  title  and  mortgages  on  said 
premises.    Found.  W." 

And  again: 

"Twentieth.  That  thereafter,  and  on  or  about  June  7  or  8,  1909,  the  said 
Philip  V.  Fennelly,  as  the  agent  or  attorney  of  the  plaintiff,  paid  to  Ole  L. 
and  Ora  L.  Snyder  the  sum  of  $850  in  satisfaction  of  the  so-called  Snyder 
mortgage ;  that  he  took  an  assignment  of  such  mortgage  in  blank ;  that  said 
assignment  inured  to  the  benefit  of  the  plaintiff  in  this  action ;  and  that  the 
parties  to  this  action  are  entitled  to  have  the  said  bond  and  mortgage  dis- 
charged of  record  by  reason  thereof.    Found  W." 

Fennelly  did  not  have  in  his  custody  sufficient  moneys  of  the  plaintiff 
to  pay  the  Snyder  mortgage,  as  she  well  knew.  In  order  to  pay  that 
mortgage,  he  must  have  some  of  the  avails  of  the  loan  made  by  the 
defendant.  If  he  represented  "the  plaintiff  in  all  matters  relating  to 
clearing  up  the  title  and  mortgages  on  said  premises,",  he  must  have  pos- 
sessed the  authority  to  receive  the  money  to  make  his  agency  effective. 
He  could  not  be  expected  to  procure  the  cancellation  of  these  mort- 
gages unless  he  was  provided  with  money  sufficient  to  accomplish  that 
purpose.  The  plaintiff  did  not  furnish  it  to  him.  She  knew  that  these 
mortgages  must  be  paid  out  of  the  moneys  derived  from  the  defendant. 
There  was  nothing  to  the  authority  of  Fennelly  "relating  to  the  clear- 
ing up  of  the  *  *  *  mortgages,"  if  he  was  to  pay  over  to  Day  the 
money  he  held  for  the  plaintiff  and  Day  was  expected  to  pay  the  mort- 
gages. If  that  was  the  essence  of  the  arrangement,  the  plaintiff  or 
Fatta  would  not  have  paid  the  money  to  Fennelly,  or  would  have  ob- 
tained it  from  him  for  Day. 

The  defendant  knew  nothing  of  the  connection  of  Fennelly  with  the 
clearing  up  of  the  title  or  the  extinguishment  of  the  prior  mortgage 
liens.  He  paid  the  money  to  Day,  and  was  interested  in  only  one  mat- 
ter, and  that  was  obtaining  a  first  mortgage,  with  the  accompanying 
bond,  for  the  money  he  loaned.  We  may  assume  that  he  was  willing 
and  expected  that  Day  would  use  the  money  in  paying  the  prior  liens. 
He  did  this  for  the  accommodation  of  the  plaintiff,  instead  of  requir- 
ing that  the  discharges  should  be  produced  before  the  money  was  fur- 
nished at  all ;  but  there  is  nothing  in  his  conduct  suggesting  that  he  im- 
parted any  authority  to  Fennelly. 

Let  us  consider  Day's  connection  with  the  transactions.  The  plain- 
tiff solicited  Day  to  obtain  the  money  for  her.  His  compensation  in 
her  behalf  was  agreed  upon.  The  rate  of  interest,  the  discharging  of 
the  existing  liens,  so  that  the  new  mortgage  would  be  the  first  lien  on 
the  premises,  and  the  payment  of  the  expenses  and  recording  tax,  were 
all  arranged  between  Day  and  Fatta,  who  was  in  charge  for  the  plain- 
tiff. In  the  initial  transaction,  therefore.  Day  was  the  agent  of  the 
plaintiff.  The  defendant  gave  Day  the  check  for  $2,800,  aijd,  as  he 
was  to  have  first  mortgage  security  on  the  premises,  the  inference  may 
be  that  he  endowed  the  broker  with  the  authority  to  accomplish  that 
purpose  by  paying  the  prior  liens ;  but  the  presentation  of  their  dis- 
charge was  to  be  simultaneous  with  the  payment  over  of  the  money. 
With  matters  in  that  condition,  Fatta  interfered.  He  assumed  the 
money  in  the  custody  of  Day  belonged  to  the  plaintiff,  undertook  the 
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f  clearing  up  the  record,  and  directed  Day  how*  the  money 
;  disposed  of.    He  testified : 

I  came  there  the  second  time  I  claim  the  papers  were  executed,  I 

bond  and  mortgage  were  left  there.     When  they  were  signed,  I 

there  with  Mr.  Day.    I  claim  at  that  time  that  Day  told  me  tliat 

aced  money.    He  told  me  he  had  placed  it    /  asked  him  then  to 

this   title  for  we,  for  nie   and   Mrs,    Fatta — Mrs.   Battaglia    at 

I  directed  hdm  what  he  should  do  with  that  money.     I  told  him 

and  the  first  time,  when  I  asked  him  to  place  this  mortgage,  I 

to  him  very  plain.'* 

,  in  the  expenditure  of  this  money,  was  representing  only  the 
t,  why  the  interference  and  direction  of  Fatta?  The  plaintiff 
hat  she  must  clear  up  the  title,  and  she  at  once  accepted  the 
ility  and  "explained  to  him  very  plain"  the  manner  in  which 
to  act  for  her.  Even  if  he  did  pay  over  the  money  to  Fen- 
lout  her  authority  and  contrary  to  the  plans  she  had  mapped 
as  her  representative  in  the  disposition  of  the  money.  If  he 
ed  the  bounds  she  prescribed,  he  did  it  in  an  attempted  per- 
of  the  obligations  she  imposed  upon  him. 
:e  that  the  plaintiff  and  Fatta  testified  that  they  told  Day  the 
IS  to  be  paid  to  him  by  Fennelly.  Day,  on  the  contrary,  tes- 
t  he  paid  the  money  to  Fennelly,  because  he  was  directed  to 
the  plaintiff  and  her  husband.  There  is  no  importance  to  this 
Df  fact,  inasmuch  as  the  plaintiff  directed  the  manner  of  dis- 
the  money.  She  made  Day  her  agent,  and,  if  there  was  any 
n  of  duty  in  the  execution  of  the  authority  conferred,  she 
d  the  consequences,  not  the  defendant.  Henker  v.  Schwicker, 
.  298,  66  N.  E.  971. 

jpondent  relies  upon  Yeoman  v.  McClenahan,  190  N.  Y.  121, 
1086,  and  Johnstone  v.  Horowitz,  139  App.  Div.  800,  124;  N. 
689.  In  the  first  case  mentioned,  which  was  an  action  to 
a  mortgage,  the  plaintiff  paid  the  money  for  the  mortgage 
trusted  employe,  directing  him  to  procure  a  first  mortgage 
emises,  which  may  have  carried  with  it  the  obligation  to  dis- 
e  prior  liens  out  of  this  money.  The  agent  solicited  the  loan 
Fendant,  and,  before  the  transaction  culminated,  misappropri- 
money.  The  facts  demonstrated  that  the  broker  exclusively 
id  the  lender,  and  no  assertion  of  authority  over  him  was 
by  the  borrower.  In  the  other  case,  the  agent,  who  converted 
y,  advised  the  owner  that  he  would  procure  the  discharge  of 
inding  liens,  which  he  failed  to  do,  and  again  the  facts  show 
LUthority  was  from  the  lender  alone. 

the  Fattas  testified  that  they  directed  Day  to  get  the  money 
nelly,  which  the  latter  held  for  the  plaintiff  or  Fatta  himself, 
y  of  their  dealings  with  Fennelly  is  not  consistent  with  their 
here  was  no  suspicion  or  apprehension  of  untrustworthiness 
rt  of  Fennelly.  They  were  intrusting  him  with  money  for 
rear  after  this,  and  down  to  the  time  he  absconded.  The  only 
r  directing  Day  to  get  the  money  from  their  own  attorney 
lack  of  confidence  in  his  integrity,  and  they  were  trusting 
citly  at  this  time. 
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In  order  the  better  to  determine  the  relations  of  Day  and  Fennelly, 
or  either  of  them,  to  the  respective  parties,  it  is  essential  to  compass 
all  the  facts  leading  up  and  pertaining  to  the  payment  of  the  money  to 
Fennelly  by  Day.  The  legitimate  deductions  from  these  facts,  I  think, 
satisfactorily  establish  that  both  Day  and  Fennelly  represented  the 
plaintiff.  However,  if  either  was  her  agent  in  getting  this  money  into 
the  hands  of  Fennelly,  the  plaintiff  cannot  recover. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  granted  on  the  law  and  facts, 
with  costs  to  the  appellant  to  abide  event.    All  concur. 


In  re  BLAINE'S  WILL. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.     March  8,  1911.) 

1.  Wills  (§§  52,  163*) — Mental  Capacity— Undue  Influence— Burden  of 

Pboof. 

In  a  contest  over  the  probate  of  a  will,  the  burden  is  on  contestant  to 
show  mental  incapacity  and  undue  influence,  after  the  prima  facie  case 
made  by  the  witnesses  to  will  is  in. 

[Rd.  Note. — Fop  other  cases,  see  Wills,  Cent.  Dig.  §§  101-110;  Dec. 
Dig.  §§  52,  163.*] 

2.  Witnesses  (§  140*) — Competency- Testimony  of  Intebested  Pasties. 

In  proceedings  to  probate  a  will  giving  testator's  property  all  to  his 
wife,  the  wife  of  a  brother  of  the  testator,  who  would,  if  probate  be  de- 
nied, be  entitled  to  one-third  of  the  real  estate,  is  incompetent  to  testify 
as  to  personal  transactions  with  testator  tending  to  show  that  he  was 
meiUally  incompetent  to  make  a  will,  under  Code  Civ.  Proc.  §  829.  for- 
bidding any  one  interested  in  the  event  to  be  examined  as  a  witness  In 
his  own  behalf  or  interest  against  the  executor,  administrator,  or  sur- 
vivor of  a  deceased  person  concerning  a  personal  transaction  or  communi- 
cation between  the  witness  and  decedent 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent.  Dig.  f§  598-618; 
Dec  Dig.  §  140.*] 

Appeal  from  Surrogate's  Court,  Seneca  County. 

In  the  matter  of  the  probate  of  the  will  of  W.  Frank  Blaine.  There 
was  a  decree  of  the  Surrogate's  Court  that  the  written  instrument  pro- 
pounded for  probate  was  not  entitled  to  probate,  and  the  widow  of 
W.  Frank  Blaine  appeals.  Reversed,  and  trial  by  jury  directed  of  the 
issues  whether  W.  Frank  Blaine  possessed  testamentary  capacity  at 
the  time  of  the  execution  of  the  alleged  will,  and  whether  the  excution 
was  procured  by  fraud  or  undue  influence. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

David  M.  Dean,  for  appellant. 
J.  N.  Hammond,  for  respondent. 

SPRING,  J.  W.  Frank  Blaine  died  January  23,  1909,  leaving  him 
surviving  his  widow,  the  appellant,  and  one  sister  and  two  brothers, 
each  of  full  age,  his  only  heirs  at  law  and  next  of  kin.  He  was  mar- 
ried to  the  appellant  in  January,  1904,  and  executed  the  instrument 
propounded  on  the  5th  of  the  succeeding  May,  by  which  he  gave  all 

*For  other  caaea  see  aame  topic  ft  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  his  property  to  his  wife,  consisting  of  both  real  and  personal  estate 
of  the  value  of  about  $18,000,  and  she  was  also  named  as  sole  executrix 
of  said  will.  Upon  the  return  of  the  citation  for  the  probate  of  the  will, 
objections  to  its  probate  were  filed  by  Chester  G.  Blaine,  brother  of 
the  decedent.  Probate  was  refused,  on  the  ground  of  the  mental  in- 
capacity of  the  decedent  to  make  a  will,  and  that  was  the  only  ques- 
tion at  issue. 

It  appears  that  shortly  after  the  execution  of  the  will  proceedings 
were  commenced  to  determine  as  to  the  competency  of  Mr.  Blaine  to 
manage  his  property  and  affairs,  and  proof  was  taken  before  the  jury, 
and  its  inquisition  signed  May  19,  1904,  to  the  effect  that  he  was  in- 
capable to  govern  himself  or  his  property,  and  this  inquisition  was  sub- 
sequently confirmed,  and  the  wife  was  appointed  the  committee  of  his 
person  and  estate.  The  inquisition  determined  that  his  mental  infirm- 
ity dated  from  about  April  1,  1904. 

There  does  not  seem  to  be  much  controversy  over  the  proposition 
that  Mr.  Blaine  was  suffering  from  paresis  and  at  times  was  incapaci- 
tated from  attending  to  his  affairs.  Witnesses  testified  on  behalf  of 
the  contestant  to  acts  which  impressed  them  as  being  irrational ;  and 
others,  on  behalf  of  the  proponent,  indicating  at  the  time  they  oc- 
curred, and  some  of  which  were  near  the  time  of  the  execution  of  the 
will,  that  the  decedent  comprehended  the  business  he  was  transacting 
and  apparently  was  competent  to  make  a  will. 

Two  physicians  testified  on  behalf  of  the  contestant,  and  an  elabo- 
rate hypothetical  question,  embodying  all  the  facts  which  had  been 
proven  from  the  point  of  view  of  the  contestant,  was  propounded  to 
them,  and  each  testified  that  these  facts  denoted  that  Mr.  Blaine  was 
afflicted  with  paresis ;  that  it  is  a  progressive  disease,  and  at  the  time 
the  will  was  executed  he  was  incompetent  to  make  a  will.  A  hypothet- 
ical question  similar  in  its  facts  to  that  above  mentioned  was  pro- 
pounded to  four  medical  experts  on  behalf  of  the  proponent,  and  they 
agreed  that  the  facts  indicated  that  he  was  afflicted  with  paresis,  and 
that  it  was  a  progressive  and  incurable  disease.  They,  however,  tes- 
tified that  there  was  nothing  in  the  facts  mentioned  to  support  the  in- 
ference that  he  did  not  possess  sufficient  capacity  to  make  a  will  on 
the  5th  of  May,  1904,  and  in  their  opinion  he  did  possess  sufficient  ca- 
pacity for  that  purpose  at  that  time. 

The  will  was  drawn  by  Judge  Townsend,  the  county  judge  and  sur- 
rogate of  the  county  and  a  casual  acquaintance  of  Mr.  Blaine.  Judge 
Townsend  and  Dr.  Gould,  a  brother-in-law  of  the  testator,  signed  the 
will  as  subscribing  witnesses,  and  their  version  of  the  transaction  in- 
dicates that  the  testator  comprehended  the  act  which  he  was  perform- 
ing. 

I  have  gone  over  these  facts  in  a  very  summary  way,  not  for  the 
purpose  of  passing  upon  the  merits  of  the  controversy,  but  in  order 
to  show  there  was  a  genuine  contest  over  the  mental  condition  of  Mr. 
Blaine,  and  different  inferences  might  well  be  drawn  from  the  testi- 
mony contained  in  the  record. 

The  burden  is  upon  the  contestants.  The  amount  of  property  in- 
volved is  considerable.    The  decedent  left  no  direct  descendants.    The 
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will,  on  its  face,  appears  to  make  a  just  disposition  of  his  property. 
There  is  no  evidence  of  the  exercise  of  undue  influence,  and  the  wit- 
nesses testifying  to  the  execution  of  the  will  are  clear  in  their  narration 
of  the  transaction,  and  their  evidence,  taken  by  itself,  indicates  that  the 
testator  was  competent  to  execute  the  will,  and  the  facts  should  be 
passed  upon  by  a  jury.  Section  2588,  Code  of  Civil  Procedure;  Mat- 
ter of  Burtis,  107  App.  Div.  51,  94  N.  Y.  Supp.  961 ;  Matter  of  Jef- 
frey, 129  App.  Div.  791,  114  N.  Y.  Supp.  667;  Matter  of  Eckler,  126- 
App.  Div.  199,  110  N.  Y.  Supp.  650,  and  cases  cited ;  Matter  of  Rich- 
ardson, 137  App.  Div.  103,  122  N.  Y.  Supp.  83;  Matter  of  Finch,  116- 
App.  Div.  871, 101  N.  Y.  Supp.  135. 

The  rule  is  thus  stated  in  Matter  of  Richardson,  137  App.  Div.  at 
page  104, 122  N.  Y.  Supp.  at  page  84: 

"We  think  that  those  Issues  should  be  passed  upon  by  a  jury.  Such  a  de- 
termluatldn  of  the  appellate  court  does  not  necessarily  proceed  from  the  con- 
clusion that  the  Surrogate's  Court  was  positively  wrong  in  the  result  reached 
upon  the  facts,  but  is  the  approved  course  where  the  disposition  which  should 
be  made  of  the  questions  of  fact  presented  by  the  evidence  is  not  free  from 
doubt,  and  the  result  reached  in  the  Surrogate's  Court  is  not  entirely  satis- 
factory to  the  appellate  court." 

There  was  also  evidence  erroneously  admitted  which  requires  a  re- 
versal of  the  decree,  and  which  it  is  necessary  to  consider,  as  there  is 
to  be  a  new  trial. 

Millard  Blaine,  a  brother  of  the  decedent,  did  not  join  in  the  con- 
test. His  wife  was  a  material  witness,  however,  on  behalf  of  the  con- 
testant, and  testified  that  on  the  3d  of  May,  1904,  Mr.  Blaine  was  at 
her  house.  She  walked  on  the  street  with  him ;  that  he  was  unsteady 
in  his  gait,  inclined  "to  walk  off  the  walk,"  and  she  guided  him.  At 
this  time  he  told  her  that  he,  with  others,  had  purchased  the  Ovid 
Fair  Grounds  and  given  their  note  for  it,  and  his  share  of  the  obliga- 
tion was  $8,000,000,  and  that  the  note  ''would  ruin  him" ;  and  the  wit- 
ness testified  that  the  acts  she  described  impressed  her  "as  being  irra- 
tional." The  witness  also  described  a  visit  of  Mr.  Blaine  to  her  house 
about  two  weeks  after  he  was  married.  She  testified  to  the  manner  of 
his  speech,  his  inability  to  finish  sentences  which  he  started,  or  to  re- 
call words,  and  narrated  his  conduct  at  dinner,  which  was  susceptible 
to  the  inference  that  he  was  acting  irrationally.  The  witness'  sister 
was  present  at  the  latter  visit  and  corroborated  the  account  referred 
to.  AH  of  this  testimony  of  Mrs.  Blaine  was  objected  to  strenuously 
on  the  ground  that  the  witness  was  disqualified  from  testifying  to 
these  personal  transactions  with  the  testator  and  that  she  was  within 
the  prohibition  of  section  829  of  the  Code  of  Civil  Procedure,  and  ex- 
ceptions were  duly  taken. 

I  think  the  admitted  evidence  was  very  material.  The  last  visit  and 
transaction  occurred  only  two  days  before  the  execution  of  the  will. 
The  court  certainly  might  infer  from  this  evidence  that  at  that  time 
at  least  Mr.  Blaine  was  mentally  incompetent.  These  two  transactions 
are  incorporated  with  much  particularity  in  the  hypothetical  question 
propounded  to  the  medical  experts  on  behalf  of  the  contestant,  and 
the  importance  and  significance  attached  to  them  is  obvious. 
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my  opinion  the  witness  was  incompetent  to  testify  to  these  per- 
transactions.  With  the  will  rejected,  her  husband  would  become 
1,  subject  to  the  dower  interest  of  the  widow  of  the  decedent, 
the  fee  title  to  one-third  of  the  real  estate  of  which  the  decedent 
seised,  and  his  wife  would  have  an  inchoate  dower  interest  in  the 
:hus  acquired.  The  property  interest  would  be  a  subsisting,  tang- 
valuable  one,  making  her  a  "person  interested  in  the  event." 
•  V.  Canaday,  53  N.  Y.  298,  303,  13  Am.  Rep.  523  et  seq. ;  Clif- 
V.  Kampfe,  147  N.  Y.  383,  42  N.  E.  1 ;  Steele  v.  Ward,  30  Hun, 
Erwin  V.  Erwin  et  al,  54  Hun,  166,  7  N.  Y.  Supp.  365 ;  In  re 
tt,  21  N.  Y.  Wkly.  Dig.  296 ;  Baldwin  v.  Walker  et  a!.,  67  Hun, 
53  N.  Y.  Supp.  1149 ;  Matter  of  Clark,  40  Hun,  233,  237. 
e  principal  case  upon  which  the  respondent  relies  to  sustain  the 
etency  of  the  witness  Mrs.  Blaine  is  Eisenlord  v.  Clum  et  al.,  126 
.  552,  27  N.  E.  1024,  12  L.  R.  A.  836.  In  that  case  the  plaintiff 
:ht  an  action  of  ejectment  as  the  son  and  sole  heir  of  Eisenlord, 
sed  intestate,  and  the  sole  question  at  issue  was  whether  he  was 
gitimate  son  of  the  decedent.  Margaret  Lipe,  the  mother  of  the 
iff,  was  a  witness  in  his  behalf,  and  an  attempt  was  made  to 
the  marriage  by  her  to  Eisenlord  previous  to  the  birth  of  her 
md  the  evidence  was  excluded  upon  the  ground  that  she  was  a 
ti  interested  in  the  event,  as  it  was  claimed  she  would  be  entitled 
wer  in  the  premises  in  suit  if  the  title  of  her  son  was  established 
5  action.  The  Court  of  Appeals  reversed  the  judgment  in  favor 
i  defendants  because  of  the  exclusion  of  this  evidence. 
5  case,  it  seems  to  me,  is  distinguishable  from  the  one  we  are  re- 
tig.  The  court  held  in  that  case  that  the  mother  was  not  a  per- 
iterested  in  the  event,  for  the  reasoh  that  a  judgment  which  her 
light  recover,  establishing  that  he  was  the  son  of  Eisenlord,  de- 
1,  and  consequently  the  owner  of  the  premises  of  which  his  fa- 
iied  seised,  would  not  be  competent  evidence  in  an  action  to  ad- 
ire  her  dower  in  the  lands.  That  reason  is  not  applicable  to  this 
The  husband  of  Mrs.  Blaine  was  served  with  a  citation  for  the 
te  of  the  will,  although  he  did  not  appear.  The  decree  rejecting 
ill  is  effective  as  to  him,  and  her  inchoate  dower  interest  is  de- 
from  her  husband,  not  from  the  decedent,  so  that  title  accruing 
:  husband  ipso  facto  operates  to  establish  her  dower  interest.  In 
isenlord  Case  the  widow's  dower  interest  would  be  derivable  di- 
from  her  deceased  husband,  and  her  right  to  it  must  be  estab- 
in  an  action  or  proceeding  where  that  right  was  in  issue.  It 
not  be  founded  on  a  judgment  in  an  action  to  which  she  was 
party  and  where  the  issue  was  not  directly  raised.  Had  her  in- 
been  derivable  from  her  son,  instead  of  her  husband,  the  Eisen- 
Idist  might  have  been  an  authority  for  the  competency  of  the  wit- 
VI  rs.  Blaine. 

2  decree  of  the  Surrogate's  Court  should  be  reversed,  with  costs 
J  appellant  to  abide  the  event,  and  a  trial  by  jury  of  the  issues  of 
lirected,  as  is  provided  by  section  2688  of  the  Code  of  Civil  Pro- 
e. 
ordered.    All  concur. 
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McCLUSKEY  v.  WILE, 


(Sup.  Ct 


(Supreme  Court,  Special  Term,  New  York  County.    December,  1910.) 

1.  Landlord  and  Tenant  (||  169,  170*) — Condition  op  Premises— Person ai. 

Injury— Complaint. 

In  an  action  for  injuries  from  stumbling  over  a  dog  on  a  staircase,  a 
complaint  alleging  tbat  defendant  unlawfully  permitted  the  dog,  the  prop- 
erty of  one  of  his  tenants,  to  lie  on  the  staircase  in  defendant's  apart- 
ment house,  and  to  remain  about  the  hall,  so  as  to  become  a  nuisance, 
and  that  defendant  omitted  to  light  the  premises,  in  violation  of  law, 
held  sufficient  to  sustain  a  judgment  in  either  nuisance  or  negligence. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  SI 
'      169,  170.*] 

2.  Limitation  of  Actions  (S  30*)— Nuisance. 

In  an  action  for  nuisance,  a  defense  that  the  cause  of  action  did  not 
accrue  within  three  years  is  insufficient,  under  Code  Civ.  Proc.  |  382, 
subd.  3. 

[Ed.  Note.— For  other  cases,  see  Limitation  of  Actions,  Dec.  Dig.  |  30.*] 

Action  by  Helen  McCluskey  against  Belle  B.  Wile.  Judgment  for 
plaintiff. 

James  F.  Donnelly,  for  plaintiff. 
Leon  N.  Futter,  for  defendant. 

GOFF,  J.  The  complaint  avers  that  personal  injuries  were  sus- 
tained by  stumbling  over  a  dog  which  lay  on  a  staircase  in  defendant's 
apartment  house.  It  is  alleged  "that  the  defendant  unlawfully,  neg- 
ligently, and  carelessly  permitted  a  certain  dog,  the  property  of  one  of 
the  tenants  in  said  premises,  to  lie  and  remain  about  the  hallways,  lob- 
bies, and  staircases  of  said  premises,  so  as  to  become  a  nuisance,  as 
defendant  well  knew."  It  is  further  alleged  that  defendant  had  omit- 
ted to  light  the  premises,  "carelessly,  negligently,  and  in  violation  of 
law."  To  the  complaint  defendant  interposes  a  general  denial,  and 
as  a  separate  and  distinct  defense  sets  up  that  the  cause  of  action  did 
not  accrue  within  three  years.  Plaintiff  demurs*  to  the  separate  de- 
fense on  the  ground  that  it  is  insufficient  on  its  face. 

The  complaint  discloses  a  cause  of  action  for  negligence.  Its  aver- 
ments are  sufficient  to  make  out  a  cause  of  action  on  the  case  for  nui- 
sance also.  Hogle  v.  Franklin  Mfg.  Co.,  199  N.  Y.  388,  92  N.  E.  794. 
There  are  not  facts  here  alleged  to  show  that  the  dog  was  a  nuisance 
per  se ;  but  it  is  alleged  that  it  was  a  source  of  danger,  and  if  that  be 
the  fact  the  question  of  whether  or  not  it  was  a  nuisance  is  for  the 
jury.  Melker  v.  City  of  New  York,  190  N.  Y.  481,  488,  83  N.  E.  565, 
16  L.  R.  A.  (N.  S.)  621.  It  may  have  been  a  nuisance,  although  de- 
fendant's acts  were  of  omission  rather  than  commission.  Uggla  v. 
Brokaw,  117  App.  Div.  586,  102  N.  Y.  Supp.  857.  If  the  cause  of  ac- 
tion is  one  for  negligence  only,  the  statute  of  limitations  is  a  good  de- 
fense (Code  Civ.  Proc.  §  383,  subd.  5);  if  it  is  for  nuisance  only, 
the  defense  is  insufficient  (Code  Civ.  Proc.  §  382,  subd.  3).  But  the 
complaint  has  both  aspects.  It  is  sufficient  to  sustain  a  judgment  in 
either  nuisance  or  negligence. 

*For  oUier  cases  aee  same  topic  &  §  number  in  Dec.  ft  Am.  Digs.  Id07  to  date,  ft  Rep'r  Indexes 
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efense  of  the  statute  of  limitations,  as  it  is  interposed  here,  is 
rtial  defense  within  the  meaning  of  the  Code  of  Civil  Pro- 
section  508),  requiring  partial  defenses  to  be  so  designated, 
pleaded  in  reduction  of  damages,  as  was  the  case  in  Thomp- 
albert,  109  N.  Y.  329,  16  N.  E.  675,  but  as  an  entire  defense 
luse  of  action  in  one  of  its  aspects.  If  this  action  had  been 
when  common-law  pleading  prevailed,  the  declaration  would 
tained  two  counts,  one  in  nuisance  and  one  in  negligence,  and 
have  been  simple  for  the  defendant  to. plead  the  statute  as  to 
it  and  not  as  to  the  other.  When  the  Code  of  Procedure 
the  forms  of  pleading,  and  compelled  plaintiffs  to  include  all 
ts  in  one  statement  (Whittier  v.  Bates,  2  Abb.  Prac.  477),  it 
intended  to  take  away  any  right  of  pleading  under  the  statute 
tions  which  a  defendant  might  have  to  a  complaint  in  any  as- 
this  defendant  has  not  that  right,  she  is  deprived  of  the  ben- 
le  statute  of  limitations  as  to  the  cause  of  action  in  its  aspect 
^ence. 

common  law,  if  a  defendant  interposed  a  plea  of  the  statute 
itire  declaration  and  it  was  valid  as  to  one  count  only,  the 
bad  as  to  both.  1  Lev.  48 ;  Ballantine  on  Limitations,  225.  So 
plea  is  good  so  far  as  the  complaint  is  in  negligence,  but  bad 
1  it  is  in  nuisance.  It  is,  therefore,  altogether,  bad.  It  would 
n  possible  for  the  defendant  to  separate  the  allegations  of  the 
it  which  show  a  cause  of  action  in  negligence,  and  to  plead 
te  to  them  alone,  leaving  as  the  only  issue  to  be  tried  the  date 
I  action  was  begun  and  those  facts  which  are  essential  to  an 
I  the  case  in  nuisance. 

lent  for  plaintiff  on  the  demurrer,  with  costs  to  abide  the 
ith  leave  to  defendant  to  plead  over, 
lent  for  plaintiff. 


!:E  valley  milk  products  CO.  v.  J.  H.  JONES  CORPORA- 
TION (two  cases). 

Court,  Appellate  Division,  Fourth  Department     March  8,  1011.) 

58*)—Adui,tekatIon— Condensed  Milk— Sales. 
ricultural  Law  (Consol.  Laws,  c.  1)  §  37,  prohibiting  the  mnkJnff, 
g,  or  exchanging  of  condensed  milk  unless  manufactured  from  uu- 
^rated  and  wholesome  milk  from  which  the  cream  has  not  been  re- 
i,  etc.,  will  not  prevent  a  manufacturer  of  condensed  milk  made 
half  skimmed  and  half  whole  milk,  who  sold  the  article  as  such, 
recovering  the  price  from  one  who  bought  with  knowledge. 
L  Note. — For  other  cases,  see  Food,  Cent  Dig.  1 19;  Dec.  Dig.  §  20.*) 
Ing  and  Williams,  JJ.,  dissenting. 

I  from  Trial  Term,  Monroe  County. 

ctions  by  the  Genesee  Valley  Milk  Products  Company,  one  for 
of  goods  sold  and  delivered  and  the  other  on  a  note  given  for 
Id  and  delivered,  against  the  J.  H.  Jones  Corporation.    From 

:afiea  aee  same  topic  ft  {  number  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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judgments  dismissing  its  complaints  (124  N.  Y.  Supp.  1009),  plaintiff 
appeals.    Reversed  and  remanded. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

George  A.  Carnahan,  for  appellant. 
Paul  M.  Pelletreau,  for  respondent. 

McLENNAN,  P.  J.  These  two  cases,  argued  together  and  known 
as  Nos.  "1"  and  "2,"  present  a  very  unusual  situation. 

Action  No.  1  was  commenced  to  recover  the  sum  of  $2,011.02,  the 
value  of  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant. 
Action  No.  2  was  brought  to  recover  on  a  promissory  note  for  $855.25, 
which  was  given  for  goods  sold  and  delivered  by  the  plaintiff  to  the 
defendant.  The  answer  to  each  of  such  causes  of  action  interposed 
by  the  defendant,  and  which  has  been  held  to  be  a  good  defense,  is 
that  the  promise  to  pay  for  the  goods  delivered,  and  the  note  given  for 
the  purchase  price  of  part  of  such  goods,  were  all  in  violation  of 
section  37  of  the  agricultural  law.  In  other  words,  that  the  goods 
sold  and  delivered  to  the  defendant  were  of  such  character  that  it  (the 
plaintiff)  could  not  sell  or  deliver  them  and  create  any  obligation  as 
against  the  purchaser,  the  defendant,  upon  such  sale  and  delivery. 

There  is  no  question  of  fact  presented  by  this  appeal. 

The  defendant  knew  and  was  specifically  informed  as  to  the  con- 
tents of  the  product  which  it  was  purchasing  from  the  plaintiff.  It 
knew  that  it  was  "half  and  half,"  which  meant  in  the  trade  and  was 
understood  by  everybody  that  it  was  to  be  made  from  one-half  skim- 
med milk  and  one-half  whole  milk.  There  is  no  pretense  in  this  case 
that  the  defendant  did  not  know  exactly  the  character  of  the  con- 
densed milk  which  it  was  receiving  from  the  plaintiff  under  its  con- 
tract. There  was  no  fraud  or  mistake  by  either  party.  In  other  words, 
the  defendant,  with  full  knowledge  of  all  the  facts,  received  exactly 
the  product  it  contracted  for,  to  wit,  '*half  and  half,"  meaning  one-half 
skimmed  milk  and  one-half  whole  milk.  Neither  is  there  any  pretense 
or  suggestion  that  the  defendant  did  not  sell  the  product  to  its  cus- 
tomers and  receive  in  return  all  that  it  contracted  for. 

Regardless  of  the  provisions  of  the  agricultural  law,  to  which  atten- 
tion has  been  called,  we  think  it  is  not  competent  for  a  vendee  to  re- 
ceive from  his  vendor  certain  property  and  thereafter  sell  such  prop- 
erty at  the  market  price,  and  then,  in  an  action  brought  to  recover  the 
contract  price,  say,  "I  will  not  pay  the  vendor,"  especially  when  no 
damage  has  resulted  to  the  vendee  from  such  sale. 

But  in  this  case  we  think  the  Legislature  was  entirely  without 
power  to  declare  that  skimmed  milk  should  not  be  a  part  of  condensed 
milk  with  certain  proportions  of  whole  milk.  There  is  no  suggestion 
that  there  is  anything  unwholesome  about  skimmed  milk,  and,  if  it 
is  sold  as  such,  it  seems  to  me  no  one  ought  to  complain. 

In  the  case  at  bar  there  is  no  suggestion  that  as  between  seller  and 
buyer  there  was  any  misrepresentation  or  mistake.  The  buyer  knew 
exactly  that  the  proportion  of  skimmed  milk  and  whole  milk  which 
was  put  into  the  product  was  ''half  and  half."    If  the  buyer  sold  such 
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under  a  false  label,  of  course  it  was  within  the  condemnation 

atute. 

efendant  in  this  case,  it  seems  to  me,  had  no  excuse  for  not 

its  obligation  to  pay  for  the  prpduct  which  it  received  and 

in  turn,  according  to  the  uncontradicted  evidence,  had  sold  to 

mers  at  the  market  value. 

ows,  therefore,  that  the  judgments  appealed  from  should  be 

,  and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide 

t. 

h  action  judgment  reversed,  and  new  trial  ordered,  with  costs 

ant  to  abide  event,  upon  questions  of  law  and  fact. 

>E,  J.  I  concur  in  the  result  reached  by  the  Presiding  Jus- 
am  of  the  opinion  that,  if  the  milk  product  was  made  and 
violation  of  the  agricultural  law,  no  recovery  can  be  had  for 
base  price  thereof.  I  think,  however,  it  was  not  so  made  or 
action  37  of  the  agricultural  law,  which  it  is  contended  was 
reads  as  follows : 

ndensed  milk  shall  be  made  or  offered  or  exposed  for  sale  or  ex- 
nless  manufactured  from  pure,  clean,  healthy,  fresh,  unadulterated 
Icsome  milk  from  which  the  cream  has  not  been  removed  either 
'  in  part,  or  unless  the  proportion  of  milk  solids  shall  be  in  quantity 
alent  of  twelve  per  centum  of  milk  solids  in  crude  milk,  and  of  which 
enty-flve  per  centum  shall  be  fats.  No  person  shall  manufacture, 
fer  for  sale  or  exchange  in  hermetically  sealed  cans,  any  condensed 
?ss  put  up  in  packages  upon  which  shall  be  distinctly  labeled  or 
the  name  of  the  person  or  corporation  by  whom  made  and  the  brand 

or  under  which  it  is  made.  When  condensed  milk  shall  be  sold 
s  or  packages  not  hermetically  sealed,  the  vendor  shall  brand  or 
ti  cans  or  packages  with  the  name  of  the  manufacturer  of  the  milk 

therein." 

nsed  milk  is  a  well-known  milk  product.  The  statute  prc- 
^at  this  product,  "condensed  milk,"  shall  not  be  made,  offered, 
;ed  for  sale  or  exchange  unless  manufactured  from  milk  of 
ibed  quality  and  condition.  But,  as  it  seems  to  me,  the  mak- 
selling  of  a  condensed  mixture  of  whole  and  skimmed  milk 
prohibited,  if  made  and  exposed  for  sale,  not  as  "condensed 
It  for  what  it  is,  as  was  done  in  this  case, 
tatute  should  receive  a  reasonable,  and  not  a  strict,  interpre- 
It  certainly  cannot  be  that  the  Legislature  intended  to  pro- 
solutely  the  making  of  a  condensed  mixture  of  whole  and 
i  milk.  Nor  do  I  think  the  manufacture  or  sale  of  such  an 
5  food  is  forbidden,  if  put  on  the  market  for  what  it  actually 
lot  as  condensed  milk.  Pure  skimmed  milk,  either  alone  or 
ith  whole  milk,  is  not  unwholesome,  nor  is  it  claimed  to  be. 
roduct  was  made  by  the  plaintiff  for  the  defendant  precisely 
efendant  ordered  it  to  be  made.  There  is  no  claim  of  mis- 
^  or  deception  in  its  manufacture  or  sale. 
I^ards  the  plaintiff,  I  think  there  was  not  a  making  or  exposing 
of  condensed  milk  within  the  meaning  of  the  agricultural 
^hether  the  defendant  so  put  the  article  on  the  market  and 
LS  to  violate  the  provisions  of  the  statute,  we  do  not  know. 
IN.Y.S.— 13 
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If  It  did,  that  affords  no  good  reason  for  closing  the  courts  against 
the  plaintiff,  who  did  not,  and  prevent  the  plaintiff  from  recovering 
of  the  defendant  the  purchase  price  of  an  article  made  as  defendant 
directed,  sold  for  what  it  is,  and  not  put  on  the  market  by  plaintiff 
so  as  to  mislead  or  deceive  either  the  defendant  or  the  pubUc  in  buy- 
ing or  consuming  it. 

ROBSON,  J.,  concurs  with  KRUSE,  J. 

SPRING,  J.  (dissenting).  I  do  not  assent  to  the  conclusion  reached 
by  the  majority  of  the  court. 

Section  30  of  the  agricultural  law  defines  with  much  particularity 
the  term  "adulterated  milk."    Subdivision  7  is  as  follows : 

"Milk  from  which  any  part  of  the  cream  has  been  removed." 

Section  37  of  that  act  is  entitled  "Regulations  in  regard  to  con- 
densed milk,"  and  relates  to  that  subject  exclusively.    It  provides : 

**No  condensed  milk  shall  be  made  or  offered  or  exposed  for  sale  or  ex- 
change unless  manufactured  from  pure,  clean,  healthy,  fresh,  unadulterated 
and  wholesome  mUk  from  which  the  cream  has  not  been  removed  either  whol- 
ly or  in  part,  or  unless  the  proportion  of  milk  solids  shall  be  in  quantity  the 
equivalent  of  twelve  per  centum  of  milk  solids  in  crude  milk,  and  of  which 
solids  twenty-five  per  centum  shall  be  fats." 

The  facts  in  this  case,  which  are  undisputed,  show  that  the  plain- 
tiff, a  Monroe  county  corporation,  sold  and  delivered  to  the  defendant, 
a  corporation  in  the  city  of  New  York,  during  the  year  1910,  a  large 
quantity  of  condensed  milk  which  was  shipped  in  cans  from  time  to 
time  as  ordered.  The  evidence  does  not  show  whether  any  of  these 
cans  were  labeled.  The  statements  of  account  rendered  by  the  plain- 
tiff to  the  defendant  appear  in  the  appeal  book,  and,  as  a  sample,  they 
are  in  the  following  form:  "39  Cans  Cond.  Milk  %  &  y2,  $3.75, 
$146.25."  There  is  no  controversy  as  to  what  the  cans  contained. 
The  expression  "half  and  half,"  as  both  parties  knew,  indicated  that 
the  contents  were  composed  of  one-half  skimmed  milk — that  is,  milk 
from  which  the  cream  was  removed — and  one-half  pure  milk.  The 
expression  "half  and  half"  also  had  a  well-understood  meaning  in  the 
milk  business,  and  it  was  the  kind  of  milk  which  the  defendant  or- 
dered. The  defendant  sold  this  product  to  its  customers,  and  has  been 
paid  in  part  for  the  sales  which  it  made. 

It  seems  to  me  that  the  plaintiff  in  selling  this  product  is  within  the 
express  provisions  of  section  37  of  the  agricultural  law.  He  "made" 
condensed  milk,  and  sold  it,  which  was  not  manufactured  from  "un- 
adulterated" milk;  or,  in  other  words,  "milk  from  which  the  cream 
has  not  been  removed  "either  wholly  or  in  part."  As  between  the  par- 
ties, of  course,  we  may  say  the  defendant  should  pay  when  it  received 
what  it  ordered.  If,  however,  the  plaintiff  has  committed  a  misde- 
meanor by  violating  this  statute,  I  take  it  he  cannot  recover.  If  a 
man  purchase  on  credit  a  gallon  of  whisky  or  other  article  from  one 
prohibited  from  selling  it,  no  legal  liability  is  created,  although  the 
purchaser  sells  and  receives  cash  for  the  same  product  (Griffith  v. 
Wells,  3  Denio,  226 ;  Tiffany  on  Sales,  §  77,  p.  140  et  seq.)  ;  and  that 
principle  holds  good  here. 
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DntroUing  principle  in  construing  a  statute  of  this  kind  is  to 
\  the  evil  which  the  Legislature  is  seeking  to  prevent  or  eradi- 
ondensed  milk  has  become  a  product  used  extensively.  It  is 
d  in  cans,  and  only  an  expert  can  discover  the  ingredients 
lay  compose  the  preparation.  The  Legislature,  in  order  to 
rtain  that  it  should  be  composed  solely  of  wholesome  milk, 

arbitrary  standard  for  this  product.  It  pursued  the  same 
n  defining  adulterated  milk  when  it  provided  that,  if  it  con- 
lore  than  88  per  centum  of  water  or  fluids,  it  was  within  that 
i  condensed  milk  should  consis.t  partly  of  skimmed  milk,  I 
that  it  would  not  be  deleterious  to  public  health.  That  is  also 
lilk  if  it  contains  90  per  centum  of  water,  instead  of  the  maxi- 
rcentage  described  in  the  statute.  The  point  is  that  the  Xegis- 
as  seeking  to  regulate  the  manufacture  and  sale  of  a  product 
rsal  consumption.  In  order  to  make  effective  any  legislation 
e  subject,  it  was  necessary  to  prescribe  definitions  and  arbi- 
LS  we  may  say,  fix  stJindards,  and,  if  they  were  transcended  by 
r  of  milk,  the  statute  was  violated,  and  he  was  liable  for  the 
imposed,  or  even  for  a  misdemeanor,  although  no  evil  effects 
or  were  likely  to  result.  Inasmuch  as  condensed  milk  is  so 
y  used  and  the  public  can  be  deceived  so  easily  as  to  its  com- 
parts, the  manufacturer  and  seller  have  been  held  to  a  very 
le,  and  that  is  that  condensed  milk  must  contain  only  unadult- 
lilk. 

frequently  been  held  that  whether  the  manufacturer  or  seller 
I  to  deceive  is  unimportant.  People  v.  Bowen,  183  N.  Y.  1,  6, 
.  489 ;  People  v.  Kibler,  106  N.  Y.  321,  12  N.  E.  795 ;  People 
rly  101  N.  Y.  634,  4  N.  E.  107,  reversing  37  Hun,  319,  on  dis- 
Dpinion  delivered  below. 

lo  I  think  that  the  Legislature  transgressed  its  authority  in 
le  arbitrary  standard  which  it  did.  The  statute  in  its  general 
,  especially  pertaining  to  the  watering  of  milk,  has  been  fre- 
upheld.  People  v.  Beaman,  102  App.  Div.  151,  92  N.  Y.  Supp. 
iople  V.  Bowen,  182  N.  Y.  1,  6,  74  N.  E.  489,  supra, 
roublesome  question  is  the  claim  that  it  was  not  intended  by 
islature  to  make  it  a  misdemeanor  or  to  prohibit  in  any  way 
:ing  of  a  preparation  consisting  of  skimmed  milk  and  milk 
ng  it,  provided  the  purchaser  is  apprised  of  the  exact  parts  of 
lie  product  is  made.  There  is  no  prohibition  in  the  statute 
selling  skimmed  milk.  On  the  contrary,  the  right  to  sell  ;t 
5  be  recognized.  It  would  follow  that  to  sell  skimmed  milk 
ed  would  not  be  a  violation  of  the  prohibition  of  the  sale  of 
ed  milk,  as  that  term  is  defined  in  the  statute.  There  is"  much 
I  this  suggestion,  but  it  seems  to  me  that  the  statute  has  a 
purpose  than  this  interpretation  would  give  to  it.  The  milk 
I  in  cans,  apparently  unlabeled  by  the  defendant,  in  large  quan- 
id,  of  course,  it  was  expected  to  be  sold  to  numerous  consum- 
used  by  them.  The  chances  are  that  the  ultimate  consumer 
►elieve  Uiat  the  condensed  milk  which  he  was  using  was  that 
le  statute  has  defined.    It  was  the  public  health  generally  which 
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the  Legislature  had  in  mind,  and  to  prevent  the  spurious  product  from 
being  sold,  not  primarily  to  a  milk  company,  but  to  the  multitude  who 
use  it. 

Again,  it  is  to  be  borne  in  mind  that  the  plaintiff  designated  this 
as  condensed  milk,  which,  as  already  stated,  is  defined  by  the  statute, 
and  then  seeks  to  inform  his  purchaser  that  it  is  not  condensed  milk 
at  all,  but  a  preparation  or  combination  of  pure  milk  and  adulterated 
milk  in  equal  quantities.  He  might  have  added  a  substance  to  it  in 
order  to  preserve  it;  or,  if  it  could  be  retained  in  the  combination, 
have  added  water  to  it,  and  still  be  exonerated  if  he  only  said  in  his 
statement  of  account  that  it  is  condensed  milk  but  contains  other  in- 
gredients than  milk  itself. 

While  there  is  no  specific  prohibition  against  the  sale  of  skimmed 
milk,  yet  section  44  of  the  agricultural  law  apparently  restricts  its  sale. 
That  section,  which  is  not  applicable  to  the  counties  of  New  York  and 
Kings,  provides  that  the  prohibitions  against  the  sale  of  adulterated 
milk  are  not  applicable  to  the  sale  of  skimmed  milk  if  sold  for  use  in 
the  county  in  which  it  is  produced,  or  an  adjoining  county. 

The  reasonable  inference  would  seem  to  be  from  this  statute  that 
a  sale  made  not  within  the  express  provisions  of  this  statute  is  pro- 
hibited. Thi3  milk  was  produced  in  Monroe  county  and  sold  in  the 
county  of  New  York,  so  that  the  plaintiff  is  not  exculpated,  but  rather 
condemned,  by  the  section  referred  to. 

I  therefore  think  that  the  judgment  should  be  affirmed. 

WILLIAMS,  J.,  concurs  with  SPRING,  J. 

(71  Misc.  Rq).  214.) 

SOUTHWORTH  v.  MORGAN. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department.     March  8,  IDU.) 

1.  Corporations  (S  232*) — Liability  of  Stockholders. 

An  agreement  between  a  corporation  and  individual  subscribers  for 
stock,  permitting  the  latter  to  take  the  stock  gratuitously,  or  pay  less 
than  the  par  value,  is  not  Invalid  as  against  public  policy,  or  for  any  oth- 
er reason,  as  between  the  parties  to  it,  but  creditors  of  the  corporation 
have  a  right  to  assume  that  the  stock  has  been  fully  iMiid  in,  and  is  part 
of  the  assets  of  the  cori)oration,  and  such  fund  is  a  trust  fund  for  the 
benefit  of  creditors,  and  a  recovery  may  be  had  by  a  trustee  in  bank- 
ruptcy, who  represents  the  creditors  and  not  the  corporation,  of  the  bal- 
ance of  the  price  of  such  stock  up  to  its  par  value. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §  879;  Dec. 
Dig.  §  232.*] 

2.  Corporations    (§   642*) — ^Foreign   Corporations  —  Actions  —  Conditions 

Precedent— "Doing  Business." 

A  foreign  corporation  before  suing  in  this  state  must  obtain  a  certifi- 
cate from  the  Secretary  of  State  that  the  license  fee  has  been  paid,  per- 
mitting it  to  do  business  in  this  state,  but  this  rule  does  not  apply  to  a 
suit  brought  by  the  trustee  in  bankruptcy  of  a  foreign  corporation  to 
recover  a  balance  due  on  certificates  of  stock  Issued  by  the  corporation, 
as  an  effort  to  dispose  of  its  stock  In  order  to  obtain  the  requisite  capital 
with  which  to  engage  in  business  is  not  ''doing  business*'  within  the  mean- 
ing of  the  statute,  which  requires  a  payment  of  the  license  fee  and  the 

•For  other  cases  see  same  topic  &  8  numbbh  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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Since  of  the  certificate  before  a  foreign  corporation  may  do  buslneas 

[le  state. 

!d.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §  2522;   Dea 

>r  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  2155-2160 
8,  pp.  7640,  7041.] 

A.TION  OF  Actions  (§  66*)— Accbuai*  of  Right  of  AcTioN—IiiABiLiTY 
Stock  Subscription. 

here  a  corporation  agrees  to  issue  stock  to  a  subscriber  for  less  than 
par  value,  and  the  stock  is  taken  by  the  subscriber  and  the  amount 
ed  upon  is  paid,  a  trustee  in  bankruptcy  of  the  corporation  may  sue 
the  difference  between  the  amount  agreed  to  be  paid  and  the  par 
e  of  the  stock,  although  more  than  six  years  has  elapsed  since  the 
rery  of  the  stock,  as  the  liability  of  the  subscriber  is  only  to  the 
iters  of  the  corporation,  and  limitation  did  not  begin  to  run  until  a 
and  was  made  by  the  trustee  in  bankruptcy. 

a.  Note.— For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  IS 
375;  Dec.  Dig.  §66;*  Corporations,  Cent.  Dig.  §|  371,  404.] 

>RATioNs  (§  232*) — Stockholdeb's  Liability— Foreign  Corporations 
FIT  BY  Trustee. 

trustee  in  bankruptcy  of  a  foreign  corporation  may  sue  subscribers 
he  capital  stock  who  have  taken  the  stock  under  an  agreement  to 

less  than  the  par  value  thereof  irrespective  of  any  right  to  sue  un- 
section  57  of  the  stock  corporation  law  (Laws  1S90,  c.  564,  as  amend- 
>y  Laws  1901,  c.  354,  §  54),  now  section  56  (Consol.  Laws  1909,  c.  59), 
ch  provides  that  every  holder  of  capital  stock  not  fully  paid  for  shall 
)ersonally  liable  to  the  creditors  in  an  amount  equal  to  the  amount 
aid  on  the  stock  held  by  him.  as  every  subscriber  who  takes  stock 
er  an  agreement  to  pay  less  than  the  par  value  thereof  is  liable  to 
creditors  of  the  corporation  to  pay  in  full,  whether  the  corporation 
}reign  or  domestic. 

3d.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §  879;    Dec. 
§  232.*] 

>rations  (S  232*)  —  Foreign  Corporations— Liability  of  Stock- 
der. 

stockholder  who  subscribed  to  stock  in  a  foreign  corporation  at  a 
e  less  than  the  par  value,  in  the  expectation  that  a  plant  of  the  cor^ 
ition  would  be  located  in  a  certain  place,  cannot  escape  liability  to 
:e  up  his  snbscrintion  price  to  the  par  value  of  the  stock  after  the  com- 
y  has  become  insolvent  became  the  company  did  not  locate  its  plant 
he  place  he  anticipated  it  would  locate  it,  where,  instead  of  repudiat- 
the  contract  after  its  failure  to  so  locate  its  plant  he  issued  a  proxy 
)ne  of  the  oflicers  of  the  corporation  authorizing  him  to  vote  such 
k.  as  such  action  was  a  recognition  of  his  ownership  of  the  stock, 

evidence  that  his  title  was  not  founded  entirely  upon  the  contract 
ocate  the  plant  in  a  certain  place. 

Ed.  Note.— For  other  cases,  see  Corporations,  Dec.  Dig.  |  232.*] 

ruse,  J.,  dissenting. 

lal  from  Trial  Term,  Oneida  County. 

)n  by  Lotus  N.  Southworth,  as  trustee  of  the  Remington  Au- 

e  &  Motor  Company,  bankrupt,  against  Andrew  D.  Morgan. 

mt  for  plaintiff,  and  defendant  appeals.    Affirmed. 

also,  153  Fed.  345,  82  C.  C.  A.  421. 

led  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 

E,  and  ROBSON,  JJ. ' 

ir  casei  lee  same  topic  ft  9  numbbb  tn  Deo.  ft  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indexes 
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Howard  C.  Wiggins,  for  appellant. 
L.  N.  Southworth,  for  respondent 

SPRING,  J.  The  action  is  to  recover  the  balance  unpaid  on  two 
shares  of  capital  stock  held  by  the  defendant  in  the  Remington  Au- 
tomobile &  Motor  Company.  Said  corporation  was  organized  in  pur- 
suance of  the  laws  of  the  state  of  New  Jersey,  with  an  authorized  cap- 
ital stock  of  2,600  shares  of  the  par  value  of  $100  each.    In  the  fall  of 

1900  the  defendant  entered  into  an  agreement  whereby  he  agreed  to 
take  two  shares  of  such  stock,  and  the  certificate  therefor  was  duly 
delivered  to  him  on  the  20th  of  September,  1900,  he  paying  therefor 
$50  and  no  other  sum  has  since  been  paid. 

The  defendant  resides  at  Ilion,  in  this  state.  The  officers  of  the  cor- 
poration were  endeavoring  to  locate  its  plant  and  were  interesting  the 
citizens  of  Ilion  in  order  that  the  business  might  be  conducted  in  that 
village.  With  this  purpose  in  view,  on  the  11th  day  of  September, 
1900,  the  following  resolution  was  passed  by  the  directors  of  said  com- 
pany: 

"Resolved  that  for  the  purpose  of  securing  a  local  Interest  In  the  Remington 
Automobile  &  Motor  Company  on  the  part  of  the  citizens  of  Ilion,  that  200 
shares  of  the  stock  be  Issued  to  be  sold  at  $25.00  per  share,  and  that  the  pro- 
ceeds of  such  sale  be  placed  In  the  treasury  to  be  used  for  regular  expenses." 

In  pursuance  of  this  resolution,  the  shares  of  the  capital  stock  of  the 
par  value  of  $100  each  were  offered  for  sale  to  residents  of  Ilion  at 
$25  per  share;  and  92  shares  were  sold  at  that  price,  and  the  defend- 
ant purchased  relying  upon  this  resolution.  A  subscription  was  also 
started  contemporaneously  with  the  selling  of  this  stock  by  which  the 
citizens  were  to  subscribe  a  certain  sum  as  a  bonus  to  induce  the  loca- 
tion of  the  plant  of  said  company  in  said  village.  Apparently  the  of- 
ficers of  the  company  were  looking  up  other  places  which  they  deem- 
ed suitable  for  the  location  of  their  plant,  and  finally  in  the  spring  of 

1901  it  was  located  in  the  city  of  Utica.  On  the  6th  of  November  the 
directors  passed  a  resolution  rescinding  the  resolution  previously 
quoted  for  the  issuance  of  two  hundred  shares  of  stock,  and  providing 
that  "no  further  issue  of  such  block  be  made,  except  that  which  has 
already  been  subscribed  for."  The  business  proved  to  be  a  failure,  and 
on  the  I3th  of  December,  1902,  the  corporation  was  adjudged  a  bank- 
rupt, and  shortly  thereafter  the  plaintiff  was  duly  appointed  the  trus- 
tee of  said  company  by  the  United  States  District  Court.  The  assets 
were  insufficient  to  pay  the  claims  of  the  creditors,  and  an  application 
was  made  by  the  trustee  to  said  court  for  leave  to  demand,  and,  if 
necessary,  to  sue  the  defendant  and  many  other  named  holders  of  cer- 
tificates of  stock,  who  had  taken  then  in  reliance  upon  the  resolution 
quoted,  and  also  upon  the  expectation  that  said  corporation  was  to  lo- 
cate its  plant  in  the  village  of  Ilion  to  recover  the  sum  of  $75  upon  each 
certificate.  Notice  of  this  application  was  served  upon  the  said  share- 
holders, including  the  defendant,  who  appeared  and  contested  such  ap- 
plication. The  application  was  granted  by  the  United  States  District 
Court,  and  upon  appeal  to  the  United  States  Circuit  Court  of  Appeals 
the  order  was  affirmed.    163  Fed.  315,  82  C.  C.  A.  421.    The  court  re- 
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mitted  the  order  to  the  District  Court  to  be  amended  by  permitting  any 
stockholder  to  present  "any  individual  defense  which  he  ipight  have  to 
such  action,"  and  the  order  was  so  amended. 

This  action  was  subsequently  brought  and  a  recovery  had  against 
the  defendant  for  the  $150  unpaid  upon  the  stock  which  he  owned. 
Several  objections  are  urged  to  the  validity  of  this  judgment,  and  I 
have  found  the  case  quite  an  intricate  one.  Before  taking  up  these 
objections,  a  few  general  observations  may  be  pertinent. 

It  seems  clear  that  the  oral  agreement  was  specific  between  the  of- 
ficers of  the  corporation  and  the  defendant  that  his  liability  for  the 
capital  stock  was  to  be  limited  to  the  $50  which  he  paid  therefor.  This 
contract  was  valid  between  the  corporation  itself  and  the  defendant. 
and  no  recovery  could  be  had  by  it  to  collect  the  balance  up  to  the  par 
value.  The  agreement  between  the  corporation  and  the  individual  sub- 
scribers for  stock  whereby  the  latter  are  permitted  to  take  the  stock 
gratuitously,  or  pay  less  than  the  par  value,  is  not  invalid  as  against 
public  policy  or  for  any  other  reason  as  between  the  parties  to  it,  but 
a  different  rule  obtains  where  the  rights  of  creditors  intervene.  They 
have  a  right  to  asstmie  that  the  capital  stock  of  the  company  has  been 
fully  paid  in,  and  that  it  is  part  of  the  assets  of  the  corporation,  and 
the  authorities  seem  to  hold,  without  variation  to  any  extent,  that  the 
capital  stock,  including  whatever  may  be  unpaid  by  the  several  share- 
holders to  make  up  its  full  quota,  is  a  trust  fund  set  apart  like  other 
assets  for  the  benefit  of  the  creditors.  Sanger  v.  Upton,  Assignee,  91 
U.  S.  56,  60,  23  L.  Ed.  220.  The  trustee  in  bankruptcy  primarily  rep- 
resents the  creditors,  not  the  corporation ;  and  whatever  advantage  or 
right  is  for  their  benefit  is  vested  in  him  as  their  representative. 

I  will  now  take  up  the  principal  objections  raised  by  the  counsel  for 
the  defendant. 

First.  There  is  no  allegation  in  the  complaint  and  no  proof  that  the 
automobile  company,  a  foreign  corporation,  had  obtained  the  certifi- 
cate from  the  Secretary  of  State  of  the  state  of  New  York  that  the 
license  fee  had  been  paid  permitting  it  to  do  business  in  this  state.  The 
necessity  of  this  before  an  action  can  be  maintained  is  quite  well  set- 
tled. Wood  &  S.  V.  Ball,  190  N.  Y.  217,  83  N.  E.  21;  Welsbach  Co. 
v.  Norwich  G.  &  E.  Co.,  96  App.  Div.  62,  89  N.  Y.  Supp.  284,  affirmed 
180  N.  Y.  533,  72  N.  E.  1152 ;  Halsey  v.  H.  Jewett  Dr.  Co.,  190  N. 
Y.  231,  83  N.  E.  25,  123  Am.  St.  Rep.  546.  I  think,  however,  the 
rule  does  not  apply  to  this  case  as  at  the  time  the  certificates  of  stock 
were  issued  the  corporation  was  not  engaged  in  any  business.  It  was 
simply  endeavoring  to  dispose  of  its  stock  with  a  view  to  receiving 
the  requisite  capital  to  enable  it  to  engage  in  business.  The  "doing 
business"  which  the  statute  contemplates  means  business  as  it  is  ex- 
pected to  be  carried  on  and  conducted  by  the  corporation,  and  the  dis- 
position of  its  capital  stock  does  not  come  within  the  fair  intent  of  that 
phrase.  Union  Trust  Co.  of  Rochester  v.  Sickels,  125  App.  Div.  105, 
109,  109  N.  Y.  Supp.  262;  Penn.  Coll.  Co.  v.  McKeever.  183  N.  Y. 
98,  75  N.  E.  935,  2  L.  R.  A.  (N.  S.)  127;  White  Furnace  Co.  v.  Miller 
Transfer  Co.,  131  App.  Div.  559,  115  N.  Y.  Supp.  625 ;  Vaughan  Ma- 
chine Co.  V.  Lighthouse,  64  App.  Div.  138,  71  N.  Y.  Supp.  799.  I 
doubt  very  much  whether  a  stodkholder  can  resort  to  this  defense  as 
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an  excuse  for  failing  to  pay  to  the  creditors  the  balance  unpaid  on  the 
shares  of  stock  which  he  holds.  He  is  a  component  part  of  the  cor- 
poration itself,  and,  if  the  organization  or  its  officers  has  omitted  to 
comply  with  the  statute  in  this  regard,  the  shareholder,  not  the  repre- 
sentative of  the  creditors,  should  suffer  for  the  omission. 

Second.  As  already  noted,  the  defendant  obtained  his  certificate  of 
stock  in  September,  1900,  and  this  action  was  not  commenced  until 
October,  1909,  and  the  defendant's  counsel  urges  that  the  liability  was 
incurred  immediately  upon  the  delivery  of  the  certificate  of  stock,  and 
that  the  six-year  statute  of  limitations  has  run  for  his  benefit.  During 
all  of  this  time  there  was  no  liability  to  the  corporation  at  all.  Its 
agreement  prevented  it  from  enforcing  any  claim.  It  was  not  until  a 
demand  was  made  on  behalf  of  the  trustee  in  bankruptcy  that  the  cause 
of  action  accrued.  Scovill  v.  Thayer,  105  U.  S.  143,  26  L.  Ed.  968; 
Hawkins  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  739,  33  L.  Ed.  184. 
When  that  officer  ascertained  the  situation  of  affairs,  he  very  prop- 
erly applied  to  the  United  States  District  Court  for  leave  to  sue,  and 
that  leave  was  granted,  and  thereafter  a  demand  was  made,  and  that 
was  less  than  six  years  go. 

Third.  The  chief  question  which  the  counsel  for  the  appellant  urges 
is  that  the  trustee  in  bankruptcy  of  this  foreign  corporation  cannot 
maintain  an  action  to  enforce  the  liability  in  suit.  In  order  to  show 
the  statutory  liability  in  our  own  state,  it  is  well  to  note  that  section 
57  of  the  New  York  stock  corporation  law  (chapter  664,  Laws  of 
1890,  as  amended  in  1901  [Laws  1901,  c.  354,  §  54]),  now  section 
56  of  the  present  stock  corporation  law  (Consol.  Laws  1909,  c.  59), 
provides  as  follows : 

"Every  holder  of  capital  stock,  not  fully  paid,  in  any  stock  corporation 
shall  be  personally  liable  to  the  creditors  to  an  amount  equal  to  the  amount 
unpaid  on  the  stock  held  by  him  for  the  debts  of  the  corporation  contracted 
while  such  stock  was  held  by  him." 

The  cause  of  action  in  this  case  does  not  depend  upon  the  statute. 
If  it  did,  the  judgment  probably  could  not  be  upheld.  When  a  man 
subscribes  for  the  capital  stock  of  a  corporation  and  fails  to  pay  the 
par  value  thereof,  there  is  a  contractual  liability  on  his  part  enuring 
to  the  benefit  of  the  creditors  to  make  this  payment,  and  that  liability 
exists  whether  the  corporation  is  foreign  or  domestic  or  wherever 
the  agreement  arose;  and  it  is  upon  that  principle  that  several  of 
the  cases  have  held  the  shareholder  liable.  Stoddard  v.  Lum,  159  N. 
Y.  265,  273,  53  N.  E.  1108,  45  L.  R.  A.  551,  70  Am.  St.  Rep.  541 ; 
Howarth  v.  Angle,  162  N.  Y.  179,  187,  56  N.  E.  489.  47  L.  R.  A.  725 ; 
Beals  V.  Buffalo  Con.  Co.,  49  App.  Div.  589,  592,  et  seq.,  63  N.  Y. 
Supp.  635;  Sanger  v.  Upton,  Assignee,  91  U.  S.  56,  60,  23  L.  Ed.  220, 
supra.  In  the  case  first  cited  the  court  used  this  language  at  page 
273  of  159  N.  Y.,  at  page  1109  of  53  N.  E.  (45  L.  R.  A.  551,  70  Am. 
St.  Rep.  541)  : 

'^Subscribers  to  the  stock  of  a  corporation  incur  a  debt  which  may  be  en- 
forced by  any  common-law  or  equitable  remedy.  Mann  v.  Cooke,  20  Conn. 
178.  The  capital  stock  of  a  corporation  is  a  fund  set  apart  for  the  payment 
of  its  debts.  It  is  a  substitute  for  the  personal  liability  which  subsists  in 
private  copartnerships.     The  creditors  have  a  lien  upon  it  In  equity.     Un- 
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paid  stock  is  as  much  a  part  of  this  pledge  and  as  much  a  part  of  the  assets 
of  the  company  as  the  cash  which  has  been  paid  in  upon  it  Sanger  v.  Upton, 
Assignee,  91  U.  S.  56  [23  L.  Ed.  220].  At  pages  60,  61  of  the  caue  last  cited 
the  United  States  Supreme  Ck)urt  says,  in  speaking  of  unpaid  stock  subscrip- 
tions: *Creditors  have  the  same  right  to  look  to  it  as  to  anything  else  and  the 
same  right  to  Insist  upon  its  payment  as  upon  the  payment  of  any  other 
debt  due  to  the  company.  As  regards  creditors,  there  is  no  distinction  be- 
tween such  a  demand  and  any  other  asset  which  may  form  a  part  of  the 
property  and  effects  of  the  corporation.' " 

In  the  Howarth  v.  Angle  Case,  supra,  I  quote  the  following  from 
162  N.  Y.  at  page  187,  56  N.  E.  at  page  492  (47  L.  R.  A.  725) : 

••While  the  liability  Is,  for  convenience,  frequently  called  statutory,  be- 
cause the  statute,  which  is  the  constitution  of  the  bank,  affixed  the  obligation 
to  the  ownership  of  stock,  it  is  in  fact  contractual  and  springs  from  an  im- 
plied promise.  There  is  no  substantial  difference  between  the  liability  for  an 
unpaid  balance  on  a  stock  subscription,  which  is  an  express  contract  to  take 
stock  and  pay  for  it  (Stoddard  v.  Lum,  159  N.  Y.  265  [53  N.  B.  llOa  45  U 
R.  A.  551,  70  Am.  St.  Rep.  541]),  and  the  liability  for  the  unpaid  deficiency  of 
assets  assumed  by  the  act  of  becoming  a  member  of  the  corporation  through 
the  purchase  of  stock,  from  which  a  contract  is  implied  to  perform  the  statu- 
tory conditions  upon  which  stock  may  be  owned." 

Independent  of  both  the  statutory  and  contractual  liability,  strictly 
so  called,  when  a  shareholder  receives  stock  for  which  he  has  sub- 
scribed and  not  paid  the  par  value,  there  is  an  implied  agreement  on 
his  part  to  make  up  the  deficiency  or  so  much  as  may  be  necessary 
to  meet  the  demands  of  creditors.  Scovill  v.  Thayer,  105  U.  S.  143, 
153,  et  seq.,  26  L.  Ed.  968;  Richardson  v.  Green,  133  U.  S.  30,  43, 
et  seq.,  10  Sup.  Ct.  280,  33  L.  Ed.  516 ;  Camden  v.  Stuart,  144  U.  S. 
104,  113,  12  Sup.  Ct.  585,  36  L.  Ed.  363 ;  Handley  v.  Stutz,  139  U. 
S.  417,  427,  11  Sup.  Ct.  530,  35  L.  Ed.  227.  This  principle  is  based 
upon  the  well-settled  proposition  that  the  capital  stock  of  an  insolvent 
corporation  is  a  trust  fund  for  the  benefit  of  the  creditors  of  the  cor- 
poration ;  and  the  shareholder  who  by  a  secret  agreement,  or  for  any 
other  reason,  is  absolved  by  the  corporation  itself,  cannot  take  ad- 
vantage of  his  agreement  or  right,  whatever  it  may  be,  as  against  the 
creditors  of  the  corporation  interested  in  the  payment  of  the  capital 
stock  to  its  full  value  and  extent  to  satisfy  the  obligations  which  they 
hold  against  it.  A  shareholder  in  the  purchase  of  his  stock  must 
know  that  the  capital  stock  is  set  apart  and  pledged  for  the  creditors. 
This  right  of  the  creditors  is  not  dependent  upon  any  express  agree- 
ment, but  attaches  to  the  stock,  imposing  the  liability  upon  the  share- 
holder. 

The  general  principle  is  stated  in  the  case  last  cited  as  follows  : 

"Ever  since  the  case  of  Sawyer  v.  Hoag,  17  WaU.  610  [21  L.  Ed.  731],  it 
has  been  the  settled  doctrine  of  this  court  that  the  capital  stock  of  an  in- 
solvent corporation  is  a  trast  fund  for  the  payment  of  its  debts ;  that  the  law 
implies  a  promise  by  the  original  subscribers  of  stock  who  did  not  pay  for  it 
In  money  or  other  property  to  pay  for  the  same  when  called  upon  by  creditors ; 
and  that  a  contract  between  themselves  and  the  corporation  that  the  stock 
shall  be  treated  as  fully  paid  and  non-assessable,  or  otherwise  limiting  their 
liability  therefor,  is  void  as  against  creditors.  The  decisions  of  this  court 
upon  this  subject  have  been  frequent  and  uniform,  and  no  relaxation  of  the 
general  principle  has  been  admitted." 
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Any  other  rule  would  put  the  creditors  at  a  disadvantage.  The 
incorporators  might  make  an  agreement  among  themselves  in  perfect 
good  faith  whereby  some  of  the  shareholders  who  by  virtue  of  their 
ability  to  promote  the  business  which  it  is  designed  to  carry  on  or 
because  of  some  influence  advantageous  to  it  which  they  might  pos- 
sess were  relieved  from  paying  the  par  value  of  the  stock  for  which 
they  had  subscribed  and  which  was  issued  to  them.  A  majority  of 
the  stock  might  be  disposed  of  in  that  way  and  the  nominal,  adver- 
tised, authorized  capital  would  thereby  be  a  fiction  and  the  actual 
assets  of  the  company  materially  lessened. 

The  counsel  for  the  appellant  relies  upon  Christensen  v.  Eno,  106 
N.  Y.  97,  12  N.  E.  648,  60  Am.  Rep.  429.  In  that  case  bonus  stock 
was  issued  to  the  defendant  Eno  without  any  expectation  on  the  part 
of  the  corporation  or  of  himself  that  he  should  pay  for  it,  and  it  was 
stock  for  which  he  never  subscribed.  The  court  used  this  language 
at  page  101  of  106  N.  Y.,  at  page  649  of  12  N.  E.  (60  Am.  Rep.  429)  : 

**There  Is  no  pretense  that  the  defendant  Eno  ever  subscribed  for  the  25 
shares  of  bonus  stock  (so  caUed)  or  entered  into  any  engagement  to  pay  the 
40  per  cent  credited  thereon.  This  was  distinctly  contrary  to  the  intention 
of  all  parties.  The  plaintiff  seeks  to  charge  him  as  though  he  had  subscribed 
for  the  stock  and  entered  into  a  contract  obligation  with  the  company  to  pay 
the  40  per  cent." 

In  the  present  case  the  defendant  subscribed  for  the  stock.  He 
testified : 

**I  don't  know  the  exact  date  I  subscribed  for  this  stock.  The  paper  wblcli 
1  signed  was  an  agreement  to  take  two  shares  of  stock,  which  I  took." 

The  subscription  for  the  stock  was  an  agreement  to  take  the  two 
shares,  and  was  his  written  contract  to  that  effect.  The  agreement 
by  which  he  was  to  be  absolved  from  paying  more  than  $25  for  each 
share  of  stock  taken  by  him  was  an  oral  agreement  in  pursuance  of 
a  resolution  of  the  "board  of  directors  of  the  corporation."  In  the 
Christensen  Case  the  decision  proceeds  upon  the  ground  that  Eno, 
the  stockholder,  who  had  accepted  the  bonus  stock,  got  nothing  "as 
against  any  one  entitled  to  question  the  transaction.  *  *  *  He 
entered  into  no  contract  to  pay  it.  *  *  *  The  unissued  shares  of 
a  corporation  are  not  assets.  When  issued,  they  represent  a  propor- 
tionate interest  in  the  shareholder  in  the  corporate  "property — an  in- 
terest, however,  subordinate  to  the  claims  of  creditors."  It  would 
seem,  therefore,  that  the  decision  in  that  case  rested  upon  the  fact 
that  there  was  no  written  agreement  by  the  shareholder  holding  the 
bonus  stock  to  agree  to  take  it  and  pay  for  it.  The  opinion  itself 
recognizes  the  implied  agreement  to  pay  for  shares  of  stock  subscribed 
for  and  which  had  been  delivered  to  the  shareholder.  This  language 
is  used  at  page  102  of  106  N.  Y.,  at  page  650  of  12  N.  E.  (60  Am. 
Rep.  429)  : 

"But  the  liability  of  a  shareholder  to  pay  for  stock  does  not  arise  out  of 
his  relation,  but  depends  upon  his  contract,  express  or  implied,  or  upon  some 
statute,  and,  in  the  absence  of  either  of  those  grounds  of  liability,  we  do  not 
I>erceiye  how  a  person  to  whom  shares  have  been  issued  as  a  gratuity  has  by 
accepting  them  committed  any  wrong  upon  creditors,  or  made  himself  liable 
to  pay  the  nominal  face  of  the  shares  as  upon  a  subscription  or  cqptract'* 
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In  so  far  as  the  Christensen  Case  holds  that  the  capital  stock  of 
a  corporation  is  not  a  trust  fund  to  its  full  extent  for  the  benefit  of 
creditors,  I  think  it  is  fair  to  assume  that  the  statement  is  based  upon 
the  particular  facts  in  that  case*  In  any  event,  it  seems  to  me  it  is 
contrary  to  the  later  authorities  in  our  own  state,  and  in  conflict  with 
the  unvarying  enunciation  of  the  law  in  the  United  States  Supreme 
Court. 

There  is  still  another  reason  which  it  seems  to  me  should  render 
the  defendant  liable  to  the  plaintiff  in  this  action.  Bear  in  mind  that 
the  defendant  claims  that  he  subscribed  for  and  received  the  two 
shares  in  the  automobile  corporation  solely  in  the  belief  and  expecta- 
tion that  its  plant  was  to  be  located  in  Ilion,  and  in  order  to  secure 
his  influence  in  behalf  of  this  local  enterprise.  After  the  purpose  to 
locate  in  Ilion  had  been  abandoned  and  the  plant  located  in  the  city 
of  Utica,  and  in  August,  1901,  the  defendant  executed  and  delivered 
to  the  same  man  who  induced  him  to  take  the  stock  and  who  was 
one  of  the  officers  of  the  corporation  a  proxy  authorizing  him  to  vote 
upon  this  stock  at  the  annual  meeting  of  the  stockholders  of  the  com- 
pany to  be  held  shortly  thereafter,  and  with  the  usual  full  power  of 
attorney  to  represent  him  at  that  meeting.  This  was  a  clear  recogni- 
tion of  his  then  ownership  of  the  stock,  and  denotes  that  his  title  was 
not  founded  entirely  upon  the  Ilion  project.  He*  might  have  returned 
his  certificate  and  rescinded  his  agreement  with  the  corporation  be- 
cause he  claims  that  a  fraud  was  perpetrated  upon  him  by  this  officer 
who  was  authorized  to  represent  him.  Instead  of  doing  that,  he  re- 
tained the  stock,  and,  if  the  venture  had  proved  a  profitable  one, 
he  would  have  shared  in  the  benefit  and  been  entitled  to  whatever 
dividends  might  have  been  declared  on  the  par  value  of  the  stock. 
Apparently  he  was  willing  to  take  his  chances  on  the  business,  even 
though  carried  on  in  Utica,  instead  of  Ilion.  He  did  nothing  toward 
repudiating  his  liability,  or  claiming  that  his  rights  were  to  be  deter- 
mined by  the  secret  agreement  had  with  the  directors  until  it  became 
apparent  that  he  was  to  be  called  upon  to  pay  the  full  par  value  of 
the  stock  for  which  he  had  subscribed.  The  judgment  should  be 
affirmed. 

Judgment  affirmed.  All  concur,  except  KRUSE,  J.,  who  dissents 
in  a  memorandum. 

KRUSE,  J.  (dissenting).  I  dissent  upon  the  authoritv  of  Christen- 
sen v.  Eno,  106  N.  Y.  97,  12  N.  E.  648,  60  Am.  Rep.  429.  In  view 
of  the  express  agreement  to  the  contrary,  no  promise  by  the  defendant 
can  be  implied  to  pay  more  for  the  stock  than  he  paid,  and  in  the  ab- 
sence of  any  provision  in  the  laws  of  the  state  of  the  foreign  corpora- 
tion, subjecting  the  stockholder  to  personal  liability  beyond  his  prom- 
ise, none  exists,  as  I  think,  against  him. 
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BRENNAN  v.  TRUSTEES  OF  VILLAGE  OF  BATH. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.     March  8,  1^11.) 

1.  Municipal  Gobpobations   (§  821*) — ^Torts— Defects   in   Fdblio  WXys— 

Evidence— Sufficiency. 

In  an  action  against  a  city  for  the  death  of  plaintiffs  intestate  caused 
by  a  defective  walk,  evidence  Tield  sufficient  to  take  the  case  to  the  jury 
on  the  question  of  the  city's  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  | 
821.*] 

2.  Municipal  Corporations  (§  821*) — ^Torts— Defects   in   Pubuo   Wat»— 

CoNTRi  butory  Negligence— Evidence— Sufficiency. 

In  an  action  against  a  city  for  the  death  of  plaintlflfs  Intestate  caused 
by  a  defective  walk,  evidence  on  the  issue  of  contributory  negligence  held 
to  raise  a  question  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  | 
821.*] 

McLennan,  P.  J.,  and  Williams,  J.,  dissenting. 

Appeal  from  Trial  Term,  Steuben  County. 

Action  by  Johanna  Brennan,  as  sole  administrator  of  the  estate  of 
Hugh  Brennan,  deceased,  against  the  Trustees  of  the  Village  of  Bath. 
From  an  order  and  judgment  dismissing  Uie  complaint,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Warren  J.  Cheney,  for  appellant. 
James  McCall,  for  respondent. 

KRUSE,  J.  Hugh  Brennan  fell  into  a  pond  in  the  village  of  Bath 
and  was  drowned,  so  it  is  claimed,  and  it  is  contended  that  he  came 
to  his  death  through  the  fault  of  the  defendant  village;  the  claim 
being  that  the  highway  which  runs  along  beside  the  pond  was  in  an 
unsafe  and  dangerous  condition,  and  not  properly  and  sufficiently 
guarded  on  the  side  next  to  the  pond,  that  Brennan  in  passing  along 
the  cinder  path  or  walk  on  the  margin  next  to  the  pond  stepped  into  a 
hole,  and  was  precipitated  into  the  water.  The  action  is  for  damages 
sustained  by  the  widow  and  children,  occasioned  by  the  death  of  Bren- 
nan. At  the  close  of  the  plaintiff's  evidence  a  nonsuit  was  granted, 
upon  the  ground  that  the  plaintiff  had  failed  to  show  that  Brennan 
was  free  from  contributory  negligence,  and  the  complaint  dismissed. 

The  question  of  defendant's  negligence  is  hardly  debatable.  As  has 
been  said,  on  the  margin  of  this  highway,  next  to  the  pond,  there  was 
a  cinder  pathway  used  by  pedestrians.  In  various  places  the  bank  had 
caved  in,  leaving  holes  extending  into  the  path  or  walk.  The  fence  on 
the  bank  had  become  dilapidated,  and  insufficient  to  prevent  persons 
from  falling  into  the  pond.  Several  casualties  of  this  kinpl  resulting 
in  the  loss  of  life  had  happened  before  the  one  in  question,  and  the  vil- 
lage officers  had  had  actual  notice  thereof  and  of  the  unsafe  and 
dangerous  condition  of  the  highway. 

The  more  serious  question  is  whether  the  evidence  is  sufficient  to 
show  that  the  defective  and  unguarded  condition  of  the  highway  was 

•For  other  cases  see  same  topic  ft  9  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexe 
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;e  of  Brennan's  death ;  and,  if  so,  whether  his  freedom  irom 
itory  negligence  was  established.  I  think  the  evidence  was 
t  upon  both  questions,  and  that  the  defendant  should  have  been 
ts  proof.  Brennan  was  last  seen  alive  on  the  night  of  October 
I,  between  11  and  12  o'clock,  at  the  Road  House  in  the  village, 
L  bowl  of  clam  chowder.  He  would  naturally  take  the  high- 
question  to  get  to  his  home.  The  next  morning  his  body  was 
1  the  pond  about  15  or  20  feet  from  a  place  where  the  side  of 
k  had  caved  in,  and  where  it  is  claimed  that  Brennan  fell. 

a  man  63  years  old  and  in  good  health,  and  it  can  be  found 
e  evidence  that  when  last  seen  alive  he  was  sober  and  his  f  ac- 

a  normal  condition. 

;  the  witnesses  differ  as  to  the  precise  condition  of  the  highway 
ce  at  the  particular  place,  the  jury  would  have  been  warranted 
ig  that  the  hole  was  3  feet  or  more  deep,  the  break  extending 
e  top  at  an  angle  of  45  degrees  or  more,  making  a  V-shaped 
I  the  bank,  and  extending  2%  feet  or  more  into  the  sidewalk ; 

fence  on  the  bank  leaned  over  toward  the  pond ;  that  all  of 
•ds  except  the  rail  and  top  board  were  off,  thus  leaving  a  space 
open  below,  except  a  wire,  and  that  had  become  loose  and  was 
n  the  cinders  which  had  caved  off  from  time  to  time ;  that  the 
1  existed  for  several  months,  and  others  had  fallen  into  it. 
morning  of  the  finding  of  Brennan's  body,  it  appeared  from 
ription  given  by  some  of  the  witnesses  that  there  were  foot- 
1  the  cinders  and  loose  material  at  the  place  where  the  bank 
ken  away  and  caved  in.  Stones  were  turned  over  and  the 
/ere  brushed  together  in  a  row.  When  Brennan's  body  was 
it  of  the  water,  cinders  were  found  adhering  to  the  back  of  his 
i  in  the  back  of  the  neck  and  in  the  hair,  and  there  was  a 
>n  the  side  of  the  head.  While  there  were  electric  lights  in 
nity,  there  is  evidence  showing  that  they  were  not  always 

and,  besides,  at  the  place  in  question  there  were  trees  and 
ry,  which  made  the  place  dark.  The  depth  of  the  water  in 
i  varied.  When  not  in  use,  the  pond  would  fill  up.  It  was 
^e  to  six  or  seven  feet  deep  where  it  is  claimed  Brennan  was 
1,  and  on  the  bottom  was  soft  mud,  from  18  inches  to  2  or  3 

p. 

)ut  calling  attention  to  other  circumstances,  I  think  the  evi- 
such  that  a  jury  could  find  therefrom  that  Brennan  stepped 
>  hole  or  so  near  it  that  the  loose  cinders  and  material  gave 
i  precipitated  him  into  the  pond,  and  that  he  was  drowned. 
:  improbable  that  in  falling  he  may  have  been  injured  to  such 
It  as  to  become  dazed  or  unconscious,  or  even  more  seriously 
it.  But  that  he  lost  his  life  as  a  result  of  the  unsafe  condition 
highway,  and  without  fault  upon  his  part,  I  think  the  jury 
e  warranted  in  finding  from  the  evidence  as  it  now  stands, 
udgment  and  order  should  therefore  be  reversed,  and  a  new 
nted,  with  costs  to  the  appellant  to  abide  the  event.  All  con- 
ept  McLENNAN,  P.  J.,  and  WILLIAMS,  J.,  who  dissent 
e  ground  that  defendant  was  not  shown  guilty  of  actionable 
ce,  nor  the  plaintiff's  intestate  free  from  contributory  negli- 
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AMERICAN  CASE  &  REGISTER  CO.  ▼.  GRISWOLD  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department     March  8,  1911.) 

COBPOHATIONS    (§  642*)-— FOBEIGN   CORPOBATIONS— DOINO   BUSINESS  IN    STATE. 

General  Corporation  Law  (Consol.  Laws,  c.  23)  §  15,  forbids  any  foreign 
corporation  to  do  business  in  the  state  without  first  procuring  a  certifi- 
cate of  authority  so  to  do  from  the  Secretary  of  State,  and  further  for- 
bids any  such  corporation  doing  business  in  the  state  to  sue  on  any 
contract  made  in  the  state  until  such  certificate  is  obtained.  Plaintiff, 
a  foreign  corporation,  mainteined  a  general  agent  for  the  sale  of  ite  prod- 
uct with  a  district  covering  a  large  part  of  the  eastern  end  of  the  state, 
and  an  office  operated  under  plaintiffs  name,  the  records  and  data  of 
which  were  plaintiffs  property.  Goods  were  sold  to  defendant  by  the 
agent  on  a  written  order,  subject  to  acceptance  at  the  home  office;  the 
order  providing  that  the  advance  payment  should  be  returned  to  defend- 
ant on  nonacceptance.  A  note  for  tixe  balance  of  the  price,  given  under 
a  misunderstanding,  was  returned  to  defendant;  the  balance  due  being 
stated  to  be  left  on  open  account  Held,  that  the  advance  payment,  to  be 
returned  on  rejection  of  the  order,  was  to  be  paid  in  the  state,  as  was 
the  balance  of  the  account,  and  that  the  requirement  of  a  foreign  accept- 
ance of  the  order  .was  ineffective  to  make  the  contract  other  than  a  New 
York  contract,  so  that  plaintiff,  having  no  certificate  of  authority,  and  its 
contract,  were  both  within  the  stetute,  and  no  action  could  be  mainteined 
on  the  contract 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  ${  2520-2527; 
Dec.  Dig.  S  e42.^1 

Appeal  from  Special  Term,  Washington  County. 

Action  by  the  American  Case  &  Register  Company  against  Morgan 
B.  Griswold  and  another.  From  a  judgment  for  plaintiff  (125  N.  Y. 
Supp.  4),  defendants  appeal.    Reversed,  and  new  trial  granted. 

The  plaintiff  is  a  foreign  corporation,  organized  under  the  laws  of  Ohio, 
with  ite  principal  office  at  Alliance,  Ohio.  The  defendante  are  doing  business 
at  Whitehall,  Washington  county,  N.  Y.  The  general  agent  of  the  plaintiff 
solicited  at  Whitehall  an  order  from  the  defendants  for  one  of  the  plaintifTs 
cash  registers.  The  written  order,  dated  there,  directed  the  company  to  ship 
to  the  defendante,  Whitehall,  N.  T.,  a  register  f.  o.  b.  at  Alliance,  Ohio,  at 
the  price  of  $270,  with  the  agreement  therein  that  the  register  should  be- 
long to  the  company  until  the  price  was  paid.  At  Vie  time  of  giving  the  or- 
der the  defendants  paid  the  agent  $25  to  apply  upon  the  purchase  price,  and 
the  order  recited  "that  it  is  teken  subject  to  the  acceptence  of  the  plaintiff 
at  Alliance,  Ohio,  and  if  not  accepted  by  it  any  money  paid  thereon  is  to  be 
refunded  and  any  obligation  incurred  is  to  be  canceled."  It  also  provided 
that  if  the  company  was  required  to  prepay  express  or  freight  charges,  the 
same  should  be  added  to  the  invoice.  After  the  order  and  the  $25  was  de- 
livered to  the  agent  and  forwarded  to  the  plaintiff,  the  defendante  discovered 
that  attached  to  the  order  was  a  paper  signed  by  them  which  was  in  sub- 
stance a  promissory  note  for  the  payment  of  the  balance  of  the  purchase 
price.  They  wrote  to  the  agent  at  Albany,  claiming  the  note  was  obtelned 
without  their  knowledge,  and  they  would  not  recognize  it  The  agent  wrote 
the  company,  advising  the  surrender  of  the  note,  and  thereupon  the  company 
wrote  to  the  defendante,  sending  to  them  the  so-called  note,  and  saying:  ''If 
agreeable,  after  you  have  examined  the  paper,  kindly  return  same,  or.  if 
you  prefer  to  leave  it  as  an  open  account,  it  will  be  satisfactory  to  us."  To 
which  the  defendante  mailed  a  reply,  acknowledging  ite  receipt,  thanking  the 
plaintiff  for  it,  and  saying:  "You  have  now  in  your  possession  the  regular 
order,  with  our  carbon  signature,  which  gives  you  all  record  of  the  transac- 
tion."   The  note  was  retained  by  the  defendante.    The  defendants  offered  to 

•For  other  cases  see  same  topic  ft  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexea 
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)  sabstance,  that  tlie  order  was  signed  on  condition  that  the  plaintiff 
xecute  a  fidelity  bond  protecting  the  defendants  from  any  claimed 
tnent  of  patent  with  reference  to  said  cash  register,  which  was  ex- 
B  tending  to  contradict  the  written  order,  to  which  ruling  the  defend- 
»pted. 

laintiff  had  not  procured  from  the  Secretary  of  State  a  certificate 
^as  authorized  to  do  business  in  this  state,  as  required  by  section  15 
general  corporation  law.    The  deposition  of  the  plaintiff's  treasurer 

I  in  evidence.  He  swore  that  the  company  was  doing  business  in  the 
New  York,  and  that  Mr.  Fossell  had  charge  of  the  business  in  the 
>f  Washington.  His  deposition  shows  that  Fossell  was  appohited 
agent  In  the  state  of  New  York  In  the  countleB  of  Chemung,  Sdiuyler, 
Cayuga,  and  other  counties  lying  east  of  said  counties  in  said  state, 
tockland,  Westchester,  Kings.  Queens,  Nassau,  and  Suffolk  counties; 
bad  to  maintain  a  general  office  In  the  state,  which  was  to  be  opened, 
■ated  under  and  In  the  name  of  the  company,  and  all  records  and  data 
office  were  to  belong  ezduslvely  to  the  company ;   and  that  the  com- 

paid  to  him  as  such  general  agent  should  be  In  full  aiid  complete 
atlon  for  maintaining  the  general  office,  traveling  expenses,  clerk 
d  Insurance  on  supplies,  except  goods  which  may  be  held  on  con- 
b  belonging  to  the  company.    The  plaintiff  notified  the  defendants  at 

II  that  it  accepted  the  order,  and  certain  correspondence  took  place 
them  with  reference  to  the  note  and  the  bond,  and  later,  and  before 
ndants  undertook  to  cancel  the  order,  they  found  much  fault  at  the 
[aiming  the  r^i^ter  was  not  being  shipped  as  agreed.  Before  the 
was  shipped  the  defendants  notified  plaintiff  not  to  ship  it:  that  they 
to  receive  It  Plaintiff  shipped  it  thereafter,  and  this  action  is 
to  recover  the  balance  of  the  purchase  price. 

efendants  rely  upon  an  alleged  parol  agreement  to  give  the  bond  as 
Ion  precedent  to  the  contract,  and  upon  the  allegation  that  the  plain- 
not  authorized  to  do  business  in  the  state  of  New  York,  and  there- 
not  maintain  the  action. 

ed    before    SMITH,    P.    J.,    and    KELLOGG,    SEWELL, 
HTON,  and  BETTS,  JJ. 
.  Dennis,  for  appellants, 
iford  Potter,  for  respondent 

M  M.  KELLOGG,  J.  The  $25  was  paid  in  this  state,  and  was 
paid  in  this  state  if  the  plaintiff,  at  Alliance,  Ohio,  did  not  ac- 

contract.  That  part  of  the  contract  was  clearly  made  in  and 
srformed  in  this  state.  When  the  note  was  surrendered,  and 
ties  agreed  "to  leave  it  as  an  open  account,"  the  money  was 
here.  The  plaintiff  maintained,  and  operated  in  its  name,  an 
:  Albany,  N.  Y.,  and  carried  on  its  business  in  the  territory 
From  that  office,  and  by  the  personal  canvass  and  solicitation  of 
Tal  agent  through  the  territory.  The  fact  that  the  contract 
>  that  it  is  subject  to  the  acceptance  of  the  company  at  Alliance, 
oes  not  change  its  character  from  a  New  York  state  contract. 
t  cases  such  a  provision  might  be  of  significance,  but  in  this 

other  facts  are  so  conclusive  that  it  is  isubstantially  unimpor- 

m  15  of  the  general  corporation  law,  which  prohibits  a  foreign 
tion  from  doing  business  in  this  state  without  having  first  pro- 
rom  the  Secretary  of  State  the  necessary  certificate,  provides  : 
no  such  corporation  doing  business  In  this  state  shall  maintain  an 
ere  upon  any  contract  made  In  this  state  unless  prior  thereto  such 
e  shall  have  been  obtained." 
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The  plaintiff  and  its  contract  are  fairly  within  the  terms  of  this  stat- 
ute. Plaintiff  was  therefore  illegally  doing  business  in  this  state  and 
cannot  maintain  this  action. 

It  is  unnecessary  to  consider  the  exception  to  the  ruling  excluding 
the  evidence  of  the  parole  agreement  with  reference  to  the  fidelity 
bond. 

The  judgment  should  be  reversed  upon  the  law  and  the  facts,  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


rLOWER  et  al.  v.  STATE. 

(Supreme  Court,  AppeUate  Division,  Third  Department    March  8,  1911.) 

States  (§  184*) — Claims— Court  of  CLAnca-nJuBisDicnoN— Refund  of  Stamp 
Tax. 

Tax  Law  (Consol.  Laws,  c.  60)  §  270,  provides  that,  on  proof  of  mistake 
in  affixing  and  canceling  the  stamps  for  the  tax  on  stock  sales  Imposed 
by  the  section,  the  comptroller  may  refund  the  amount  from  appropria- 
tions made  for  necessary  expenses  under  the  article  in  which  the  section 
appears.  Section  274  requires  all  expenses  incurred  by  the  comptroller 
in  carrying  out  the  provisions  of  the  article  shall  be  paid  him  by  the 
treasurer  out  of  any  money  appropriated  for  the  purpose.  Held,  that  a 
claim  for  stamps  affixed  and  canceled  under  an  invalid  amendment  to 
section  270,  prior  to  the  time  when  the  invalidity  was  established,  must 
be  presented  to  the  comptroller  to  be  audited  and  certified,  though  there 
was  no  existing  appropriation  applicable  thereto,  and  was  not  within  the 
jurisdiction  of  the  Court  of  Claims,  under  Code  Civ.  Proc.  S  264,  defining 
such  Jurisdiction,  and  providing  that  the  court  shall  not  have  jurisdiction 
of  a  claim  submitted  by  law  to  any  other  tribunal  or  officer  for  audit  or 
determination,  unless  the  claim  is  founded  on  an  express  contract  and 
has  been  rejected. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  t§  172-175;  Dec. 
Dig.  §  184.*] 

Appeal  from  Court  of  Claims. 

Action  by  Frederick  S.  Flower  and  others  against  the  State  of  New 
York  to  recover  the  value  of  certain  revenue  stamps.  From  a  judg- 
ment of  the  Court  of  Claims  (65  Misc.  Rep.  145,  121  N.  Y.  Supp.  96) 
dismissing  the  claim  for  want  of  jurisdiction,  plaintiffs  appeal.  Af- 
firmed. 

This  is  an  appeal  by  the  plaintiffs  from  a  judgment  of  the  Court  of  Claims. 
February  7,  1910,  dismissing  their  claim,  filed  February  25,  1909,  for  want  of 
jurisdiction. 

Section  315  of  chapter  211,  Laws  of  1905,  imposed  a  tax  of  two  cents  on 
each  $100  of  face  value  or  fraction  thereof  of  stock  sold.  Cbapter  414  of  the 
Laws  of  1006  amended  that  statute  by  basing  the  tax  on  each  share  of  $1CK) 
of  face  value  or  fraction  thereof,  the  amendment  to  take  effect  May  11,  190G. 
The  Court  of  Appeals,  in  People  ex  rel.  Farrington  v.  Mensching,  187  N.  Y. 
8,  79  N.  E.  884,  10  L.  R.  A.  (N.  S.)  625.  January  8,  1907,  declared  the  taxing 
clause  of  the  amendatory  statute  unconstitutional.  From  the  time  of  the  luis- 
sage  of  the  amended  law  until  the  decision  of  the  Court  of  Appeals,  the  plain- 
tifl^s,  as  stockholders,  canceled  a  stamp  of  two  cents  for  each  share  of  stock, 
regardless  of  the  face  or  par  value  thereof,  and  in  this  action  seek  to  recover 
the  excess  of  tax  so  paid.  On  February  26,  1907,  their  attorney  went  to  the 
comptroller's  office  to  present  their  claim  to  the  comptroller,  pursuant  to  the 

*For  other  cases  see  same  topic  A  fi  nuiibbr  in  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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provisions  of  the  1906  law,  now  section  270  of  the  tax  law  (Consol.  I^aws 
1909,  c.  eO),  which  gave  to  that  officer  the  power,  upon  satisfactory  proof 
that  stamps  had  been  erroneously  fixed  and  canceled  to  the  loss  of  an  inno- 
cent person,  to  refund  the  amount  thereof  from  appropriations  made  for  nec- 
essary expenses  under  the  article  in  which  the  provision  occurred,  and  the 
attorney  was  shown  an  opinion  of  the  Attorney  General  advising  the  comptrol- 
ler that  he  bad  no  power  in  such  cases.  The  attorney  told  the  deputy  com- 
troUer  that  plaintiffs  had  a  claim  of  about  $3,800.  The  deputy  said  it  was 
not  necessary  to  go  into  it  further,  as  the  comptroller  had  no  power  and  there 
were  no  funds.  The  claim  was  not  formally  presented.  Thereupon  the  plain- 
tiffs brought  this  action. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  and 
HOUGHTON,  JJ. 

Louis  S.  Phillips  (William  F.  Unger,  of  counsel),  for  appellants. 
The  Attorney  General  (Wilbur  W.  Chambers,  of  counsel),  for  re- 
spondent   ' 

JOHN  M.  KELLOGG,  J.  The  plaintiffs  purchased  the  stamps  in 
the  ordinary  course  of  business  from  the  comptroller,  and  attached 
them  on  the  sale  of  stock  according  to  their  understanding  of  the  law, 
and  according  to  the  strict  letter  of  the  law,  if  the  amendatory  statute 
of  1900  had  been  within  the  constitutional  power  of  the  Legislature. 
But  the  taxing  clause  of  that  statute  was  unconstitutional,  and  there- 
fore the  claimants  in  relying  upon  it  had  erroneously  fixed  and  canceled 
stamps  to  the  amount  claimed.  They  acted  in  entire  good  faith,  and 
within  the  spirit  of  the  statute  are  entitled  to  have  the  amount  of 
said  tax  refunded. 

The  comptroller  sells  the  stamps,  and  by  the  provisions  of  the  then 
statutes,  similar  to  section  279  of  the  present  tax  Jaw,  paid  the  pro- 
ceeds into  the  State  Treasury,  where  they  are  applicable  to  the  general 
fund  "and  to  the  payment  of  all  claims  and  demands  which  are  a  law- 
ful charge  thereon." 

By  section  319  of  the  tax  law,  now  section  274,  the  comptroller  is 
directed  to  make  contracts  for  dies,  plates,  printing,  and  for  the  manu- 
facture of  the  stamps,  and  provide  stationery  and  clerk  hire,  books  and 
blanks  for  putting  in  operation  the  provisions  of  the  statute,  and  all 
expenses  so  incurred  by,  him  are  to  be  paid  to  him  by  the  State  Treas- 
urer from  any  moneys  appropriated  for  such  purpose.  By  section  315 
of  the  tax  law  as  amended  in  1906,  the  refund  therein  provided  is  to 
be  paid  from  appropriations  made  for  such  expenses.  It  is  evident, 
therefore,  that  it  is  clearly  the  duty  of  the  comptroller  to  pass  upon 
the  plaintiff's  claim,  ascertain  and  determine  the  amount  thereof,  and 
certify  to  the  same  in  proper  manner,  so  that  it  may  be  paid  from  any 
funds  properly  applicable  to  that  purpose.  We  must  assume  that,  if 
the  Legislature  has  not  appropriated  sufficient  funds  for  that  purpose, 
it  will  perform  such  duty  upon  proper  statement  of  the  comptroller 
that  certain  sums  were  due  to  claimants  which  could  only  be  payable 
under  the  statute  from  such  appropriations.  The  claim  was  never  in 
fact  presented  to  the  comptroller  or  rejected  by  him  and  the  appel- 
lants are  at  liberty  to  take  such  action  before  him  as  they  may  be  ad- 
vised. 

128N.Y.S.— 14 
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It  IS  clear  that,  if  the  statute  required  this  claim  to  be  submitted  to 
the  comptroller  for  determination,  it  is  ndt  a  claim  within  the  jurisdic- 
tion of  the  Court  of  Claims.  Section  264  of  the  Code  of  Civil  Proce- 
dure, conferring  jurisdiction  upon  that  court,  provides: 

"But  the  court  has  no  jurisdiction  of  a  claim  submitted  by  law  to  any  oth- 
er tribunal  or  officer  for  audit  or  determination,  except  where  the  claim  is 
founded  upon  express  contract  and  snch  claim,  or  some  part  thereof,  has  been 
rejected  by  such  tribunal  or  officer." 

It  is  manifest  that  this  claim  does  not  rest  upon  express  contract. 
It  may  be  considered  as  a  claim  arising  from  the  terms  of  the  statute 
which  imposes  the  tax,  and  provides  a  remedy  by  which  an  innocent 
person  erroneously  paying  too  much  may  properly  be  reimbursed.  I 
think,  therefore,  the  Court -of  Claims  had  no  jurisdiction,  and  that  the 
comptroller  alone  can  grant  relief. 

The  judgment  should  be  affirmed,  with  costs.  All  concur;  SMITH, 
P.  J.,  in  result,  on  the  ground  that  the  Court  of  Claims  had  no  jurisdic- 
tion. 


(71  Misc.  Rep.  126.) 

THOMPSON  V.  GIMBBL  BROS. 

(Supreme  Court,  Appellate  Term.     February  16,  1911.) 

1.  Assignments  (i  57*)  —  Future  Wages  — Notice  to  Emploteb  — "Agree- 

ment." ^ 

Personal  Property  Law  (Consol.  Laws,  c.  41)  §  42,  requires  lenders  of 
money  to  employes  on  salaries  on  an  assignment  or  note  to  file  within 
three  days  with  the  employers  a  copy  of  the  agreement,  assignment,  or 
note.  An  empl(^6  gave  a  power  of  attorney  to  execute  a  note  in  his 
name  for  a  loan  and  to  assign  a  part  of  his  salary.  The  attorney  exe- 
cuted a  note  In  the  name  of  the  employ^  and  delivered  it  to  the  lender, 
who  with  the  third  person  commenced  business  at  the  same  time  and  oc- 
cupied the  same  offices,  and  the  third  person,  who  paid  no  rent,  negoti- 
ated notes  only  for  the  lender.  The  making  of  the  note  and  the  advance 
of  the  money  were  simultaneous  acts.  Held,  that  the  note  and  the  power 
of  attorney  were,  when  construed  together,-  an  agreement  within  the 
statute,  and  the  failure  to  deliver  to  the  employer  a  copy  thereof  within 
three  days  defeated  an  action  against  the  employer. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent.  Dig.  §§  110-120; 
Dec.  Dig.  §  57.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  2S2-284.] 

2.  Statutes  (§  206*) — Construction— Meaning  of  Words. 

The  court  in  construing  a  statute  must,  if  possible,  give  effect  to  all 
the  language  thereof. 

[Ed.  Note. — For  other  cases,  see  Statutes,  Cent  Dig.  §  283;  Dec  Dig. 
§  20i>.*] 

8.  Statutes  (§  184*) — Construction— Legislative  Intent. 

The  court  in  construing  a  statute  must  give  effect  to  the  purpose  of 
the  Legislature. 

[Ed.  Note. — ^For  other  cases,  see  Statutes,  Cent.  Dig.  §  262;  Dec.  Dig. 
§  384.*] 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexea 
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4.  CouBTS  m  ISS*) — Municipal  Courtv-Jubisdictiow. 

An  action  on  an  assignment  of  only  a  part  of  the  wages  of  an  employ^ 
for  one  or  more  separate  weeks  is  not  within  the  jurisdiction  of  the  Mu- 
nicipal Court,  requiring  a  court  with  equity  powers. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  t§  437-468;  Dec. 
Dig.  §  188.*] 

5.  AssiaNicENTS  (1 12d*)— Assignment  of  Pabt  ov  Wagi»— Actions— Pabties. 

An  action  under  an  assignment  of  a  part  of  the  wages  of  an  empployfi 
for  one  or  more  separate  weeks  requires  the  presence. of  the  assignor  as 
a  party. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent  Dig.  |i  213-219; 
Dec.  Dig.  §  129.*3 

6.  Assignments  (|  12">) — Validity— Existence  of  Subject- Matteb. 

The  subject-matter  of  an  assignment  must  have  at  least  a  potential 
existence  to  render  the  assignment  valid,  and  an  assignment  of  wages 
not  earned  by  assignors,  who  were  not  employed  by  the  employer,  is  in- 
valid. 

[Ed.  Note. — ^For  other  cases,  see  Assignments,  Cent  Dig.  §  20;  Dec. 
Dig.  I  12.*] 

7.  Assignments  (§  134*) — ^Actions—Evidence. 

Where  an  assignment  of  wages  executed  under  a  power  of  attorney 
given  by'  an  employ^  was  given  under  a  valid  agreement  at  the  time  of 
the  making  of  the  loan  to  the  employ^  to  give  further  security  if  sufla- 
clent  funds  were  not  obtained  from  the  original  security,  there  could  be 
no  recovery  against  the  employer  on  the  assignment  without  proof  of  the 
agreement,  of  Uie  security  given  at  the  time  of  the  loan,  and  of  the  dis- 
position made  thereof. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent  Dig.  §§  229-231; 
Dec.  Dig.  §  134.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict ^ 

Action  by  Myrtle  M.  Thompson  against  Oimbel  Bros.  Prom  a 
judgment  for  defendant  rendered  in  the  Mtinicipal  Court  of  the  City 
of  New  York,  plaintiff  appeals.    Affirmed. 

Argued  before  HENDRICK,  LEHMAN,  and  DELANY,  JJ. 

Frederick  H.  Cunningham,  for  appellant. 
Gallert  &  Heilbom,  for  respondent 

HENDRICK,  J.  Five  of  the  seven  causes  of  action  are  founded  on 
promissory  notes  signed  by  an  attorney  in  fact  representing  five  em- 
ployes at  defendant's  store  in  Philadelphia.  All  the  notes  bear  ex- 
cessive interest,  whiclr  varies,  as  computed  by  defendant's  attorneys, 
from  175  to  390  per  cent,  per  annum.  By  chapter  77  of  the  Laws  of 
1904,  which  is  now  section  42  of  the  personal  property  law,  the  Legis- 
lature of  this  state  passed  "An  act  to  require  lenders  of  money  on 
salaries  of  employes  to  file  with  employers  a  copy  of  agreement  or 
assignment  under  which  claim  is  made."  The  following  is  a  copy  of 
the  act: 

"Section  1.  Any,  person  or  persons,  firm,  corporation  or  company,  who  shall, 
after  March  18th,' 1904,  make  to  any  employ 6  an  advance  of  money,  or  loan, 
on  account  of  salary  or  wages  due  or  to  be  earned  in  the  future  by  such  in- 
dividual, upon  dn  assignment  or  note  covering  such  loans  or  advances,  shall 
not  acquire  any  right  to  collect  or  attach  the  same  while  in  the  possession  jor 
control  of  the  employer,  unless  within  a  period  of  three  days  after  the  execu- 

*For  oUier  ca«ei  see  lame  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tfon  of  Buch  assignment  or  notes  and  the  making  of  such  loan  or  loans,  tlie 
party  making  such  loan  and  taking  such  assignment  shall  have  filed  with  the 
employer  or  employers  of  the  individual  so  assigning  his  present  or  prospec- 
tlye  salary  or  wages,  a  duly  authenticated  copy  of  such  agreement  or  assign- 
ment or  notes  under  which  the  claini  is  made. 

"Sec.  2.  No  action  shall  be  maintained  in  any  of  the  courts  of  this  state, 
brought  by  the  holder  of  any  such  contract,  assignment  or  notes,  given  by  an 
enlploy^  for  moneys  loaned  on  account  of  salary  or  wages,  in  which  it  Is 
soxight  to  charge  in  any  manner  the  employer  or  employers,  unless  it  shall 
appear  to  the  satisfaction  of  the  court  that  a  copy  of  such  agreement,  assign- 
ment or  notes,  together  with  a  notice  of  lien,  was  duly  filed  with  the  em- 
ployer or  employers  of  the  person  making  such  agreement,  assignment  or 
notes  by  the  person  or  persons,  corporation  or  company  making  said  loan 
within  three  days  after  tiie  said  loan  was  made  and  the  said  agreement,  as- 
signment or  notes  were  given." 

If  the  lenders  in  this  case  had  lent  money  to  the  employes  named 
in  the  complaint  on  promissory  notes,  of  which  notice  had  been  given 
t&,  defendant  within  three  days  thereafter,  there  could  have  been  no 
defense.  Instead  of  this  simple  procedure,  the  lenders  resorted  to  tlie 
following  device:  The  employe  at  Philadelphia  executed  a  power  of 
attorney  to  one  Stella  Blanding  of  Portland,  Me.  She  signed  a  note 
in  the  name  of  the  employe  and  delivered  it  to  N.  W.  Hasten  Com- 
pany of  the  same  place.  A  check  was  forthwith  mailed  to  the  employe. 
Some  weeks  or  months  later,  after  default  and  protest  of  the  note, 
Blanding  under  her  power  of  attorney  executed  to  N.  W.  Hasten 
Company  an  assignment  of  a  portion  of  the  employe's  salary.  Within 
three  days  thereafter  they  mailed  a  copy  of  the  assignment  and  a 
notice  of  lien  to  the  employer. 

One  of  the  defenses  is  that  the  notice  to  the  employer  was  not  filed 
within  three  days  from  the  time  of  the  loan.  All  the  facts  are  agreed 
upon.  There  does  not  seefti  to  be  much  room  for  disagreement  as  to 
the  meaning  of  the  statute : 

"No  action  shall  be  maintained  ♦  ♦  ♦  unless  ♦  •  •  a  copy  of  such 
agreement,  assignment  or  notes,  together  vdth  a  notice  of  lien,  was  duly  filed 
with  the  employer  *  ♦  •  within  three  days  after  the  said  loan  was  made 
and  the  said  agreement,  assignments  or  notes  were  given,'* 

The  notes  were  made  and  the  checks  were  delivered  at  practically 
the  same  hour.  The  copies  of  notes  were  never  filed  and  the  notices 
werjj  not  filed  until  the  assignments  were  executed  by  the  attorney  in 
fact,  long  after  the  period  of  three  days  had  expired.  The  inhibition 
of  the  statute  therefore  seems  to  attach  that  "no  action  shall  be  main- 
tained." It  seems  to  us  that  one  of  the  purposes  of  the  statute  was  to 
minimize  the  evils  of  these  extortionate  loans  by  taking  from  the 
lender  the  means  of  coercion.  Notice  to  the  employer  immediately 
after  the  loan  is  made  and  the  note  is  given  would  tend  to  this  result. 

We  have  been  cited  to  the  cases  of  Thompson  v.  Interborough 
Rai)id  Transit  Co.,  49  Misc.  Rep.  102,  96  N.  Y.  Supp.  416,  and  Union 
Credit  &  Investment  Co.  v.  The  Union  Stockyard  &  Market  Co.,  46 
Misc.  Rep.  431,  92  N.  Y.  Supp.  2G9.  The  first  case  Qted  decic'cd  a 
question  similar  to  the  one  at  bar,  and,  unless  it  can  be  distinguished, 
wet  must  arrive  at  the  same  conclusion  as  was  reached  therein.  In  that 
case  the  eflFect  of  a  failure  to  file  a  copy  of  the  agreement,  or  of  tlie 
notes  was  not  considered.    The  assignment  only  was  under  considera- 
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In  the  present  case  the  making  of  the  note  and  the  advance  of 
>ney  were  practically  simultaneous  acts.     That  brings  the  case 
within  the  letter  of  the  inhibition: 

iction  shall  be  malntalued,  unless  a  copy  of  such  notes,  together  with 
5  of  Hen,  was  duly  filed." 

laps  it  may  be  argued  with  some  force  that  the  words  *'agree- 
and  "notes"  in  3ie  inhibition  are  without  effect  because  tKe 
1  of  lien"  can  be  filed  only  in  connection  with  an  assignment, 
eneral  rule  notes  and  assignments  create  no  lien,  and  therefore 
ice  of  lien  can  be  given.  But  effect  must  be  given  to  all  the 
^e  incorporated  within  a  statute,  where  such  construction  is  pos- 
In  this  case  such  construction  must  be  given  in  order  to  effect 
pose  of  the  Legislature.  We  believe  that  the  lawmakers  consid- 
lat  the  making  of  a  note  under  a  power  to  add  an  assignment 
itional  security  created  an  inchoate  lien,  and  that  the  filing  of 
te  with  the  employer  was  as  much  a  thing  to  be  done  as  the  fil- 
an  assignment. 

le  case  cited  from  49  Misc.  Rep.  102,  96  N.  Y.  Supp.  410,  the 
eems  to  have  been  of  opinion  that  the  assignment  and  the  loan 
iot  made  at  the  same  time,  but  that  they  would  have  taken  a 
y  view  had  it  been  established  that  the  attorney  in  fact  of  the 
e  was  the  alter  ego  of  the  lender.  We  are  inclined  to  hold  that 
roof  was  supplied  in  this  case.  The  lender  and  the  attorney  In 
mmenced  business  in  Maine  at  the  same  time,  occupied  the  same 
for  which  the  attorney  paid  no  rent,  and  the  attorney  negotiated 
vith  that  one  lender  only.  It  also  seems  reasonable  that  the 
ind  the  power  of  attorney  should  be  construed  togethei  as  an 
nent"  within  the  purposes  contemplated  by  the  statute, 
ire  also  of  opinion  that  the  Municipal  Court  had  no  jurisdiction, 
torney  in  fact  did  not  assign  any  integral  part  of  the  employe's , 
but  a  portion  of  the  wages  of  one  or  more  separate  weeks.  An 
under  such  an  assignment  seems  to  require  the  machinery  of  a 
if  equity  and  the  presence  of  the  assignor  as  a  party.  Dickinson 
in,  125  App.  Div.  735,  110  N.  Y.  Supp.  735 ;  Chambers  v.  Lan- 
IfiO  N.  Y.  342,  348,  54  N.  E.  707. 

^e  are  right  in  the  above  reasoning,  the  judgment  should  be 
d,  also,  as  to  the  first  and  second  causes  of  action  in  which  the 
vere  negotiated,  not  in  Maine,  but  in  Rhode  Island.  And  for 
itional  reason :  The  assignment  in  those  cases  had  no  subject- 
on  which  to  operate.  The  wages  were  not  then  earned,  nor 
tie  assignors  in  defendant's  employment.  If  the  subject-matter 
assignment  has  no  actual  e^tistence,  it  should  have  at  least  po- 
existence.  Cooper  v.  Douglass,  44  Barb.  409. 
e  is  another  theory  upon  which  the  judgment  should  be  af- 
It  seems  to  us  that,  even  if  the  agent  was  not  the  alter  ego 
ntiff's  assignor,  there  are  other  features  in  the  case  which  re- 
is  to  affirm  the  judgment.  We  think  it  is  clear  that  under  sec- 
\  of  the  personal  property  law  there  can  be  no  recovery  of  any 
;e  of  money  or  loan  on  account  of  salary  or  wages  unless  notice 
is  given  within  three  days  after  such  advance  or  loan  is  con- 
ited  and  the  agreement  under  which  the  borrower  claims  is 
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executed,  whether  such  agreement  be  in  the  form  of  an  assignment, 
contract,  or  note. 

In  this  case  the  borrower  obtained  the  loan  through  a  person  whom 
for  the  purposes  of  the  argument  we  may  denominate  his  agent.  All 
the  agreements  with  the  lender  were  made  through  this  intermediary 
by  virtue  of  a  power  of  attorney.  The  plaintiff  claims  that  he  first 
loaned  the  money  upon  the  borrower's  note,  and  only  thereafter  re- 
ceived the  assignment,  and  that  he  had  no  claim  to  the  borrower's 
wages  until  this  assignment  was  made.  The  whole  transaction  having 
been  consummated  under  a- written  power  of  attorney,  the  plaintiff 
can  recover  only  if  this  subsequent  assignment  was  made  in  con- 
formity with  the  power.  This  power  is  in  evidence  and  was  apparently 
at  all  times  known  to  the  lender.  It  contains  a  general  clause  author- 
izing the  attorney  to  borrow  money  and  in  order  to  obtain  the  loan  to 
execute,  deliver,  and  sell  the  promissory  notes  of  the  borrower,  and 
to  do  and  perform  each  and  every  act  and  thing  which  he  "may  deem 
necessary  or  desirable  to  the  end  that  said  loan  may  be  secured  by  said 
borrower  and  his  said  notes  negotiated."  The  specific  provisions  in  the 
power  material  to  this  action  are : 

"Without  In  any  way  limiting  or  restricting  the  general  powers  given  to  my 
attorney  aforesaid,  but  solely  by  way  of  explanation  as  to  certain  powers  in- 
cluded in  the  above  general  power,  I.  hereby  give  my  attorney  aforesaid  full 
right,  power,  and  authority  for  me  in  my  name,  place,  and  stead  ♦  •  ♦  to 
make  at  such  time  or  times  as  may  be  necessary  or  he  may  think  proper  such 
an  assignment,  agreement,  contract,  or  arrangement  relating  to  my  wages 
now  earned,  now  being  earned,  or  hereafter  to  be  earned  under  any  engage- 
ment with  my  present  employer  or  under  any  engagement  with  any  employer 
with  whom  I  may  hereafter  be  engaged,  as  my  said  attorney  may  think  nec- 
essary or  desirable.  *  *  *  And  the  powers  of  the  aforesaid  attorney  are 
hereby  declared  to  be  continuing  powers  until  any  and  all  obligations  con- 
tracted through  or  by  the  execution  of  the  same  are  finally  and  completely 
satisfied  and  paid,  and  said  attorney  is  authorized  to  agree  for  me  with  any 
purchaser  of  any  notes  or  the  receiver  of  any  collateral  that,  if  sufficif^ 
funds  are  not  received  hy  virtue  thereof  to  satisfy  said  obligation  in  fulh 
then  that  from  time  to  time  further  assignments  of  wages  due  or  to  become 
due  from  the  employer  by  whom  I  am  then  etnployed  wiU  be  made  and  de- 
livered,  ♦  •  ♦  and  said  attorney  is  authorized  to  execute  and  deliver  said 
further  assignment  or  assignments  on  request.  (The  italics  are  in  the  printed 
power  of  attorney.) 

Since  this  power  is  only  for  the  purpose  of  obtaining  a  loan,  it  is 
obvious  that  the  assignments  are  authorized  only  for  this  purpose. 
Bearing  this  in  mind,  we  are  bound  to  hold  that  an  assignment  there- 
under may  be  made  only  (a)  when  given  to  secure  the  loan  at  the  time 
the  loan  is  obtained ;  (b)  when  given  under  a  valid  agreement  made 
at  that  time  to  provide  further  security  if  sufficient  funds  are  not  ob- 
tained from  the  notes  or  other  security  given  at  the  time  the  loan  is 
made.  If  the  assignments  here  sued  upon  were  made  at  the  time  the 
loan  was  made  as  primary  security  for  the  loan,  then  concededly  sec- 
tion 42  of  the  personal  property  law  was  not  complied  with.  If,  on 
the  other  hand,  they  were  given  under  a  valid  agreement  made  at  that 
time  to  give  further  security,  if  sufficient  funds  are  not  obtained  from 
the  original  security,  then  the  plaintiff  cannot  recover  without  proof 
of  the  nature  of  the  agreement,  of  the  security  then  given,  and  of  the 
disposition  made  of  such  security. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 
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In  re  JONES. 

me  Court,  Appellate  Division,  Fourth  Department     March  8,  1011.) 

ST8  (§  227*) — BiANAOEMENT  OF  PBOPEBTT— LeOAL  EXPENSES— RESISTING 
aiOVAL. 

CV'here  a  testamentary  trustee,  at  the  request  of  beneficiaries,  contin- 
1  'the  class  of  investments  the  testator  had  Daade,  some  of  which  were 
fortunate,  and  successfully  resisted  an  attempt  at  his  removal,  made 
a  beneficiary  who,  though  not  bound  by  her  prior  request  because  then 
minor,  had  waited  five  years  after  majority  before  acting,  the  trustee 
ing  finally  ordered  only  to  give  bond  to  protect  the  petitioner  as  he  had 
ered  in  the  beginning,  his  reasonable  expenses  for  attorney's  fees 
}uld  be  allowed  as  a  credit  on  an  accounting. 
[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  §  324;   Dec  Dig.  S 

BT8   (S  227*)— Management  of   Pbopebtt— Expenses— Resisting   Re- 

VAL. 

Sot  was  it  material  that  the  payment  to  the  attorney  was  not  made  in 

^  trustee's  lifetime,  but  by  his  executrix,  who  filed  his  accounts  as 

istee. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent  Dig.  S  324;   Dec  Dig.  S 

r.*] 

8T8  (S  219*) — ^Accounting  by  Trustee— Chabges—Intebest. 

(Vliere  a  trustee  in  a  will  invested  money  in  securities  bearing  less  than 

)er  cent,  and  had  some  money  in  savings  banks  when  he  died,  his  ex- 

itrix  should  be  charged  on  the  securities  she  holds  for  the  benefit  of 

i  trust  estate  only  such  interest  as  they  had  earned^  and  the  same  as 

the  moneys  in  savings  banks,  but  where  she  commingled  it  with  her 

sband's  estate,  the  rate  of  6  per  cent,  should  be  imposed. 

Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  §§  314-317;    Dec. 

5.  S  219.*] 

McLennan,  P.  J.,  dissenting. 

eal  from  Surrogate's  Court,  Monroe  County. 

lie  matter  of  the  settlement  of  the  accounts  of  W.  Martin  Jones, 

ed,  as  trustee  under  the  will  of  Henry  Powis,  deceased.    From  a 

of  the  Surrogate's  Court  judicially  settling  the  accounts  of  W. 
1  Jones,  deceased,  trustee  under  the  will,  Gertrude  M.  Jones, 
rix  under  the  will  of  W.  Martin  Jones,  deceased  trustee,  ap- 

Modified  and  affirmed, 
ued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
;E,  and  ROBSON,  JJ. 

Martin  Jones,  Jr.,  for  appellant. 

lin  S.  Smallwood,  for  respondents  Newcomb  and  others. 

liam  C.  Kohlnietz,  for  respondents  Powis  and  infants. 

^ING,  J.  Henry  Powis  died  in  1884,  leaving  a  will  in  which  he 
1  two  of  his  daughters  and  W.  Martin  Jones  as  executors  and 
IS.  The  will  was  admitted  to  probate.  The  daughters  renounced 
tters  testamentary  were  issued  to  Jpnes.  In  1886  a  judicial  set- 
it  was  had  by  him  as  executor,  showing  in  his  hands  as  trustee 
$18,000,  which  he  continued  to  manage  and  invest  until  his  death 
5.  The  testator  had  been  in  the  habit  of  loaning  money  in  West- 
er caiei  lee  same  topic  A  i  nuvber  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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era  states.  There  was  a  life  tenant,  Richard  Powis,  of  a  part  of  these 
funds,  and  he  with  the  remaindermen,  or  the  uhimate  beneficiaries, 
desired  the  trustee  to  make  investments  in  the  West  and  signed  a 
contract  authorizing  him  to  do  so.  These  investments  were  made  and 
some  of  them  turned  out  unfortunately.  Some  of  the  beneficiaries 
who  signed  the  contract  were  minors,  and,  of  course,  were  not  bound 
by  it.  One  of  these  who  had  attained  her  majority,  and  about  five 
years  after  that  period  commenced  a  proceeding  in  the  Surrogate's 
Court  in  1900  to  remove  Jones  as  trustee.  He  offered,  as  it  is  claimed, 
to  give  a  bond  indemnifying  the  petitioner  in  that  proceeding,  but  the 
contest  continued.  He  subsequently,  under  the  direction  of  the  surro- 
gate, filed  his  account  as  trustee  and  a  decr^  was  entered  settling  the 
same.  As  a  result  of  the  proceeding,  he  was  required  to  give  a  bond 
in  the  sum  of  $5,000  to  protect  the  petitioner,  which  he  did.  The  pro- 
ceeding was  long  continued  and  quite  hotly  contested,  and  Mr.  Salis- 
bury, an  attorney,  acted  with  Mr.  Jones  upon  the  trial.  I  think  Mr. 
Jones  was  justified  in  resisting  the  effort  to  remove  him.  He  made 
no  investment  in  foreign  securities  until  he  was  requested  in  writ- 
ing to  do  so  by  the  life  tenant  and  beneficiaries  and  upon  their  agree- 
ment to  protect  and  indemnify  him  against  loss  thereby.  The  peti- 
tioner who  had  joined  in  the  proceeding  was  a  minor  at  that  time,  and, 
of  course,  was  not  legally  bound  by  the  agreement  which  she  had  ex- 
ecuted. She  waitted  for  five  years  with  full  knowledge  that  these  in- 
vestments were  being  made  before  she  attempted  to  repudiate  the  con- 
duct of  the  trustee,  and  then  applied  for  his  removal.  Assailed  as 
he  was  in  this  proceeding  to  be  ousted  from  a  position  to  which  he 
bad  been  nominated  by  the  testator,  it  was  necessary  for  him  to  de- 
fend himself.  As  stated,  he  was  willing  to  give  a  bond  to  protect  the 
petitioner  at  the  outset  of  the  proceeding,  but  that  was  not  satisfac- 
tory, and  all  that  was  accomplished  after  the  termination  of  the  long 
litigation  was  to  require  him  to  give  this  bond  and  he  continued  in 
the  trusteeship. 

The  investments  which  he  made  in  the  Western  states  were  crit- 
icised. The  one  in  the  Eldorado  Light  &  Fuel  Company  of  Kansas 
was  properly  held  not  to  be  within  the  scope  of  his  authority.  It  is 
conceded,  however,  that  they  were  made  in  good  faith  and  in  an  hon- 
est attempt  to  carry  out  the  wishes  of  the  beneficiaries  who  desired 
the  fund  invested  in  mortgage  security  in  the  West.  After  this  pro- 
ceeding had  terminated,  Richard  Powis,  the  life  tenant,  also  com- 
menced a  proceeding  to  require  the  trustee  to  account  or  to  remove 
him,  and  that  proceeding  was  pending  when  Mr.  Jones  died  in  190G. 
Mr.  Salisbury  appeared  also  in  that  proceeding.  He  was  not  paid  for 
the  first  proceeding  or  in  fact  for  the  second  during  the  lifetime  of 
Mr.  Jones.  He  charged  $500  for  his  services  in  the  first  proceeding, 
and  no  question  has  been  raised  that  they  were  not  worth  that  sum. 
After  Mr.  Jones  died,  his  widow,  Mrs.  Jones,  who  was  the  executrix 
of  his  will,  was  cited  to  file  .the  accounts  of  the  trustee,  which  she  did. 
She  paid  Salisbury  his  charge  of  $500,  and  the  payment  was  disal- 
lowed by  the  Surrogate's  Court.  It  seems  to  me  she  should  be  al^ 
lowed  this  sum  which  she  paid.  As  stated,  the  proceeding  was  to  re- 
move Mr.  Jones  as  trustee,  and  he  did  not  unreasonably  resist  the 
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ide  upon  him  in  filing  an  answer  and  presenting  his  proofs, 
eded  on  the  main  proposition  in  that  he  was  not  removed, 
that  he  was  individually  primarily  liable  to  Mr.  Salisbury. 
Iways  so  with  an  executor  or  trustee.  That  fact,  however, 
absolve  the  estate  from  reimbursing  him  for  the  amount  he 
ided,  provided  only  the  disbursement  is  a  proper  one;  and 
essary  a  lien  may  be  maintained  upon  the  estate.  Matter  of 
11  App.  Div.  23,  97  N.  Y.  Supp.  171.  Nor  does  the  fact 
)ayment  was  not  made  by  Mr.  Jones  in  his  lifetime  militate 
s  validity.  Matter  of  Blair,  67  App.  Div.  116,  120,  73  N. 
675.  I  tliink  the  decree  should  be  modified  by  allowing  to 
ant  this  expenditure, 
llowing  is  the  surrogate's  fifteenth  finding: 

le  said  trustee  should  be  surcharged  with  interest  on  all  accounts, 
and  assessments  of  the  estate  drawing  Interest,  from  April  9,  1906, 
f  the  death  of  the  life  tenant,  Richard  Fowls,  with  annual  rests.'' 

the  rate  of  interest  charged  is  excessive.  That  is,  as  a  re- 
is  finding,  and  the  decree  conforms  to  it,  she  as  the  repre- 
of  her  husband  is  chargeable,  with  interest  at  the  rate  of  6 

and  computed  as  if  an  account  was  filed  annually  determin- 
nount  in  his  custody  as  trustee.  Now,  it  appears  that  some 
oney  is  in  savings  banks,  some  of  it  is  invested  in  securities 
ig  6  per  cent,  interest.  Naturally,  after  her  husband  died, 
cecutrix,  would  gather  whatever  property  there  was  of  the 
tivert  it  into  money  where  feasible,  and  deposit  it  in  savings 
ere  the  rate  of  interest  would  not  be  more  than  4  per  cent, 
at  the  outside.  • 

this  part  of  the  decree  should  be  modified.    The  appellant 

charged  on  the  securities  which  she  holds  for  the  benefit  of 

whatever  interest  they  have  earned,  and  the  same  rule  should 
>  to  the  funds  deposited  in  banks.    As  to  the  residue,  if  it 

commingled  with  the  Jones  estate,  the  rate  of  6  per  cent. 

imposed. 

modified  accordingly.     Order  to  be  settled  before  Justice 

on  two  days'  notice. 

dified,  affirmed,  without  costs  of  this  appeal  to  either  party. 
ir,  except  McLENNAN,  P.  J.,  who  dissents,  and  votes  for 


BAIRD  V.  HAGEN  et  al. 

Court,  Appellate  Division,  Fourth  Department.     March  8,  1911.) 

fiTiONS  (§  120*) — Sale  op  Stock— Option  to  Sell— Noticb:. 
^re  plaintiff  agreed  to  purchase  60  shares  of  laundry  stock  from 
efendants  and  enter  their  employment,  the  agreement  providing 
he  defendants,  upon  90  days'  notice  in  writing,  would  purchase  from 
lain  tiff  *'sixty  shares  of  the  laundry  stock  at  $200  per  share,"  a 
by  plaintiff  to  each  defendant  requesting  him  to  purchase  30  shares 

^atei  tee  same  topic  ft  S  mumbbb  Id  Dec.  ft  Am.  D<gs.  1907  to  date,  ft  Rep'r  Indexes 
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of  the  Stock  at  the  price  named  was  not  a  compliance  with  the  agree- 
ment. 

[Ed.  Note.— For  other  cases^  see  Corporations,  Gent  Dig.  §|  495,  604; 
Dec.  Dig.  S  120.*] 
2.  Corporations  (§  120*)— Salb  of  Stock-Optioits— Notice— Waivbb. 

That  each  defendant  held  a  promissory  note  of  the  plaintiff  for  $5,650. 
and  each  obligation  was  secured  by  a  certificate  of  30  shares  of  the  laun- 
dry stock,  and  they  were  not  assigned  or  indorsed,  and  there  was  nothing 
in  the  contract  by  which  the  defendants  or  either  of  them  was  to  loan 
money  to  the  plaintifT,  or  that  the  certificates  were  to  be  delivered  to 
them,  or  either  of  them,  to  secure  the  indebtedness,  such  transaction  was 
entirely  independent  of  the  question  of  notice  under  the  agreement,  and 
could  not  be  construed  as  a  waiver  of  it 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §S  495,  504; 
Dec.  Dig.  §  120.*j 

McLennan,  P.  J.,  and  Williams,  J.,  dissenting. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Campbell  A.  Baird  against  Arthur  T.  Hagen  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  granted. 

Argued  before  McLENNAJST,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Ernest  C.  Whitbeck,  for  appellants. 

Edwin  A.  Nash,  for  respondent. 

SPRING,  J.  On  the  8th  day  of  January,  1906,  the  defendants,  as 
parties  of  the  first  part,  entered  into  an  agreement  in  writing  with  the 
plaintiff,  whereby  the  latter  agreed  to  purchase  60  shares  of  the  cap- 
ital stock  of  the  Kelso  Laundry  Company  and  enter  into  the  employ- 
ment of  said  company.  Said  agreement  contained  the  following 
clause : 

"Now,  if  said  stock  is  bought  and  said  employment  is  entered  into,  it  is 
hereby  agreed  by  the  parties  of  the  first  part  that  upon  ninety  (90)  days'  no- 
tice, given  in  writing,  any  time  between  January  1st,  1907,  and  January  Ist, 
1909,  to  purchase  from  said  party  of  the  second  part  (plaintiff)  sixty  (60) 
shares  of  the  Kelso  Laundry  (Company,  at  two  hundred  ($200.00)  dollars  per 
share.*' 

In  pursuance  of  this  agreement  the  plaintiff  purchased  said  60 
shares  of  the  stock  of  said  company  and  entered  its  employ,  remaining 
until  December  31,  1908.  On  the  day  his  employment  terminated  the 
plaintiff  gave  to  each  of  the  defendants  a  written  notice  as  follows: 

"A.  T.  Hagen.  President,  D.  M.  Ck)oper,  Vice  President,  J.  D.  F.  Whitbeck, 
Secy.  &  Treas.  Star  Palace  Laundry,  55-59  North  St,  Rochester,  N.  Y.  De- 
<'ember  31,  1906.  I  hereby  request  that  you  purchase  the  thirty  shares  of  the 
Kelso  Laundry  stock,  which  stands  in  my  name,  for  the  sum  of  Two  Hundred 
($:2(X).00)  Dollars  a  share,  making  the  total  amount  Six  Thousand  ($6,000.00) 
Dollars,  as  per  agreement." 

I  think  the  notice  served  was  not  in  compliance  with  the  agreement. 
Before  the  defendants  could  lawfully  be  charged  with  violating  the 
contract,  they  were  entitled  to  the  90  days'  notice  in  the  manner  pre- 
scribed in  the  agreement.  Service  of  this  notice  is  a  condition  pre- 
cedent to  the  maintenance  of  the  action,  and  must  be  strictly  complied 

•For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indazea 
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Oakley  v.  Morton,  11  N.  Y.  25,  62  Am.  Dec.  49;  Pattridge 
V.  Gildermeister,  *40  N.  Y.  98;  Roberts  v.  Oydyke,  40  N.  Y. 
54. 

plaintiff  served  upon  Hagen  a  notice  to  purchase  30  shares  of 
ck  of  the  company,  and  a  like  notice  upon  the  defendant  Cooper, 
agreed  together,  jointly,  to  purchase  60  shares  of  the  stock  if 

was  served  upon  them.  There  was  no  several  agreement  on 
)art  to  purchase  30  shares  of  stock,  or  any  number  of  shares, 
otice  served  was  not  a  request  to  purchase  60  shares  of  stock. 

sure,  it  was  served  on  each  of  the  defendants.  If  there  had 
ix  men  comprising  the  parties  of  the  first  part  to  the  agreement 
notice  or  request  in  writing  had  been  made  upon  each  to  pur- 
10  shares  of  stock,  the  plaintiff  would  not  be  permitted  to  add 
lares  in  the  6  notices  in  order  to  make  up  the  60  shares. 
e  of  notice  or  demand  upon  each  person  to  be  effected  by  it 
well  be  expected,  although  not  strictly  necessary.  As  these  de- 
its  by  their  agreement  became  jointly  liable  to  purchase  the 
n  case  the  plaintiff  performed  the  condition  essential  to  fix  their 
y,  service  upon  one  would  probably  have  been  sufficient.  Scho- 
Halsey,  72  N.  Y.  578,  582;  29  Ency.  of  Law  &  Pro.,  p.  1119; 
x>k  et  al.  V.  Holbrook,  15  Me.  9.  If  one  notice  had  been  served 
iither  of  the  defendants  requesting  the  purchase  of  60  shares 
:k;  a  far  different  question  would  be  presented  than  the  one  we 
•w  considering.  The  plaintiff  was  not  authorized  to  separate 
ntract  obligation  of  these  defendants,  and  charge  each  with  the 
sibility  of  purchasing  30  shares  of  the  stock.  They  made  no 
greement.  The  judgment  in  this  case  is  enforceable  against  ei- 
le  for  the  full  purchase  price  of  the  60  shares,  although  no  de- 
to  purchase  that  number  of  shares  was  ever  made  upon  either 

defendants. 

[le  contention  of  the  respondent  is  correct,  had  one  of  the  de- 
its  in  strict  compliance  with  the  terms  of  the  notice  served  upon 
irchased  30  shares  of  the  stock  of  the  plaintiff  and  his  code- 
it  had  refused  to  do  so,  the  one  purchasing  would  still  be  liable 
nages  arising  from  the  omission  to  purchase  the  other  30  shares, 
gh  no  notice  had  been  served  upon  him  to  purchase  60 
It  is  claimed  because  of  another  transaction  with  each  of 
defendants  that  the  rule  adverted  to  is  not  applicable.  It  ap- 
that  each  defendant  held  the  promissory  note  of  the  plaintiff  for 
,  and  each  obligation  was  secured  by  a  certificate  of  30  shares 
Jc  in  said  laundry  company  issued  to  the  plaintiff.  The  certif- 
were  not  assigned  or  indorsed,  although  subject  to  a  lien  en- 
ble  for  the  pa3mient  of  the  indebtedness  mentioned.  There  was 
g  in  the  contract  by  which  the  defendants,  or  either  of  them, 

loan  money  to  the  plaintiff,  or  that  the  certificates  of  stock  were 
lelivered  to  them,  or  either  of  them,  to  secure  this  indebtedness, 
transaction  was  entirely  independent  of  the  one  which  is  the 
ition  of  this  action.  In  any  event,  the  holding  of  the  certificates 
:k  as  collateral  did  not  dispense  with  the  necessity  of  the  notice 
ibed  in  the  agreement.  The  plaintiff  appreciated  the  necessity 
ving  the  notice  in  performance  of  his  part  of  the  agreement  be- 
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fore  its  violation  by  the  defendants  could  be  charged.  He  served  a 
notice  in  recognition  of  this  obligation  in  order  to  require  the  defend- 
ants to  purchase  the  stock.  The  difficulty  is  the  notice  was  not  the 
one  the  contract  prescribed.  There  was  nothing  in  the  note  transac- 
tion changing  the  plain  provisions  of  the  agreement,  and  no  waiver 
can  be  spelled  out  of  it.  There  was  no  severance  of  the  liability  of 
the  defendants  thereby.  The  rights  of  the  parties  were  still  to  be  de- 
termined by  the  contract  itself. 

As  already  noted,  each  defendant  did  have  a  Hen  on  the  certificate 
of  stock  which  he  held.  In  case  the  note  was  not  paid  he  could  have 
foreclosed  his  lien.  That  right,  however,  was  in  no  way  connected 
with  the  written  contract  upon  which  this  action  is  based.  Had  he 
served  the  proper  notice  upon  the  defendants,  and  they  had  omitted 
to  purchase  the  stock  as  they  were  bound  to  do  by  the  agreement,  if 
properly  notified,  the  plaintiff  would  have  adopted  the  same  course 
that  he  did  prior  to  the  commencement  of  this  action;  that  is,  pay 
the  notes  and  obtain  the  certificates  of  stock  so  that  upon  the  enforce- 
ment of  any  judgment  he  might  obtain  the  certificates  would  be  de- 
livered to  the  party  entitled  to  the  same.  The  judgment  should  be 
reversed. 

Judgment  reversed  and  a  new  trial  granted,  with  costs  to  the  ap- 
pellants to  abide  event.  All  concur,  except  McLENNAN,  P.  J.,  and 
WILLIAMS,  J.,  who  dissent  on  ground  that  the  notice  served  was 
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I  (Supreme  Ctonrt,  Appellate  Division,  First  Department    March  10,  1911.) 

1.  Appeai.  and  Ebbob  (S  lOOl*) — Vebdict— Conclusiveness. 
Where  the  rulings  of  the  trial  court  In  admitting  or  rejecting  evi- 
dence and  in  giving  instructions  are  correct  and  are  not  questioned,  a 
verdict  for  plaintiff  presenting  a  prima  facie  case  can  be  disturbed  on 
appeal  only  on  the  theory  that  the  verdict  is  against  the  weight  of  the 
evidence. 

TEd.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  H  3922, 
3928-3934;    Dec.  Dig.  §  lOOl.*] 

2.  Masteb  and  Servant  (§  97*) — Injubt  to  Servant— Negligence. 
A  structural  ironworker  was  killed  by  a  horizontal  beam  lifted  from 

its  place  by  a  load  hoisted  from  a  derrick  falling  on  him.  His  duty  was 
to  guide  the  load.  Had  the  machinery  been  operated  in  the  ordinary 
manner,  the  accident  could  not  have  occurred,  and  the  accident  was 
caused  either  by  a  coemploy6  giving  a  signal  id  hoist  the  load  before 
decedent  and  his  assistant  were  in  a  position  to  guide  the  load,  or  by  the 
,  failure  of  decedent  to  perform  his  duty  to  guide  it    To  cause  the  beam 

to  fall,  it  was  necessary  that  the  load  when  striking  it  should  lift  It 
more  than  a  foot  at  one  end.  Held,  that  the  master  was  not  negllg^it 
in  failing  to  foresee  and  guard  against  the  accident. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  163 ; 
Dec.  Dig.  I  97.*] 

3.  Masteb  and  Servant  (§  252*) — Injxtbt  to  Servant— Notice. 
Under  Employer's  Liability  Act  (Consol.  Laws,  c.  31)  S  201,  requiring 

notice  of  the  time,  place,  and  cause  of  an  injury,  and   providing  that 

•For  other  cases  see  same  topic  &  S  numbeb  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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itentional  ioaccnracy  as  to  the  cause,  which  has  not  been  prejudicial, 
11  not  afTect  the  validity  of  the  notice,  a  notice  of  injury  to  an  em- 
^er,  which  avers  that  on  described  premises  decedent,  while  at  work  in 
^ting  a  buildiug  for  his  employer,  received  fatal  ixijuries  caused  by 
negligence  of  one  intrusted  with  and  exercising  superintendence  in  the 
ration  of  a  derrick  and  the  placing  of  a  beam  on  the  building,  and 
reason  of  the  negligence  of  the  employer  or  of  its  superintendent  in 
use  of  improper  machinery  used  in  the  work,  is  fatally  defective  for 
log  to  state  the  physical  cause  of  the  injury  resulting  in  the  employe's 
th. 

Dd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  806 ; 
.  Dig.  §  252.*] 

EB  AND  Sebvant  (§  189*) — Injubt  TO  Sebvakt— Fellow  Sebvants. 
liere  one  constructing  a  building  employed  a  superintendent  and  two 
stants,  and  divided  his  employes  into  gangs  of  men  performing  sep- 
:e  functions,  under  the  immediate  direction  of  a  pusher,  a  pusher, 
le  assisting  the  members  of  his  gang,  and  in  giving  orders  for  the 
k,  was  a  fellow  servant  of  the  members,  and  the  master  was  not  lia- 
for  his  negligence  resulting  in  their  injury. 

Id.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |  431 ; 
.  Dig.  §  189.*] 

al  from  Trial  Term,  New  York  County. 

•n  by  Lena  Thompson,  as  administratrix  of  Edward  Anderson, 

d,  against  Post  &  McCord.     From  a  judgment  for  plaintiff, 

m  an  order  denying  a  new  trial,  defendant  appeals.    Reversed, 

-nplaint  dismissed. 

ed  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 

€OTT,  and  MILLER,  JJ. 

k  V.  Johnson,  for  appellant, 
'ashbourne  Smith,  for  respondent. 

GHLIN,  J.  This  is  a  statutory  action  to  recover  for  the  death 
ard  Anderson,  alleged  to  have  been  caused  by  the  negligence 
defendant,  a  domestic  building  corporation.  The  defendant 
:  contract  for  furnishing  and  erecting  the  structural  ironwork 
building  known  as  the  City  Investment  Building,  at  the  south- 
er comer  of  Broadway  and  Cortlandt  street,  extending  through 
ch  street,  in  the  borough  of  Manhattan,  New  York,  the  dimen- 
[  which  are  311  feet  by  130  or  140  feet,  and  the  decedent  was 
employ,  classified  as  an  ironworker.  The  accident  occurred 
22d  day  of  June,  1907.  At  that  time  the  structural  ironwork 
n  completed  to  the  sixth  floor  and  partly  above  that  point, 
defendant  employed  a  general  superintendent  and  two  assist- 
erintendents,  one  for  the  easterly  and  the  other  for  the  west- 
If  of  the  building.  Under  the  superintendent  and  assistant 
tendents,  the  employes  were  divided  into  small  gangs  of  from 
seven  or  eight  men,  performing  separate  functions,  under  the 
ate  direction  of  a  "pusher"  or  foreman.  There  were  six  erect- 
derrick,  gangs,  three  employed  on  the  easterly  and  three  on 
terly  half  of  the  building.  Each  of  these  gangs  had  a  derrick 
d  by  steam  power  from  an  engine  in  the  basement  or  at  the 
floor,  and  their  duties  were  to  hoist  the  iron  girders,  columns, 

r  cases  see  same  topic  it  I  nxtkcbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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and  floor  beams,  and  put  and  fasten  them  together,  with  the  excep- 
tion of  the  riveting  work,  which  was  done  by  eight  other  gangs  known 
as  riveters.  All  of  the  members  of  these  gangs  were  classified  as 
ironworkers.  The  gang  with  which  the  decedent  was  working  con- 
sisted of  one  Edwards,  a  pusher  or  foreman,  and  seven  other  men, 
including  the  decedent.  The  members  of  each  gang  were  assigned 
to  duties  by  the  pusher.  One  of  the  members  was  known  as  a  "bell- 
man," and  it  was  his  duty  to  communicate  signals  given  to  him  by 
the  pusher  or  other  members  of  the  gang,  or  which  from  his  experi- 
ence he  knew  it  to  be  his  duty  to  give,  to  the  engineer  by  pulling  a 
bell  cord.  Another  was  known  as  the  "stickman."  He  had  charge  of 
steadying  the  beam  while  the  derrick  was  in  operation,  and  of  moving 
the  boom  from  right  to  left  when  required,  which  he  could  do  by  pulling 
on  a  stick  or  lever  inserted  in  a  socket,  whereby  the  mast  of  the  der- 
rick would  revolve,  taking  the  boom  around  with  it.  Two  members 
of  the  gang  were  known  as  "hookers-on"  or  "tag  line  men,"  and,  act- 
ing separately  or  together,  performed  the  duties  of  passing  a  sling 
around  the  material  to  be  hoisted  and  hooking  the  'fall  into  the  sling, 
and  then,  as  the  load  was  lifted  from  the  ground  or  floor,  they  or 
one  of  them  attached  a  guy  rope  thereto,  by  means  of  which  the  load 
was  steadied  and  guided  while  it  was  being  hoisted.  The  other  mem- 
bers of  the  gang  were  known  as  connectors,  and  it  was  their  duty  to 
receive  the  iron  when  hoisted  to  the  position  for  which  it  was  intend- 
ed, and  to  assist  in  landing  it  in  the  proper  position  and  temporarily 
connect  it,  when  necessary,  by  inserting  bolts  and  screwing  on  nuts 
to  secure  it  in  place  until  the  riveters  completed  the  work. 

On  the  day  in  question  the  derrick  used  by  decedent's  gang  was  on 
the  sixth  floor,  where  it  had  been  used  for  some  time.  It  was  evi- 
dently a  very  high  derrick,  for  it  had  a  boom  75  or  80  feet  long,  and, 
while  it  was  necessary  to  lower  and  raise  the  boom  and  swing  it  from 
right  to  left  at  times,  it  is  to  be  inferred  that  it  was  not  necessary  to 
move  the  derrick  after  it  had  once  been  placed  in  position  on  a  given 
floor.  Perpendicular  column  beams  had  been  installed,  extending  up 
to  the  ninth  floor,  but  the  horizontal  column  beams  to  connect  them 
had  not  been  put  in  place.  Edwards  announced  to  the  members  of 
his  gang  his  intention  to  hoist  three  column  beams  to  connect  the  up- 
right columns  in  the  same  panel  on  the  seventh,  eighth,  and  ninth 
floors,  and  the  boom  of  the  derrick  was  swung  to  the  proper  posi- 
tion for  the  performance  of  this  work.  The  column  beams  were  on 
the  sixth  floor,  and  were  about  15  feet  in  length,  1  foot  in  depth,  as 
they  would  be  in  place  in  the  floor,  and  they  had  flanges  at  the  top 
and  bottom  about  5  inches  in  width,  and  the  web  was  about  %  of 
an  inch  in  thickness,  and  weighed  from  600  to  800  pounds.  A  sling 
was  passed  around  one  of  the  beams  and  the  fall  was  attached,  and 
the  beam  was  hoisted  to  the  seventh  floor,  Edwards  riding  upon  it 
and  signaling  the  bellman  with  respect  to  swinging  and  lowering  it. 
into  place.  The  upright  column  beams  were  about  14  inches  thick 
by  20  or  22  inches  wide,  and  on  the  sides  to  which  these  horizontal 
column  beams  were  to  be  attached  they  had  flanges  extending  out 
from  5  to  7  inches,  and  between  these  flanges  at  the  respective  floor 
lines  lugs  were  attached  to  the  column  beams  of  the  same  width  as  the 
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es,  forming  shelves  on  which  the  ends  of  the  horizontal  column 
IS  were  to  rest.  TJie  horizontal  beams  were  designed  to  extend 
I  One  upright  to  the  other,  and  there  was  only  a  margin  of  a  quar- 
f  an  inch  between  the  length  of  the  horizontal  column  beams  and 
ongest  distance  between  the  upright  column  beams.  The  prac- 
was,  as  these  facts  would  seem  to  require,  to  swing  one  end  of 
lorizontal  beam  into  place,  and  then  to  elevate  the  other  end  suf- 
itly  to  pass  the  flanges  of  the  upright,  and  then  to  drop  it  into 
:.  There  were  two  holes  in  each  end  of  the  horizontal  beams, 
corresponding  holes  in  the  lugs.  The  connectors  carried  bolts 
wrenches  for  the  purpose  of  securing  columns  in  place  tempora- 
when  necessary ;  and  in  some  instances,  where  the  method  of  at- 
nent  was  quite  different,  a  horizontal  beam  would  not  remain  in 
t  after  the  fall  was  detached  without  being  bolted.  One  of  the 
ectors  assisted  Edwards  in  landing  this  column,  and  two  others 
gone  above  evidently  with  a  view  to  receiving  one  of  the  other 
nns  to  be  hoisted.  As  soon  as  this  column  was  put  in  place  at 
jeventh  floor,  Edwards  called  out  ''All  off,"  from  which  the  bell- 
understood  that  he  should  signal  the  engineer  to  slacken  the 
t  so  that  the  sling  could  be  unhooked.  This  was  done,  and  the 
[lan  then  signaled  the  engineer  to  allow  the  fall  to  be  lowered, 
cable  was  steel,  and,  in  order  to  bring  the  hook  on  the  fall  down  to 
9oor  from  which  the  load  was  to  t^  hoisted,  it  was  necessary  to 
:h  a  weight  between  the  block  and  the  hook.  A  cast  steel  ball  about 
r  14  inches  in  diameter  and  22  inches  in  length,  somewhat  oval 
lape  and  weighing  from  600  to  800  pounds,  was  used  for  this 
ose;  and,  as  the  cable  was  let  out  by  the  engineer  on  a  signal 
i  the  bellman,  this  weight  took  the  block  and  fall  down.  The 
dent  and  one  Cunningham  were  and  had  been  for  a  considerable 
)d  of  time  acting  as  the  hookers-on  or  tag  line  men.  Usually 
lingham  hooked  on  and  the  decedent  attached  and  attended  to 
ag  line.  Cunningham  passed  a  sling  around  the  column  intended 
the  eighth  floor  and  hooked  it  on,  and  the  bellman,  who  was  on 
;ame  floor  and  in  a  position  to  observe  this,  signaled  the  engineer 
oist  the  load,  and  it  was  lifted  a  few  feet  above  the  floor,  and 
stopped  for  the  purpose  of  steadying  it  and  attaching  the  guy 
.  The  decedent  attached  a  guy  rope  near  the  ball  which  has  been 
ribed,  and  extended  it  along  and  nearly  to  one  end  of  the  column, 
then  took  a  turn  of  it  around  the  column  with  a  view  to  steadying 
guiding  it  as  it  was  hoisted.  The  belhnan  again,  without  further 
:tion,  concluded  that  everything  was  ready,  and  gave  the  signal 
le  engineer  to  hoist  at  full  speed  until  notified  to  stop.  The  sig- 
vas  obeyed,  and  it  clearly  appears  that  the  load  was  hoisted  while 
dent  was  stooping  over  coiling  up  the  guy  rope  to  prevent  its 
ing  and  before  he  was  ready  to  guide  it,  and  before  Cunningham 
able  to  go  to  his  assistance  in  guiding  it,  with  the  result  that  the 
struck  one  end  of  the  beam  which  had  just  before  been  put  in 
t  at  the  seventh  floor,  but  had  not  been  secured  in  place  other- 
than  as  already  described,  and  the  end  was  lifted  from  the  lug, 
either  in  consequence  thereof,  or  because  the  beam  which  was  be- 
hoisted  also  struck  the  seventh  floor  beam,  that  beam  was  lifted 
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out  of  position  sufficiently  to  pass  the  flanges  on  the  upright  column 
and  it  dropped  to  the  floor  and  struck  the  decedent  and  caused  hi: 
death. 

The  action  is  sought  to  be  maintained  under  the  employer's  liabilit] 
act  (Consol.  Laws,  c.  31)  on  the  theory  that  the  pusher  was  a  super 
intendent,  or  engaged  in  superintendence,  within  the  meaning  of  tha 
statute,  and  that  he  was  guilty  of  negligence  in  detaching  the  fall  f ron 
the  beam  which  had  been  put  in  place  at  the  seventh  floor  before  bolti 
were  inserted  through  the  ends  of  it  and  secured  by  nuts.  The  leamec 
trial  justice  carefully  confined  the  evidence  to  this  issue,  and  he  sub 
mitted  to  the  jury  on  the  evidence,  which  was  conflicting,  the  ques 
tion  as  to  whether  Edwards'  principal  duties  were  those  of  superin 
tendence,  and  instructed  the  jury  by  a  very  clear  and  impartial  diargi 
that  this  was  the  only  theory  upon  which  the  liability  of  tlie  defend 
ant  could  be  predicated.  No  ruling  of  the  learned  trial  justice  in  re 
ceiving  or  excluding  evidence,  or  in  instructing  the  jury,  is  questionec 
or  questionable.  Therefore,  if  the  plaintiff  presented  a  prima  faci( 
case,  the  judgment  can  be  disturbed  only  upon  the  theory  that  th< 
verdict  is  against  the  weight  of  the  evidence.  On  that  question  w( 
are  of  opinion  that  the  verdict  should  not  be  permitted  to  stand 
There  was  testimony  given  in  behalf  of  the  plaintiff  to  the  effect  tha 
Edwards'  order  "All  off,"  when  he  was  about  to  unhook  the  slin^ 
from  the  first  beam  which  had  been  hoisted,  meant  that  the  bellmar 
should  signal  the  engineer  to  lower  the  hoist,  and  that  the  other  bean 
should  be  hoisted  at  once  to  the  eighth  floor,  and  also  to  the  eflFeci 
that  he  added  to  the  words  "All  off"  language  constituting  an  expresj 
instruction  to  hoist  the  other  beam.  Many  witnesses,  however,  includ- 
ing Edwards,  testified  that  he  gave  no  order  or  instructions  othei 
than  by  using  the  expression  "All  off" ;  and  tliis  is  quite  probable,  f oi 
the  other  men  of  his  gang  understood  their  duties  and  what  was  de- 
sired without  further  instructions.  The  bellman,  after  giving  variouj 
conflicting  versions  of  what  Edwards  said,  concedes  that  if  Edwardi 
said  nothing  but  "All  off,"  he  would  understand  that  it  was  his  duty 
without  further  order,  to  signal  the  engineer  to  lower  the  fall,  and  thai 
the  other  members  of  the  gang  would  then  proceed  with  the  work 
and  that  according  to  the  usual  course  of  business  in  the  perform- 
ance of  this  routine  work  daily,  without  any  si^al  from  the  hook- 
ers-on  or  any  one  else,  he  would  signal  the  engineer  to  lift  the  load 
when  it  appeared  to  him  to  be  ready  to  be  lifted,  as  he  did  on  tliis 
occasion.  Moreover,  it  is  apparent  from  his  testimony  that  the  ac- 
cident was  caused  either  by  his  giving  a  signal  to  hoist  the  column  at 
full  speed  before  the  decedent  and  Cunningham  were  in  a  position 
to  steady  and  guide  it,  or  by  the  failure  of  the  decedent  to  perform 
his  duty  to  guide  it.  It  is  manifest  that  such  a  weight  suspended  or 
a  cable  from  the  boom  of  a  derrick  from  60  to  80  feet  above  would 
sway  and  swing  if  hoisted  rapidly  unless  carefully  started  and  guided, 
and  this  was  the  purpose  for  which  the  guy  rope  was  intended.  It 
does  appear  that  occasionally  in  hoisting  such  girders  the  ball  came 
in  contact  with  and  bumped  a  beam,  girder,  or  column,  and  while  it 
may  be  that  the  force  of  the  contact  between  the  ball  and  this  beam, 
or  between  the  other  beam  and  it,  was  not  sufficient  to  tear  the  beam 
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lace  had  it  been  securely  bolted,  still,  had  the  machinery  been 

in  the  ordinary  manner  and  the  employes  performed  their 

liere  was  no  necessity  for  bumping  this  beam  in  such  a  man- 

0  lift  it  out  of  place,  which,  according  to  the  evidence,  re- 
ifting  it  more  than  a  foot  at  one  end,  and  we  think  it  was 
igence  not  to  foresee  and  guard  against  such  an  accident. 
T,  it  cannot  fairly  be  said  that  the  accident  was  due  to  unhook- 
sling  before  the  beam  was  bolted  and  secured  in  place,  nor 
aused  by  the  order,  if  an  order  was  given,  to  lower  the  fall 
k  onto  the  other  beam.  The  beam  which  fell  was  perfectly 
in  its  place,  had  it  not  been  lifted  so  far  out  of  place.  If 
;,  there  was  any  negligence  in  superintendence,  it  was  not  in 

preparation  for  hoisting  the  other  beam  to  be  made  before 

1  which  fell  was  securely  bolted,  but  in  not  giving  an  order 
he  hoisting  of  the  other  column  until  the  first  one  hoisted  was 

bolted. 

•e  of  opinion,  also,  that  the  notice  served  in  an  attempt  to 
with  the  requirements  of  the  employer's  liability  act  was  in- 
.  The  notice  states  the  alleged  negligent  cause  of  death,  but 
D  state  the  physical  cause  thereof.  It  gives  notice  that  on  the 
of  June,  1907,  on  the  premises  situated  on  the  southeast  cor- 
!hurch  and  Cortlandt  streets — the  building  ran  through  from 
y  to  Church  street — in  the  borough  oi  Manhattan,  New 
here  certain  building  operations  were  being  conducted  by  de- 

the  decedent  while  at  work  in  defendant's  employ  "received 
from  which  he  died,"  and  the  only  provision  of  the  notice 
IS  any  possible  bearing  on  the  physical  cause  of  the  injuries 
ley  were  caused  by  the  negligence  of  the  defendant,  or  of  a 
r  persons  in  its  employ  intrusted  with  and  exercising  super- 
ce,  or  acting  as  superintendent,  "in  the  operation  of  a  der- 

the  placing  of  a  certain  beam,"  and  by  reason  of  the  neg- 
)f  the  defendant  or  of  its  superintendent  "in  the  use  of  im- 
imsafe,  and  inadequate  machinery  and  appliances  connected 
1  used  in  your  said  work,  and  b)r  reason  of  defects  in  the 
orks,  and  machinery  connected  with  and  used  in  your  said 
"  Under  the  ruling  of  the  Court  of  Appeals  in  Logerto  v. 
Building  Co.,  198  N.  Y.  390,  91  N.  E.  782,  this  notice  appears 
ally  defective  in  not  stating  the  physical  cause  of  the  injuries 
suited  in  the  death  of  plaintiff's  intestate.  We  must  assume, 
Df  that  decision,  that  a  notice  cannot  be  saved  under  section 

employer's  liability  act  on  the  theory  of  unintentional  inac- 
ith  respect  to  the  cause,  which  has  not  been  prejudicial,  where 
5  been  no  physical  cause  stated  at  all.  The  defendant  duly 
to  the  admission  of  the  notice  in  evidence,  on  the  ground  that 
isufficient,  and  it  moved  for  a  nonsuit  on  the  same  ground, 
lie  close  of  the  evidence  moved  to  strike  out  the  notice  and 
smissal  of  the  complaint  and  for  the  direction  of  a  verdict 
jound  that  the  notice  was  insufficient.  We  are  of  opinion 
e  objections  and  motions  were  well  founded,  and  should  have 
tained  and  granted.  It  is  manifest  that  there  is  no  cause  of 
:  common  law  on  the  facts  pleaded  or  proved,  for  the  rea- 
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son  that  at  common  law  any  negligence  on  the  part  of  the  push 
would  be  the  negligence  of  a  cocmploye,  for  which  the  defenda 
would  not  be  liable.  It  is  evident,  therefore,  that  a  new  trial  cann 
avail  the  plaintiff,  and  the  complaint  may  as  well  be  dismissed. 

It  follows  that  the  jud^^ment  and  order  should  be  reversed,  wi 
costs,  and  the  complaint  should  be  dismissed,  with  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  JJ.,  co 
cur.    MILLER,  J.,  concurs  on  the  last  ground. 


CONTINENTAL  ASPHALT  PAVING  CO.  v.  HUDSON  &  M.  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    March  10,  1911.) 

1.  Tbial  (I  109*) — ^Motion  to  Dismiss  on.  Statement  of  Counbei*. 

A  motion  to  dismiss  the  complaint  at  the  close  of  counsel's  opent 
statement  was  in  effect  a  demurrer  to  the  complaint  for  want  of  faci 
and  could  not  be  sustained  unless  it  appeared  that  admitting  all  ti 
facts  alleged  a  cause  of  action  was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §{  270,  367,  388-39 
Dec.  Dig.  S  109.»] 

2.  Contracts  (f  187*) — Aobeements  fob  Benefit  of  Another— Franchisb. 

Defendant's  predecessor  to  whose  rights  and  obligations  defendant  su 
ceeded  obtained  a  franchise  for  an  underground  railroad  in  New  Toi 
City,  providing  that  the  grantee  would  make  good  to  the  city  all  damng 
that  should  be  done  to  the  city's  property  by  the  construction  and  oper 
tion  of  the  railroad,  and  would  also  make  good  to  any  owner  of  proper 
abutting  on  the  railroad  or  which  should  be  injured  by  the  work  of  co 
struction  or  by  operation  thereof  and  all  physical  damages  done  to  su< 
abutting  or  injured  property  through  any  act  or  omission  of  the  compai 
or  Its  successor  or  any  contractor,  subcontractor,  or  other  person  in  tl 
course  of  any  employment  in  the  constuction  and  operation  of  the  railroi 
or  any  part  thereof.  Held,  that  such  provision  inured  to  the  benefit  < 
a  contractor  who  under  a  contract  with  the  city  had  laid  a  fire  servi< 
main  in  the  street,  which  was  injured  before  It  had  been  formally  tum< 
over  to  and  accepted  by  the  city  by  certain  of  the  operations  of  one  < 
defendant's  subcontractors,  and  that  defendant  was  therefore  liable  i 
the  municipal  contractor  therefor. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  H  798-807 ;  De 
Dig.  i  187.«] 

Action  by  the  Continental  Asphalt  Paving  Company  against  tl 
Hudson  &  Manhattan  Railroad  Company.  An  order  was  granted  * 
the  trial  dismissing  the  complaint  before  any  Evidence  had  been  hean 
and  an  exception  taken  was  ordered  to  be  heard  at  the  first  instanc 
of  the  Appellate  Division.  Exception  sustained,  and  new  trial  oi 
dered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH 
LIN,  SCOTT,  and  MILLER,  JJ. 

William  K.  Hartpence,  for  the  motion, 
J.  Arthur  Corbin,  opposed. 

McLAUGHLIN,  J.  The  plaintiff,  in  pursuance  of  a  contract  wit 
the  city  of  New  York,  furnished  and  laid  a  12-inch  high-pressure  fir 

*For  other  cases  see  same  topic  ft  S  kdmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexc 
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ce  main  in  Eighteenth  street  between  Sixth  and  Seventh  avenues. 
re  the  same  had  been  formally  turned  over  to  and  accepted  by 
:ity,  it  was  damaged  by  a  subcontractor  of  the  defendant,  and 
action  was  brought  to  recover  therefor.  At  the  trial,  before  any 
ince  had  been  taken,  upon  the  complaint  and  opening,  defendant 
id  for  judgment  dismissing  the  complaint.  The  motion  was  grant- 
nd  an  exception  taken,  which  was  ordered  to  be  heard  in  the 
instance  at  the  Appellate  Division.  The  motion  to  dismiss  was, 
feet,  a  demurrer  to  the  complaint,  upon  the  ground  that  it  did 
Jtate  facts  sufficient  to  constitute  a  cause  of  action,  and  the  rul:; 
to  which  an  exception  was  taken,  cannot  be  sustained  unless  it 
ars  that,  admitting  all  the  facts  alleged,  a  cause  of  action  is  not 
orth.  Abbott  v.  Easton,  195  N.  Y.  372,  88  N.  E.  572 ;  Doty  v. 
on,  133  App.  Div.  106,  117  N.  Y.  Supp.  793. 
le  complaint,  after  setting  forth  the  corporate  character  of  the 
tiflF,  alleges  that  the  New  York  &  Jersey  Railroad  Company,  a 
oration  organized  under  the  laws  of  the  state  of  New  York,  on 
'th  of  March,  1905,  obtained  from  the  city  of  New  York  a  fran- 
for  the  construction  o{  an  underground  railroad  under  Sixth 
ue ;  that  this  franchise  was  thereafter  acquired  by  the  defendant 
is  action,  which  assumed  both  by  operation  of  law  and  by  the  ex- 
;  provision  of  articles  of  consolidation  all  of  the  duties  and  ob- 
ons  of  the  New  York  &  Jersey  Railroad  Company;  that  by  this 
:hise  the  railroad  company  agreed  that  in  the  course  of  construc- 
of  such  underground  railroad  it  would  maintain  the  care  of  all 
rground  structures  at  its  own  expense,  and  would,  at  all  times, 
Liitable  bridging  or  other  supports,  maintain  in  an  entirely  safe 
ition  all  water  and  gas  mains  encountered  during  the  progress 
le  work,  and,  whenever  it  became  necessary  to  reconstruct  any 
Lirface  structure,  it  would  be  done  by  it  or  at  its  expense;  that 
>uld  make  good  to  the  city  all  damages  which  should  be  done  to 
>roperty  by  the  construction  or  operation  of  the  railroad,  and 
d  make  good  to  every  owner  of  property  abutting  upon  the  rail- 
,  or  which  should  be  injured  by  the  work  of  construction  or  oper- 
i  thereof,  all  physical  damages  which  should  be  done  to  such  abut- 
or  injured  property  through  any  act  or  omission  of  the  company 
s  successor  or  any  contractor,  subcontractor,  or  other  person  in 
course  of  any  employment  upon  the  construction  or  operation 
le  railroad  or  any  part  thereof.  Then  follow  allegations  as  to  the 
ng  of  the  contract  between  plaintiff  and  the  city;  performance 
le  work  under  it;  the  making  of  a  contract  between  the  New 
:  &  Jersey  Railroad  Company  and  the  Degnon  Contracting  Coni- 
fer building  the  underground  railroad;  that  in  the  course  of 
truction  of  such  road  it  became  necessary  to  reconstruct  a  sewer 
igh  Eighteenth  street;  the  making  of  a  subcontract  between  the 
ion  Contracting  Company  and  one  Pilkington  to  reconstruct  such 
r;  the  failure  of  the  subcontractor  to  support  and  maintain  in 
ntirely  safe  condition  the  12-inch  high-pressure  main  laid  by  the 
tiff  in  Eighteenth  street  and  the  consequent  injury  thereto  through 
negligence  of  the  said  contractor  and  subcontractor;    the  dam- 
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ages  sustained  by  reason  thereof;  and  the  demand  and  refusal  of 
payment  for  the  damages  caused  thereby. 

I  am  of  the  opinion  that  the  complaint  states  a  cause  of  action,  and 
that  the  motion  to  dismiss  was  erroneously  granted.  One  of  the  pro- 
visions in  the  franchise  was  that  the  New  York  &  Jersey  Railroad 
Company  would  "make  good  to  the  city  all  damages  which  shall  be 
done  to  the  property  of  the  city  by  the  construction  or  operation  of 
the  railroad  and  shall  make  good  to  every  owner  of  property  abutting 
upon  the  railroad  or  which  shall  be  injured  by  the  work  of  construction, 
or  by  operation  thereof,  all  physical  damage  which  shall^  be  done  to 
such  abutting  or  injured  property,  through  any  act  or  omission  of  the 
tunnel  company  or  successor  thereof,  or  of  any  contractor,  subcon- 
tractor or  other  person  in  the  course  of  any  employment  upon  the 
construction  or  operation  of  the  railroad  or  any  part  thereof."  This 
provision  in  the  franchise  was  made  for  and  inured  to  tlie  benefit  of 
the  plaintiff. 

A  somewhat  similar  franchise  was  considered  by  this  court  in  Haef- 
elin  v.  McDonald,  96  App.  Div.  213,  89  N.  Y.  Supp.  395.  That  fran- 
chise, however,  had  in  it  only  a  covenant  to  save  harmless  the  city 
itself,  and  it  was  for  that  reason  that  the  court  reached  the  conclu- 
sion it  was  not  the  intention  of  the  parties  to  impose  upon  the  contrac- 
tor a  liability  to  the  owners  of  abutting  property.  This  Mr.  Justice 
Ingraham  took  occasion  to  point  out,  saying: 

"There  is  no  indication  in  any  part  of  the  contract  that  it  was  the  intention 
of  the  parties  to  impose  upon  the  contractor  a  Uabillty  to  the  owners  of  the 
abutting  property  for  negligence  of  subcontractors  or  others  over  whom  he 
had  no  control,  and,  if  such  had  been  the  intention,  a  clause  expressly  im- 
posing such  a  liability  would  have  been  inserted." 

This  franchise,  however,  has  such  clause,  and  it  is  fairly  to  be  as- 
sumed that  it  was  inserted  by  reason  of  the  decision  in  the  Haef  din 
Case.  That  case  was  decided  by  this  court  in  July,  1904.  The  fran- 
chise under  consideration  was  granted  March  7,  1905,  and  by  it  the 
New  York  &  Jersey  Railroad  Company  (whose  obligations  the  de- 
fendant assumed)  specifically  agreed  to  make  good  to  every  owner  of 
property  abutting  upon  the  railroad  or  which  should  be  injured  by 
the  work  of  construction  or  operation  all  damage  which  should  be 
done  to  such  property  through  any  act  or  omission  on  its  part,  or  its 
successor,  or  anv  contractor  or  subcontractor.  The  complaint  ex- 
pressly charges  that  in  the  course  of  construction  of  the  underground 
railroad  it  became  necessary  to  change  and  reconstruct  the  sewer 
through  Eighteenth  street ;  that  this  work  was  done  by  a  subcontrac- 
tor who  performed  it  in  such  a  way  as  to  cause  plaintiff  damage.  The 
facts  alleged,  it  seems  to  me,  meet  the  objections  pointed  out  in  Haef- 
elin  V.  McDonald,  supra,  and  bring  the  case  within  the  rule  that, 
where  one  party  makes  a  promise  for  a  valuable  consideration  for 
the  benefit  of  a  third  person,  third  person  may  maintain  an  action 
upon  the  promise.  Rochester  Telephone  Co.  v.  Ross,  195  N.  Y.  429, 
88  N.  E.  793 ;  Pond  v.  New  Rochelle  Water  Co.,  183  N.  Y.  330,  76 
N.  E.  211,  1  L.  R.  A.  (N.  S.)  958;  Buchman  v.  Tilden,  158  N.  Y. 
109,  52  N.  E.  724,  44  L.  R.  A.  170,  70  Am.  St.  Rep.  454;  Thorp  v. 
Keokuk  Coal  Co.,  48  N.  Y.  253. 
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[n  the  Thorp  Case  the  court  said : 

'lu  such  a  case  It  Is  not  needful  that  there  should  he  any  consideration 
ssing  from  the  third  person.  It  is  sufficient  if  the  promise  be  made  by  the 
imisor  upon  a  sufficient  consideration  passing  between  him  and  his  im- 
dlate  promisee,  and,  when  the  third  person  adopts  the  act  of  the  promisee 
obtaining  the  pronilse  for  his  benefit,  he  is  brought  into  privity  with  the 
»misor  and  he  may  enforce  the  promise  as  if  it  were  made  directly  to  him." 

[n  the  present  case  the  agreement  or  covenant  of  the  Jersey  Com- 
ly  to  maintain  all  water  pipes  encountered  during  the  progress  of 
:  work  and  to  make  good  to  every  owner  of  property  injured  in  the 
istruction  or  operation  of  the  railroad  was  made  with  the  city  upon 
lew  or  present  consideration,  which  was  the  granting  to  such  com- 
ly  of  a  franchise.  The  plaintiff,  when^^it  entered  into  its  contract 
:h  the  city  to  lay  the  high  pressure  main^  had  a  right  to  rely  upon 

covenant  or  agreement  of  the  Jersey  Company  to  the  effect  that 
would  maintain  and  support  tihe  plaintiff's  water  mains  wherever 
1  whenever  encountered  during  the  course  of  construction  of  the 
lerground  railroad  or  any  part  thereof,  and,  if  it  caused  damage 
ler  in  the  construction  or  operation  to  abutting  owners,  it  would  make 
>d  the  same.  The  defendant,  as  it  seems  to  me,  is  not  only  hable 
express  provisions  of  the  franchise  which  inured  to  the  plaintiff's 
lefit,  but  also  under  the  principle  laid 'down  in  Little  v.  Banks,  85 

Y.  258.    In  that  case  the  defendant,  a  law  book  publisher,  entered 

0  a  contract  with  the  state  of  New  York,  by  which  he  was  to  pub- 

1  and  sell  the  reports  of  the  New  York  Court  of  Appeals.  The 
itract  provided  that  he  should  at  all  times  keep  the  volumes  pub- 
led  for  sale  at  retail,  at  a  price  named,  in  one  or  more  law  book 
res  in  the  city  of  Albany  and  the  city  of  New  York,  and  it  provided 
.t,  "should  any  other  law  book  seller  in  either  of  said  cities  apply 
purchase  any  of  said  volumes,  the  same  shall  be  supplied  to  such 
J  book  seller  upon  application,"  and  that  for  a  failure  on  the  part 
the  defendant  "to  keep  on  sale,  furnish  and  deliver  the  aforesaid 
umes  or  any  of  them  at  the  price  and  as  hereinbefore  provided" 

defendant  "shall  forfeit  and  pay  *  *  *  the  sum  of  one  hun- 
:d  dollars  hereby  fixed  and  agreed  upon,  not  as  a  penalty  but  as 

liquidated  damages  suffered  by  the  person  or  persons  aggrieved 
reby,  the  same  to  be  sued  for  and  recovered  by  tfie  person  or  per- 
is so  aggrieved."  It  there  appeared  that  a  person  applied  on  dif- 
ent  occasions  for  copies  of  some  of  the  volumes  published,  which 

defendant  refused  to  furnish,  and  thereupon  an  action  was  brought 
recover  the  penalty.    Judge  Miller,  who  delivered  the  opinion  of 

court,  said: 

The  effect  of  the  contract  was  that  in  consideration  of  doing  the  work  the 
endant  would  sell  and  deliver  the  books  as  provided,  to  the  persons  who 
re  entitled  thereto  and  if  he  failed  to  do  so,  as  required,  when  demanded 
would  pay  to^the  person  injured  the  damages.'' 

rhe  ground  of  the  liability  of  the  defendant  in  that  case  was  said 
be  that: 

CJontractors  with  the  state,  who  assume,  for  a  consideration  received  from 

sovereign  power,  by  covenant,  express  or  implied,  to  do  certain  things,  are 

}le  in  case  of  neglect  to  perform  such  covenant  to  a  private  action  at  the 
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suit  of  the  party  injured  by  such  neglect  and  such  contract  inure?  to  the 
benefit  of  the  individual  who  is  interested  in  its  performance." 

The  case  of  Glens  Falls  Gaslight  Co.  v.  Van  Vranken,  11  App. 
Div.  420,  42  N.  Y.  Supg.  339,  is  very  much  like  the  case  now  under 
consideration,  and  Jn  pnnciple  cannot  be  distinguished  from  it.  In 
that  case  the  plaintiflf  maintained  a  system  of  gas  pipes  to  supply  gas 
in  the  village  of  Glens  Falls,  and  the  village  authorities  made  a  writ- 
ten contract  with  the  defendants  by  whidi  they  agreed  to  construct 
in  the  village  certain  sewers  in  streets  through  which  the  plaintiff's 
gas  pipes  were  placed.  In  the  course  of  construction  of  these  sewers, 
the  plaintiff's  gas  pipes  were  broken  and  injured,  and  thereby  plain- 
tiff sustained  damage.  The  contract  contained  a  provision  that  the 
contractors  were  to  make  ^11  provisions  necessary  to  maintain  and 
protect  the  gas  pipes  and  to  report  all  damage  done  to  substructures 
and  to  be  responsible  for  all  damage  that  might  be  done  to  persons  or 
property  in  the  blasting  of  rock,  and,  if  injury  were  caused,  the  cost 
and  repairs  were  to  be  paid  by  the  contractors.  It  was  held  that  the 
plaintiff  could  maintain  the  action  upon  the  contract  under  the  rule 
which  permitted  a  person  not  a  party  to  a  contract  to  sue  upon  it 
where  tfie  promisee  would  be  under  a  liability  to  him  were  it  not  per- 
formed. See,  also,  New  York  Steam  Co.  v.  Foundation  Co.,  195  N. 
Y.  52,  87  N.  E.  765,  and  Cook  v.  Dean,  11  App.  Div.  123,  42  N.  Y. 
Supp.  1040,  affinned  160  N.  Y.  660,  55  N.  E.  1094. 

It  follows  that  the  exception  is  sustained,  and  a  new  trial  ordered, 
with  costs  to  plaintiff  to  abide  event.    All  concur. 


(143  App.  Div.  237.)  . 

RANHOFER  et  al.  v.  A.  C.  &  H.  M.  HAL!/  REALTY  CO. 

(Supreme  0)urt,  Appellate  DlviBion,  First  Department.    March  10,  1911.) 

1.  Wills  (§  634*) — Construction— Estates  Devised. 

Where  real  estate  was  devised  to  testator's  wife  for  life  or  during 
widowhood  and  from  and  on  her  death  or  remarriage  to  his  childr^i  and 
to  the  descendants  of  any  of  them  then  deceased  and  to  the  survlyors  of 
the  children  in  case  of  the  death  of  any  of  them  without  descendants,  the 
children  took  a  vested  remainder  subject  to  be  devested  by  death  before 
the  death  or  remarriage  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  148&-1510;  I>ec. 
Dig.  §  G34.*l 

2.  EXECUTOBS   AND  ADMINISTRATORS   (§   138*) — SaLE  BY  EXECUTOR— POWER. 

Where  testator  devised  real  estate  to  his  wife  for  life  or  daring  wid- 
owhood, and  after  her  death  or  remarriage  to  his  children  and  the  de- 
scendants of  any  deceased  child,  and  appointed  the  wife  executor  and 
trustee  for  her  benefit  for  life  or  until  remarriage,  and  provided  that  on 
her  death  or  remarriage  a  son  and  daughter  should  be  executors  and 
trustees  as  successors  to  the  wife  with  power  to  sell  the  residue,  the  wife 
during  widowhood  had  no  power  to  sell,  but  the  power  of  sale  could  only 
be  exercised  by  the  son  and  daughter  acting  as  executors  and  trustees  on 
the  wife's  death  or  remarriage. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  Si  560-566,  568,  575;   Dec.  Dig.  §  138.*] 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeses 
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NDOB  AND  Purchaser  (§  130*) — Title  op  Vendor. 

Where  a  will  devised  real  estate  to  testator's  wife  for  life  or  during 
ddowhood,  and  his  children  took  a  vested  remainder  subject  to  be  de- 
ested  by  death  before  the  death  or  remarriage  of  the  wife,  the  wife  and 
hildren  could  not  convey  a  marketable  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Gent  Dig.  f§ 
45.  246;   Dec.  Dig.  I  130.*] 

bmission  of  controversy  on  agreed  statement  of  facts  by  Rosie  J. 
lof er  and  others  against  the  A-  C.  &  H.  M.  Hall  Realty  Company, 
ment  for  defendant. 

gued  before  CLARKE,  McLAUGHLIN,  SCOTT,  MILLER, 
DOWLING,  JJ. 

ederic  R.  Coudert,  -for  plaintiffs, 
iomas  C.  Ennever,  for  defendant 

lOTT,  J.    Submission  of  an  agreed  case. 

le  plaintiffs,  being  the  widow  and  all  the  surviving  children  of 
les  Ranhofer,  deceased,  contracted  to  sell  and  convey  to  defend- 
ertain  real  property  in  the  city  of  New  York.    On  the  day  agreed 

for  the  completion  of  the  sale,  the  plaintiffs  tendered  to  defend- 
L  deed  of  the  premises  duly  executed  by  all  of  them,  and  Rosie 
inhofer  also  tendered  a  deed  of  the  same  premises  duly  executed 
er  as  executrix  of  the  last  will  and  testament  of  said  Charles 
lofer,  deceased.  The  defendant  refused  to  accept  the  deed  and 
lete  the  purchase,  because,  as  it  alleged,  the  plaintiff  could  not 
iy  said  premises  by  a  clear  and  marketable  title.  The  grounds 
e  objection  are  found  in  the  will  of  said  Charles  Ranhofer,  de- 
d. 

the  first  clause  the  testator  gives  his  widow  what  is  in  effect 
tate  for  life  or  widowhood.  The  second  clause  contains  the  gift 
and  reads  as  follows : 

ter  the  decease  of  my  beloved  wife  or,  in  case  of  her  remarriage  I  do, 
and  upon  the  date  of  her  said  decease  or  remarriage  bequeath  all  the 
residue  and  remainder  of  my  estate  real  and  personal  then  undisposed 
my  beloved  children,  and  to  the  descendants  of  any  of  them  then  de- 
1  in  the  proportion  of  the  share  of  each  child  to  his  or  her  descendants 
and  share  alike  for  the  sole  use  and  benefit  of  my  said  children  respec- 
and  their  descendants,  and  to  the  survivors  of  my  said  children  in  the 
>f  the  decease  of  either  of  them  without  descendants." 

:hough  less  artificially  expressed,  this  provision  does  not  differ 
rially  from  that  which  was  considered  in  Schwartz  v.  Reljfuss, 
\pp.  Div.  630,  114  N.  Y.  Supp.  92,  affirmed  198  N.  Y.  585.  92 
.  1101.  In  that  case  the  will  also  gave  a  life  estate  to  the  widow, 
''at  her  death"  bequeathed  all  of  the  testator's  property  to  his 
children  share  and  share  alike,  and  further  provided : 

id  in  case  any  of  my  ctdldren  shall  have  died  leaving  issue,  the  share  of 
lild  80  dying  shall  descend  to  and  vest  in  his  or  her  issue,  and  in  case  of 
eath  of  any  child  without  leaving  issue,  his  or  her  share  shall  descend 
d  vest  in  his  or  her  surviving  brothers  and  sisters." 

was  held  that  upon  the  death  of  the  testator  his  real  estate  vested 
s  children  subject  to  being  divested  by  their  not  surviving  the 

Lher  cases  see  same  topic  ft  S  mumbbs  in  Dec.  &  Am.  Digs.  Id07  to  date,  &  Rep'r  Indexes 
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life  tenant,  and  consequently  that  the  widow  and  children  could  not 
convey  a  title  which  would  cut  off  the  possible  claims  of  grandchil- 
dren. This  view  prevailed  in  the  Court  of  Appeals,  notwithstandii^j 
a  strong  dissent  in  the  Appellate  Division.  To  the  same  effect  is 
Lyons  v.  Ostrander,  167  N.  Y.  135,  60  N.  E.  334. 

The  plaintiff  insists  that  the  will  should  be  construed  in  accordance 
with  the  rule  expressed  in  Hersee  v.  Simpson,  154  N.  Y.  496,  48  N. 
E.  890,  as  follows: 

"Words  or  phrases  denoting  time,  such  as  'when,'  'then,'  and  'from  and  aft- 
er,' In  a  devise  of  a  remainder  limited  upon  a  particular  estate  determinable 
npon  an  event  which  must  necessarily  happen,  are  construed  to  relate  merely 
to  the  time  of  the  enjoyment  of  the  estate,  and  not  to  the  time  of  vesting." 

In  that  case,  after  a  devise  to  the  wife  for  life,  the  will  provided: 

"And  from  and  after  her  decease  my  will  is  that  all  of  my  said  property 
be  disposed  of  according  to  the  statutes  of  the  state  of  New  York  governing 
the  descent  of  real  property  and  the  distribution  of  personal  estate." 

It  was  held  that  the  heirs  at  law  took,  upon  the  death  of  the  tes- 
tator, a  vested  estate  in  remainder;   the  court  observing: 

"There  is  nothing  upon  the  face  of  the  will,  aside  from  the  words  'from 
and  after,*  which  in  any  way  tends  to  sustain  or  give  color  to  the  construc- 
tion that  the  vesting  of  the  remainder  was  postponed  or  intended  to  be  post- 
poned beyond  the  death  of  testator." 

The  difficulty  in  the  way  of  applying  this  case  is  that  the  present 
will  very  clearly  indicates  an  intention  on  the  part  of  the  testator  that 
the  persons  to  take  at  the  death  or  remarriage  of  the  widow  were  to 
be  determined  as  conditions  are  at  that  time.  The  devise  of  the  re- 
mainder is  expressly  made  to  the  then  surviving  children  "and  to 
the  descendants  of  any  of  them  then  deceased."  If  there  should  be 
any  such  descendants  surviving  at  the  death  of  tlie  widow,  it  is  clear 
that  they  would  take  directly  from  the  testator,  and  not  by  representa- 
tion from  the  deceased  parent. 

It  is  further  urged  that  under  the  fourth  clause  of  the  will  the  wid- 
ow as  executrix  and  trustee  took  a  power  of  sale.  To  so  hold  would 
be  to  do  violence  to  the  plain  import  of  the  language,  and  would,  as 
we  think,  be  inconsistent  with  the  general  scheme  of  the  will.  The 
language  relied  upon  is  as  follows :  After  providing  for  a  renuncia- 
tion by  the  wife  of  her  dower  interest,  which  it  is  provided  must  pre- 
cede her  appointment  as  executrix,  the  will  proceeds : 

"Fourth.  After  my  said  beloved  wife  shall  have  so  duly  executed  her  said 
instrument  for  the  release  of  her  dower,  and  the  same  has  been  duly  recorded, 
I  do,  further  make,  constitute  and  appoint  my  said  beloved  wife,  Rose  Justine 
Ranhofer,  to  be  my  executrix  of  this,  my  last  will  and  testament,  and  trustee 
of  my  said  estate,  real  and  personal,  for  the  purpose  of  said  trust,  for  her 
own  sole  use  and  benefit,  during  her  natural  life,  or  until  her  remarriage, 
prior  to  her  said  decease ;  and  upon  the  date  of  her  said  decease,  or  remar- 
riage, I  do  hereby  further  appoint  my  son,  Edouard  Ranhofer  and  my  daugh- 
ter, Blanche  A.  Duperret,  to  be  my  executors  and  trustees  under  my  said 
last  wUl  and  testament,  as  successor  to  my  said  beloved  wife,  with  full  pow- 
er to  sen  and  dispose  of  the  rest,  residue  and  remainder  of  my  said  estate, 
real  and  personal,  at  private  or  public  sale,  for  the  full  and  fair  value  there- 
of, with  tun  power  to  make  good  and  sufflcient  deed,  or  deeds  thereof,  to  con- 
vey the  same  to  the  purchaser  or  purchasers  thereof,  with  a  good  title  thereto^ 
as  required  by  law." 
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predominant  purpose  which  seems  to  pervade  the  will  is  that 
>perty  shall  be  kept  intact  for  the  benefit  of  the  testator's  wife 
her  life  or  widowhood,  and  that  upon  her  death  or  remarriage 

be  sold  and  divided.  Thus  in  the  second  clause  it  is  provided 
e  children  and  descendants  to  whom  the  estate  is  given  shall 
full  power  to  sell  and  dispose  of  my  said  estate  real  and  per- 
— a  provision  which  is  quite  futile  as  conferring  a  power  of 
K)n  those  who  have  already  an  absolute  title,  but  still  indica- 

the  testator's  purpose  that  the  property  shall  remain  unsold 
the  life  tenant's  life  or  widowhood.  To  carry  out  this  purpose, 
quite  consistent  to  give  a  power  of  sale  only  to  the  executors 
istees  to  be  substituted  upon  the  widow's  death  or  remarriage, 
is  no  reason  therefore  to  give  a  forced  construction  to  the  fourth 

conclusion  is  that  the  children  of  Charles  Ranhofer  each  took 
d  remainder  in  his  real  estate,  subject  to  be  divested  by  death 
the  decease  or  remarriage  of  his  widow  and  life  tenant,  and 
re  cannot  convey  said  real  estate  by  a  good  and  marketable 
id  further  that  the  will  did  not  confer  upon  Rosie  J.  Ranhofer, 
ixecutrix,  a  power  of  sale. 

Hows  that  there  must  be  judgment  for  the  defendant  as  prayed 
the  submission,  with  costs.     All  concur. 


p.  Div.  191.) 


ZUCKER  V.   WHITRIDGE. 


me  Court,  Appellate  DiWslon,  First  Department    March  10,  1911.) 

ET  Railroads  (§  117*) — Injuries— Question  fob  Jury. 

a  an  action  for  the  death  of  one  run  over  by  a  street  car,  the  question 

leceased's  contributory  negUgence  f^ld  one  for  the  Jury. 

Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent.  Dig.  {§  248- 

;   Dec.  Dig.  I  117.*] 

AL  AND  Error  (%  1051*) — Harmless  Error. 

a  an  action  for  the  death  of  one  run  over  by  a  street  car,  a  witness 
Ifled  that  he  saw  deceased  walking  on  the  crosswallc  before  he  was 
ick  by  the  car,  and  that  he  was  walking  the  same  as  witness  was, 
that  witness  walked  with  his  head  up  and  looked  at  everything  when 
was  about  to  cross  a  car  track,  to  which  testimony  no  objection  was 
le.  Held,  that  there  was  no  reversible  error  in  admitting  evidence 
show  that  decedent  was  In  the  habit  of  exercising  care  In  crossing 
jks. 

£d.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  4161- 
};    Dec.  Dig.  |  1051.*] 

H  (§  99*) — Damages. 

a  an  action  for  death,  it  appeared  that  decedent  was  46  years  of  age 
In  perfect  health  save  shortsightedness  and  a  slight  deafness  in  damp 
ither,  that  he  left  a  widow  and  two  children  aged,  respectively,  3% 
rs  and  21  months,  that  he  earned  from  $75  to  $100  a  week,  from 
ch  he  gave  his  wife  $72  to  $75,  and  that  he  was  an  excellent  musician 
>  had  earned  the  reputation  of  an  artist.  Held,  that  a  verdict  of 
,000  was  i^ot  excessive. 

Ed.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  §§  125-130;    Dec. 
.  i  99.*] 
anghlin  and  McLaughlin,  JJ.,  dissenting.  . 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Louise  Zucker,  as  administratrix  of  the  estate  of  Samuel 
Zucker,  deceased,  against  Frederick  W.  Whitridge,  as  receiver.  Ap- 
peal by  defendant  from  a  judgment  in  favor  of  plaintiff,  and  from^an 
order  denying  a  motion  for  a  new  trial.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  DOWLING,  JJ. 

Frederick  J.  Moses,  for  appellant. 
Julius  H.  Cohen,  for  respondent. 

DOWLING,  J.  Samuel  Zucker,  for  whose  death  through  the  neg- 
ligence of  the  defendant  this  action  is  brought  to  recover  damages, 
was  a  musician  belonging  to  a  quartette,  which  played  three  times 
daily  in  a  restaurant  on  Fourteenth  street,  in  the  city  of  New  York, 
and  which  was  also  employed  at  various  times  in  department  stores 
and  at  fashionable  receptions.  He  had  earned  a  reputation  as  a  mem- 
ber of  this  quartette,  and  was  regarded  as  an  artist  of  more  than  usual 
ability.  He  earned  $75  per  week  from  his  engagements,  and  in  addi- 
tion was  paid  amounts  varying  from  $25  to  $30  per  week  from  his 
other  engagements,  and  from  giving  lessons,  he  being  proficient  both 
as  a  pianist  and  a  violinist.  He  was  about  46  years  of  age,  in  good 
health,  with  no  physical  infirmities  save  that  he  was  nearsighted,  and, 
although  his  ear  for  music  was  well  trained,  his  hearing  in  other  re- 
spects was  slightly  defective  in  wet  or  damp  weather.  He  was  mar- 
ried, had  two  children,  and  resided  with  them  at  320  Second  avenue, 
between  Eighteenth  and  Nineteenth  streets  in  New  York  City.  It 
was  his  custom,  in  order  to  avoid  the  crowds  on  Fourteenth  street, 
to  walk  through  Irving  place  on  his  way  to  and  from  his  home.  On 
the  evening  of  E>ecember  18,  1908,  at  half  past  8  o'clock,  Zucker  left 
the  restaurant  wherein  he  was  playing  to  go  to  his  home.  He  was 
walking  eastwardly  on  the  northerly  side  of  Eighteenth  street,  and  had 
reached  Third  avenue  and  was  on  his  way  across  the  same,  when  he 
\tras  struck  by  a  north-bound  car  of  the  defendant's  railroad  (he  be- 
ing at  the  time  to  the  west  thereof),  and  was  thrown  to  and  upon 
the  ground  with  great  violence,  his  clothing  being  twisted  on  his  body, 
his  umbrella  which  he  was  carrying,  closed,  thrown  from  his  hand, 
his  wig  torn  from  his  head,  and  one  of  his  overshoes  pulled  from  his 
foot.     He  sustained  a  fractured  skull,  as  the  result  of  which  he  died. 

On  Third  avenue  at  Eighteenth  street,  there  are  tracks  of  the  de- 
fendant road,  the  south-bound  tracks  being  on  the  westerly  side  of 
the  avenue,  and  the  north-bound  tracks  on  the  easterly  side.  The  ele- 
vated structure  passes  over  the  avenue  with  stations  in  Eighteenth 
street,  on  both  sides  of  the  avenue  and  with  the  usual  station  plat- 
forms on  both  sides.  There  are  stairs  leading  to  the  elevated  sta- 
tions on  both  sides  of  the  avenue.  In  Eighteenth  street  are  laid  tracks 
of  the  cross-town  road.  The  pillars  of  the  elevated  structure  are 
placed  in  the  avenue  and  are  16  inches  square.  Eighteenth  street  is 
more  than  30  feet  wide  at  this  point.  On  the  northerly  sidewalk  ot 
Eighteenth  street,  and  on  the  southerly  sidewalk  as  well,  are  pillars 
supporting  the  station  structure.     They  are  about  midway  between 
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ension  of  the  house  line  and  the  curb  line  on  Third  Avenue.    On 
•thwest  corner  is  a  gas  light,  and  on  the  southwest  corner  an 

light.  One  of  the  pillars  of  th«  elevated  structure  is  directly 
>f  the  crosswalk  on  the  northwest  corner  and  quite  near  the 
westerly  south-bound  track;  and  another  pillar  is  just  north  of 
sswalk  on  the  southwest  corner  and  quite  near  the  same  track, 
stance  from  the  curb  on  Third  avenue  to  the  most  westerly 

all  the  tracks  is  22  feet  8  inches;    the  distance  between  the 

each  track  is  4  feet  8V^  inches ;  and  the  distance  between  the 
I  and  downtown  tracks  is  about  5  feet  4  inches,  making  the 
e  from  the  curb  line  of  Third  avenue  to  the  westerly  rail  of 
th-bound  track  32  feet  S\<2  inches.  The  block  from  Seventeenth 
iteenth  streets  on  Third  avenue  from  house  line  to  house  line 
es  184  feet,  and  from  curb  to  curb  30  feet  more,  or  a  total 

feet.  The  distance  from  the  house  line  of  Third  avenue  to 
b  line  is  20  feet.  The  evening  upon  which  this  accident  oc- 
was  a  disagreeable  one;  the  air  being  heavy  and  muggy,  and 
eets  still  being  wet  and  slushy  from  rain  which  had  fallen  in 
^rnoon.  There  was  neither  moonlight  nor  starlight.  The  hap- 
was  witnessed  by  persons  who  occupied  various  positions  with 

to  the  place  where  Zucker  was  struck.  Herman  Zuffel,  from 
on  on  the  east  side  of  Third  avenue,  north  of  Eighteenth  street, 
icker  crossing  the  avenue,  and  also  saw  the  Third  avenue  car 
:hing  at  what  he  terms  "a  mighty  good  speed."  Zucker  was 
J  on  the  crosswalk  at  an  ordinary  rate  of  speed  "with  his  head 
traight;  that'is,  just  as  a  man  would  carry  himself  ordinarily." 
rd  no  gong  rung.  The  car  kept  going  very  fast,  and  the  west- 
3e  of  the  car  struck  Zucker,  just  as  he  was  stepping  on  the 
y  rail  of  the  north-bound  track.  When  this  witness  assisted 
ing  him  up,  he  was  lying  on  the  south-bound  track  to  the  north 

crosswalk,  with  his  feet  on  the  westerly  uptown  track;  the 
■ucks  of  the  car  being  near  him.  This  witness  was  in  doubt 
whether  the  north-bound  cars  ordinarily  stop  on  the  south  side 
Iteenth  street,  testifying  both  ways  upon  that  question, 
y  Kalckhof  was  on  the  southeast  corner  of  Eighteenth  street 
lird  avenue.     He  observed  the  car  in  question  coming  very 

up  the  avenue,  and,  thereafter  seeing  a  crowd  running,  he  ob- 
the  decedent  lying  on  the  uptown  track  with  his  feet  toward 
t,  and  near  the  truck  of  the  car.  He  heard  no  gong  nor  warn- 
any  kind.  This  witness  had  formerly  been  a  conductor  and 
5n  the  elevated  railroad  and  testified  that  in  his  opinion  the  car 
ing  18  miles  an  hour  as  it  traveled  northward  from  Seventeenth 
and  that  it  crossed  Eighteenth  street  at  about  the  same  rate  of 

Kurth  was  in  company  with  the  last  witness  and  heard  the 

f  the  car  passing  him  at  a  very  high  rate  of  speed,  as  he  puts  it ;  *  T 

di  it  afterwards  appears  that  he  meant  it  was  going  more  than  1  •     •••*', 

IS  an  hour  during  the  time  he  observed  it,  which  included  its  -    ••  - 

i  over  Eighteenth  street.    He  heard  no  gong.     When  he  went  r,  S 

scene  of  the  accident,  he  saw  Zucker  lying  across  the  westerly  *        ♦*-*  '  •  V 

the  north-bound  track  and  the  easterly  rail  of  the  south-bound  •**       •     .  -.  •^ 
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track  with  his  feet  on  the  former  rail,  not  very  far  away  from  the 
rear  truck.  He  observed  the  fact  that  a  south-bound  car  had  passed 
the  northerly  side  of  Eighteenth  street  before  the  north-bound  ear 
came  along,  and  they  passed  each  other  on  the  south  side  of  Eight- 
eenth street;  the  witness'  description  of  it,  as  shown  by  his  marks 
upon  the  survey  in  evidence,  being  that,  when  the  northerly  end  of 
the  north-bound  car  had  reached  the  northerly  line  of  the  southerly 
crosswalk  on  Third  avenue,  the  northerly  end  of  the  south-bound  car 
was  just  opposite  the  southerly  end  of  the  north-bound  car.  It  may 
be  stated  at  this  point  that  it  appears  from  the  testimony  of  all  the 
witnesses  that  the  car  did  not  pass  over  any  part  of  Zucker's  body. 

This  witness  joins  in  the  general  description  of  the  night  as  wet 
and  slushy ;  although  not  actually  raining,  it  had  done  so  in  the  after- 
noon. He  places  the  point  where  Zucker's  body  was  lying  as  6  or 
6  feet  north  of  the  north  crosswalk. 

Paul  A.  Avery  was  on  the  southwest  corner  of  Eighteenth  street 
and  Third  avenue  looking  across  the  avenue,  when  he  saw  the  car 
approach  close  to  the  man  who  was  hit.  He  had  taken  about  one 
step  on  the  track  and  appeared  as  if  he  noticed  the  car  and  tried  to 
jump  back;  but  before  he  had  done  so  the  car  struck  him,  whirling 
and  twisting  him  around.  When  Avery  first  looked  across  the  avenue, 
he  saw  the  car  in  question  going  by  the  south  crossing;  he  then  took 
one  or  two  steps  and  was  near  the  edge  of  the  sidewalk  when  he 
looked  again,  and  as  he  did  so  the  car  shut  off  his  vision  and  was 
just  approaching  the  north  crosswalk.  As  this  happened  the  car  was 
a  few  feet  from  Zucker,  and  he  then  had  one  foot  off  the  ground,  to  get 
back  out  of  the  way,  when  he  was  struck.  He  was  then  directly  on 
the  north  crosswalk,  and  at  this  time  the  witness  thought  that  the  car 
was  from  4  to  8  feet  away  from  the  decedent ;  the  car  having  crossed 
from  the  south  to  the  north  crosswalk  during  the  length  of  time  that 
the  witness  took  two  steps.  For  the  purpose  of  ascertaining  the  speed 
at  which  the  car  was  going,  the  witness  went  through  the  actual  pro- 
cedure of  taking  two  steps  in  the  courtroom,  and  the  time  so  occupied 
was  between  1%;  and  1%  seconds.  The  car  having  covered  a  distance 
of  25  feet  between  the  two  crosswalks  in  this  period  of  time,  it  would 
indicate  that  its  speed  was  about  15  miles  an  hour. 

Zucker  was  directly  on  the  north  crosswalk,  and  the  car  did  not 
stop  at  the  south  crosswalk.  The  witness  noticed  the  twisted  condi- 
tion of  the  decedent's  clothing  when  he  was  picked  up. 

Avery,  in  answer  to  the  question  of  plaintiff's  counsel,  testified 
that  from  what  he  observed  it  was  not  possible  for  Zucker  to  get  away 
from  the  car  before  it  hit  him  from  the  time  that  he  saw  it;  and,  in 
reply  to  defendant's  counsel,  testified  that  it  was  not  the  fact  that 
Zucker  stepped  on  the  track  when  the  car  was  so  close  to  him,  coming 
as  it  was,  that  he  could  not  either  get  across  in  front  of. it  or  back 
away  from  it ;  that  when  the  man  put  his  foot  on  the  track  he  saw 
the  car,  and  before  he  could  get  out  of  the  way  the  car  struck  him, 
though  he  is  unable  to  say  whether  or  not  he  had  his  foot  on  the  track. 
He  testified  later  that  Zucker  was  not  looking  ahead  of  him,  and  he 
did  not  know  where  he  was  looking;  that  his  body  was  inclined  for- 
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i  in  the  same  position  as  a  man  in  walking,  but  h^  did  not  notice 

x)sition  of  his  head  until  after  he  was  struck. 

larles  W.  Sass,  a  civil  engineer,  at  this  time  employed  as  a  clerk, 

walking  on  the  same  side  of  Eighteenth  street  as  Zucker,  in  com- 

'  with  one  Argento.    He  was  walking  easterly  some  15  to  20  feet 

id  Zucker,  and  at  about  the  same  rate  of  speed,  approximately  3 

5  an  hour.    Zucker  held  his  head  correctly  horizontal  in  a  natural 

ion,  as  far  as  the  witness  observed  him.    The  streets  in  this  lo- 

Y  were  covered  with  a  thin  ooze,  and  there  was  much  humidity  in 

lir*    This  witness  was  crossing  the  avenue  and  was  opposite  the 

r  on  the  crosswalk,  when  the  car  came  along  and  mowed  Zucker 

1.    He  had  first  noticed  the  car  in  question  as  he  reached  a  point 

•e,  looking  south,  he  could  clear  with  his  eye  the  edge  of  the  dry 

s  store  wall  on  the  southwest  corner.    It  was  then  midway  between  \ . 

nteenth  and  Eighteenth  streets.     He  says  the  car  was  running 

J  at  the  rate  of  15  or  17  miles  an  hour  and  dashed  over  the  crossing 

ighteenth  street  without  stopping.    He  saw  Zucker  struck  on  the 

:  side  of  the  body  and  thrown  forward,  and  he  picked  up  his  wig, 

rella,  and  overshoe.     Zucker  was  then  lying  on  his  back  with 

lead  to  the  southwest  and  his  feet  slightly  under  the  car  at  the 

of  the  trucks.    This  witness  identified  the  car  as  No.  534  and 

the  time  of  the  accident  as  8 :35  p.  m.    He  heard  no  gong  sound-  y 

md  the  only  noise  distinguishable  was  that  of  the  car  as  it  went  * 

the  cross-town  tracks,  together  with  the  noise  of  an  overhead  ^. 

Ltor  train,  at  the  same  time.    He  testified  that  from  certain  posi-  '      "* 

the  elevator  pillars  would  interfere  with  a  clear  vision  up  and 
1  the  avenue.  These  pillars  were  about  16  inches  square,  but  aft- 
le  had  passed  the  pillar  there  was  no  further  obstruction  to  the 
n  uptown  or  downtown.  He  confirms  the  testimony  of  the  other 
esses  to  the  effect  that  the  car  had  not  passed  over  decedent's 

which  was  lying  six  feet  north  of  the  north  crossing.  T 

ank  Argento  was  the  companion  of  Sass  and  was  walking  across 
street  with  him  when  the  accident  occurred.  He  had  also  seen 
car  between  Seventeenth  and  Eighteenth  streets,  but  he  heard 
3ng  or  bell.    When  the  car  stopped  on  the  south  side  of  Eighteenth  *^_ 

t,  he  was  just  stepping  into  the  gutter,  on  his  way  across  the  "^ 

ue,  as  Zucker  was  hit.    He  testified  further  that  before  he  crossed  1 

street,  and  before  the  man  was  hit,  he  saw  him  walking  on  the  ;       '      .^ 

►walk;   that  he  (Zucker)  was  walking  the  same  as  anybody  else,  i^    •* 

t  the  same  as  witness  was  walking;   and  that  he  walks  with  his 

up  and  looks  at  everything  when  he  is  going  to  cross  the  cars.  .      ,-_-;* 

mes  Downes  from  a  position  on  the  northwest  corner  of  Eight-  ,  *  •_V> 

1  street  and  Third  avenue  saw  the  car  strike  Zucker,  and  says  ..    •. 

i  not  stop  at  the  south  crossing;   that  it  was  going  very  fast  and  •:,     •' 

:k  Zucker  just  as  he  was  about  to  step  on  the  track,  and  then  "•  *  * 

;  about  half  a  car's  length  before  it  was  stopped.  ->.*  .^.  •  "• 

was  shown  that  the  decedent's  expectancy  of  life  was  23.8  years.  '      ^*    ^*-^         •'  •'^dl 

aintiff 's  brother-in-law  was  asked :  ••   •  •  .  iH 

bate  what  yon  observed  as  to  his  manner  in  crossing  railroad  tracks  *         ^  «r 

i  in  your  company?"  «-•       .   ,  '^ 
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Under  objection  he  answered: 

"When  we  were  about  to  cross  railroad  tracks,  he  usually  looked  to  the 
right  and  to  t^e  left  of  him  and  put  a  restraining  hand  on  my  arm  before 
crossing  to  make  sure  that  there  were  no  vehicles  of  any  kind." 

He  had  previously  testified  that  he  had  had  occasion  to  cross  rail- 
road tracks  in  this  city  with  the  decedent.  The  defendant  offered  no 
evidence,  but  rested  upon  what  it  deemed  its  legal  right  to  have  the 
complaint  dismissed  upon  the  ground  of  failure  of  proof  of  any  neg- 
ligence upon  the  part  of  defendant  and  upon  the  further  ground  of 
contributory  negligence  upon  the  part  of  plaintiff's  intestate.  The  re- 
versal of  the  judgment  based  upon  the  verdict  of  the  jury  is  urged  up- 
on the  grounds:  (1)  That  the  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence;  and  (2)  that  error  was  committed  in  the  admis- 
sion of  the  testimony  as  to  decedent's  habit  of  exerdising  caution  in 
crossing  railroad  tracks. 

Of  course,  if  the  evidence  conclusively  demonstrated  that  Zucker 
stepped  onto  the  track  in  front  of  a  north-bound  car  when  the  latter 
was  so  near  that  its  stopping  before  it  struck  him  was  physically  im- 
possible, and  if  he  so  stepped,  either  having  seen  the  car  or  having 
been  bound  to  see  it  if  he  looked,  a  recovery  herein  would  not  be  pos- 
sible. But  there  are  many  facts  to  be  taken  into  consideration  in  de- 
termining this  question.  While  Zucker  knew  the  neighborhood  well 
from  frequently  traveling  over  this  very  crosswalk,  the  conditions  on 
the  night  in  question  were  unusual.  It  had  rained  that  day,  and  the 
evening  was  misty  and  damp ;  the  streets  Were  wet  and  slushy ;  there 
was  neither  moonlight  nor  starlight.  As  Zucker  approached  the  ave- 
nue, he  would  first  be  able  to  look  down  as  far  as  the  middle  of  the 
block  between  Seventeenth  and  Eighteenth  streets  as  he  cleared  the 
line  of  the  dry  goods  store  on  the  southwest  corner.  Judging  from 
the  fact  that  Sass  saw  the  car  in  the  middle  of  that  block  as  he  reached 
this  point  some  15  or  20  feet  behind  Zucker,  when  Zucker  had  pre- 
viously reached  the  same  point,  the  car  must  have  been  at  about  Sev- 
enteenth street.  Then  there  came  the  obstructions  to  his  vision  due 
to  the  presence  of  the  elevated  station  stairways,  the  pillars  thereof 
on  the  southwest  and  northwest  sidewalk,  the  electric  light  pillar  at 
the  southwest  corner,  the  gaslight  pillar,  and  the  elevated  structure 
pillars  in  the  avenue  near  both  crosswalks.  Then  came  the  south- 
bound car,  necessitating  a  cessation  of  travel  on  the  north  crosswalk 
until  it  passed,  causing  the  shutting  out  from  view  of  the  north-bound 
car  by  it  before  they  finally  passed  each  other  below  the  south  side 
of  Eighteenth  street.  Added  to  these  physical  conditions  were  the 
confusing  sounds  of  the  elevated  train  then  passing  and  the  noises 
caused  by  the  passage  of  the  Third  avenue  cars  over  the  cross-town 
tracks  in  Eighteenth  street.  The  north-bound  car  gave  no  warning 
of  its  approach  by  either  gong  or  bell,  and  while  it  has  been  charged 
by  the  trial  court,  and  is  the  law  of  this  case,  that  decedent  had  no 
right  to  rely  upon  any  custom  by  which  the  cars  stopped  at  the  south 
side  of  Eighteenth  street,  yet  the  situation  then  existing  must  be  taken 
into  consideration  when  the  one  car  passing  the  other  and  temporarily 
obscuring  it  from  the  vision  of  one  on  the  northwest  crosswalk  may 
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well  have  led  him  to  believe  that  its  speed  had  been  diminished,  par- 
ticularly as  it  was  about  to  cross  a  street  on  which  were  other  tracks. 
Nor  were  the  jury  bound  to  accept  the  estimate  of  Avery  that  Zucker 
was  about  to  step  on  the  track  when  the  car  was  only  four  to  eight 
feet  away,  and  he  is  the  only  witness  who  undertakes  to  give  the 
exact  distance. 

Under  the  conditions  shown  to  have  existed  at  the  time  and  place 
of  the  occurrence,  we  believe  the  question  of  whether  or  not  the  de- 
cedent was  free  from  contributory  negligence  was  one  of  fact  for  the 
jury,  and  that  it  cannot  be  said  as  a  question  of  law  that  he  was  guilty 
of  contributory  negligence.  The  mere  fact  that  he  was  struck  by  the 
car  and  not  run  over,  or  that  he  had  only  reached  the  west-bound  rail 
when  he  was  struck,  is  not  controlling,  for,  if  that  were  so,  no  case 
could  ever  be  submitted  to  a  jury  unless  the  person  injured  had  passed 
partly  over  the  tracks  before  he  was  injured.  The  general  rule  as  to 
the  care  required  in  crossing  tracks,  is  thus  stated  by  Earl,  J.,  in  Kel- 
logg V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  79  N.  Y.  76: 

"It  Is  unquestionably  true  that  the  deceased  was  bound  to  exercise  his 
sight  to  avoid  danger  at  the  crossing.  He  was  not  bound  to  the  greatest 
diligence  which  he  could  have  exercised  in  that  way,  but  he  was  bound  to 
exercise  such  care  as  a  prudent  man  approaching  such  a  place  would  ordina- 
rily exercise  for  the  protection  of  his  life.  Did  he  exercise  such  care,  or.  in 
other  words,  was  there  an  entire  absence  of  evidence  that  he  did?  •  ♦  • 
Under  all  the  circumstances  surrounding  the  accident,  we  thinly  it  was  for 
the  Jury  to  determine  whether  he  exercised  that  care  which  the  law  required 
of  him.  He  could  probably  have  avoided  the  accident  by  stopping  before  he 
passed  upon  the  track.  But  that  is  a  degree  of  care  not  usual  even  with 
very  prudent  persons.  It  has  not  been  decided  by  the  courts  of  this  state 
that  a  person  approaching  a  railroad  Is  bound  as  a  matter  of  law  to  stop, 
to  avoid  the  imputation  of  negligence.  There  may  be  cases  in  which  a 
traveler  ought  to  do  so,  and,  if  he  omits  to  do  so,  it  would  be  one  of  the  facts, 
with  all  the  others,  to  be  submitted  to  the  Jury." 

The  rule  as  to  crossing  the  tracks  of  a  railroad  in  a  city  has  been 
thus  laid  down : 

"A  street  surface  railway  track  may  not  be  as  much  a  place  of  danger  as 
is  a  stream  railway  track;  but,  nevertheless,  its  presence  in  the  street  ad- 
monishes a  person  to  be  reasonably  vigilant  when  attempting  to  cross.  Tt 
behooved  the  deceased,  before  going  upon  it,  to  use  his  senses,  and  look  and 
to  listen.  He  was  to  decide  if  it  was  reasonably  prudent  at  the  moment  to 
cross  it.  The  omission  to  look  would  only  be  excusable  in  a  situation  when 
that  precaution  was  shown  by  the  circumstance  to  have  been  an  unavailing 
one."  Baxter  v.  Auburn  &  Syracuse  Electric  R.  R.  Ck).,  190  N.  Y.  439,  83  N. 
B.  469. 

While  there  is,  of  course,  no  direct  evidence  here  that  Zucker  looked 
in  the  direction  of  the  approaching  car,  yet  there  is  evidence  of  vari- 
ous witnesses  as  to  the  manner  in  which  he  was  walking  from  which 
the  inference  might  reasonably  be  drawn  that  he  did  look,  and  more 
than  once,  for  approaching  cars. 

In  Shaw  v.  Jewett,  86  N.  Y.  616,  it  was  said: 

"The  plaintiff  is  not  bound  to  see;  he  is  bound  to  make  all  reasonable 
efforts  to  see  that  a  careful  and  prudent  man  would  make  under  like  cir- 
cumstances. He  is  not  to  provide  against  any  certain  result  He  is  to  make 
an  effort  for  a  result  that  will  give  safety,  such  effort  as  caution,  care, 
and  prudence  will  dictate"— cited  with  approval  in  Smith  v.  N.  Y.  C.  &  H.  R. 
E.  Co.,  177  N.  Y.  230,  69  N.  K  427. 
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The  courts  have  been  reasonable  in  their  requirements  as  to  the 
amount  of  proof  required  in  cases  where  the  party  injured  has  not 
survived  the  accident. 

"If  he  had  surviyed  the  accident,  it  wonld  have  been  necessary  for  him,  in 
order  to  meet  the  burden  of  proof,  to  state  what  he  did  and  what  he  tried 
to  do  fully  and  explicitly ;  but,  as  he  Is  dead,  less  evidence  Is  required  of  his 
personal  representative.  The  plalntilT's  Intestate  was  bound  to  exercise  rea- 
sonable care;  but  If,  owing  to  the  circumstances,  the  evidence  of  care  was 
weak,  It  does  not  follow  that  It  was  not  for  the  consideration  of  the  :'ury. 
If  there  was  any  evidence  upon  the  subject,  the  case  should  have  been  sub- 
mitted to  them  for  decision."  Schafer  v.  Mayor,  etc.,  154  N.  Y.  472,  48  N.  E. 
751. 

"If,  in  such  case,  the  surrounding  facts  and  circumstances  reasonably  In- 
dicate that  the  accident  might  have  occurred  without  negligence  In  the  de- 
ceased, that  Inference  becomes  possible,  In  addition  to  that  which  Involves 
careless  conduct,  or  a  willful  disregard  of  personal  safety,  and  thus,  as  a 
question  of  fact.  It  would  be  for  the  Jury  to  decide  between  the  two  possible 
inferences."    Baxter  v.  Auburn  &  Syracuse  Electric  R.  R.  Co.»  supra. 

In  fact,  recovery  might  be  had  even  where  there  were  no  eyewit- 
nesses whatever  of  the  accident,  where  the  surrounding  circumstances 
indicated  that  it  might  have  occurred  without  the  negligence  of  de- 
ceased. Tolman  v.  Syracuse,  B.  &  N.  Y.  R.  R.  Co.,  98  N.  Y.  203, 
50  Am.  Rep.  649.  In  the  case  at  bar,  in  view  of  all  the  circumstances 
hereinbefore  recited  concurring  to  embarrass  Zucker,  occupy  his  at- 
tention, and  influence  his  course  of  action,  a  question  was  presented 
for  the  determination  of  the  jury. 

As  was  said  by  Werner,  J.,  in  Smith  v.  N.  Y.  C.  &  H.  R.  R.  R. 
Co.,  177  N.  Y.  228,  69  N.  E.  429; 

"The  so-called  crossing  cases  are  proverbially  troublesome,  for  there  are 
comparatively  few  instances  In  which  the  facts  and  circumstances,  con- 
sidered tn  connection  with  the  oral  testimony,  lead  so  unerringly  to  a  single 
conclusion  as  to  permit  the  courts  to  hold,  as  matter  of  law,  that  contribu- 
tory negligence  has  been  established.  ,  The  difficulty  in  such  cases  is  not  with 
the  law,  for  that  Is  too  well  settled  for  discussion,  but  with  the  application 
of  the  law  to  a  given  state  of  facts.  The  case  at  bar  Is  not  free  from  em- 
barrassment in  this  respect,  and  that  is  really  the  best  argument  for  the  plain- 
tiffs that  can  be  made,  because  it  presents  the  precise  ease  in  which  the 
court  cannot  assume  to  decide  the  question  of  contributory  negligence  with- 
out usurping  the  functions  of  the  jury.  The  facts  of  this  case,  fairly  stated 
and  considered  in  the  light  of  the  inferences  most  favorable  to  the  plaintiffs, 
do  not  so  clearly  establish  the  contributory  negligence  of  plaintiff's  Intestate 
as  to  remove  the  question  from  the  domain  of  doubt  into  the  realm  of  un- 
debatable  fact  In  support  of  this  suggestion,  we  have  but  to  refer  to  the 
persuasive,  if  not  conclusive,  circumstance  that  learned  Judges  have  differed 
as  to  the  effect  of  the  evidence  in  this  record.  Without  referring  in  detail  to 
the  facts,  which  are  fully  set  forth  in  the  foregoing  statement,  it  is  enough 
to  say  that  this  accident  occurred  in  the  nighttime,  at  a  concededly  danger- 
ous crossing,  under  conditions  and  surroundings  to  which  must  be  applied 
the  rule  of  ordinary  care  In  human  conduct.  This  rule  Is  to  be  measured, 
not  by  the  great  caution  of  one  or  the  extreme  carelessness  of  another,  but 
according  to  the  standard  fixed  by  the  consensus  of  common  sense  based  up- 
on human  experience.  Was  the  plaintiff's  intestate  reasonably  and  ordinarily 
careful  of  his  own  safety  in  the  circumstances?  It  cannot  be  said  that  In- 
telligent and  reasonable  men,  applying  the  rule  of  ordinary  care  to  the  facts 
of  this  case,  could  not  fairly  differ  in  their  answers  to  this  question,  and 
therefore  it  is  one  for  the  arbitration  of  a  Jury  and  not  for  the  decision  of 
a  court" 
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Parsons  v.  New  York  Cen.  &  Hudson  R.  R.  R.  Co.,  113  N. 
Jl  N.  E.  147  (3  L.  R.  A.  683,  10  Am.  St.  Rep.  450)  : 
aestlon  is  whether  the  injured  party,  under  all  the  circumstances 
\e,  exercised  that  d^ree  of  care  and  caution  which  prudent  persons 
try  Intelligence  nsually  exercise  under  like  circumstances.  This 
^  In  all  cases,  except  those  marked  by  gross  and  inexcusable  negU- 
ider  the  question  Involved  one  of  fact  for  the  jury." 

all  these  decisions,  as  applied  to  the  facts  herein,  this  case 
which  was  properly  submitted  to  the  jury. 
;al  of  the  judgment  is  also  urged  upon  the  ground  that  prej- 
rror  was  committed  in  receiving  evidence  as  to  decedent's 
exercising  care  in  crossing  railroad  tracks.  Plaintiff  had 
he  physical  infirmities  of  decedent,  who  was  otherwise  a 
athletic  and  vigorous  man,  in  that  he  was  nearsighted  and  his 
was  affected  in  damp  weather.  In  the  endeavor  to  recon- 
•r  the  jury  the  personality  of  the  deceased,  and  as  one  ele- 
:  of  those  from  which  they  must  draw  the  reasonable  infer- 
to  what  decedent  actually  did  at  the  time  of  the  accident, 
vhat  the  witnesses  saw,  this  proof  was  offered.  The  fact 
e  is  but  one  case  in  this  state  where  a  question  was  raised 
all  approaches  this  shows  that  it  has  always  been  deemed 
:  to  offer  such  proof,  or,  if  offered,  not  to  receive  it  when  ob- 
^as  made. 

jneral  principle  under  which  such  testimony  has  been  received 
:ated  in  Wigmore  on  Evidence  (volume  1,  c.  6,  §  92,  p.  166)  : 

probative  value  of  a  person's  habit  or  custom,  as  showing  the  do- 
specific  occasion  of  the  act  which  is  the  subject  of  the  habit  or  cus- 
e  can  be  no  doubt  every  day's  experience  and  reasoning  make  it 
igh." 

te  v.  Railroad,  52  N.  H.  528,  Sargent,  C.  J.,  in  harmony  with 
:ipal,  declared: 

lid  seem  to  be  axiomatic  that  a  man  is  likely  to  do  or  not  to  do  a 
to  do  it  or  not  to  do  it  in  a  particular  way,  according  as  he  is  in 
of  doing  or  not  doing  it" 

ice  of  one's  habit  was  received  in  Walker  v.  Barron,  6  Minn. 
.  353),  and  in  Mathias  v.  O'Neill,  94  Mo.  627,  6  S.  W.  253. 
igmore,  after  suggesting  that  the  habit  or  custom  sought  to 
ished  must  have  sufficient  regularity  to  make  it  probable  that 
be  carried  out  in  every  instance  or  most  instances,  and  after 
ing  on  the  necessity  of  distinguishing  between  habit  and  char- 
fs  (Wigmore  on  Evidence,  vol.  1,  c.  6,  §  92,  p.  167)  : 

t  to  the  foregoing  distinctions,  the  admissibility  of  a  person's  habit, 
custom  as  evidence  that  he  did  or  did  not  do  the  act  in  question 
Eild  to  be  universally  conceded." 

rous  cases  are  cited  in  support  of  these  propositions.  The  pre- 
tion  raised  herein  was  presented  in  the  cases  of  Smith  v.  Rail- 
N.  H.  53,  47  Atl.  290,  85  Am.  St.  Rep.  596  (Dec.  1899),  and 
r.  B.  &  M.  R.  R.  Co.,  73  N.  H.  132,  59  Atl.  943  (Jan.  1905). 
)rmer  case,  proof  had  been  received  that  the  decedent  had  a 
habit  of  slackening  the  speed  of  his  horse  to  a  walk  when  ap- 
N.Y.S.— 16 
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preaching  the  railroad  crossing  at  which  he  was  subsequently  killed, 
and  of  looking  and  listening  for  the  approach  of  a  train  before  at- 
tempting to  pass  the  crossing.  This  was  received  as  tending  to  show 
what  he  did  on  this  fatal  trip,  but  not  as  proof  that  he  was  a  cautious 
and  careful  man.  In  the  latter  case,  similar  proof  of  care  on  the  part 
of  decedent  was  received.  Similar  was  the  decision  in  Stone  v.  Rail- 
road, 72  N.  H.  206,  55  Atl.  359.  These  were  all  death  cases,  where 
direct  evidence  as  to  what  decedent  did  could  not  be  furnished.  To 
the  same  effect  is  Missouri  Pacific  Ry.  Co.  v.  Moffatt,  60  Kan.  113, 
55  Pac.  837,  72  Am.  St.  Rep.  343. 

Of  course  it  is  not  claimed  that  such  evidence  is  ever  admissible 
where  the  person  injured  survives  the  accident.  It  has  been  received 
only  in  death  cases,  where  the  jury  must  decide  upon  the  reasonable 
probabilities  of  the  case,  in  the  absence  of  the  testimony  of  the  only 
person  who,  if  alive,  could  tell  them  exactly  what  he  did  and  what 
he  saw  before  the  accident  occurred.  The  case  in  this  jurisdiction 
most  nearly  approaching  the  present  is  Parsons  v.  Syracuse,  Bing- 
hampton  &  N.  Y.  R.R.  Co.,  133  App.  Div.  451,  117  N.  Y.  Supp.  1058, 
where  a  judgment  for  plaintiff  was  reversed  because  of  error  com- 
mitted in  receiving  evidence  of  prior  instances  whereon  decedent  had, 
on  passing  over  the  same  crossing  at  which  he  was  killed,  exercised 
care  in  stopping  and  looking  up  and  down  the  track.  Plaintiff  was 
permitted  to  testify  to  such  conduct  on  the  part  of  decedent  on  ten 
or  eleven  occasions,  and  another  witness  testified  to  similar  conduct 
by  decedent  for  the  period  of  a  year.  As  the  court  said  in  conclu- 
sion: 

/■ 

"We  would  hardly  feel  Inclined  to  reverse  this  Judgment  for  this  error  (re- 
ferring to  the  receipt  of  evidence  as  to  the  speed  of  a  train  by  persons  not 
qualified  to  testify  thereto) ;  but,  for  the  error  with  respect  to  receiving  evi- 
dence of  the  specific  prior  instances  of  care  on  the  part  of  deceased,  we 
think  the  judgment  must  be  reversed." 

In  other  words,  the  case  was  one  within  one  of  the  exceptions  noted 
by  Wigmore  to  the  general  acceptance  of  proof  of  habit  or  custom, 
for  the  regularity  of  the  action  had  not  been  sufficiently  established 
to  make  it  a  habit  or  custom.  Whatever  may  be  said  as  to  the  pro- 
bative value  of  such  proof  generally,  and  while  the  record  might 
have  been  the  better  for  its  absence,  we  think  that  in  the  present  case 
no  reversible  error  was  committed  by  its  introduction  for  the  reason 
that  there  was  already  in  the  record  the  following  evidence  of  the 
witness  Argento  received  without  objection  and  hereinbefore  quoted: 

"Before  I  crossed  the  street  with  Mr.  Sass  and  before  the  man  was  hit, 
I  saw  him  walking  on  the  crosswalk.  He  was  walking  the  same  as  anybody 
else.  He  was  walking  about  the  same  as  t  was  walking.  I  walk  with  my 
bead  up  and  look  at  everything  when  I  am  going  to  cross  the  cars." 

Here  a  standard  for  comparison  had  already  been  received,  which 
involved  proof  of  habit,  and  no  objection  was  made  to  its  receipt. 
There  is  sufficient  in  this  record  to  sustain  this  verdict,  quite  apart 
from  this  testimony. 

The  recovery  herein  is  questioned  as  excessive,  but  it  does  not  seem 
so  to  us.  The  decedent  was  a  man  46  years  of  age,  in  perfect  health, 
having  no  physical  defects  of  any  kind  save  his  shortsightedness  and 
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deafness  in  damp  weather.  His  expectancy  of  life  was  23.8 
[ie  left  a  widow  and  two  children,  a  boy  and  a  girl,  who  at 
of  his  death  were  aged,  respectively,  3i^  years  and  21  months, 
a  devoted  husband  and  father.  He  earned  from  $75  to  $100 
from  which  he  gave  his  wife  $72.50  to  $75  per  week.  He  was 
ine  musician,  who  had  earned  a  reputation  as  an  artist,  and 
shown  by  such  witnesses  as  Victor  Herbert  and  Hugo  Sohmer 
jained  high  standing  as  a  pianist  and  player  of  the  viola.  He 
le  prime  of  his  career  as  an  artist,  and  would  not  have  begun 
e  in  his  ability  as  such  until  he  had  reached  60  years  of  age 
in  the  ordinary  course  of  events.  Under  these  conditions,  a 
>f  $30,000  cannot  be  said  to  be  excessive. 
Lidgment  and  order  appealed  from  should  be  affirmed,  with 
respondent. 

AHAM,  P.  J.,  concurs. 

T,  J.  (concurring).  If  Zucker  had  survived  the  accident,  and 
[g  in  his  own  behalf  and  gave  no  more  evidence  of  his  frec- 
m  contributory  negligence  than  is  contained  in  the  present 
should  without  hesitation  concur  in  a  reversal  of  the  judg- 
t  is  well  settled,  however,  as  demonstrated  by  Mr.  Justice 
NG,  that  less  convincing  evidence  of  freedom  from  contribu- 
ligencte  on  the  part  of  an  injured  person  is  required,  when  his 
IS  resulted  in  death  and  the  suit  is  by  his  representatives,  than 
:  required  if  he  had  survived  and  could  speak  for  himself.  I 
refore  concluded  to  concur  in  the  affirmance  of  the  judgment. 
le  evidence  that  the  deceased  customarily  exercised  care  in 
railroad  tracks,  I  much  doubt  its  admissibility ;  but,  even  as- 
hat  it  was  incompetent,  I  am  not  persuaded  that  it  tended  in 
eciable  degree  to  induce  the  verdict.  At  most  it  only  tended  to 
►ne  of  probability  to  the  direct  evidence  that  on  the  occasion 
:cident  Zucker  apparently  observed  ordinary  care  in  crossing 
t. 

UGHLIN,  J.  (dissenting).  The  plaintiff  could  not  recover 
proving  that  her  intestate  was  free  from  negligence,  and  in 
£Ct  I  think  she  failed.    I  am  unable  to  find  in  the  record  any 

to  sustain  the  finding  that  the  intestate  exercised  any  care 

before  attempting  to  cross  the  tracks  on  which  the  car  which 
n  was  running.    Had  he  exercised  any  care,  had  he  looked, 

not  have  lost  his  life.  The  facts  immediately  connected  with 
ounding  the  accident  are  disputed.  The  intestate,  at  about 
n.  on  December,  18,  1908,  attempted  to  cross  Third  avenue, 

was  struck  by  one  of  the  defendant's  north-bound  cars  and 
le  was  proceeding  easterly,  and  when  he  reached  the  westerly 
Phird  avenue  the  car  which  subsequently  struck  him  was  visi- 
B^  then  about  the  middle  of  the  block  between  Seventeenth 
iteenth  streets.  It  was  traveling  at  the  rate  of  from  15  to 
an  hour,  and  he  was  walking  at  the  rate  of  about  3  miles  an 
Whether  he  looked  when  he  left  the  curb  does  not  appear;  but 
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if  he  did  so  he  certainly  saw  the  car.  When  he  reached  a  point  be- 
tween the  rails  of  the  south-bound  track,  which  was  several  feet  from 
the  north-bound  track,  the  front  of  the  north-bound  car  was  at  the 
southerly  crosswalk. of  Eighteenth  street  and  still  moving  at  the  same 
rate  of  speed.  At  that  time  the  rear  end  of  this  car  was  opposite  the 
rear  end  of  a  south-bound  car,  according  to  the  testimony  of  plaintiff's 
witness  Kurth,  and  the  intestate  was  then  walking,  according  to  the 
plaintiff's  witness  Zuffel,  at  an  ordinary  rate  of  speed,  "his  head  was 
level,  I  mean  straight,  just  as  a  man  would  carry  himself  ordinarily." 
The  proximity  of  the  car  to  the  intestate  and  the  manner  in  which  "he 
was  walking  were  such  as  to  indicate  to  this  witness,  who  was  several 
feet  further  away  from  the  car  than  the  intestate,  that  there  was  go- 
ing to  be  a  collision  "and  the  man  would  be  hit  by  the  car."  He  testi- 
fied: 

"I  saw  both  this  man  and  the  car  before  they  came  together.  I  saw  the 
car  coming  and  the  man  coming,  and  I  realized  that  there  was  going  to  be  a 
collision  and  the  man  would  be  hit  by  the  car.  ♦  *  ♦  This  man  was 
struck  by  the  car  Just  as  he  was  stepping  onto  the  westerly  rail,  the  nearest 
rail  to  him,  of  the  track  on  which  the  car  was  running.  That  is  correct- 
When  I  reached  the  conclusion  that  this  collision  was  going  to  take  place 
and  this  man  was  going  to  be  struck  by  the  car,  he  was  on  the  other  track." 

The  other  track  referred  to  was  at  least  five  feet  four  inches  from 
the  nearest  rail  of  the  track  on  which  the  car  which  subsequently  hit 
him  was  running.  Had  he  looked  when  at  this  point  he  could  not  have 
helped  but  see  the  car.  It  was  lighted,  and  there  was  nothing  to  ob- 
struct his  vision.  He  continued  in  the  direction  in  which  he  was  going 
and  was  struck  by  the  car  just  as  he  was  stepping  over  the  first  rail  of 
the  north-bound  track,  or,  according  to  plaintiff's  witness  Avery : 

"When  the  man  put  his  foot  on  the  track  was  when  he  saw  the  car.  Be- 
fore he  could  get  out  of  the  way  the  car  struck  him.  He  might  have  had  his 
foot  on  the  track." 

The  same  witness  testified  it  appeared  as  if  the  intestate  noticed  the 
car  and  "tried  to  jump  out  of  the  way,  but  before  he  could  get  back 
out  of  the  way  the  car  had  struck  him." 

The  case  was  submitted  to  the  jury,  evidently  upon  the  theory  that 
the  evidence  would  justify  a  finding  that  if  the  intestate  had  looked 
he  would  not  have  been  able  to  see  the  car;  that  his  vision  was  ob- 
structed by  the  elevated  railroad  pillars,  the  south-bound  car,  and  the 
atmospheric  conditions.  There  was  some  proof  that  it  was  misty; 
but  the  uncontradicted  evidence  of  the  plaintiff's  witnesses,  who  saw 
the  accident,  is  that  the  car  was  visible  at  least  half  a  block  away  at  the 
time  when  the  intestate  left  the  curb,  and  immediately  preceding  the 
time  he  was  struck  another  witness,  as  we  have  already  seen,  much 
further  away,  saw  the  car,  and  the  intestate  and  concluded  from  the 
manner  in  which  both  were  proceeding  that  there  was  going  to  be  a 
collision.  The  south-bound  car  could  not  have  obscured  his  view,  be- 
cause it  had  completely  passed  the  north-bound  car  when  the  intes- 
tate was  on  the  south-bound  track,  several  feet  to  the  west  of  the 
north-bound  track.  That  the  elevated. railroad  pillars  could  not  have 
obscured  his  vision  while  at  this  point  is  clearly  shown  by  the  exhibits 
in  evidence.    The  record  shows,  as  it  seems  to  me,  that  the  intestate 
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td  directly  in  front  of  the  car,  and,  had  he  exercised  any  care 
iver  before  doing  so,  the  unfortunate  accident  would  have  been 
ed.  Under  such  circumstances,  the  complaint  should  have  been 
5sed.  Baxter  v.  Auburn  &  S.E.  R.  R.  Co.,  190  N.  Y.  439,  83  N. 
9 ;  Bambace  v.  Interurban  St.  Ry.  Co.,  188  N.  Y.  288,  80  N.  E. 
Lofsten  v.  Brooklyn  Heights  R.  R.  Co.,  184  N.  Y.  148,  76  N.  E. 

Flynn  v.  Joline,  135  App.  Div.  291,  119  N.  Y.  Supp.  785 ;  Mc- 
^e  V.  N.  Y.  City  Ry.  Co.,  122  App.  Div.  633,  107  N.  Y.  Supp. 

Marguiles  v.  Interurban  St.  Ry.  Co.,  116  App.  Div.  157,  101 
.  Supp.  499 ;   West  v.  Metropolitan  St.  Ry.  Co.,  105  App.  Div. 

4  N.  Y.  Supp.  250;  Knapp  v.  Metropolitan  St.  Ry.  Co.,  103  App. 
J52,  92  N.  Y.  Supp.  1071 ;  Greene  v.  Metropolitan  St.  Ry.  Co 
Lpp.  Div.  303,  91  N.  Y.  Supp.  426;  Muessman  v.  Metropolitan 
V,  Co.,  76  App.  Div.  1,  78  N.  Y.  Supp.  571 ;  Madigan  v.  Third 
R.  R.  Co.,  68  App.  Div.  125,  74  N.  Y.  Supp.  143;  Weiss  v. 
)politan  St.  Ry.  Co.,  33  App.  Div.  221,  53  N.  Y.  Supp.  449,  af- 
i  165  N.  Y.  665,  59  N.  E.  1132. 

ire  was  some  proof  to  the  effect  that  the  defendant's  cars  were 
tomed  to  stop  at  the  south  crossing  of  Eighteenth  street,  and  it 
gested  that  the  intestate  had  a  right  to  rely,  at  the  time  in  ques- 
Dn  their  coming  to  a  stop  at  that  point.  But,  even  if  that  were 
istom,  it  did  not  justify  the  intestate  in  heedlessly  walking  across 
ack  or  stepping  directly  in  front  of  the  car.  Thompson  v.  Met- 
tan  St.  Ry.  Co.,  89  App.  Div.  10,  85  N.  Y.  Supp,  181.  And, 
lition  to  this,  the  trial  court  charged  that  the  deceased  "as  a  mat- 
law  did  not  have  the  right  to  rely  on  the  motorman's  stopping 

5  south  crosswalk."  Such  instruction  became  the  law  of  the  case 
ras  binding  upon  the  jury. 

m  also  of  the  opinion  that  the  judgment  should  be  reversed  for 
•or  in  the  admission  of  evidence.  During  the  course  of  the  trial 
less,  after  stating  that  he  had  frequently  been  upon  the  streets 
:he  intestate  and  had  had  opportunities  to  observe  his  conduct  in 
ng  the  same,  was  asked  the  following  question : 

State  what  you  observed  as  to  his  manner  of  crossing  railroad  tracks 
in  your  company?" 

I  question  was  objected  to  on  different  grounds  which  were  over- 
an  exception  taken,  and  the  witness  answered : 

When  we  were  about  to  cross  railroad  tracks,  he  usually  looked  to 
;ht  and  to  the  left  of  him  and  put  a  restraining  hand  on  my  arm  before 
ig,  to  make  sure  that  there  were  no  vehicles  of  any  kind  coming." 

notion  was  then  made  to  strike  out  the  answer  as  incompetent  and 
jlevant  to  the  issues.  The  motion  was  denied  and  an  exception 
,  The  purpose  sought  to  be  accomplished  by  the  introduction  of 
vidence  is  obvious.  It  was  to  show  a  habit  of  carefulness  on  the 
if  the  intestate,  as  tending  to  prove  that  he  was  prudent  and  care- 
i  the  occasion  when  he  was  killed.  But  the  fact  that  he  had  ex- 
d  care  in  crossing  streets  on  certain  occasions  when  observed 
e  witness  did  not  establish  that  he  was  careful  at  the  time  in 
on;  in  other  words,  a  person  who  is  careful  on  one  occasion 
)e  careless  on  another.    The  circumstances  may  induce  prudence 
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at  one  time,  while  at  another  they  may  not  even  suggest  it.  It  is  a 
matter  of  common  experience  that  even  the  most  prudent  man  and 
careful  will,  at  times,  be  careless.  A  finding  based  upon  such  evidence 
is  purely  speculative,  and,  as  suggested  in  many  of  the  authorities,  in- 
troduces an  issue  not  tendered  by  the  pleadings.  So  far  as  I  have  been 
able  to  discover,  there  are  only  two  states  in  which  it  has  been  held 
that  such  evidence  is  admissible  (Davis  v.  Railroad  Co.,  68  N.  H. 
247,  44  Atl.  388 ;  Missouri  Pacific  R.  R.  Co.  v.  Moffatt,  60  Kan.  113, 
65  Pac.  837,  72  Am.  St.  Rep.  343)  while  the  contrary  has  been  held 
in  many  of  the  states  (Connors  v.  Morton,  160  Mass.  333,  35  N.  E. 
860;  Robinson  v.  F.  &  W.  R.  R.  Co.,  7  Gray  [Mass.]  92;  Peoria 
&  P.  U.  R.  Co.  v.  Clayberg,  107  111.  644;  Baker  v.  Irish.  172  Pa.  528, 
33  Atl.  558 ;  Dalton  v.  C,  R.  I.  &  P.  R.  R.  Co.,  114  Iowa,  257,  86 
N.  W.  272;  Chase  v.  Maine  Central  R.  R.,  77  Me.  62,  52  Am.  Rep. 
744 ;  Morris  v.  East  Haven,  41  Conn.  252 ;  Propsom  v.  Leatham,  80 
Wis.  608,  50  N.  W.  586),  and  in  the  federal  courts  (Louisville  &  N. 
R.  Co.  V.  Summers,  125  Fed.  719,  60  C.  C.  A.  487).  There  seems  to 
be  very  little  authority  in  our  own  state;  but,  so  far  as  the  subject 
has  been  referred  to,  it  would  seem  that  such  evidence  is  not  admissi- 
ble. Thus  in  Eppendorf  v.  B.  C.  &  N.  R.  R.  Co.,  69  N.  Y.  195,  25 
Am.  Rep.  171,  action  was  brought  to  recover  damages  for  an  injury 
sustained  while  attempting  to  get  on  one  of  the  defendant's  moving 
cars.  The  defendant  oflFered  to  show  that  the  plaintiff  was  in  the 
habit  of  jumping  on  its  cars  when  in  motion,  and  it  was  held  that  the 
evidence  was  properly  excluded ;  the  court  saying : 

**It  is  impossible  to  perceive  wliat  bearing  the  evidence  offered  could  have. 
*  *  *  The  sole  question  to  be  determined*  here,  so  far  as  relates  to  plain- 
tiflTs  alleged  contributory  negligence,  was  the  character  of  the  plain tiiTs 
acts  under  the  circumstances  existing  at  the  time,  and  what  he  may  have 
done  at  some  other  time,  under  other  circumstances,  could  have  no  bearing 
upon  that  question." 

See,  also,  Warner  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  44  N.  Y.  472. 

And  in  Wooster  v.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  72  Hun, 
197,  25  N.  Y.  Supp.  378,  Mr.  Justice  Follett,  speaking  for  the  General 
Term,  said : 

"It  has  been  many  times  held  that  it  is  not  competent  for  a  plaintiff  to  give 
evidence  that  the  person  by  whom  the  alleged  negligent  act  was  committed 
had  previously  committed  similar  acts  or  that  he  was  generally  negligent  or 
fikiUful." 

See,  also,  Senecal  v.  Thousand  Islands  Steamboat  Co.,  79  Hun,  574, 
29  N.  Y.  Supp.  884. 

In  Parsons  v.  Syracuse,  Binghampton  &  New  York  R.  R.  Co.,  133 
App.  Div.  461,  117  N.  Y.  Supp.  1058,  a  quite  similar  question  was  con- 
sidered. There,  action  was  brought  to  recover  damages  for  the  death 
of  plaintiff's  intestate  who  was  killed  while  crossing  the  railroad  tracks 
of  the  defendant.  There  were  no  eyewitnesses  of  the  accident,  and, 
for  the  purpose  of  showing  that  the  intestate  exercised  care  before  go- 
ing upon  the  tracks,  witnesses  who  had  frequently  seen  him  cross  the 
tracks  were  permitted  to  state  the  care  which  he  took  before  doing  so. 
It  was  held  that  the  admission  of  this  evidence  necessitated  a  reversal 
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judgment.  Mr.  Justice  Chester,  who  delivered  the  opinion,  in 
ill  of  the  other  justices  concurred,  said: 

only  question  presented  for  determination  on  this  branch  of  the  case 
tier  evidence  of  specific  instances  of  care  prior  to  the  accident  was 
nt  on  the  question  of  care  at  the  time  of  the  accident  A  man  who 
ul  on  one  occasion  may  be  careless  at  another.  The  circumstances 
ime  may  be  such  as  to  induce  prudence,  while  they  might  not  at  an- 
me;  but  the  worst  feature  of  this  class  of  evidence  is  that  it  pre- 
sues  for  trial  not  tendered  by  the  pleadings  and  which  the  opposite 
not  prepared  to  meet.  If  this  evidence  was  competent  for  the  plain- 
eould  be  Just  as  competent  for  the  defendant  to  prove  that  on  prior 
s  the  plaintifTs  intestate  had  been  careless ;  that  also  on  other  nights 
lis  engineer  ran  his  engine  over  this  crossing  he  had  run  it  slowly ; 
had  his  headlight  burning;  that  he  rang  his  bell  and  blew  his 
and  that  he  had  been  seen  many  times  on  prior  occasions  to  ob- 
1  these  precautions.  It  would  also  be  competent  for  the  plaintiff  to 
such  testimony  and  to  show  that  on  prior  occasions  he  had  been 
,  Thus,  the  issues  would  be  largely  multiplied,  and  no  party  going 
would  know  in  advance  what  he  would  have  to  meet." 

judgment  and  order  appealed  from  should  therefore  be  re- 
mand a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
nt. 

GHLIN,  J.  (dissenting).  I  am  of  opinion  that  the  evidence 
d  that  the  case  be  submitted  to  the  jury,  and  that  it  was  suf- 
to  sustain  the  verdict  for  the  plaintiff;  but  on  the  question  of 
1  from  contributory  negligence  on  the  part  of  the  decedent, 
vas  a  very  close  one  on  the  evidence,  I  think  that  it  was  preju- 
rror  to  receive  evidence  tending  to  show  that  the  decedent  cus- 
Y  exercised  care  in  crossing  railroad  tracks, 
refore  vote  for  reversal. 


.  Rep.  109.) 
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ipreme  Court,  Special  Term,  New  York  (bounty.    March  14,  1911.) 

ENT  AND  Revival  (§  54*) — "Personal  Injubt"— Right  of  Pbivact— 
LUTHORizED  Use  of  Name  and  Pictuke. 

ecedent  Estate  Law  (Consol.  Laws  1909,  c.  13)  |  120,  provides  that  for 
ngs  done  to  the  property,  rights,  or  interests  of  another,  for  which  an 
on  might  be  maintained  against  the  wrongdoer,  an  action  may  he 
ight  after  the  injured  person's  death  by  his  executors,  etc.,  but  that 
1  section  shall  not  extend  to  an  action  for  personal  injuries,  as  such 
on  is  defined  In  Code  Civ.  Proc.  §  3343,  except  that  the  right  of  action 
Injuries  resulting  In  death  is  not  affected.  Code  Civ.  Proc.  §  3343, 
1  9,  provides:  "  Tersonal  injury*  includes  libel,  slander,  criminal 
rersation,  seduction  and  malicious  prosecution,"  etc.  Held  that,  the 
it  of  privacy  being  in  its  nature  personal,  an  action  for  violation 
•eof  through  the  unauthorized  use  of  plaintifTs  name  and  picture, 
isXit  under  Civil  Rights  Law  (Consol.  Laws  1909,  c.  6)  §§  50,  51,  does 
survive  plaintifTs  death. 

Mi.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent  Dig.  §§ 
-278;   Dec.  Dig.  §  64.* 

or  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5340-5344; 
8,  p.  7753.] 

r  caaei  Bee  same  topic  &  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 


DigitiJ 


248  128  NEW  YORK  8UPPLBMBNT  (Sup.  Ct 

Action  by  Helen  Wyatt,  an  infant,  by  Minnie  Wyatt,  her  guardiai 
ad  litem,  against  Hall's  Portrait  Studio.  On  motion  by  the  guardiai 
ad  litem  to  revive  the  action  in  her  name  as  administratrix.  Motioi 
denied. 

Ernst,  Lowenstein  &  Cane,  for  plaintiff. 
May  &  Jacobson,  for  defendant. 

SEABURY,  J.  This  is  a  motion  for  an  order  permitting  the  admin 
istratrix  of  the  goods,  chattels,  and  credits  of  Helen  Wyatt,  deceased 
to  revive  an  action  which  was  originally  brought  by  the  said  Helei 
Wyatt  against  Hall's  Portrait  Studio.  The  action  was  brought  b] 
Helen  Wyatt,  pursuant  to  sections  50  and  51  of  the  civil  rights  lav 
(Consol.  Laws  1909,  c.  6),  f6r  an  injunctioa  and  damages  for  the  un 
authorized  use  of  her  name  and  picture.  The  question  presented  foi 
determination  is  whether  the  cause  of  action  alleged  survived  the  deatl 
of  the  plaintiff. 

The  statute  under  which  the  cause  of  action  arose  does  not  contaii 
any  provision  as  to  whether  or  not  the  cause  of  action  thereby  createc 
survives  the  death  of  the  person  injured.  The  .question  presented  mus 
therefore  be  determined  by  the  application  of  the*  general  principle 
of  the  common  law  as  to  the  survivability  of  causes  of  action,  with  dui 
regard  to  the  modification  of  those  principles  which  have  been  affecte< 
by  statute.  The  common  law  divided  causes  of  action  into  those  e: 
contractu  and  ex  delicto,  and  to  the  latter  class  applied  the  maxim 
"Actio  personalis  moritur  cum  persona."  These  common-law  rule 
"still  determine  the  survivability  of  actions  for  torts,  except  where  th* 
law  has  been  specially  modified  or  changed  by  statute."  The  genera 
principles  governing  the  survivability  of  actions  are  well  discussed  ii 
Hegerich  v.  Keddie,  99  N.  Y.  258,  260,  1  N.  E.  787,  52  Am.  Rep.  25 

Without  attempting  to  review  the  history  of  these  statutory  changes 
it  is  sufficient  to  point  out  that,  in  so  far  as  the  existing  statutory  pro 
visions  affect  the  question  at  issue,  they  are  expressed  in  section  12( 
of  the  decedent  estate  law  (Consol.  Laws  1909,  c.  13),  and  in  sectioi 
3343  of  the  Code  of  Civil  Procedure,  to  which  section  120  of  the  dece 
dent  estate  law  specifically  refers.  Section  120  of  tlie  decedent  estat 
law  provides  as  follows: 

"For  wrongs  done  to  the  property,  rights  or  interests  of  another,  for  whlcl 
an  action  might  be  maintained  against  the  wrongdoer,  such  action  may  Ix 
brought  by  the  person  injured,  or,  after  his  death,  by  his  executors  or  admin 
istrators,  against  such  wrongdoer,  and  after  his  death  against  his  execntoii 
or  administrators  in  the  same  manner  and  with  like  effect  in  all  respects  ai 
actions  founded  upon  contracts.  This  section  shall  not  extend  to  an  actioi 
for  personal  injuries,  as  such  action  is  defined  In  section  3343  of  the  C!ode  o: 
Civil  Procedure,  except  that  nothing  herein  contained  shall  affect  the  righ 
of  action  now  existing  to  recover  damages  for  injuries  resulting  in  death." 

Subdivision  9  of  section  3343  of  the  Code  of  Civil  Procedure  define! 
the  term  ^'personal  injury"  as  follows: 

*'  'Personal  injury'  includes  libel,  slander,  criminal  conversation,  seductioi 
and  malicious  prosecution;  also  an  assault,  battery,  false  imprisonment,  oi 
other  actionable  injury  to  the  person  either  of  the  plaintiff  or  of  another." 

If  the  cause  of  action  now  sought  to  be  revived  abated  upon  th< 
death  of  the  plaintiff,  it  is  because  it  is  brought  to  recover  for  an  ac- 
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donable  injury  to  the  person  of  the  plaintiff.  Unless  the  alleged  viola- 
tion of  the  plaintiff's  nght  constituted  an  actionable  injury  to  the  person 
of  the  plaintiff,  it  is  clear  that  it  would  fall  within  the  general  rule 
stated  in  section  120  of  the  decedent  estate  law  and  that  it  would  sur- 
vive the  death  of  the  plaintiff.  The  inquiry  is  therefore  narrowed  to 
the  question  as  to  whether  the  cause  of  action  alleged  is  for  an  action- 
able injury  to  the  person  of  the  plaintiff.  In  order  to  determine  this 
question  we  must  consider  the  nature  and  character  of  the  "right"  for 
tiie  violation  of  which  the  statute  provides  a  remedy. 

The  cause  of  action  arose  from  the  violation  of  the  right  of  privacy. 
It  was  solely  the  creation  of  statute,  and  had  no  existence  independent 
of  the  statute.  Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y. 
538,  64  N.  E.  443,  59  L.  R.  A.  478,  89  Am.  St.  Rep.  828.  It  is  evident 
from  the  statute  that  the  violation  of  the  right  thereby  created  was  in- 
tended by  the  Legislature  to  be  punishable  as  a  crime  and  actionable  as 
a  tort.  Rhodes-  v.  Sperry  &  Hutchinson  Co.,  193  N.  Y.  223,  228,  85 
N.  E.  1097,  127  Am.  St.  Rep.  945.  The  right  of  privacy,  or,  as  it  has 
sometimes  been  called,  the  "right  to  be  let  alone,"  is  in  its  nature  per- 
sonal. The  peculiarly  personal  character  of  the  cause  of  action  cre- 
ated by  the  statute  negatives  the  idea  that  the  Legislature  intended  that 
it  should  be  enforceable  by  the  personal  representatives  of  the  person 
in  whose  favor  the  cause,  of  action  existed.  The  injury  done  by  the 
violation  of  the  right  does  not  affect  the  estate  of  the  person  injured, 
but  is  strictly  an  injury  to  the  person  of  the  plaintiff.  Nor  does  the 
fact  that  upon  the  violation  of  the  right  the  person  injured  becomes  en- 
titled to  damages  alter  the  nature  of  the  right  or  change  the  character 
of  the  cause  of  action  which  the  statute  sanctions.  In  Cregin  v.  Brook- 
lyn Crosstown  R.  R.,  75  N.  Y.  192,  196,  31  Am.  Rep.  459,  Judge  Rap- 
allo  said: 

"When  an  Injury  Is  done  to  the  person  of  the  plaintiff,  the  pecuniary  dam- 
ages sustained  thereby  cannot  be  so  separated  as  to  constitute  an  independ- 
ent cause  of  action,  for  the  cause  of  action  is  single,  and  consists  of  the  in- 
Jury  to  the  person.  The  damages  are  the  consequences  merely  of  that  injury, 
and  when  by  the  terms  of  the  statute  such  a  cause  of  action  abates,  the 
character  of  the  damages  cannot  save  it." 

Schuyler  v.  Curtis,  147  N.  Y.  434,  42  N.  E.  22,  31  L.  R.  A.  286,  49 
Am.  St.  Rep.  671,  is  instructive  upon  the  question  presented.  That  was 
a  case  where  the  relative  of  a  deceased  person  sought  to  restrain  by 
injunction  the  erection  of  a  statue  or  bust  of  the  deceased.  The  case 
arose  before  the  enactment  of  the  statute  which  has  been  held  to  create 
the  right  of  privacy.  In  that  case  the  court,  without  deciding  as  to  the 
existence  or  nature  of  such  a  right  as  the  right  of  privacy,  assumed 
the  existence  of  such  a  legal  right,  and  held  that,  even  if  such  a  right 
existed,  it  died  with  the  person  and  did  not  survive,  so  as  to  permit  an 
independent  cause  of  action  to  be  brought  by  the  relatives  of  the  de- 
ceased.   In  that  case  Judge  Peckham  said : 

"Whatever  the  rights  of  a  relative  may  be,  they  are  not,  in  such  a  case  as 
this,  rights  wlilch  once  belonged  to  the  deceased,  and  which  a  relative  can 
enforce  in  her  behalf  and  in  a  mere  representative  capacity,  as  for  Instance. 
an  executor  or  administrator,  in  regard  to  the  assets  of  a  deceased.  It  is  not 
a  question  of  what  right  of  privacy  Mrs.  Schuyler  had  in  her  lifetime.    Thij 
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plaintiff  does  not  represent  that  right.  Whatever  right  of  privacy  Mrs,  Schuy- 
ler had  died  toith  her.  Death  deprives  us  all  of  rights  In  the  legal  sense  of 
that  term,  and,  when  Mrs.  Schuyler  died,  her  own  individual  right  of  privacy, 
whatever  it  may  have  been,  expired  at  the  same  time.  The  right  which  sur- 
vived (however  extensive  or  limited)  was  a  right  pertaining  to  the  living  only. 
It  is  the  right  of  privacy  of  the  living  which  It  is  sought  to  enforce  here. 
That  right  may,  in  some  cases,  be  itself  violated  by  Improperly  interfering 
with  the  character  or  memory  of  a  deceased  relative;  but  It  is  the  right  of 
the  Tviug,  and  not  that  of  the  dead,  which  is  recognized.*' 

Nor  is  there  room  in  this  case  for  the  contention  that  the  present 
action  should  be  revived  in  order  to  prevent  the  defendant  from  im- 
properly interfering  with  the  character  or  memory  of  the  plaintiff.  If 
such  an  action  could  be  maintained,  it  would  necessarily  be  by  virtue 
of  an  independent  right  to  maintain  it,  and  not  by  virtue  of  any  right 
derived  from  the  deceased.  The  complaint  alleges  a  cause  of  action 
in  the  plaintiff  for  an  injury  to  her  person  which  did  not  survive  her 
death,  and  the  motion  by  her  administratrix  to  revive*  the  action  must 
be  denied. 

Motion  denied.    Settle  order  on  notice. 


BETHANY  M.  E.  CHURCH  v.  BROOKS  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.     March  8,   1911.) 

Witnesses  (§  202*)— Confidektial  Communications— Attorneys. 

Under  Code  Civ.  Proc.  §  835,  providing  that  an  attorney  shall  not  be 
allowed  to  disclose  a  communication  made  to  him  by  his  client  in  the 
course  of  his  professional  employment,  the  attorney  who  drew  the  will 
was  disqualified  from  testifying  as  to  its  contents  in  a  suit  to  establish 
such  will. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses,  Cent  Dig.  §|  756,  757 ;  Dec. 
Dig.  §  202.*] 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  the  Bethany  Methodist  Episcopal  Church  against  Francis 
Henry  Brooks  and  others.  From  a  judgment  for  plaintiff,  and  an 
order  denying  a  motion  for  a  new  trial,  and  two  other  orders,  defend- 
ants appeal.    Reversed,  and  new  trial  granted. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Thomas  Burns,  for  appellants. 

E.  R.  Cornwall,  for  respondent. 

SPRING,  J.  The  action  is  to  establish  a  will  of  Henry  Dixon,  who 
died  February  25,  1898,  executed  in  August,  1897,  and  alleged  to  have 
been  destroyed  in  February,  1898.  A  will  was  subsequently  executed 
by  the  decedent,  February  10,  1898,  which  was  refused  probate  by  rea- 
son of  the  mental  incapacity  of  the  decedent,  and  also  because  of  un- 
due influence  practiced  upon  him.  The  testimony  of  the  plaintiff's  wit- 
nesses tends  to  show  that  the  will  in  controversy  was  destroyed  on  the 
day  following  the  execution  of  tlie  will  which  was  refused  probate,  as 
already  noted. 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Ind«z«a 
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icific  questions  were  subipitted  to  the  jury  for  determination, 
irst  four  of  these  relate  to  the  execution  and  contents  of  the  will 
)unded,  and  the  jury  found  tliat  it  was  executed  in  conformity  to 
atute,  and  also  determined  what  its  provisions  were,  whereby  the 
ndent  was  made  the  chief  beneficiary  of  the  testator's  bounty, 
evidence  contained  in  the  record,  while  not  very  full  or  satisfactory 

some  of  the  questions  submitted,  was  sufficient  to  call  for  the 
ission  to  the  jury. 

e  will  in  question  was  prepared  by  an  attorney  named  Goodale, 
an  acquaintance  of  the  testator,  and  who  died  before  the  trial  of 
ction.  The  subscribing  witnesses  to  the  will  were  the  wife  and 
Iter  of  the  attorney,  the  former  of  whom  was  also  dead  at  the 
of  the  trial.  The  daughter,  evidently  an  intelligent  woman,  testi- 
n  detail  to  the  execution  of  the  will,  showing  compliance  with  all 
iquirements  of  the  statute  governing  the  execution  of  wills.    She 

nothing  of  its  contents.    The  deposition  of  Mr.  Goodale  had  been 

before  a  referee,  and  was  read  at  the  trial  under  the  objection 
e  defendant's  counsel  that  the  relation  of  attorney  and  client  ex- 

and  that  the  communication  was  privileged  and  within  the  prohi- 
i  of  section  835  of  the  Code  of  Civil  Procedure.    Mr.  Goodale  tes- 

before  the  referee  to  the  instructions  given  him  by  the  testator, 
*  contents  of  the  will  in  detail,  and  also  as  to  its  execution. 
e  Court  of  Appeals  in  Matter  of  Cunnion,  94  N.  E.  648  (affirm- 
35  App.  Div.  864,  120  N.  Y.  Supp.  266),  recently  decided  and 
.'et  officially  reported,  has  held  that  the  attorney  who  prepared 
rill  in  that  case  was  disqualified  by  sections  835  and  836  of  the 

of  Civil  Procedure  from  testifying  to  the  contents  of  the  will, 
:hat  decision  is  decisive  of  this  case,  requiringr  a  reversal  of  the 
nent.    The  judgment  should.be  reversed. 

Jgment  and  orders  reversed,  and  new  trial  granted,  with  costs  to 
lant  to  abide  event.    All  concur. 


HOWARD  IRON  WORKS  v.  WATERS  et  al. 
eme  Court,  AppeUate  Division,  Fourth  Department     March  8,  1911.) 

ANics*  Liens  (|  317*) — Bonds—Action— Pleading. 

In  an  action  on  a  bond,  it  appeared  from  the  complaint  that  plaintiff 
ad  contracted  to  instaU  elevators  in  the  L.  apartment  house,  and  the 
ond  was  conditioned  that,  if  payment  of  certain  notes,  given  pursuant 
)  a  contract  between  the  plaintiff  and  the  If.  corporation,  should  not  be 
revented  by  reason  of  any  lien  or  liens  "which  may  be  filed'*  against  the 
>.  apartment  house,  the  obligation  should  be  void;  that  plaintiff  per- 
)rmed,  but  the  corporation  refused  to  execute  the  notes ;  and  that  after 
tie  l)ond  was  executed  a  second  mortgage  was  given,  and  that  the  prop- 
rty  was  thereafter  sold  under  a  first  mortgage.  The  complaint  alleged 
lat,  relying  on  the  bond,  plaintiff  waived  its  right  to  file  a  mechanic's 
en  against  the  property  prior  to  the  second  mortgage ;  but  there  was  no 
negation  that  the  property  sold  for  more  than  the  first  mortgage,  and 
;  did  not  appear  that  payment  of  plaintiff's  claim  was  prevented  by  any 
en  filed  against  the  property  after  the  execution  of  the  bond.  Held,  that 
iie  complaint  did  not  state  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Mechanics*  Liens,  Dec.  Dig.  §  317.*] 

tber  case*  see  same  topic  &  S  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Kep'r  Indexes 
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Appeal  from  Special  Term,  Erie  County. 

Action  by  the  Howard  Iron  Works  against  Irving  E.  Waters  and 
others.  From  a  judgment  sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

E.  C.  Randall,  for  appellant. 
Orson  J.  Weimert,  for  respondents. 

KRUSE,  J.  The  plaintiff  appeals  from  an  interlocutory  judgment 
sustaining  the  defendants'  demurrer  to  the  complaint,  upon  the  ground 
that  the  complaint  fails  to  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  action  is  brought  upon  a  bond,  joint  and  several  in 
form,  made  by  the  defendants  and  others,  and  conditioned  as  follows : 

"Now,  therefore,  the  condition  of  the  obligation  is  such  that  If  the  pajrment 
or  satisfaction  of  the  said  note  or  notes,  when  the  same  shaU  become  finally 
due  and  payable  under  and  pursuant  to  the  said  contract  between  the  said 
Leuox  Corporation  and  the  Howard  Iron  Works,  shall  not  be  prevented  by 
reason  of  any  lien  or  liens  which  may  be  filed  against  the  said  Lenox  Apart- 
ment House,  now  being  constructed  on  North  street,  near  Delaware  avenue, 
in  the  said  city  of  Buffalo,  then  this  obligation  to  be  void  and  of  no  effect,  or 
else  to  remain  In  full  force  or  virtue." 

The  contract  between  the  plaintiff  and  the  Lenox  Corporation  is  for 
installing  certain  elevators  in  the  apartment  house  referred  to  in  the 
bond.  The  last  payment,  aggregating  $3,225  was  to  be  made  by  notes 
at  three  months,  which  the  plaintiff  agreed  to  renew  four  times  at 
least.  It  appears  by  allegations  in  the  comi)laint  that  the  plaintiff  fully 
performed  the  contract,  that  the  corporation  is  in  default,  and  that 
the  plaintiff  is  entitled  to  recover  of  the  corporation  the  amount  de- 
manded in  the  complaint.  The  corporation  failed  to  make  the  notes, 
but  it  appears  by  the  complaint  that  it  was  promoted,  owned,  and 
controlled  by  the  defendants  and  their  co-obligees,  and  that,  although 
the  notes  were  prepared  and  presented  to  the  defendants,  the  corpora- 
tion refused  to  execute  the  same. 

The  bond  is  dated  September  12,  1896.  It  appears  that  at  that 
time  there  was  a  first  mortgage  on  the  premises,  of  $500,000;  that 
after  the  bond  was  executed  a  second  mortgage  was  made,  dated 
March  1,  1897;  that  on  or  about  March  24,  1899,  an  action  was 
brought  to  foreclose  the  first  mortgage,  and  that  the  Lenox  Corpora- 
tion, the  plaintiff,  and  the  mortgagee  in  the  second  mortgage  were 
made  parties.  The  premises  were  sold  May  23,  1899,  bid  in  by  a 
trustee  for  the  second  mortgage  bondholders,  and  the  bid  assigned  to 
a  third  person,  who  received  the  deed  of  the  property  and  became  the 
owner  tliereof .  The  complaint  further  alleges  that,  relying  upon  the 
bond  in  suit,  plaintiff  waived  its  legal  right  to  file  a  mechanic's  lien 
against  the  property  when  the  elevators  were  installed,  prior  to  the 
second  mortgage. 

Assuming  that  the  status  of  the  plaintiff  is  to  be  treated  and  re- 
garded the  same  as  though  the  notes  had  been  given,  I  do  not  see  how 
payment  or  satisfaction  thereof  was  prevented  by  reason  of  any  lien 
or  liens  "which  may  be  filed."    That  provision  clearly  refers  to  liens 
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equent  to  the  execution  of  the  bond.  As  has  been  seen,  the  first 
gage  was  upon  the  property  before  the  bond  was  made.  The 
lises  were  sold,  and  the  payment  of  the  plaintiff's  claim,  if  pre- 
id  at  all,  was  under  the  foreclosure  and  sale  of  the  premises  on 
mortgage,  and  not  the  subsequent  mortgage.  Neither  do  I  see  how 
)laintiff  was  harmed  by  the  failure  to  file  notice  of  lien.  So  far 
le  record  discloses,  the  filing  of  such  notice  would  have  been  en- 
r  futile.  There  is  no  allegation  in  the  complaint  that  the  property 
for  more  than  the  first  mortgage  claim,  or  any  facts  alleged  show- 
Jiat  the  plaintiff  would  have  been  benefited  in  any  way  by  such 
In  short,  the  complaint  does  not  show  that  the  satisfaction  and 
lent  of  the  plaintiffs  claim  was  prevented  by  any  lien  filed  or 
ng  against  the  property  after  the  execution  of  the  bond, 
think  the  interlocutory  judgment  should  be  affirmed,  with  costs, 
the  usual  leave  to  plead  over.    All  concur. 


Ilac.  Rep.  177.) 

GIBBS  V.  KAHN. 

(City  Court  of  New  York,  Special  Term.    March  14,  1911.) 

)N  (I  69*) — Stat  of  Proceedings— Other  Action  Pending. 

Where  plaintiff  Is  privy  to  defendants  In  certain  actions  In  the  Sn-  | 

»reme  Court,  and  where  the  decision  In  one  action  will  determine  the 
Ights  sued  for  In  another,  and  a  Judgment  in  one  action  will  dispose 
f  the  controversy  In  the  other  actions,  a  case  for  a  stay  Is  presented,  even 
hough  the  parties  may  not  he  Identically  the  same  In  both  courts,  es- 
pecially where  the  actions  are  common-law  actions  securing  trials  by  ; 
ury. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  §§  744-751;    Dec. 
>lg.  I  69.*] 

:tion  by  Lippmann  D.  Gibbs  against  Louis  J.  Kahn.     Motion  by 

idant  to  stay  all  proceedings  until  the  entry  of  final  judgments  in  * 

actions  of  Louis  J.  Kahn  against  Adolph  Hollander  and  Harry 

mder,  pending  in  the  Supreme  Court.    Motion  granted 

Jdsmith,  Rosenthal,  Mork  &  Baum,  for  plaintiff, 
ivid  Bernstein,  for  defendant 

NELITE,  J.    Defendant  prays  that  an  order  be  granted  staying  \ 

rial  of  this  action  until  an  action  brought  between  the  plaintiff's 
Tiors  against  this  defendant  in  the  Supreme  Court  is  tried.    The  %*' 

n  in  this  court  is  brought  by  the  plaintiff  on  the  assigned  claim  of  .    J 

ph  Hollander  and  Harry  Hollander  to  recover  of  the  defendant  i 

um  of  $549.35  for  alleged  work,  labor,  and'  services  performed  by 
ssignors  on  and  between  the  28th  day  of  March  and  the  29th  day 
me,  1910.  The  complaint  in  this  action  was  served  on  February 
•11.  Six  months  prior  thereto  two  actions  were  instituted  by  this 
idant  in  the  Supreme  Court,  New  York  county,  against  the  plain-  .  *  • 

assignors,  to  recover  the  sum  of  $1,500  for  damages  sustained  *.  ^ 

im  by  reason  of  the  improper  dyeing  and  dressing  of  2,000  marmot 
\  by  said  plaintiff's  assignors,  and  the  sum  of  $2,691.75  for  the  •   t 

ersion  of  1,589  raw  marmot  skins  by  said  plaintiff's  assignors. 

Dther  caJMt  aM  tame  topic  ft  \  numbbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indoro^ 
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Defendant  contends  that  the  work,  labor,  and  services  claimed  tc 
have  been  performed  by  the  plaintiff's  assignors,  as  set  forth  in  the 
complaint  in  the  action  in  this  court,  is  the  very  work,  labor,  and  serv- 
ices involved  in  the  two  actions  pending  in  the  Supreme  Court.  Frorr 
reading  of  the  complaint  of  the  Supreme  Court  actions  with  the  com- 
plaint in  this  action,  the  subject-matter  herein  involved  is  in  substance 
the  subject-matter  therein  involved.  The  actions  pending  in  the  Su- 
preme Court  have  been  at  issue  for  some  time  past.  Defendant  prays 
that  an  order  may  be  granted  staying  this  action  until  judgments  are 
rendered  in  the  Supreme  Court  actions.  The  plaintiff  herein  is  an 
employe  of  his  assignors,  and  in  bringing  this  action  is  attempting  tc 
procure  a  judgment  in  advance  of  the  trial  of  the  Supreme  Court  ac- 
tions. The  amount  involved  in  this  action  sought  to  be  recovered  is 
the  sum  of  $549.35.  The  sum  sought  to  be  recovered  in  the  Supreme 
Court  actions  is  the  sum- of  $2,691.75.  The  actions  pending  in  the 
Supreme  Court  embody  the  litigation  arising  out  of  the  subject-mattei 
of  which  the  action  pending  in  this  court  is  part.  If  the  defendant 
succeeds  in  the  Supreme  Court  actions,  it  may  be  res  judicata  in  so  fai 
as  the  alleged  work,  labor,  and  services  concern  the  subject  of  this 
action.  It  has  been  held  that  it  was  proper  for  such  an  order  to  issue 
even  though  the  parties  may  not  be  identically  the  same  in  both  courts, 
In  De  La  Vergne  Machine  Co.  v.  N.  Y.  Brooklyn  B.  Co.,  125  App. 
Div.  649,  at  page  650, 110  N.  Y.  Supp.  24,  at  page  25,  Gaynor,  J.,  says ; 

"There  is  no  narrow,  technical  rule  that  the  issues  and  parties  must  b€ 
identical  in  all  respects  in  order  that  the  trial  of  one  action  must  be  stayed 
or  postponed  until  after  the  trial  of  the  other.  The  law  looks  to  the  sub- 
stance of  things,  and  if,  as  here,  the  issue  first  brought  is  such  that,  if  the 
plaintiff  prevails,  the  judgment  will  require  a  dismissal  of  the  other,  it  is 
orderly  to  try  the  first  action  first" 

There  is  no  question  but  that  the  plaintiff  in  this  action  is  privy  tc 
the  defendants  in  the  Supreme  Court  actions,  as  he  derives  his  title  tc 
the  claim  from  said  defendants,  and  where  the  decision  in  one  actior 
will  determine  the  rights  sued  for  in  another  action,  and  the  judgment 
of  one  trial  will  dispose  of  the  controversies  in  all  the  other  actions,  a 
case  for  a  stay  is  presented.  Dolbeer  v.  Stout,  139  N.  Y.  486,  34  N. 
E.  1102 ;  Allentown  F.  &  M.  Works  v.  Loretz,  16  App.  Div.  72,  44  N 
Y.  Supp.  689 ;   Cushman  v.  Leland,  93  N.  Y.  652. 

An  additional  reason  why  the  plaintiff's  actions  should  have  prece- 
dence is  that  it  is  a  common-law  action  and  therefore  secures  a  trial 
by  jury  of  the  controlling  issues  of  fact  of  each  action.  The  rule  ir 
respect  to  postponing  a  case  until  after  another  is  one  of  convenience 
and  order  in  practice.  Post  v.  Banks,  67  App.  Div.  187,  73  N.  Y 
Supp.  596;  Fleischman  v.  Mengis  (Sup.)  118  N.  Y.  Supp.  671,  673 
Isear  v.  Daynes,  1  App.  Div.  557,  559,  37  N.  Y.  Supp.  474;  N.  & 
N.  B.  H.  Co.  V.  Arnold,  143  N.  Y.  265,  38  N.  E.  271. 

The  plaintiff,  as  assignor  of  Adolph  and  Harry  Hollander,  mus 
rely  for  his  recovery  upon  the  evidence  adduced  upon  the  trial  here 
in,  upon  the  agreement  entered  into  between  them  and  the  defendan 
herein.  As  the  controversy  between  the  parties  can  be  adjusted  npor 
the  trial  of  the  Supreme  Court  actions,  and  as  this  action  is  broughi 
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ver  for  part  of  the  subject-matter  involved  therein,  it  is  no  more 
ight  and  in  justice  to  the  parties  that  this  action  be  stayed  until 
termination  of  the  actions  now  pending  in  the  Supreme  Court, 
^e  condition  that  the  defendants  herein  will  give  a  bond  to  secure 
dgment  that  the  plaintiff  may  obtain  on  the  trial  of  the  action 
court,  which  bond  is  to  be  approved  by  one  of  the  justices  of 
>urt. 

ion  will  be  granted  upon  the  conditions  herein  stated.     Settle 
on  one  day's  notice. 


c.  Rep.  165.) 

In  re  SCOTT. 

(Surrogate's  Court,   Saratoga  County.     December,  1910.) 

0B8  AND  Administrators  (§  491*) — Compensation— Agreement  as  to 

OUNT. 

[*he  sole  legatee  and  devisee  may  contract  with  the  executor  as  to  his 
vices  and  disbursements,  which  contract  will  be  followed  on  the  set- 
nent  of  his  accounts. 

Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
;.  §  2082;   Dec.  Dig.  §  491.*] 

he  matter  of  the  judicial  settlement  of  James  L.  Scott,  exec- 
F  Martin  McDonald,  deceased.    Decree  rendered. 

ik  H.  Brown,  for  executor. 

?s  V.  Coffey,  for  sole  legatee  and  devisee. 

I  R.  Parker,  for  Christian  Fiegenspan. 

'RANDER,  S.  Deceased  died  August  5,  1908,  leaving  a  will 
ch  he  devised  all  his  estate  to  Kittie  McDonald,  his  widow.    He 

personalty,  except  some  personal  effects,  which  were  set  aside 

i  widow's  exemptions.    He  left  certain  realty,  subject  to  mort- 

After  his  death  foreclosures  were  started  upon  these  mort- 

The  widow  and  sole  devisee  continued  in  possession  of  this 

and  received  the  rents  of  it. 

executor  published  a  notice  to  creditors  to  present  their  claims  ; 
p  to  the  spring  of  1909,  claims  to  the  amount  of  about  $1,500, 
ve  of  interest,  were  presented  to  him.  Funeral  expenses  and 
es  of  administration,  exclusive  of  his  attorney's  bill  for  serv- 
ad  been  incurred  by  the  executor,  amounting  to  $163.  Cred- 
/ere  urging  their  claims,  and  proceedings  were  commenced  by 
2cutor  for  a  sale  of  decedent's  real  estate  to  pay  these  charges. 
^IcDonald  desired,  if  possible,  to  prevent  a  sale  of  the  realty; 
e  went  with  Mr.  Parker  to  the  office  of  Mr.  Brown,  attorney 
t  executor,  for  a  conference  as  to  what  should  be  done.  She 
[aims  that  Mr.  Parker  was  not  her  attorney;  but  he  went  to 
's  office  with  her,  and  in  her  presence  represented  to  Brown  that 
;  her  attorney  and  acting  for  her,  and  she  paid  him  for  services 
lection  with  the  settlement  of  these  matters,  and  she  never  gave 

any  notice  that  such  relations  had  ceased. 
Jrown's  office  a  list  of  the  claims  which  had  been  presented  and 
executor's  disbursements  was  shown  to  Mrs.  McDonald  and  her 

er  cam  see  same  topic  A  |  numssb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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attorney,  and  Brown  told  them  he  would  try  to  ascertain  how  muc 
it  would  cost  to  pay  the  claims  already  presented  and  pay  for  h 
services  and  further  claims  which  might  be  presented.  A  Uttle  lati 
the  executor  wrote  Mr.  Parker's  law  partner,  Mr.  Wemple,  that  j 
near  as  he  could  estimate  it  would  take  about  $2,250  to  pay  all  tl 
debts  and  expenses  of  administration,  and  that  upon  payment  of  th 
sum  he  would  release  any  claim  against  the  real  estate  and  close  tl 
matter  up.  A  list  of  the  claims  which  had  been  presented  was  show 
to  Mrs.  McDonald,  and  given  to  her  and  Mr.  Parker  by  Mr.  Brow 
She  says  that  Mr.  Parker  told  her  that  Mr.  Scott  would  pay  all  tl 
claims,  fees,  and  disbursements,  and  that  some  small  bills  had  n\ 
been  presented,  and  that  $2,250  would  cover  ever)rthing.  $41.30  ( 
claim  was  afterward  presented  and  allowed.  She  says  that  she  ui 
derstood  that  Mr.  Brown  was  to  be  paid  out  of  the  estate;  that  si 
supposed  that  $2,250  was  to  be  used  to  settle  the  whole  estate. 

She  instructed  Parker  &  Wemple  to  procure  $2,250  from  the  F1 
genspan  corporation  and  pay  it  over  to  the  executor  to  close  matte 
up.  This  corporation  required  that  the  executor  should  pay  up  < 
the  debts  and  expenses  and  procure  a  settlement  of  his  account  ar 
discharge,  in  order  to  release  the  real  estate  which  was  to  be  securi 
for  the  loan  of  $2,250,  and  left  the  matter  in  the  hands  of  Parker 
Wemple  to  carry  out.  The  corporation  then  made  the  loan  to  Mi 
McE>onald,  paying  over  that  amount  to  the  executor,  who  gave  his  r 
ceipt  as  follows: 

"Surrogate's  CJourt,  Saratoga  Ck)unty. 
^In  the  Matter  of  the  Estate  of  Martin  McDonald,  Deceased. 

"Ballston  Spa,  N.  T.,  June  28,  1909. 
"Received  of  Christian  Flegeospan,  a  corporation,  of  Newark,  New  Jersc 
jl  by  the  hands  of  Messrs.  Parker  &  Wemple,  Its  attorneys,  the  sum  of  twent 

^  two  hundred  and  fifty  ($2,250.00)  dollars,  being  In  full  payment  of  the  deb 

as  presented  to  the  executor  of  the  above-named  Martin  McDonald,  and 
full  for  all  disbursements  and  services  Incurred  and  to  be  Incurred  In  tl 
matter  of  the  administration  of  the  said  estate.  It  Is  agreed  that  the  e 
ecutor  of  said  estate  is  to  go  ahead  and  make  payment  of  said  debts  fro 
out  of  the  moneys  hereby  paid  Into  his  hands  as  above  mentionedL  and  pt 
ceed  to  institute  and  prosecute  to  a  decree  as  soon  as  practicable  finally  » 
tllng  the  accounts  of  said  executor  and  his  discharge  as  such. 

"James  L.  Scott, 
"Executor,  etc.,  of  Martin  McDonald,  Deceased.** 

Mr.  Scott  had  performed  some  services  and  made  some  disburs 
ments  by  way  of  a  trip  to  New  York  in  reference  to  a  life  insuran( 
policy,  but  the  amount  and  value  thereof  is  not  stated.  Mr.  Brow 
his  attorney,  had  probated  the  will,  taken  proceedings  for  sale  ( 
realty,  procured  an  appraisal,  received  and  investigated  the  claims,  ai 
had  various  conferences  and  negotiations  with  divers  persons  in  re 
erence  to  said  claims  and  as  to  raising  funds  to  pay  the  debts  and  sz^ 
the  realty.    The  value  of  his  services  is  not  in  evidence.     . 

It  was  competent  for  Mrs.  McDonald  to  contract  with  the  execut< 
with  reference  to  his  services  and  expenditures,  and  I  think  she  hj 
done  so,  and  that  she  is  bound  by  the  contract.  In  accordance  wii 
this  view  the  account  should  be  allowed  as  filed. 

Decreed  accordingly. 
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PEOPLE  V.  JOSEPHS, 
le  Court,  Appellate  Division,  Second  Department.     March  28^  1911.) 

iNAL  Law  (§  741*) — Accomplice  Evidence— Corporation— (Juestions 

Court  and  Jury. 
V'hether  there  be  any  evidence  to  connect  a  defendant  with  the  crime, 
pre  the  main  proof  is  that  of  an  accomplice,  is  a  question  of  law  for 

cburt,  and  Its  sufficiency  one  of  fact  for  the  jury. 
Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  {  1720 ;  Dec. 
:.  §  741.^] 
iNAL  Law  (§  611  ♦) — ^Accomplices— Corroboration  —  Sufficiency  of 

[DENCE. 

Inder  Code  Cr.  Proc.  §  399,  providing  that  a  conviction  cannot  be  had 
the  testimony  of  an  accomplice,  unless  corroborated  by  evidence  con- 
ting  defendant  with  the  crime,  evidence  in  a  trial  for  larceny  com- 
ted  by  one  W.,  employed  by  prosecuting  witness,  that  defendant  had 
tten  a  spurious  letter  of  recommendation  from  a  supposed  former  em- 
jrer,  whereby  W.  secured  the  employment  with  prosecuting  witness, 
3  Insufficient  to  connect  defendant  with  the  larceny,  which  took  place 
eral  months  later;  W.  testifying  that  she  did  not  enter  the  employ- 
it  with  any  mutual  purpose  between  her  and  defendant  that  the  prop- 
7  should  be  stolen,  though  subsequently  defendant  induced  her  to 
il  it 

Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  1127- 
7 ;   Dec.  Dig.  §  511.*] 

;al  from  Queens  County  Court. 

rice  Josephs,  alias  George  Josephs,  was  convicted  of  grand  lar- 
nd  from  the  judgment,  and  from  orders  denying  motions  for  a 
ial,  he  appeals.    Reversed,  and  new  trial  ordered, 
led  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
JJ. 

iham  Levy,  for  appellant. 
[  G.  De  Witt,  Dist.  Atty.,  for  the  People. 

LR,  J.  The  defendant  was  indicted  for  grand  larceny  in  the 
jgree,  and  convicted  thereof  in  the  County  Court  of  Queens 
\  From  the  judgment  of  conviction  he  appeals  to  this  court, 
articles  stolen  consisted  of  jewelry  of  the  value  of  $2,600.  It 
e  contention  of  the  prosecution  that,  while  the  actual  stealing 
ne  by  a  woman  named  Weldon,  the  defendant  aided  and  abetted 
:heft,  and  counseled  and  induced  the  said  Weldon  to  commit  the 
The  conviction  was  procured  upon  the  evidence  of  Weldon, 
e  important  question  now  involved  is  whether  the  testimony  of 
ti,  an  accomplice,  has  been  corroborated  by  independent  proofs, 
lired  by  section  399  of  the  Code  of  Criminal  Procedure,  which 
is  as  follows: 

)nvlction  cannot  be  had  upon  the  testimony  of  an  accomplice,  unless 
Drroborated  by  such  other  evidence  as  tends  to  connect  the  defendant 
le  commission  of  the  crime." 

jewelry  which  formed  the  subject  of  the  larceny  was  owned  by 
Oppenheimer,  by  whom  the  woman  Weldon  was  employed  as 

it  cases  see  same  topic  &  §  nttmbbr  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
28  N.T.S.— 17 
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a  nursemaid.  On  the  night  of  the  larceny  these  articles  were  kept  in 
bureau  drawer  in  Mrs.  Oppenheimer's  room.  Weldon  testified  that  tl 
defendant,  with  whom  she  had  maintained  illicit  relations,  sent  to  h( 
on  the  day  of  the  larceny,  a  registered  letter  inviting  her  to  meet  hi 
at  the  railway  station  in  Far  Rockaway,  which  was  near  the  residen 
of  Mrs.  Oppenheimer.  In  response  to  this  letter,  she  met  the  defen 
ant.  He  then  by  promise  of  marriage  and  by  threats  of  violence  tri 
to  induce  her,  Weldon,  to  return  to  the  house  and  steal  the  jewelry 
her  mistress.  At  first  she  refused,  but  finally  she  yielded  .to  the  coi 
bined  persuasion  and  threats,  returned  to  the  house,  stole  the  jeweli 
delivered  it  to  the  defendant,  and  went  away  with  him.  She  swore  th 
the  defendant  pawned  the  jewelry,  and  subsequently  anonymously  i 
turned  the  pawn  tickets  to  Mr.  Oppenheimer  by  express  package. 

As  a  part  of  her  testimony,  it  appeared  that  when  she  applied  f 
employment  by  Mrs.  Oppenheimer  she  presented  a  letter  of  recoi 
mendation  from  a  supposed  former  employer,  which  letter  was  spu 
ous,  as  it  was  in  fact  written  by  the  defendant  for  the  purpose 
securing  her  employment.  Proofs  were  offered  to  show,  independenl 
of  her  testimony,  that  the  letter  of  recommendation  was  in  the  han 
writing  of  the  defendant.  These  proofs  were  the  only  evidence  i 
ceived  to  corroborate  the  testimony  of,  Weldon  as  to  the  defendan 
participation  in  the  larceny,  and  are  the  only  evidence  pointed  out 
the  prosecution  on  this  appeal  as  tending  to  corroborate  Weldon's  t< 
timony  against  the  defendant  on  this  point.  The  rule  of  law  appHcal 
to  this  situation  is  that  the  question  whether  there  be  any  evideti 
tending  to  connect  a  defendant  with  the  commission  of  a  crime,  whe 
the  main  proof  is  that  of  an  accomplice,"  is  a  question  of  law  for  t 
court,  and  its  sufficiency  a  question  of  fact  for  the  jury.  People 
Plath,  100  N.  Y.  590,  3  N.  E.  790,  53  Am.  Rep.  236 ;  People  v.  Ma 
hew,  150  N.  Y.  346,  44  N.  E.  971 ;  People  v.  O'Farrell,  175  N.  Y.  32 
67  N.  E.  588 ;  People  v.  Patrick,  182  N.  Y.  131,  74  N.  E.  843 ;  Peop 
V.  Kathan,  136  App.  Div.  303,  120  N.  Y.  Supp.  1096;  People  v.  Wei: 
129  App.  Div.  671,  114  N.  Y.  Supp.  236. 

Weldon  went  into  the  employment  of  Mrs.  Oppenheimer  in  Apr 
1909,  and  then  presented  the  spurious  letter  of  recommendation  wr 
ten  by  the  defendant.  The  theft  occurred  in  June,  1909.  It  does  n 
appear  from  Weldon's  testimony  that  she  went  into  Mrs.  Oppe 
heimer's  employment  with  any  mutual  purpose  at  that  time  betwe 
her  and  the  defendant  that  a  crime  should  be  thereafter  committe 
According  to  her  story,  the  first  attempt  of  the  defendant  to  induce  h 
to  commit  a  theft  of  Mrs.  Oppenheimer's  jewelry  was  shortly  after  s! 
went  into  Mrs.  Oppenheimer's  service  in  April,  1909.  This  attem] 
however,  was  not  successful.  Weldon  testified  that  the  next  time  ti 
defendant  urged  her  to  steal  the  jewelry  was  on  June  9,  1909,  in  Ne 
York  City,  where  she  met  him  on  his  request,  and  that  he  followed  i 
this  counseling  and  solicitation  until  the  night  of  the  larceny,  the  da 
of  which  does  not  appear  specifically. 

Unquestionably  the  independent  proof  as  to  the  spurious  letter 
recommendation  does  connect  the  defendant  with  the  actual  thie 
but  that  in  itself  is  not  enough  to  satisfy  the  statute.    It  is  not  wi 
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d  that  the  connection  must  be  had,  but  with  the  commission  of 
ne  itself.  Nor  would  it  be  enough  that  the  defendant  was  shown 
t  been  a  partner  in  the  fruits  of  the  crime,  without  independent 
:e  that  he  had  counseled,  induced,  directed,  or  aided  in  the  com- 
1  of  the  crime.  People  v.  Gerst,  137  App.  Div.  272,  121  N.  Y. 
934.  The  proof  of  the  spurious  letter  in  April,  taken  with  the 
>ny  of  Weldon,  does  not  show  that  it  was  made  as  a  part  of  a 
*  conspiracy  to  commit  a  theft  at  some  later  time.  It  is  a  very 
Dus  circumstance ;  but  it  does  not  tend  in  itself  to  connect  the 
ant  with  the  commission  of  a  crime  which  took  place  several 
»  later. 

this  reason  the  judgment  of  conviction,  and  orders,  must  be  re- 
and  a  new  trial  ordered.    All  concur. 


MOORE  V.  MOORE. 


eme  Court,  Appellate  Division,  First  Department.    Marcb  10,  1911.) 

ROE  (5  331*) — FoBEiON  Deobe»— Alimony— Enforcement— Statutes. 
?he  purpose  of  the  amendment  (Laws  1904,  c.  318),  to  Code  Civ.  Proc. 
772,  providing  that  where  a  judgment  for  divorce  or  separation  ren- 
ed  in  another  state  on  the  ground  of  adultery,  on  which  an  action  has 
n  brought  in  the  state  and  Judgment  rendered  therein,  requires  a  hus- 
id  to  provide  for  the  support  of  his  wife,  the  court  may  direct  him  to 
e  security  for  the  payment  of  the  money  required,  etc.,  was  to  apply 
the  enforcement  of  the  payment  of  alimony  awarded  by  a  decree  of 
orce  of  another  state  the  same  remedies  applicable  to  the  enforce- 
it  of  a  judgment  in  the  state. 

Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §§  841.  842;  Dec. 
;.  I  331.*] 

RCE  (§  331*) — Alimony— Enforcement— Retroactive  Statute. 
>uch  amendment  providing  a  remedy  in  the  nature  of  execution  and 
of  judgment  is  retroactive. 

Ed.  Note. — For  other  cases,  see  Divorce,  Dec.  Dig.  S  331.*] 
•RCE  (§  331*)— Enforcement  op  Alimony— Security  and  Sequestra- 
N— Foreign  Judgments— Equitable  Action. 

>ode  Civ.  Proc  {  1772,  provides  that,  where  a  judgment  for  a  divorce 
separation  rendered  in  another  state  on  the  ground  of  adultery  on 
ich  an  action  has  been  brought  in  the  state  and  judgment  rendered 
reon  requires  a  husband  to  provide  support  for  his  wife,  the  court 
y  require  security,  and,  on  failure  to  give  security,  sequester  the  per- 
al  property  and  rents  of  real  property,  and  appoint  a  receiver  to  corn- 
payment.  Held  that,  where  judgment  has  been  rendered  on  a  decree 
dered  in  a  foreign  state  for  support,  the  equitable  remedy  of  security 
I  sequestration  is  applicable  to  the  judgment,  since  the  action  under 
statute  is  equitable,  and  only  one  action  is  required. 
Ed.  Note. — For  other  cases,  see  Divorce,  Dec.  Dig.  §  331.*] 

RCE  (§  331*) — Enforcement  op  Alimony— Security— Past  Alimony. 
Jnder  such  statutes,  security  may  be  required  for  past  alimony. 
Ed.  Note. — For  other  cases,  see  Divorce,  Dec.  Dig.  §  331.*] 

RCE  (J  331*) — Enforcement  of  Alimony— Sequestration— Equitable 
jets— Income  op  Husband. 

[!he  sequestration  authorized  by  the  statutes  will  reach  equitable  as- 
B,  and  the  judgment  may  require  the  past  and  future  monthly  pay- 
er cases  see  same  topic  &  {  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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mcnts  of  alimony  to  be  secured  by  compelling  payment  of  the  income  com- 
ing to  the  husband  from  his  father's  estate  to  a  receiver,  and  there  is  no 
objection  to  the  Judgment  that  it  requires  the  delivery  of  a  check  to  the 
receiver  if  the  income  is  paid  to  the  husband  in  that  manner. 
[Ed.  Note. — For  otber  cases,  see  Divorce,  Dec.  Dig.  S  331.*] 

6.  Divorce  (|  331*) — Enfobce&lent  op  Alimont— Sequestration— Anticipa.- 
TORT  Order. 

Sequestration  being  the  proper  remedy  under  such  statute,  it  may  be 
enforced  in  the  equitable  action  in  which  the  judgment  is  rendered  and 
by  an  anticipatory  order  at  the  foot  of  the  judgment 

[Ed.  Note. — For  other  cases,  see  Divorce,  Dec.  Dig.  §  331.*] 

McLaughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Gertrude  L.  Moore  against  Henry  G.  Moore.  Prom  a 
judgment  for  plaintiff,  and  from  an  order  modifying  or  affecting  the 
same  made  at  the  foot  thereof,  defendant  appeals.  Judgment  and  or- 
der affirmed. 

See,  also,  126  N.  Y.  Supp.  936. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  MILLER,  JJ. 

Abraham  Snydecker  (Roger  Foster,  of  counsel),  for  appellant. 
Benno  Loewy  (Morgan  J.  O'Brien,  of  counsel),  for  respondent. 

MILLER,  J.  This  is  a  suit  to  enforce  the  payment  of  alimony 
decreed  by  a  judgment  of  divorce  on  the  ground  of  adultery  rendered 
May  9,  1902,  by  the  court  of  common  pleas  of  the  county  of  Phila- 
delphia, state  of  Pennsylvania.  The  judgment  appealed  from  ad- 
judged that  tfie  said  decree  be  made  the  judgment  and  decree  of  tliis 
court;  that  the  plaintiff  recover  the  sum  of  $28,999.71  back  alimony, 
together  with  $6,235  interest ;  that  the  defendant  pay  to  the  plaintiff 
$333.33  a  month  alimony,  the  sum  awarded  by  the  Pennsylvania  decree, 
from  and  after  January  18,  1910 ;  that  he  gave  a  bond  for  $60,000  con- 
ditioned upon  compliance  with  the  terms  of  the  judgment ;  that,  upon 
receiving  each  monthly  installment  of  income  from  the  estate  of  his  fa- 
ther, the  defendant  pay  $1,400,  to  be  applied  $333.33  as  monthly  install- 
ments of  alimony  and  the  balance  to  the  payment  of  back  alimony; 
that,  if  he  fail  to  make  said  payment  or  to  give  said  bond,  the  plain- 
tiff should  be  entitled  to  a  further  order  at  the  foot  of  the  judgment 
appointing  a  receiver,  and  directing  that  the  defendant,  upon  receiv- 
ing any  installment  of  income  from  the  estate  of  his  father,  immedi- 
ately pay  over  the  same  to  said  receiver,  and,  if  the  said  pa3rment  of 
income  be  made  by  check,  that  he  immediately  deliver  said  clieck, 
duly  indorsed,  to  the  receiver,  and  that  the  latter  pay  $1,000  thereof 
monthly  to  defendant  and  apply  the  balance  $333.33  on  future  alimony, 
and  the  remainder  on  back  alimony.  Upon  the  defendant's  applica- 
tion for  a  stay  pending  an  appeal  from  the  judgment,  an  order  was 
made  at  the  foot  of  the  judgment,  upon  his  consent,  making  the  pro- 
visions respecting  the  receivership  operative.  The  present  appeal  is 
from  said  judgment  and  order. 

*For  other  cases  see  same  topic  &  8  number  In  Dec.  &  A*u.  Diss.  1907  to  date,  4k  Rep*r  Indexes 
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:  judgment  contains  provisions  not  authorized  in  a  judgment  cred- 
action.  The  complaint  does  not  allege  that  the  legal  remedies 
been  exhausted,  and  the  point  was  taken  at  the  opening  of  the 
md  insisted  upon  throughout  the  trial.  The  judgment  can  there- 
«  sustained  only  perforce  of  section  1772  of  the  Code  of  Civil 
dure,  and  it  becomes  necessary  to  construe  and  to  determine 
►plication  of  that  section.    It  is  as  follows : 

ere  a  JudgnieDt  rendered,  or  an  order  made,  as  prescribed  in  this  artl- 
In  either  of  the  last  two  articles  [or  a  Judgment  for  divorce  or  separa- 
mdered  in  another  state,  upon  the  ground  of  adultery  upon  which  an 
has  been  brought  in  this  state,  and  Judgment  rendered  therein],  re- 
a  husband  to  provide  for  the  education  or  maintenance  of  any  of  the 
jn  of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may,  in  its 
ion,  also  direct  him  to  give  reasonable  security,  in  such  a  manner,  and 
such  a  time,  as  it  thinks  proper,  for  the  payment  from  time  to  time, 
sums  of  money  required  for  that  purpose.  If  he  fails  to  give  the  se- 
or  to  make  any  payment  required  by  the  terms  of  such  a  Judgment 
er,  whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
'  money  which  he  is  required  to  pay  by  an  order,  made  as  prescribed  in 
I  1769  of  this  act;  the  court  may  cause  his  personal  property,  and  the 
md  profits  of  his  real  property,  to  be  sequestered,  and  may  appoint  a 
ir  thereof.  The  rents  and  profits  and  other  property,  so  sequestered, 
e,  from  time  to  time,  applied,  under  the  direction  of  the  court,  to  the 
nt  of  any  of  the  sums  of  money  specified  in  this  section,  as  Justice  re- 


►     P 


i  words  in  brackets  were  added  by  chapter  318  of  the  Laws  of 
It  is  reasonable  to  suppose  that  the  amendment  was  made  to 
:he  decision  in  Lynde  v.  Lynde,  41  App.  Div.  280,  68  N.  Y.  Supp. 
Id.,  162  N.  Y.  405,  56  N.  E.  979,  48  L.  R.  A.  679,  76  Am.  St. 
332 ;  Id.,  181  U.  S.  183,  21  Sup.  Ct.  555,  45  L.  Ed.  810.  At 
ate,  the  statute  as  amended  should  be  construed  in  the  light  of 
lecision,  and  it  is  well  to  see  precisely  what  was  involved.  That 
.  suit  on  a  judgment  for  divorce  and  alimony  rendered  in  the 

of  Chancery  in  New  Jersey.  The  judgment  of  the  Special  Term 
led  that  the  decree  for  alimony  be  enforced  "with  like  force  and 

as  if  the  judgment  were  a  judgment  of  this  court,"  required 
^fendant  to  pay  the  plaintiff  back  alimony,  and  $80  a  week  in 
iture,  and  to  ^ve  $100,000  security  for  the  payment  thereof,  en- 
l  him  from  disposing  of  any  property,  except  the  income  there- 
til  he  made  the  required  payments  and  gave  the  said  security ; 
ppointed  a  receiver,  to  whom  he  was  required  to  transfer  his 
nd  personal  estate,  if  he  failed  to  pay  or  to  secure  the  payment 
d  alimony. 

vas  decided  that  the  equitable  remedies  provided  by  the  Code 
ril  Procedure  for  enforcing  the  payment  of  alimony  applied  only 
[gments  of  separation  or  divorce  in  actions  brought  in  this  state  : 
he  New  Jersey  judgment  did  not  bring  with  it  into  this  state 
?medies  for  its  enforcement  of  the  state  where  rendered;  and 
in  the  first  instance,  the  plaintiff  could  only  recover  a  money 
lent  for  past  alimony  and  issue  execution  thereon.    Mr.  Justice 

speaking  for  the  United  States  Supreme  Court,  said : 

e  provisions  for  hond,  sequestration,  receiver  and  injunction,  being  in 
Lture  of  execution,  and  not  of  Judgment,  could  have  no  extra  territorial 
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operation;  but  the  action  of  the  courts  of  New  Yorlc  in  these  respects  t 
pended  on  the  local  statutes  and  practice  of  the  state  and  involved  no  fedei 
question." 

In  the  light  of  the  judicial  utterances  in  that  case  the  Legislatu 
amended  section  1772,  and  it  seems  reasonably  plain  that  the  purpo 
of  the  amendment  was  to  apply  to  the  enforcement  of  the  payment  ( 
alimony,  awarded  by  the  decree  of  divorce  of  another  state  upon  tl 
ground  of  adultery,  precisely  the  same  remedies  applicable  to  the  e 
forcement  of  a  judgment  of  this  state.  As  those  remedies  are  in  tl 
nature  of  execution,  and  not  of  judgment,  the  amendment  was  retr 
active.  Laird  v.  Carton,  196  N.  Y.  169,  89  N.  E.  822,  25  L.  R.  i 
(N.  S.)  189. 

With  that  in  mind,  we  may  proceed  to  a  more  critical  examinatic 
of  the  language  employed.  The  subject  of  the  verb  "requires" 
"judgment  rendered,  or  an  order  made,  as  prescribed,"  etc.,  and  "judi 
ment  for  divorce  or  separation  rendered  in  another  state,"  et 
When  a  judgment  is  rendered  in  this  state  requiring  the  husband  " 
provide  for  the  education  or  maintenance  of  any  of  the  children  ( 
a  marriage,  or  for  the  support  of  his  wife,  the  court  may,  in  its  di 
cretion,  also  direct,"  etc.  That  is  to  say,  on  rendering  such  a  judi 
ment,  the  court  may  provide  in  it  for  "security,"  etc.,  and  it  has  lor 
been  the  practice  in  this  state  to  do  that  (See  Miller  v.  Miller,  6  John 
Ch.  91;  Burr  v.  Burr,  10  Paige,  20;  Galusha  v.  Galusha,  108  N.  ' 
114,  15  N.  E.  63),  though,  of  course,  an  application  may  be  made  ; 
the  foot  of  the  judgment  for  security  and  sequestration.  Upon  rei 
dering  judgment,  then,  upon  a  judgment  of  divorce  or  separation  rei 
dered  in  another  state  upon  the  ground  of  adultery,  which  required  tl 
husband  to  provide  for  the  education  or  maintenance  of  the  childn 
or  for  the  support  of  the  wife,  the  court  may  also  in  its  discretion  pn 
vide  for  security  and  sequestration.  The  security  is  to  be  given  f( 
the  payment  "of  the  sums  of  money  required  for  that  purpose."  Ho 
required  for  that  purpose?  In  the  one  case  by  the  judgment  of  d 
vorce  or  separation  rendered  in  this  state,  in  the  other  case  by  i\ 
judgment  of  divorce  or  separation  rendered  in  another  state.  Plainl 
the  two  are  treated  precisely  alike  so  far  as  the  enforcement  of  th 
provisions  for  alimony  is  concerned.  The  equitable  remedies  are  gii 
en  to  compel  obedience  to  the  requirements  of  the  foreign  judgmen 
upon  which  a  judgment  is  recovered  in  this  state.  No  distinctio 
is  made  between  alimony  accrued  and  alimony  to  accrue.  Obvious] 
the  Legislature  did  not  intend  to  require  successive  actions  for  eac 
periodical  payment.  Nor  did  it  intend  to  require  an  action  at  law  fc 
alimony  already  accrued,  and  an  action  in  equity  to  enforce  futui 
payments.  On  the  contrary,  it  seems  to  me  that  a  single  action  wa 
contemplated,  as  the  result  of  which  the  equitable  remedies  thereto 
fore  applicable  solely  to  the  enforcement  of  domestic  judgments  coul 
be  applied  to  the  enforcement  of  the  alimony  provisions  of  the  foreig 
judgment,  which  to  that  extent  was  thereby  to  become  a  judgment  c 
this  state.  Of  course,  the  question  of  requiring  security  for  past  al 
niony  does  not  often  arise  in  this  state.  However,  there  is  authorit 
for  it.  Forrest  v.  Forrest,  8  Bosw.  640;  Id.,  25  N.  Y.  501.  The  d( 
fendant's  obligation  to  support  his  wife  survived  the  decree  of  divorc 
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ted  for  his  infidelity.  The  Pennsylvania  judgment  merely  estab- 
d  the  amount  which  he  should  pay,  and  thus  fixed  the  status  and 
rights  of  the  parties.  Although  in  the  receipt  of  a  large  income, 
as  succeeded  thus  far  in  evading  the  discharge  of  that  obligation, 
there  certainly  can  be  no  injustice  in  requiring  security  for  the 
nent  of  both  past  and  future  alimony.  We  are  agreed  that  seques- 
on  is  appropriate  to  enforce  payment  of  both  past  and  future 
ony,  and  it  seems  to  me  that  both  security  and  sequestration  stand 
lie  same  basis.  .  While  security  need  not  be  required  as  a  condi- 

of  sequestration,  the  Code  provides  for  the  latter  as  the  conse- 
ice  of  a  failure  to  give  the  former.  If  security  were  given,  that 
Id  doubtless  have  to  be  exhausted  before  resorting  to  sequestra- 
See  Forrest  v.  Forrest,  9  Bosw.  686. 
le  language  of  the  statute,  in  the  light  of  the  evident  purpose  of 
miendment,  shows  that  the  Legislature  intended  to  apply  the  equi- 
\  remedies  of  security  and  sequestration  to  the  enforcement  of 
dgment  for  alimony  of  another  state,  granted  upon  the  ground  of 
tery,  upon  which  a  judgment  is  recovered  in  this  state,  precisely 
same  as  though  the  judgment  for  divorce  and  alimony  had  been 
ered  in  the  first  instance  in  this  state.  Plainly,  an  action  in  equity, 
in  action  at  law  to  recover  past  alimony  merely,  was  contemplated. 

suggestion  in  the  appellant's  brief  of  moving  for  security  and 
estration  at  the  foot  of  a  judgment  at  law  seems  strange  even 
It  would  have  seemed  stranger  still  when  the  law  courts  were 
uting  the  right,  even  of  the  chancery  courts,  to  employ  the  writ 
equestration.  The  judgment  provides  in  the  alternative  for  se- 
:y  or  sequestration.  We  can  see  no  valid  objection  to  that  form 
udgment.  While  the  provision  adjudging  that  the  Pennsylvania 
ee  be  made  the  judgment  and  decree  of  this  court  is  perhaps  un- 
itific,  as  the  decree  of  divorce  still  remains  the  decree  of  the  state 
Pennsylvania,  this  action  being  concerned  only  with  the  provision 
ilimony,  that  does  not  harm  the  defendant.  It  remains  to  be  con- 
•ed  whether  the  provisions  with  respect  to  the  monthly  payments 
icome  may  be  sustained. 

e  may  get  some  light  on  the  question  by  considering  what  the 
t  could  do  independently  of  section  1772,  if  this  were  a  judgment 
itor's  action.  In  Wetmore  v.  Wetmore  the  present  presiding  jus- 
of  this  court,  sitting  at  Special  Term,  gave  the  plaintiff  judgment 
:ting  trustees  to  pay,  not  only  the  surplus  income  of  a  trust  fund, 
the  entire  income  accrued  and  to  accrue,  in  payment  both  of  ac- 
d  and  future  alimony,  and  the  judgment  was  affirmed  by  the 
"t  of  Appeals  with  a  slight  modification  allowing  the  defendant 
ove  at  the  foot  of  the  judgment  upon  a  change  of  circumstances. 
more  v.  Wetmore,  8  Misc.  Rep.  51,  28  N.  Y.  Supp.  377;  Id., 
lun,  268,  29  N.  Y.  Supp.  440;  Id.,  149  N.  Y.  520,  44  N.  E.  169, 
..  R.  A.  708,  52  Am.  St.  Rep.  752.  The  opinions  delivered  in 
Supreme  Court  and  the  Court  of  Appeals  in  that  case  are  illumi- 
ne of  the  question  before  us.  All  recognized  the  distinction  be- 
n  an  action  by  a  former  wife,  seeking  to  enforce  payment  of 
ony,  and  the  ordinary  judgment  creditor's  action.     That  distinc- 

was  pointed  out  in  Miller  v.  Miller,  1  Abb.  N.  C.  30,  and  in 
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Thompson  v.  Thompson,  52  Hun,  466,  6  N.  Y.  Supp.  604,  which  were 
cited  with  approval  by  Judge  Haight  in  the  Wetmore  Case.  The  prin- 
ciple of  the  decision  was  that  in  equity  the  husband  and  wife  would  be 
treated  as  one  and  included  in  the  use  to  which  the  income  of  a 
trust  fund  for  the  benefit  of  the  husband  was  to  be  applied.  Within 
that  principle  a  court  having  jurisdiction  to  administer  the  trust  could, 
independently  of  the  rules  applicable  to  an  ordinary  judgment  cred- 
itor's action,  compel  the  application  of  the  income  to  the  support  of 
both  husband  and  wife,  and  that,  too,  in  an  action  directly  against 
the  trustees.  A  fortiori,  the  court  can  compel  the  former  husband 
upon  the  receipt  of  the  income  by  him  to  apply  it  to  the  discharge  of 
his  obligation.  Indeed,  after  the  money  is  received  by  him,  it  becomes 
subject  to  the  payment  of  his  debts,  and  such  is  the  law  of  Pennsyl- 
vania. Board  of  Charities  &  Correction  v.  Lockwood,  198  Pa.  572, 
48  Atl.  496,  82  Am.  St.  Rep.  817.  If  it  may  be  anticipate  the  ac- 
cruing income  in  a  proceeding  directly  against  the  trustee,  why  may 
it  not  do. the  like  in  a  proceeding  directly  against  the  debtor?  Why 
may  it  not  do  effectually  by  an  anticipatory  order  what  it  might  un- 
dertake to  do,  though  unsuccessfully,  after  he  has  received  the  money 
and  perhaps  disposed  of  it?  The  pa3rment  of  the  income  during  the 
defendant's  life  depends  upon  no  contingency.  To  be  sure,  the  court 
has  no  jurisdiction  over  the  Pennsylvania  trust,  but  it  has  jurisdiction 
of  the  defendant.  Directing  him  what  to  do  upon  receipt  of  the  in- 
come in  no  way  interferes  with  the  administration  of  the  trust.  The 
case  being  in  equity,  the  court  allows  him  to  retain  a  sufficient  sum 
for  his  own  support.  Surely  he  cannot  complain  of  that  as  the  en- 
tire sum  upon  its  receipt  by  him  is  subject  to  the  payment  of  his  debts. 
It  follows  then,  as  the  corollary  of  the  proposition  decided  in  the  Wet- 
more  Case,  that,  if  the  provisions  regarding  the  payment  of  income 
were  stricken  from  this  judgment,  the  plaintiff  could  make  it  the  basis 
of  a  judgment  creditor's  suit  for  a  discovery,  in  which  she  could  get 
the  relief  now  awarded.  Is  it  necessary  to  remit  the  plaintiff  to  an- 
other action?  That  depends  upon  the  construction  of  the  statute, 
which  empowers  the  court  upon  rendering  judgment  to  require  se- 
curity, and  to  cause  the  defendatit's  "personal  property  and  the  rents 
and  profits  of  his  real  property  to  be  sequestered,"  and  to  appoint  a 
receiver  thereof. 

Continental  Trust  Company  v.  Wetmore,  67  Hun,  9,  21  N.  Y.  Supp. 
746,  which  preceded  the  case  of  Wetmore  v.  Wetmore,  supra,  may 
seem  to  be  an  authority  for  the  necessity  of  successive  actions.  That 
was  an  action  by  the  receiver,  appointed  by  an  order  sequestering  the 
property  of  the  defendant  in  the  divorce  action,  and  was  brought,  not 
against  said  defendant,  but  against  a  third  party,  the  trustee.  The 
order  appointing  the  receiver  contained  no  direction  with  reference  to 
the  application  of  income,  and  it  was  held,  upon  the  authority  of  a 
case  involving  a  receivership  in  supplementary  proceedings,  that  the 
receiver  took  no  title  to  income  not  accrued,  and  that  any  right  to 
a  share  of  the  income  arising  out  of  the  marital  relation  was  personal 
to  the  plaintiff  in  the  divorce  action,  and  would  have  to  be  asserted 
by  her.-  The  right  is  being  asserted  in  this  action  by  the  former  wife, 
the  suit  is  against  the  former  husband,  not  a  third  party,  and  the 
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cnt  contains  explicit  directions.  If  the  plaintiff  were  an  ordi- 
reditor,  it  would,  of  course,  be  necessary  for  her  to  proceed  to 
ent  and  execution  before  she  could  compel  discovery  of  equi- 
Lssets.  But  she  is  seeking  to  enforce  the  defendant's  obligation 
port  her.  The  Pennsylvania  judgment  liquidated  that  obliga- 
nd  the  statute  provides  that  the  obligation  thus  liquidated  may, 
he  recovery  of  a  judgment  in  this  state,  be  enforced,  in  the  ac- 
i  which  the  judgment  is  recovered,  by  sequestering  the  defend- 
►roperty  and  appointing  a  receiver  thereof.  The  question,  there 
s  whether  equitable  assets  may  be  reached  in  sequestration  pro- 

ile  the  ancient  writ  of  sequestration  on  mesne  process  has  en- 

jone  out  of  use,  and  the  process  of  attachment  and  sequestration  ^  ^ 

orce  a  final  decree  for  the  payment  of  money  has  largely  been 

eded  by  the  writ  of  execution  (Geery  v.  Geery,  63  N.  Y.  252), 

le  equitable  remedy  of  sequestration  has  been  preserved  in  cer-  t 

ises,  in  substance,  without  the  ancient  procedure  and  processes.  *- 

expressions  of  doubt  may  be  found  in  the  books  as  to  whether 

Die  assets  are  subject  to  the  process  of  sequestration,  an  exam- 

i  of  the  early  cases  will  show,  I  think,  that  the  real  doubt  was  as 

proceeding  necessary  against  third  parties  in  aid  of  the  process. 

the  question  has  rarely  arisen  in  this  country,  the  only  authori- 

liich  I  have  found  support  the  proposition  that  equitable  assets 

e  reached  by  sequestration.    White  v.  Geraerdt,  1  Edw.  Ch.  336 ; 

k  v.  Rogers,  11  Paige,  603;   Grew  v.  Breed,  12  Mete.  (Mass.)  ^ 

3  Am.  Dec.  687.    The  first  case  was  overruled  by  Geery  v.  Geery,  » 

but  upon  the  point  that  a  judgment  for  the  payment  of  money 

be  enforced  by  execution.  The  early  English  cases  were  exam- 
y  Mr.  Justice  Fay  in  Re  Slade  (1881)  18  Ch.  Div.  L.  R.  653,  a 
hich  certainly  went  as  far  as  we  are  required  to  go  in  this  case, 
t  case  a  writ  of  sequestration  was  issued  to  enforce  an  order  for 
ymient  of  damages  and  costs  against  a  corespondent  in  a  divorce 
He  was  entitled  to  certain  trust  moneys,  being  administered  in  a 
iry  action.    The  sequestrators,  though  not  parties,  moved  in  that 

to  subject  his  interest  in  the  fund  to  the  payment  of  said  dam-  ]^ 

nd  costs,  and  an  order  was  made  requiring  the  trustees  to  pay 

nual  income  of  £130  to  the  sequestrators.    It  was  not  doubted 

le  sequestrators  could  reach  the  fund  in  some  appropriate  way. 

loubt  was  as  to  whether  they  could  do  it  by  way  of  motion.  "^ 

stration  being  an  appropriate  remedy,  then,  to  reach  equitable 

why  should  the  plaintiff  be  driven  to  another  action?  She  is 
1  a  court  of  equity.    I  think  the  court  is  not  powerless  to  make  %" 

juestration  effectual,  and  that  it  may  do  by  an  anticipatory  order  •    •- 

t  could  plainly  do  in  a  judgment  creditor's  suit. 

said  that  the  check  is  a  mere  piece  of  paper.    If  so,  the  defend-  J 

ill  not  be  harmed  by  delivering  it  properly  indorsed  to  the  re-  •-* 

It  is  unnecessary  to  decide  whether  the  trustees  could  stop  •     . 

nt  and  successfully  defend  a  suit  on  the  checks.    They  may  not 

to  do  that.    Personally,  I  do  not  see  that  the  direction  to  turn  '         t 

he  checks  adds  anything  to  the  provision  requiring  the  payment 

money  when  received,  as  one  can  be  enforced  as  easily  as  tlie 
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Other.  The  provision,  however,  requiring  payment  of  the  specil 
money  or  the  delivery  of  the  checks  does  add  to  the  general  provisic 
requiring  monthly  payments,  and  it  is  obvious  that  without  such 
specific  provision  the  judgment  will  prove  as  futile  as  the  Pennsylvan 
judgment  has  been  thus  far. 
The  judgment  and  order  should  be  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  SCOTT,  JJ.,  cona 

McLaughlin,  j.,  dissents. 


(142  App.  Div.  44.) 

WILLCOX  et  aL  v.  RIC?HMOND  LIGHT  &  R.  CO.  et  al. 

(Supreme  CJonrt,  Appellate  Division,  Second  Department    December  30,  19K 

1.  CUbriebs  (§  18*) — Regulation— Public   Service  Commission— Powers. 

Public  Service  Commissions  Law  (Laws  1907.  c.  429)  §  48,  gives  t 
Public  Service  Commission  power  to  issue  orders,  but  not  to  en  for 
them.  Under  section  57  alone  can  the  direction  of  the  commission 
enforced.  Held  that,  under  section  48y*the  commission  may  Investiga 
the  facts,  and,  if  they  conclude  that  a  street  railroad  company  Is  v1 
latlng  the  law  and  that  action  should  be  taken,  they  may  proceed  suj 
marily  under  section  57  without  further  investigation,  or  they  may  mo 
under  section  57  without  any  previous  Investigation;  the  two  sectio 
being  supplementary  of  each  other,  so  that  the  Commission  may  proce 
under  either  or  both  concurrently 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  S  18.*] 

2.  Carbiebs  <§   18*)— flEGULATioN— Public   Sebvice  Cobpobatiox— Pbocee 

INGS. 

An  investigation  begun  under  section  48  of  the  Public  Service  Coi 
missions  Law  (Laws  1907,  c.  429),  conferring  upon  the  Public  Servi 
Ck)Lumission  power  to  issue  orders,  but  not  to  enforce  them.  Is  not  an  s 
tion  pending,  so  as  to  bar  a  proceeding  under  section  57,  giving  the  coi 
mission  power  to  enforce  its  direction. 

[Ed.  Note. — For  other  cases,  see  (Carriers,  Dec.  Dig.  {  18.*] 

3.  Cabriers  (§  18*) — Regulation— Stkeet  Railroads— Transfers. 

The  charters  of  two  street  railway  companies  each  contained  a  sectii 
by  which  each  agreed  to  transiwrt  passengers  over  the  entire  length 
any  of  Its  lines  of  railroad  within  the  village  of  B.  at  a  fare  not  over  fi 
cents  for  each  continuous  trip  of  each  passenger,  and  allow  each  passe 
ger  one  transfer  from  any  one  to  any  other  of  its  said  lines,  and  to  trai 
fer  passengers  to  and  from  the  lines  of  other  street  surface  railwa 
within  said  village,  whose  lines  of  railroad  connected  with  or  intersect* 
its  lines,  upon  such  terms  as  to  division  of  the  fare  paid  by  each  pa 
senger  not  exceeding  five  cents  between  points  within  the  village 
should  be  agreed  upon.  Held,  that  a  refusal  to  issue  transfers  at  prop 
points  was  a  violation  of  their  charter  obligation  and  of  law,  and  und 
Public  Service  Commissions  Law  (Laws  1907,  c.  429)  §  57,  the  Pub! 
Service  O)mmission  could  institute  summary  proceedings  to  compel  V 
issuance  of  such  transfers. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  S  18.*1 

4.  Municipal  Corpobations  (§  661*) — Stbeets— Titlb. 

The  title  to  streets  was  formerly  in  the  crown  and  passed  ih  this  ecu 
try  to  the  people  of  the  respective  states,  subject  as  to  their  regulatioi 
and  use  to  the  authority  of  the  Legislature. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
1432;    Dec.  Dig.  {  miM 

*For  other  casea  see  same  topic  &  8  number  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Index 
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•eal  from  Special  Term,  Richmond  County, 
he  matter  of  the  application  of  William  R.  Willcox  and  others, 
:uting  the  Public  Service  Commission  for  the  First  District,  to 
1  the  Richmond  Light  &  Railroad  Company  and  the  Staten  Is- 
lidland  Railway  Company  to  exchange  transfers  at  certain  points 
borough  of  Richmond,  pursuant  to  section  57  of  the  Public  Serv- 
mmissions  Law.  Judgment  for  petitioners,  and  defendants  ap- 
Affirmed. 

following  is  the  opinion  of  Justice  Clark  at  Special  Term : 

Qdicated  by  the  above  title,  this  proceeding  Is  brought  to  compel  the 
^fendants,  both  surface  trolley  roads  in  the  former  village  of  New 
on,  to  issue  and  receive  transfers  over  certain  street  surface  railway 
to  wit:  Over  the  Castleton  Avenue  or  Brighton  Heights  line  of  the 
^nd  Light  &  Railroad  Company  (hereinafter  called  the  Richmond 
ny),  and  over  the  Manor  Road  line  of  the  Staten  Island  Midland 
ly  Company  (hereinafter  called  the  Midland  Company);  and  also  over 
jsabethport  Ferry  line  of  the  Richmond  Company,  and  the  Manor  Road 
'  the  Midland  CJompany  at  the  following  points:  (1)  The  intersection 
umbla  street  and  Castleton  avenue;  (2)  the  Intersection  of  Castleton 
)  and  Broadway;  and  (3)  the  intersection  of  Broadway  and  Richmond 
e. 

charters  of  the  two  street  railway  companies  were  obtained  in  the 
1895  and  1896,  were  reduced  to  contract  form,  and,  as  executed,  were 
ed  by  ordinances  duly  passed  by  the  board  of  trustees  of  the  village 
w  Brighton.  The  two  companies  accepted  their  respective  charters, 
which  the  operation  of  both  lines  has  been  had  until  the  present 
The  Richmond  Company  has  operated  under  a  charter  dated  March 
)5,  granted  to  its  predecessor  In  title,  the  Staten  Island  Electric  Rall- 
Uompany.  This  charter  contains  the  following  provision:  'Twelfth, 
ailroad  company  expressly  agrees  that  It  will  transport  passengers 
he  entire  length  of  any  of  Its  lines  of  railroad  within  the  village  at 
i  of  fare  not  exceeding  five  cents  for  each  continuous  trip  of  each 
ger,  and  wiU  allow  to  each  passenger  paying  such  fare,  If  requested 
:h  passenger,  and  subject  to  reasonable  regulations,  one  transfer  from 
le  to  any  other  of  its  said  lines;  and  also  agrees  that  it  wiU  receive 
gers  by  transfers  from  and  transfer  passengers  to  the  lines  of  other 
surface  railroads  within  said  village  whose  lines  of  railroad  connect 
r  intersect  Its  lines  of  railroad,  upon  such  terms  as  to  division  of  the 
aid  by  each  such  passenger,  which  shall  not  exceed  five  cents  between 
within  the  village,  as  shall  be  agreed  upon  between  said  railroad 
ny  and  such  other  company  or,  In  default  of  agreement  upon  a  divi- 
f  such  fare  in  proportion  to  the  mileage  of  the  system  owned  at  that 
)y  each  company."  The  Midland  Company  has  also  operated  under 
irter  from  the  village  of  New  Brighton,  dated  July  2,  1896,  which  also 
QS  a  section  numbered  "twelfth,"  which  Is  expressed  in  the  exact 
Lge  of  section  twelfth  of  the  franchise  issued  by  the  village  of  New 
on  to  the  Richmond  Company,  above  cited.  Although  looking  to  the 
rs  above  mentioned  alone  for  whatever  franchises  they  may  possess 
rate  street  railways  and  to  occupy  the  streets  of  the  vHlage  of  New 
on.  It  appears  that  each  railroad  company  has  from  the  beginning 
d,  and  still  refuses,  to  interchange  transfers  with  passengers  traveling 
I  other  line.  It  is  in  evidence  that  such  transfers  have  been  demanded 
een  refused.  The  witness  Sims,  general  manager  of  both  companies, 
istifled  that  no  system  of  transfer  has  ever  existed  between  the  two 
or  In  connection  with  their  operation.  The  commission  now  seeks  to 
1  the  railroad  companies  to  carry  out  the  charter  obligations  Imposed 
them. 

grounds  upon  which  the  complainants  in  thl^  action  seek  relief  are 
Lows: 
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a)  That  sections  104  and  78  of  the  railroad  law  (Laws  1890,  c.  666 
amended  by  Laws  1892,  c.  676)  have  been  violated. 

(2)  That  the  defendants  have  failed  to  perform  the  conditions,  as  to  trai 
fers,  Imposed  upon  them  by  their  respective  charters. 

(3)  That  the  law  has  been  violated,  in  that  the  defendants  have  operat 
their  roads  without  the  consent  of  the  local  authorities. 

(4)  That  section  26  of  the  Public  Service  Conmilsslons  Law  (Laws  1907, 
429)  has  not  been  observed. 

The  last  ground  requires  no  consideration  in  this  case,  Inasmuch  as  t 
issue  whether  the  fares  now  cliarged  are  just  and  reasonable  has  not  be 
tried,  nor  has  evidence  been  presented  to  show  that  the  defendants  ha 
failed  to  procure  necessary  consents.  If  there  be  sufficient  ground  f 
holding  that  under  sections  78  and  104  of  the  railroad  law  the  commissi 
may  be  entitled  to  relief,  yet.  Inasmuch  as  such  relief  may  apply  to  a  smi 
section  only  of  the  Midland  route  on  Gastleton  avenue,  which  has  be 
covered  by  a  common  trackage  agreement  between  the  two  companies,  ai 
seems  tp  promise  only  partial  relief  herein,  that  ground  has  not  been  a 
sldered. 

Preliminarily,  the  defendants  challenge  the  Jurisdiction  of  the  comm 
sion,  and  urge  that  in  a  case  of  the  character  of  the  one  at  bar  the  co: 
mission,  having  elected  (not,  in  fact,  elected,  as  the  commission  procee 
under  the  Blair  complaint,  section  48,  subd.  2)  to  proceed  under  section  - 
must  proceed  to  a  determination  of  the  question  involved — ^that  Is.  to  a  fii 
order — ^before  It  can  proceed  under  section  57.  This  contention  is  not  w^^ 
founded.  In  the  first  place,  section  48  bears  the  subtitle  "Investigations 
Commission,"  whereas  section  57  is  entitled  "Summary  Proceedings."  ^ 
examination  of  section  48  shows  that  It  confers  upon  the  commission  po^ 
to  issue  orders,  but  not  to  enforce  them.  Under  section  57  alone  can  t 
directions  of  the  commission  be  enforced.    In  providing  for  the  investlgati 

)  of  violations  or  omissions  on  the  part  of  corporations,  the  commission  h 

Ji  power  to  make  investigations  and  inquiry,  either  upon  the  complaint  of  a 

person  or  corporation  aggrieved  or  upon  its  own  motion.  The  commissi 
is  granted  full  power  to  investigate  and  determine  whether  the  facts  a 
suOicient  to  Justify  the  issuance  of  its  order.  Section  48  is  clearly  fram 
for  the  purpose  of  enabling  the  commission,  in  advance  of  the  issuance 
any  order  or  the  bringing  of  any  action,  to  acquaint  itself  so  thorougt 
with  the  facts  that  it  may  form  an  opinion  whether  to  dismiss  or  prosecu 
If,  after  such  Investigation  of  facts,  the  commission  shall  have  reached 
conclusion  that  action  shall  be  taken,  then  and  then  only  can  the  law 

4  vindicated  by  sunjmary  proceedings  taken  under  section  57.    In  such  a  cs 

the  previous  investigation  may  be  the  foundation  upon  which  summary  pi 
ceedings  may  be  instituted,  or  under  section  57  such  proceedings  may  be  i 
stituted  when  the  commission,  either  with  or  without  previous  investigatU 
shall  be  of  opinion  that  a  street  railroad  corporation  is  doing  anything  cc 
trary  to  or  In  violation  of  law.  In  either  case,  namely,  after  an  investig 
tion,  or  upon  an  opinion  derived  from  any  source,  the  commission  is  s 
thorized  to  proceed  summarily  to  correct  it  The  two  sections  are  Bupp 
mentary  of  each  other  and  not  inconsistent,  and  the  commission  is  entitl 
to  proceed  under  either  or  both  simultaneously,  as  may  be  deemed  necessai 
Equally  weak  is  the  suggestion  of  tlie  defense  that  an  Investigation  beg 
under  section  48  constitutes  an  action  pending  which  bars  the  proceedl 
under  section  57.  Such  a  claim  violates  too  many  of  the  elements  requlr 
to  be  shown  for  the  establishment  of  any  bar  before  the  defense  of  anoth 
action  pending  can  be  raised  or  sustained. 

The  main  issue  on  the  merits  raised  by  the  defense  is  whether  the  failu 
by  the  defendants  to  perform  their  charter  obi  Isa tion  is  "a  violation 
law,"  as  that  term  is  used  in  section  57.  This  defense,  if  sustained,  gG 
to  the  root  of  the  litigation,  and  is  controlling,  because  in  that  question 
involved  the  right  of  the  commission  to  maintain  this  proceeding.  The  tii 
to  streets  was  formerly  in  the  crown,  and  pass^  in  this  country  to  t 
people  of  the  respective- states,  subject,  as  to  their  regulations  and  use,  to  t 

.^  authority  of  the  Legislatures.     In  this  state  and  elsewhere  control  of  fiu 
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ind  resrulatlon  has  been  delcsrated  In  large  measure  by  the  Legislature 
:»!  authorities,  Including  municipalities  and  villages, 
the  case  at  barr  the  village  of  New  Brighton  was  created  by  a  special 
f  the  Legislature  (Laws  1866,  c.  819),  which  gave  to  the  board  of  trus- 
of  the  village  full  control  of  the  streets.  The  practice  of  municlpall- 
In  conferring  street  franchises  on  railway  companies  has  varied;  the 
ion  method  being  the  pixssage  of  resolutions  or  ordinances,  or  by  inde- 
?nt  contracts  which  were  duly  approved  by  resolutions  or  ordinances. 

the  two  charters  took  the  form  of  mutual  agreements  between  the  re- 
ive railroad  companies  and  the  village  of  New  Brighton.  These  agree- 
s  were  duly  executed  by  both  parties,  and  were  approved  by  appropriate 
ances  or  resolutions  passed  by  the  board  of  trustees  of  the  village  of 
Brighton.  From  the  description  contained  in  the  pleadings,  supplemented 
a  examination  of  the  map  of  the  village  of  New  Brighton,  it  will  be 
that  In  a  general  way  the  Richmond  Company  about  1895  operated 
:  the  north  and  east  shores,  which  were  then  the  most  densely  popu- 

sections  of  Staten  Island.  The  routes  which  they  sought  failed  to 
rate  the  Island  to  any  extent,  except  along  the  Castleton  Avenue  branch, 
1  enabled  them  to  serve  sparsely  settled  districts  in  the  middle  of  the 
1.  In  the  following  year  the  Midland  Company  ai^peared  as  an  appli- 
for  routes  distant  from  and  supplementary  to  the  route  already  pre- 
»d  by  the  Richmond  Company.  At  about  this  period,  trolley  con- 
tlon  was  under  way  throughout  the  suburbs  of   New  York,  and  the 

Interval  which  elapsed  between  the  dates  of  the  charters  of  the  two 
Einies  in  question  indicates  that  both  were  then  under  consideration, 
ly  event,  it  was  naturally  to  be  expected  at  that  time  not  only  that 
lichmond  Company  would  be  followed  by  a  second  company,  but  that 
might  be  followed  by  a  third  or  more.  It  was  not  only,  therefore, 
ily  natural,  but  even  Incumbent  upon  them,  that  the  trustees  of  the 
;e  of  New  Brighton  should,  in  admitting  the  first  applicant,  admit  It 
ch  way  only  as  not  to  expose  the  village  to  a  division  into  various 
ins  where  different  trolley  roads  might  subsequently  be  established,  with 
levitable  result  that  in  passing  from  one  point  in  the  village  to  another 

fares  might  be  required.  Not  only  was  the  Insertion  of  the  five-cent 
fer  clause  a  wise  and  prudent  provision,  but  the  omission  of  some  such 
ctlon  would  have  worked  grave  injustice  to  the  people.  There  will  be 
jestion  that  each  defendant,  through  the  possession  of  charter  rights 
bile  streets,  has  become  a  quasi  public  corporation.     Charters  emanate 

the  people,  and  through  them  the  people  deal  with  the  trolley  com- 
6.  Treated  as  contracts,  sufficient  obligations  have  moved  to  and  from 
party  thereto.  The  inducement  moving  the  public  was  the  acquisition 
lusportatlon.  The  Inducement  to  the  trolley  companies  was  the  prlvl- 
yf  using  public  streets  for  purposes  of  transportation. 
People  V.  Suburban  R.  R.  Co.,  178  111.  594,  at  page  607,  53  N.  E.  349, 
ge  352  (49  U  R.  A.  650),  Mr.  Justice  Boggs,  delivering  the  opinion  of 
ourt,  says:  '^Respondent,  treating  the  duties  imposed  upon  it  as  mere 
act  obligations,  argues  the  undertakings  are  wholly  without  consider- 
In  the  absence  of  the  ordinance,  the  respondent  company  had  no 
r  or  right  to  enter  upon  the  streets  of  the  village  and  erect  poles, 
;  wires  thereon,  and  construct  and  operate  its  road  by  electricity  upon 
ilong  such  streets.  These  privileges  constitute  ample  consideration,  if 
could  be  deemed  necessary.  The  privileges  granted  the  respondent 
any  by  the  terms  of  the  ordinance  have  been  and  are  being  fully  en- 

by  it-  It  cannot  be  permitted  to  take  and  retain  all  advantages  and 
Its  of  the  ordinance,  and  escape  performance  of  duties  to  the  public 

which  its  rights  to  such  advantages  and  benefits  are  predicated  upon 
round  the  ordinance  and  the  duties  imposed  by  it  are  ultra  vires  both 
lllage  and  the  respondent  company." 

B  defendants  insist  that  the  "violation  of  law"   upon  which  the  com- 
on  may  act,  under  section  57,  Involves  only  such  offenses  as  are  specif- 
mentioned  In   the  written   law.     Recognizing  that  the  law  prohibits 
In  acts  and  requires  the  doing  of  other  acts,  the  defendants  claim  that 
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the  Jurisdiction  of  the  Public  Service  Commissions  extends  only  to  sue 
prohibitions  or  requirements  as  are  found  ipsisslmls  verbiB  of  some  statnt 
As  an  instance  of  the  cases  over  which  the  defendants  would  concede  tt 
Jurisdiction  of  the  Public  Service  Commissions,  they  dte  in  their  brief  tl 
requirement  to  be  found  in  section  98  of  the  railroad  law  that  street  rai 
roads  must  "have  and  keep  in  permanent  repair  that  portion  of  said  street 
♦  ♦  ♦  between  its  tracks,  the  rails  of  its  tracks,  and  two  feet  in  widt 
outside  of  its  tracks.  ♦  ♦  ♦  "  This  section  is  found  in  article  4  of  tt 
railroad  law  in  connection  with  numerous  other  sections  involving  man 
petty  matters  of  regulation.  In  the  same  railroad  law  are  to  be  fouo 
conferred  upon  the  former  Board  of  Railroad  Commissioners  and  now  vestc 
in  the  Public  Service  Commissions  matters  relating  to  consolidations,  lease 
sales  and  reorganizations,  involving  Joint  agreements,  protection  of  right 
assessment  of  the  property  of  the  new  corporation,  representation  of  stocli 
of  municipal  corporations,  foreclosure  of  mortgages,  powers  of  corporatior 
organized  to  acquire  and  operate  railroads  partly  in  the  state,  the  leasic 
of  roads,  and  the  acquisition  of  stock  therein,  as  well  as  the  consolidatio 
and  leasing  of  parallel  lines. 

There  is  no  apparent  reason  why  there  should  be  a  distinction  draw 
between  the  powers  which  relate  to  the  petty  violation  al)ove  cited  by  tt 
defense  and  the  larger  powers  above  referred  to,  all  of  which  are  include 
in  the  railroad  law  and  have  devolved,  with  respect  to  their  executioi 
upon  the  Public  Service  Commissions.  In  fact,  there  is  little  difterenc 
between  testimony  showing  the  obligation  put  upon  street  railway  companic 
to  keep  streets  in  repair  and  testimony  required  in  the  case  at  bar  whei 
the  public  is  asked  to  pay  a  nickel  for  riding  through  the  village  of  Ne' 
Brighton,  instead  of  paying  two  nickels  for  the  same  service.  In  the  forme 
case  procedure  by  complaint  and  investigation,  order,  and  Judgment  fc 
mandamus  would  be  had  on  the  evidence  of  some  eyewitness  that  the  n 
quired  portion  of  the  street  was  not  kept  in  repair.  In  the  case  at  bai 
the  Public  Service  Commission,  after  citing  the  parties  before  it,  coul 
introduce  the  two  charters  in  evidence,  prove  noncompliance  by  the  gei 
eral  manager  of  the  two  companies,  and  rest  Between  these  two  cases 
involving  a  small  amount  of  testimony,  is  a  wide  zone,  containing  compl 
cated  cases  and  involving  the  taking  of  a  large  amount  of  testimony.  I 
each  case,  however,  the  Public  Service  Commission  is  given  the  power  t 
act  by  injunction,  if  it  shall  so  choose,  or  by  direct  actions  If  that  metho 
shall  be  selected.  Analysis  of  the  defendants'  position  shows  that  wha 
they  attempt  to  make  a  question  of  power  is  merely  a  question  of  th 
amount  of  evidence  which  may  be  required ;  the  latter  involving  not  a  juris 
dictional  question,  but  length  of  time.  Meeting  the  defendants,  howevei 
upon  their  own  ground,  it  has  been  held  that  obligations  of  the  natur 
which  the  defendants  assumed  are  not  merely  violations  of  covenants  b\] 
are  violations  of  law. 

In  a  recent  case  in  Illinois  the  whole  matter  was  exhaustively  considerec 
and  the  conclusion  was  reached  that  the  ordinance  of  a  duly  authorize 
municipality  was  not  by  reason  of  its  origin  the  mere  resolution  of  th 
municipality,  but  was  of  equal  quality  with  written  law,  and  was  wit: 
respect  to  the  penalties  attaching  to  its  violation  the  equivalent  of  th 
written  law.  Roby  v.  City  of  Chicago,  215  III.  604,  608,  74  N.  B.  768,  77C 
In  the  Roby  Case,  although  a  mandatory  injunction  was  denied  in  part  upoj 
the  theory  that  a  taxpayer  cannot  maintain  a .  bill  in  equity  to  compel  i 
city  to  defend  a  suit  against  itself  in  a  certain  manner,  the  court  tool 
occasion  to  say:  "The  city  council,  under  the  general  incorporation  act 
which  is  in  force  in  the  city  of  Chicago,  has  full  power  to  pass  an  ordJ 
nance  granting  to  a  street  railway  company  the  right  to  operate  Its  stree 
railroad  in  the  streets  of  the  city,  subject  to  such  limitations  as  have  beei 
imposed  upon  such  municipalities  by  the  Legislature,  and  in  so  doing  ma; 
prescribe  the  terms  and  conditions  upon  which  such  company  may  occup; 
the  streets  of  the  city  with  its  tracks,  cars,  etc.  The  city  in  passing  sue! 
an  ordinance  performs  a  legislative  function,  and  in  so  doing  acts  as  i 
governmental  agency  of  the  state,  and  the  ordinance,  when  passed,  hai 
the  force  and  effect  of  a  law  of  the  state."     In  the  case  last  cited  th< 
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Street  railroad  company  bad  been  organized  by  an  ordinance  duly  passed 
by  a  municipality,  and  sucb  ordinance  represented  tbe  charter  rights  under 
which  the  railroad  was  operated.  It  was  Incorporated  by  no  special  act 
of  the  Legislature,  nor  did  it  possess  through  a  charter  or  agreement  any 
right  to  exercise  Its  franchises  in  the  city  of  Chicago.  Nevertheless  the 
learned  court  in  its  opinion  used  the  very  significant  language  that  the 
"ordinance,  when  passed,  has  the  force  and  effect  of  a  law  of  the  state." 
In  the  case  at  bar  the  village  of  New  Brighton  granted  charters  to  the  de- 
fendants, not  only  by  ordinance  or  resolution,  but  also  by  express  agree- 
ment, executed  by  both  parties,  the  provisions  of  which  were  accepted  and 
acted  upon  by  each  of  the  parties.  With  how  much  greater  force,  therefore, 
under  the  language  of  the  opinion  in  the  Roby  Case,  does  the  provision  as 
to  the  Interchange  of  imsseugers  have  "the  force  and  effect  of  a  law  of  the 
state,"  and  with  how  much  stronger  effect  does  the  failure  of  the  defendants 
constitute  a  violation  of  law. 

The  only  question  in  the  case  of  prime  Importance  Is  whether  the  failure 
of  the  defendants  to  interchange  fares  is  a  violation  of  law,  which  in  my 
opinion  has  been  established  not  only  by  reason  but  upon  authority. 

Judgment  for  the  petitioners  In  accordance  with  this  opinion,  with  costs. 

Argued  before  HIRSCHBERG,  R  J.,  and  WOODWARD,  BURR, 
JENKS,  THOMAS,  and  CARR,  JJ. 

George  S.  Coleman,  counsel  to  the  Public  Service  Commission  for 
the  First  District. 
Joline,  Larkin  &  Rathbone,  for  defendants. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements 
upon  the  opinion  of  Mr.  Justice  Clark  at  Special  Term. 


ABATE  V.  BIANCO. 


(Supreme  Court,  Appellate  Division,  Second  Department.     March  24,  IDll.) 

1.  Venuob  and  Purchases  (8  130*) — Marketable  Title. 

An  intestate's  Interest  under  a  contract  to  purchase  land  on  which  in- 
stallments had  been  paid  must  be  regarded  as  real  estate,  rendering  un- 
marketable a  title  contracted  to  be  conveyed  by  his  widow,  who  com- 
pleted the  payments  and  took  a  deed. 

[Ed,  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  §§ 
245,  24G;    Dec.  Dig.  §  130.*] 

2.  Submission  of  Controversy  (§  19*) — Scope  of  Relief— Parties. 

Where,  in  a  submitted  controversy  to  determine  the  marketability  of 
title  which  plaintiff  has  contracted  to  convey  to  a  defendant,  the  title 
is  found  tx)  be  unmarketable,  there  should  be  no  further  adjudication, 
where  holders  of  interests  In  the  property  are  not  represented. 

[Ed.  Note. — VoT  other  cases,  see  Submission  of  Controversy,  Cent  Dij?. 
S  21 ;    Dec.  Dig.  §  19.*] 

Submission  of  controversy  by  Maria  Abate  against  Raymond  Bianco, 
upon  an  agreed  statement  of  facts,  under  Code  Civ.  Proc.  §§  1279- 
1281.    Judgment  for  defendant. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Charles  D.  Millard,  for  plaintiff. 
Thomas  M.  Smith,  for  defendant. 

*For  other  casei  see  same  topic  &  8  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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JENKS,  p.  J.  This  is  a  submitted  controversy  to  determine  the 
marketability  of  title  to  certain  real  estate,  situate  in  the  county  of 
Westchester,  which  the  plaintiff  has  contracted  to  convey  to  the  de- 
fendant. Materne,  the  owner  in  fee  simple,  contracted  in  1906  to  sell 
realty,  including  these  premises,  to  Miranda  upon  a  partial  payment, 
and  further  payments  by  installments  until  a  certain  amount  was  paid, 
whereupon  a  deed  was  to  be  delivered  upon  the  execution  of  a  mort- 
gage by  Miranda  for  the  balance  of  the  consideration  money.  The 
contract  was  recorded.  Later  in  that  year,  Miranda  assigned  so  much 
of  the  contract  as  embraced  these  premises  to  the  plaintiff's  husband, 
who  performed  the  contract  as  to  these  premises  until  his  death  in 
December,  1907.  That  contract  was  also  recorded.  The  said  husband 
died  intestate,  leaving  him  surviving  the  plaintiff,  his  widow,  a  resident 
of  the  said  county  of  Westchester,  and  a  mother  and  a  sister,  who  re- 
sided in  Italy  and  were  subjects  of  its  king. 

No. administration  or  other  proceedings  were  had  upon  the  estate 
of  the  said  husband  of  the  plaintiff,  but  his  widow  continued  to  pay 
the  installments  on  said  contract  as' assigned.  In  1908  Materne  ex- 
ecuted and  delivered  a  deed  of  the  premises  to  plaintiff,  and  there- 
upon the  plaintiff  contracted  with  defendant  to  sell  the  premises  and 
to  execute  a  full  warranty  deed  thereof.  The  defendant  is  now  ready 
to  perform  upon  delivery  of  a  good  and  sufficient  deed  conveying  a 
marketable  title.  The  plaintiff  contends  that  she  is  vested  with  such  ti- 
tle. The  defendant  contends  that  she  cannot  convey  a  marketable  title, 
because  the  interest  of  her  said  husband  in  the  contract  was  real  es- 
tate descendible  to  his  heirs,  or,  in  the  event  that  alienage  prevented 
inheritance,  then  such  interest  escheated  to  the  people  of  this  state. 

I  think  that  the  interest  of  the  plaintiff's  husband  in  tlie  contract  at 
his  death  must  be  regarded  as  real  estate.  Hathaway  v.  Payne,  34 
N.  Y.  92-103;  Palmer  v.  Morrison,  104  N.  Y.  132,  10  N.  E.  144; 
Gerard's  Titles  to  Real  Estate,  p.  499.  But  the  only  parties  to  this 
controversy  are  the  parties  to  the  present  contract  for  conveyance. 
The  heirs,  or  the  state  of  New  York,  not  here  represented,  have  an 
interest  in  the  property,  and,  whether  such  interest  be  in  one  or  the 
other,  the  plaintiff  cannot,  so  far  as  the  facts  submitted  show,  deliver 
a  marketable  title.  In  this  condition  of  the  record,  this  court  should 
adjudge  nothing  beyond  the  inability  of  the  plaintiff  to  give  a  marketa- 
ble tiile.  The  matter  of  an  accounting  and  adjustment  pursuant  there- 
to, as  well  as  definite  ascertainment  of  rights  and  interests,  should 
await  the  determination  of  the  court  in  a  proper  action  taken  there- 
for. 

Judgment  for  defendant,  without  costs,  in  accordance  with  the  terms 
of  the  submission.    All  concur. 
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MEISTRELL  v.  SCHMITT. 
(Supreme  Court,  Appellate  Division,  Second  Department.     March  24,  1911.) 

Appeal  from  Municipal  Court  of  New  York. 

Action  by  Henry  F.  Meistrell  against  Philip  Schmitt.  Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR,  WOOD- 
WARD, and  RICH,  JJ. 

Harrison  C.  Glore,  for  appellant. 


PER  CURIAM. 

costs. 


Judgment  of  the  Municipal  Court  affirmed,  with 


HIRSCHBERG,  J.  (dissenting).  The  return  in  this  case  recites 
the  granting  of  a  judgment,  which  was  rendered  and  docketed  on 
June  28,  1910,  in  favor  of  the  plaintiff  and  against  the  defendant  for 
the  sum  of  $185.72  damages  and  costs  taxed  at  the  sum  of  $19.48. 
Two  notices  of  appeal  appear  in  the  record.  One  is  not  subscribed 
either  by  the  appellant  or  by  his  attorney  in  the  appellate  court,  as 
required  by  section  311  of  the  Municipal  Court  act  (Laws  1902,  c. 
580),  and  recites  that  the  judgment  appealed  from  was  one  rendered 
on  June  29,  1910;  costs  being  $21.40.  The  other  notice  of  appeal  is 
properly  subscribed,  but  recites  that  the  judgment  appealed  from  was 
one  rendered  on  June  29,  1910,  for  the  sum  of  $170  damages  and 
$17  costs. 

In  the  circumstances,  the  appeal  should  be  dismissed,  with  costs. 


PEOPLE  V.  PRINCE  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department     March  24,  1911.) 

L  Robbery  (f  24*) — SuFnciENCT  of  Evidence. 

Evidence  held  to  sustain  convictions  of  robbery  1^  the  first  degree. 
[Ed.  Note.— Ii\)r  other  cases,  see  Robbery,  Dec.  Dig.  §  24.*] 

2.  Criminal  Law  (§  417*) — Admissibility  of  Evidence. 

In  a  prosecution  for  robbei:y,  testimony  of  the  police  officer  who  caused 
the  arrest  of  accused  that,  before  he  started  his  investigation,  the  lieuten- 
ant at  the  station  house  read  to  him  the  description  of  the  men  wanted, 
was  not  improper  as  giving  to  the  witness  the  province  of  tl;e  jury,  as 
assuming  that  the  description  on  the  police  blotter  was  a  description  of 
accused ;  there  being  no  testimony  as  to  what  the  description  was,  which 
was  merely  such  description  as  the  person  robbed  could  give  and  which 
bad  been  taken  down  at  the  police  station. 

[Ed.  Note.^For  other  cases,  see  Criminal  Law,  Dec.  Dig.  §  417.*] 

3.  Criminal  Law  (§  1169*) — ^Appeal— Harmless  Error— Admission  of  Evi- 

dence. 

The  eliciting  on  cross-examination  of  one  of  accused  that  a  revolver 
and  black-jack  had  been  found  in  accused's  bureau  by  officers,  and  his 
admission  that  they  were  his,  and  that  he  kept  them  in  his  drawer,  ex- 
plaining that  they  had  been  given  to  him  by  friends,  whose  names  he 
disclosed,  was  not  reversible  error,  where  there  was  no  request  that  the 

•For  other  cajses  see  same  topic  ft  §  nxtmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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jury  be  charged  that  possession  of  the  weapons  in  accused's  home  was 
Itsdlf  no  evidence  of  the  commission  of  the  crime  with  which  accn< 
were  charged,  and  where  It  does  not  appear  that  the  jury  could  have  hi 
Influenced  by  the  fact  of  such  possession  and  the  conviction  as  suppor 
by  abundant  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  11  31< 
3143 ;    Dec.  Dig.  §  1109.*] 

Jenks,  P.  J.,  and  Rich,  J.,  dissenting. 

Appeal  from  Kings  County  Court. 

Joseph  Prince  and  another  were  convicted  of  robbery  in  the  fi 
degree,  and  they  appeal.    Affirmed  on  reargument. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMA 
WOODWARD,  and  RICH,  JJ. 

Thomas  Kelby,  for  appellants. 

Peter  P.  Smith,  Asst.  Dist.  Atty.,  and  John  F.  Clarke,  Dist.  Att 
for  the  People. 

HIRSCHBERG,  J.  The  defendants  have  been  convicted  of  re 
bery  in  the  first  degree  and  base  their  appeal  on  two  exceptions 
rulings  made  upon  the  trial.  The  case  was  submitted  to  the  jury 
a  fair  and  impartial  charge  to  which  no  exception  was  taken,  a 
it  cannot  be  asserted  that  their  guilt  was  not  conclusively  establisln 
The  crime  was  committed  at  25  minutes  after  11  on  the  night  of  F< 
ruary  10,  1909.  At  that  hour  they  entered  the  Twentieth  street  si 
tion  of  the  Brooklyn  Union  Elevated  Railroad  Company ;  Miss  Grs 
West,  the  ticket  agent,  being  there  alone  in  charge.  The  defends 
Jaichetti  held  a  revolver  to  the  young  lady's  forehead  while  the  c 
fendant  Prince  stole  the  money  then  in  the  station.  A  third  perse 
whose  identity  has  not  been  established,  accompanied  the  two  but  c 
not  go  into  the  room  where  Miss  West  was,  he  apparently  remaini 
outside  on  the  watch,  and  on  the  completion  of  the  theft  alt  thi 
escaped.  The  two  defendants  were  arrested  on  February  12th.  Th 
were  seen  by  Miss  West  at  the  police  station  that  night,  and  be 
were  positively  identified  by  her  as  the  culprits.  She  testified  th 
there  was  no  doubt  whatever  in  her  mind  that  they  were  the  ti 
men  who  committed  the  robbery.  She  was  corroborated  as  to  t 
identity  by  another  witness,  Frank  Latinsky,  a  cabinetmaker  in  N< 
York,  who  chanced  to  be  at  the  elevated  station  on  the  night  of  t 
robbery  and  saw  the  men  running  away.  He  also  was  at  the  poli 
station  on  the  night  of  the  12th,  and  testified  positively  that  they  w€ 
the  same  men.  He  was  sure  of  their  identity  and  felt  that  he  coi 
not  be  mistaken. 

The  defense  was  mainly  a  denial  of  their  guilt  by  the  two  defen 
ants,  and  their  conviction  should  be  affirmed  unless  a  new  trial 
imperatively  demanded  by  one  or  the  other  of  the  exceptions  referr 
to.  I  see  no  error  in  either  ruling  which  requires  a  reversal.  T 
first  relates  to  testimony  elicited  from  the  police  officer  who  caus 
the  arrest  of  the  defendants.  He  was  assigned  to  the  case  on  the  d 
following  the  robbery  and  was  permitted  to  testify,  over  the  defen 

*For  oUier  cases  see  same  topic  &  8  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  lude: 
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ants'  objection  and  exception,  that  before  he  started  his  investigation^ 
the  lieutenant  at  the  station  house  read  to  him  the  description  of  the 
men.  It  is  gravely  urged  that  this  was  giving  to  him  the  province  of 
the  jury,  in  the  assumption  that  the  description  on  the  police  blotter 
was  a  description  of  the  two  defendants.  Not  a  word  was  testified  as 
to  what  the  description  was,  and  the  utmost  that  can  be  said  of  it  is 
that  such  description  as  Miss  West  could  give  of  her  assailants  was 
taken  down  at  the  police  station  and  read  to  the  officer  assigned  to 
make  the  arrest  before  he  started  to  find  the  guilty  persons.  It  would 
have  been  grossly  improper  if  he  had  been  sent  out  without  first  being 
informed*  of  what  the  young  lady  knew  in  reference  to  the  appearance 
of  the  men,  and  it  is  difficult  to  see  how  the  defendants  could  be  prej- 
udiced by  the  mere  fact  that  whatever  description  had  been  made  of 
them  was  read  to  or  known  by  the  officer. 

The  second  exception  relates  to  the  reception  in  evidence  of  a  re- 
volver and  black-jack  which  were  found  in  the  bureau  drawer  of 
the  defendant  Prince  by  the  officers.  The  fact  that  they  were  found 
was  elicited  on  the  cross-examination  of  Prince.  •  He  admitted  that 
they  were  his  and  that  he  had  kept  them  in  his  bureau  drawer,  and 
claimed  that  they  had  been  given  to  him  by  friends  whose  names  he 
disclosed.  There  was  no  request  made  that  the  jury  be  instructed 
that  the  possession  of  the  weapons  in  the  defendant  Prince's  home  was 
of  itself  no  evidence  of  the  commission  of  the  crime  with  which  the 
defendants  were  charged,  and  it  is  unreasonable  to  suppose  that  the 
jury  could  have  been  influenced  in  any  degree  by  the  fact  of  such 
possession.  If  it  be  claimed  that  there  was  something  discreditable 
in  the  possession  of  the  weapons,  and  .that  therefore  the  defendants 
may  have  been  prejudiced  thereby,  the  fact  remains  that  it  is  not  un- 
common for  persons  guilty  of  heinous  crimes  to  have  had  some  slight 
blemish  on  their  lives  prior  to  the  commission  of  the  offenses,  and, 
when  they  become  witnesses  in  their  own  behalf,  the  flaw  may  be  dis- 
closed on  cross-examination;  but  it  can  hardly  be  said  that  such  a 
fact  warrants  the  reversal  of  a  conviction  which  is  supported  by 
abundant  evidence,  and  which  does  not  appear  to  have  been  effected 
in  any  degree  by  thie  criticised  disclosure. 

The  judgment  of  conviction  should  be  affirmed. 

THOMAS  and  WOODWARD,  JJ.,  concur. 

RICH,  J.  I  dissent,  upon  the  ground  that  when  the  appellant  Prince 
was  on  the  witness-stand  he  was  shown  a  club  and  black-jack  and 
required,  over  the  objection  and  exception  of  his  counsel,  to  identify 
them  as  his  and  admit  that  the  officers  found  them  in  his  bureau 
drawer.  This  was  error.  The  articles  had  nothing  to  do  with  the 
case.  There  is  no  evidence  that  the  persons  committing  the  crime 
had  such  articles  in  their  possession.  No  evidence  placed  the  posses- 
sion of  any  weapon  in  the  possession  of  Prince,  and  the  only  weapon 
claimed  to  have  been  used  was  the  revolver  in  the  possession  of  Jai- 
chetti.    It  can  hardly  iJe  said  that  the  admission  of  the  testimony  did 
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npt  work  injury  to  the  defendants.  This  testimony  may  have  been 
the  controUing  element  in  reaching  the  conclusion  that  the  defendants 
were  guilty  of  the  crime,  and  the  judgment  of  conviction  ought  to  be 
reversed. 

JENKS,  P.  J.,  concurs. 


McNAMARA  v.  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Diyision,  Second  Department     March  -21,  1011.) 

Appeal  from  Trial  Term,  Kings  Cotmty. 

Action  by  Charles  McNamara  against  the  City  of  New  York.  From 
a  judgment  for  plaintiff,  and  an  order  den)ring  a  new  trial,  defendant 
appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  WOODWARD, 
and  RICH,  JJ. 

James  D.  Bell  (J.  W.  Johnson,  on  the  brief),  for  appellant. 
Frank  W.  Holmes,  for  respondent. 

PER  CURIAM.    Judgment  and  order  affirmed,  with  costs. 

BURR,  J.  (dissenting) .  Assuming  that  on  the  day  in  question  Duffy 
occupied  a  position  relative  to  the  plaintiff  of  one  exercising  acts  of 
superifttendence,  within  the  meaning  of  the  employer's  liability  act 
(Cbnsol.  Laws,  c.  31),  I  think  that  plaintiff  is  not  entitled  to  recover, 
first,  because  the  particular  act  complained  of  was  a  mere  detail  of  the 
work,  and  not  an  act  or  even  detail  of  superintendence  (Guilmartin  v. 
Solvay  Process  Co.,  189  N.  Y.  490,  82  N.  E.  725) ;  and,  second,  such 
act  was  not  a  negligent  act,  so  that,  if  the  action  had  been  against 
Duffy  personally,  he  would  have  been  liable  therefor. 

Plaintiff  was  employed  by  the  park  department  of  the  city  of  New 
York  as  a  pruner  and  trimmer.  On  the  22d  of  May,  1907,  he  was  one 
oCa  gang  of  five  or  six  men,  of  which  one  Sailesbury  was  foreman. 
Snortly  after  noon  of  that  day  Sailesbury  left  the  work,  and  DuflFy 
took  his  place.  Plaintiff  had  been  sent  up  a  ladder,  which  rested 
against  the  limb  of  a  tree,  to  cut  off  some  of  the  branches.  This  ladder 
had  been  placed  there  by  a  fellow  workman.  After  taking  out  one 
branch  from  the  limb  on  the  right  side,  Duffy  said  to  him,  "There  is 
another  one  over  there — take  that  out."  Plaintiff  replied,  "I  can't  see 
it,"  and  then  Duffy,  muttering  something,  got  on  the  ladder  and  ran 
about  halfway  up,  when  the  limb  on  which  it  was  resting  broke  near 
ihcL  trunk  of  the  tree,  the  ladder  fell,  and  plaintiff's  injury  resulted. 

If  the  act  of  going  up  the  ladder  were  negligent  (and  I  think  that  it 
was  not),  this  was  no  part  of  Duffy's  work  of  superintendence.  Low- 
rey  v.  Huntington  Light  &  Power  Co.,  121  App  Div.  245,  105  N.  Y. 
Supp.  852,  affirmed  193  N.  Y.  G29,  86  N.  E.  1127;  Flynn  v.  Boston 
Electric  Light  Co.,  171  Mass.  395,  50  N.  E.  937;  Sarrisin  v.  Slater  & 
Sons,  203  Mass.  258,  89  N.  E.  529.  In  the  latter  case  plaintiff,  under 
the  direction  of  one  Delauries,  was  engaged  in  placing  a  coil  of  piping 
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in  a  machine.  One  step  of  the  work  required  that  from  time  to  time 
plaintiff  and  three  other  workmen  should  lift  the  coil,  while  a  plank 
which  had  been  supporting  it  underneath  was  removed  and  its  position 
shifted.  This  plank  had  on  previous  occasions  been  removed  by  an- 
other workman  named  Hogan.  Delauries  became  impatient  because 
Hogan  moved  so  slowly,  and  took  hold  of  the  plank  himself  to  draw  it 
out.  While  doing  so  he  caused  one  end  of  the  plank  to  strike  against  "a 
post,  and  it  swung  around  and  struck  and  injured  plaintiff.  The  court 
said: 

*'De1aiiriefi*  act  in  pulling  out  the  plank  was  not  an  act  of  superintendencs^, 
but  merely  the  act  of  a  fellow  workman.  •  •  •  The  negligence  was  not 
In  deciding  to  pull  out  the  plank,  or  in  determining  the  mode  of  so  doing 
which  should  be  adopted.  It  was  in  pulling  out  the  plank  with  so  little 
care  that  its  end  hit  the  post,  swinging  the  other  end  around  against  HaU's 
person.     But  this  was  purely  the  act  of  a  feUow  servant'' 

So  here  the  negligence  was  not  in  deciding  which  branch  should  be 
removed.  Duffy  had  already  determined  that.  Neither  was  it  in 
determining  the  mode  of  removal  which  should  be  adopted.  There 
seems  to  have  been  but  one  method,  and  that  was  to  saw  off  the  of- 
fending branch.  Suppose  that  Duffy  had  reached  the  place  where 
plaintiff  stood,  and,  taking  the  saw  out  of  his  hand,  in  order  to  cut 
the  branch,  had  dropped  it,  and  injured  plaintiff.  It  would,  in  the 
language  of  the  above  case,  be  "from  his  negligence  in  doing  the  man- 
ual labor  that  the  accident  resulted."  Duffy's  act  in  going  up  the  lad- 
der was  to  assist  in  the  performance  of  the  manual  labor.  Again,  this 
act  was  not  a  negligent  one  on  Duffy's  part.  He  had  not  placed  the 
ladder  against  the  limb  upon  which  it  was  resting,  nor  had  he  given 
directions  where  it  should  be  put.  That  was  done  by  Sailesbury,  ap- 
parently before  Duffy  arrived.  There  is  no  evidence  that  this  limb 
gave  indications  of  being  unsound  near  the  trunk  of  the  tree  where  it 
broke,  or  that  any  one  in  the  exercise  of  reasonable  care  ought  to 
have  presumed  that  it  was  incapable  of  bearing  the  weight  of  the  lad- 
der with  both  men  upon  it. 

I  think  that  the  judgment  and  order  should  be  reversed,  and  a  new 
trial  granted ;  costs  to  abide  the  event 

JENKS,  P.  J.,  concurs. 


FRASER  V.  STASO  MIIXS. 

(Supreme  Court  Appellate  Division,  Second  Department.    March  17,  1911.) 

Sales  (§  353*) — Action  fob  Pric]&— Complaint— Statement  of  Facts. 

A  complaint  alleged  that  plalntifif  sold  and  delivered  to  the  S.  Co.  a 
stone  crusher,  for  which  the  S.  Co.  paid  $500,  and  agreed  to  return  the 
crusher  to  plaintiff  within  10  days  after  it  should  be  set  up  or  pay  the 
further  sum  of  $2,000,  and  that  the  S.  Co.  afterwards  conveyed  to  defend- 
ant all  Its  assets  in  consideration  of  defendant  assuming  the  llabilitlee 
of  the  S.  Co.,  inclading  that  to  plaintiff.  Held,  that  the  complaint  was 
demurrable,  under  Code  Civ.  Proc.  §  481,  subd.  2,  necessitating  a  state- 
ment of  facts  constituting  the  cause  of  action,  as  it  did  not  state  that  the 

*For  other  cases  see  same  topic  A  5  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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S.  Co.  had  set  up  the  crasher  or  failed  to  do  so,  or  -that  the  defendant  had 
failed  to  pay  the  obligations  of  the  S.  Go.  or  to  pay  the  $2,000. 

[Ed.  Note.— -For  other  cases,  see  Sales,  Cent.  Dig.  §i  9d&-1004;    Dec. 
Dig.  §  353.«] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  George  Holt  Fraser,  doing  business  under  the  name  and 
style  of  Kent  Mill  Company,  against  the  Staso  Mills.  From  a  judg- 
ment overruling  a  demurrer  to  the  complaint,  defendant  appeals.  Re- 
versed, and  demurrer  sustained,  and  leave  to  serve  an  amended  com- 
plaint. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  RICH,  JJ. 

Charles  H.  Ayres  and  L.  J.  Luce,  for  appellant. 
Ward  W.  Pickard,  for  respondent. 

HIRSCHBERG,  J.  I  think  the  demurrer  should  have  been  sus- 
tained, on  the  ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  It  alleges  that  on  or  about  the  12th 
day  of  October,  1905,  the  plaintiff  sold  and  delivered  to  the  Staso 
Company  a  stone  crusher  known  as  a  "Kent  mill,"  with  other  parts, 
for  which  the  company  paid  the  plaintiff  the  sum  of  $500,  "and  agreed 
to  return  said  mill  and  accessories  to  plaintiff  within  ten  days  after  the 
same  should  be  set  up,  or,  in  case  of  failure  so  to  return  the  same, 
to  pay  him  the  further  sum  of  two  thousand  dollars  ($2,000)  therefor." 
The  complaint  further  states  that  the  Staso  Company  transferred  and 
conveyed  to  the  defendant,  the  Staso  Mills,  all  its  assets,  "and  in  con- 
sideration thereof  defendant  assumed  and  agreed  to  pay  all  the  lia- 
bilities of  the  said  the  Staso  Company,  including  the  liability  of  said 
the  Staso  Company  to  this  plaintiff  hereinabove  set  forth." 

The  complaint  does  not  state,  either  that  the  Staso  Company  had 
set  up  the  mill,  or  had  unreasonably  failed  or  neglected  to  do  so,  and, 
while  it  states  that  the  defendant  had  assumed  to  pay  the  obligations 
of  the  Staso  Company,  there  is  no  allegation  that  it  has  failed  to  do 
so  or  that  it  has  failed  or  neglected  to  pay  the  $2,000  to  the  plaintiff. 
The  learned  counsel  for  the  respondent  claims  in  his  brief  that  it 
was  the  intention  of  the  plaintiff  to  allege  that  no  part  of  the  $2,000 
has  been  paid,  and  in  effect  that  the  failure  to  set  up  the  mill  is  a 
reasonable  inference ;  but  the  requirements  of  the  Code  of  Civil  Pro- 
cedure necessitate  a  ''statement  of  the  facts"  constituting  a  cause  of 
action,  so  they  cannot  be  deduced  by  mere  inference.  Section  481, 
subd.  2. 

It  follows  that  the  interlocutory  judgment  should  be  reversed,  w^ith 
costs,  and  the  demurrer  sustained,  with  costs,  but  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint  on  payment  within  20  days. 
All  concur. 

*For  oUier  casei  lee  same  topic  ft  8  numbsr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  lodexea 
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OROFINO  V.  NEW  YORK  STATE  RYS. 

(Supreme  Court,  Trial  Term,  Ontario  County.    March  16.  Wl.) 

Stkeet  Railboads  (I  95*) — Injuries  to  Pedestrians— Negligence. 

To  run  a  trolley  car  approaching  a  frequented  thoroughfare  near  a 
populous  village  at  such  speed  that  It  cannot  be  stopped  within  750  feet 
to  prevent  running  over  a  child  plainly  seen  on  the  track  is  actionable 
negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  §§  179, 
180,  202;    Dec.  Dig.  §  95.*] 

Action  by  Angelo  Orofino,  as  administrator,  against  the  New  York 
State  Railways.     Judgment  for  plaintiff. 

S.  M.  Vella,  for  plaintiff. 
Wynkoop  &  Rice,  for  defendant. 

BENTON,  J.  The  jury  herein  has  specifically  found  in  answer  to 
questions  that  the  motorman  used  reasonable  diligence  in  discbvering 
the  child  and  in  stopping  the  car,  that  the  car  was  running  at  a  reck- 
less and  dangerous  rate  of  speed  as  it  approached  the  crossing,  that 
it  was  run  at  such  speed  as  to  be  beyond  reasonable  control  in  ap- 
proaching such  crossing,  and  that  defendant  was  negligent  and  plain- 
tiff was  not. 

The  evidence  shows  that  the  crossing  was  in  the  outskirts  or  a  little 
way  east  of  the  village  of  Victor  over  the  highway  leading  to  said  vil- 
lage. Defendant  introduced  evidence  to  the  effect  that  by  tests  it  had 
been  determined  that  a  car  such  as  this,  running  at  about  the  rate 
of  speed  this  car  was  running,  could  not  be  stopped  within  about 
750  feet.  To  grant  defendant's  motion  is  therefore  to  hold  that  a 
trolley  car  running  upon  its  own  right  of  way  may  approach  a  fre- 
quented thoroughfare  near  a  populous  village  with  a  car  running  at 
a  reckless  and  dangerous  rate  of  speed,  so  as  to  be  beyond  reasonable 
control,  and  though  for  a  distance  of  750  feet  a  helpless  child  can 
plainly  be  seen  upon  the  track,  nevertheless  it  may  be  legally  run  over 
and  lolled.  We  may  soften  the  language  by  talking  of  accident  and 
misfortune,  the  needs  of  commerce,  and  the  public  demand  for  speed ; 
but  the  result  is  the  same.  I  cannot  hold  that  that  is  law.  I  think  it 
had  better  be  held  that  the  railway  corporation  must  either  improve 
its  appliances  for  stopping  the  car,  diminish  its  speed,  or  abolish  grade 
crossings. 

Defendant's  motions  are  therefore  denied,  and  judgment  ordered 
for  the  plaintiff  upon  the  verdict,  with  $10  costs  to  plaintiff.  A  stay 
of  60  days  after  judgment. is  granted  defendant. 

*For  other  casei  lee  same  topic  &  S  nitmbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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(143  App.  DiT.  244.) 

JONES  V.  GOULD  et  aL 

(Supreme , Court,  Appellate  Division,  First  Department     March  10,  1911.) 

Costs  (8  244*) — ^Awabd  of  Costs  on  AppkaI/— Construction— •'Costs  in  All 
Courts.  " 

A  judgment  for  plaintiff  was  reversed  by  the  Appellate  Division,  and 
defendants  then  moved  at  Special  Term  for  judgment  on  the  pleadings. 
This  motion  was  denied,  but  was  granted  on  defendants'  appeal  to  the 
Appellate  Division.  Judgment  of  dismissal  was  thereupon  entered  and 
was  affirmed  by  the  Appellate  Division,  but  was  reversed  by  the  Court 
of  Appeals,  and  a  new  trial  ordered  "with  costs  to  the  appellant  (plain- 
tiff) in  all  courts,"  and  defendants'  motion  to  amend  the  remittitur  was 
denied.  Held,  that  the  phrase  quoted  meant  the  costs  in  every  court  to 
which  he  was  compelled  to  resort  to  uphold  his  complaint,  Including  the 
costs  of  the  first  trial  and  the  appeiil  from  the  judgment  rendered  there- 
on, as  well  as  the  costs  of  the  subsequent  application  to  the  Special 
Term,  and  the  appeals  to  the  Appellate  Division  and  the  Court  of  Ap- 
peals. 

[l^Jd.  Note. — ^For  other  cases,  see  Ck)6t8,  Dec.  Dig.  §  244.*] 

Miller  and  Clarke,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  S.  Jones  against  George  J.  Gould  and  others.  From 
an  order  denying  a  motion  for  retaxatibn  of  costs,  plaintiff  appeals. 
Reversed. 

See,  also,  133  App.  Div.  737,  118  N.  Y.  Supp.  134. 

Argued  before  CLARKE,  McLAUGHUN,  SCOTT,  MILLER, 
and  BOWLING,  JJ. 

David  McClure,  for  appellant. 

Lawrence  Greer,  for  respondent  Gould. 

Appleton  D.  Palmer,  for  respondents  Ramsey  and  Guy. 

SCOTT,  J.  Appeal  from  order  denying  motion  for  retaxation  of 
costs. 

This  cause  was  first  tried  at  Trial  Term  and  resulted  in  a  verdict 
for  plaintiff  for  upwards  of  $500,000.  The  court  granted  an  extra 
allowance  of  $2,000,  and  other  costs  were  taxed  at  $137.38.  That 
judgment  was  reversed  by  this  court.  123  App.  Div.  236,  108  N. 
Y.  Supp.  31.  Instead  of  taking  a  new  trial,  defendants  moved  at 
Special  Term  for  judgment  upon  the  pleadings  that  the  complaint  be 
dismissed.  This  motion  was  denied,  but  on  appeal  to  this  court  the 
order  was  reversed  and  the  motion  to  dismiiss  granted.  130  App. 
Div.  451,  114  N.  Y.  Supp.  956.  A  judgment  of  dismissal  was  tbere- 
upon  entered,  which  on  appeal  was  affirmed  by  this  court.  133  App. 
Div.  889,  118  N.  Y.  Supp.  1116.  The  plaintiff  thereupon  appealed 
to  the  Court  of  Appeals,  which  reversed  the  judgments  of  the  Ap- 
pellate Division  and  the  Special  Term  and  ordered  a  new  trial  "with 
costs  to  the  appellant  (plaintiff)  in  all  courts."  92  N.  E.  1071.  The 
present  controversy  arises  over  the  meaning  of  the  phrase  "costs  in 
all  courts" ;  plaintiff  contending  that  it  means  the  costs  in  every  court 
to  which  he  has  been  compelled  to  resort  in  order  to  uphold  his  com- 

*F«r  other  cases  see  same  topic  &  5  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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plaint,  which  would  include  the  costs  of  the  first  trial  and  the  appeal 
from  the  judgment  rendered  thereon,  as  well  as  the  costs  of  the  sub- 
sequent application  to  the  Special  Term,  and  the  appeals  to  this  court 
and  the  Court  of  Appeals.  The  defendants,  on  the  other  hand,  con- 
tend that  the  phrase  does  not  cover  the  costs  of  the  first  trial  and 
appeal.  To  remove  any  doubt  upon  the  subject,  and  to  procure  a 
construction  of  the  phrase  in  consonance  with  their  interpretation  of 
it,  defendants  moved  in  the  Court  of  Appeals  that  the  remittitur  be 
amended  "so  that  the  same  shall  direct  that  the  judgments  of  the 
Appellate  Division  and  of  the  Special  Term  be  reversed  and  a  new 
trial  granted  with  costs  to  the  appellant  in  the  Special  Term  and  in 
the  Appellate  Division  and  this  court  in  the  subsequent  proceedings 
taken  therein."  This  motion  was  denied ;  but,  when  it  came  to  the 
taxation  of  costs,  the  clerk  construed  the  phrase  "with  costs  in  all 
courts"  as  the  defendants  construe  it,  and  as  they  unsuccessfully  sought 
to  induce  the  Court  of  Appeals  to  construe  it,  and  he  accordingly  re- 
fused to  tax  the  plaintiff's  costs  of  the  first  trial  arid  the  first  appeal 
to  this  court.    This  appeal  is  from  an  order  affirming  his  action. 

An  examination  of  the  printed  volumes  of  the  New  York  Reports 
will  show  that  there  are  a  number  of  phrases  used  by  the  Court  of 
Appeals  to  fit  the  justice  of  the  cases  in  which  they  are  used.  Some 
of  these  recur  very  frequently;  but  the  particular  phrase  used  in  the 
present  case,  "costs  in  all  courts,"  is  very  infrequently  used.  We  had 
occasion  very  recently  to  undertake  to  construe  it,  and  concluded, 
for  reasons  stated  at  length,  that  what  the  Court  of  Appeals  intended 
to  award  to  the  party  finally  successful  was  the  costs  in  every  court 
in  which  he  had  been  obliged  to  appear  to  uphold  his  claim  of  right. 
Merkel  v.  Lazard,  139  App.  Div.  624,  124  N.  Y.  Supp.  140.  While 
the  precise  reasons  present  in  that  case  for  so  construing  the  mooted 
phrase  are  not  present  here,  there  are  other  reasons  which  seem  to 
us  equally  convincing.  The  most  potent  of  these  reasons  is  the  ac- 
tion of  the  Court  of  Appeals  itself  in  denying  the  defendants'  mo- 
tion to  amend  the  remittitur.  By  that  motion  it  was  advised  that  in 
the  minds  of  the  parties,  at  least,  there  was  a  doubt  as  to  the  mean- 
ing of  the  phrase  as  used,  and  that  the  construction  now  urged  by 
the  plaintiff  was  strenuously  contended  for  by  him.  If  that  court  had 
intended  to  award  only  the  costs  which  have  been  allowed  on  the  tax- 
ation, we  have  no  reason  to  doubt  that  it  would  have  made  its  mean- 
ing clear  by  amending  the  remittitur,  and  we  can  regard  its  refusal 
to  do  so  only  as  a  clear  intimation  that  an  amendment  such  as  the 
defendants  asked  would  not  express  its  intention.  The  only  alterna- 
tive is  to  construe  the  direction  as  to  costs  as  the  plaintiff  would  hav^ 
us  do.  The  fact  that  the  costs  were  awarded  absolutely,  and  not  to 
abide  the  event,  •  notwithstanding  a  new  trial  was  ordered,  is  not 
without  its  significance,  and  indicates  a  desire  to  compensate  the 
plaintiff  in  some  measure  for  the  delay  and  expense  to  which  he  has 
been  put  in  finally  obtaining  from  the  court  of  last  resort  an  approval 
of  his  pleading.  Literally,  "costs  in  all  courts"  means  costs  in  every 
court  in  which  the  parties  have  been  obliged  to  appear,  from  the  com- 
mencement of  the  action  to  the  judgment  or  order  awarding  the 
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costs,  and  we  see  no  reason  in  the  present  case  to  assume  that  the 
Court  of  Appeals  meant  its  order  to  be  read  otherwise  than  literally. 
The  order  appealed  from  must  be  reversed,  with  $10  costs  and 
disbursements,  and  plaintiff's  motion  for  a  retaxation  of  costs,  in  ac- 
cordance with  the  opinion,  granted,  with  $10  costs. 

McLaughlin  and  DOWLING,  JJ.,  concur, 

MILLER,  J.  (dissenting).  The  appeal  to  the  Court  of  Appeals 
took  up  for  review  only  the  proceedings  originating  in  the  motion 
for  judgment  on  the  pleadings.  But  for  the  fact  that  the  last  deci- 
sion of  this  court  was  made  on  the  authority  of  the  first  (133  App. 
Div.  889,  118  N.  Y.  Supp.  1116),  the  Court  of  Appeals  would  not 
even  have  been  informed  by  the  record  before  it  that  there  had  been 
a  trial  and  a  judgment  for  the  plaintifiF  reversed  by  this  court.  That 
judgment  was  reversed  for  insufficiency  of  the  complaint  and  for 
failure  of  proof  (123  App.  Div.  236,  108  N.  Y.  Supp.  31),  and  the 
verdict  upon  which  it  was  entered  has  not  been  reinstated.  The 
phrase  "costs  in  all  courts"  can  only  mean  costs  at  all  stages  of  the 
proceedings  involved  in  the  appeal.  In  my  view,  the  award  of  costs 
absoLitely,  and  not  to  abide  event,  shows  a  purpose  to  impose  only 
the  costs  caused  by  the  defendants'  motion  for  judgment  on  the  plead- 
ings, which  has  resulted  in  leaving  the  litigation  just  where  it  was 
before  the  motion  was  made. 

This  case  is  very  different  from  Merkel  v.  Lazard,  139  App.  Div. 
624,  124  N.  Y.  Supp.  140.  In  that  case  the  decision  of  the  Court 
of  Appeals  ended  the  litigation.  In  spite  of  repeated  warnings  of 
the  Court  of  Appeals,  the  defendant  had  given  a  stipulation  for  judg- 
ment absolute  and  had  appealed  from  a  judgment  of  reversal  in  a 
case  involving  a  question  of  fact. 

Strangely  enough,  the  decision  which  we  are  required  to  construe 
is  not  a  part  of  the  appeal  papers.  It  is  said  that  a  new  trial  was  in 
terms  ordered;  but,  so  far  as  the  appeal  was  concerned,  there  had 
never  been  a  trial.  The  effect  of  the  decision  was  to  reverse  the 
judgments  of  the  Appellate  Division  and  the  Special  Term  and  the 
intermediate  orders  involved,  and  to  deny  the  motion  for  judgment 
on  the  pleadings,  thereby  restoring  the  case  to  the  situation  before 
the  motion  was  made.  Surely  the  Court  of  Appeals  could  not  have 
intended  to  reinstate  a  judgment  for  costs  which  it  did  not  have  be- 
fore it,  or  to  restore  an  extra  allowance  of  which  it  probably  had  no 
knowledge  and  which  there  is  now  no  verdict  to  support.  The  Court 
of  Appeals  may  have  refused  to  amend  the  remittitur  for  the  reason 
that  it  was  thought  to  be  plain  enough  without  amendment 

CLARKE,  J.,  concurs. 
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In  re  CITY  OF  NEW  YORK. 

Appeal  of  CUNNINGHAM. 

(Supreme  Court,  Appellate  Diyision,  First  Department     March  10,  1911.) 

EifiNENT  Domain  (|  253*) — ^Appeal— Statutes. 

Greater  New  York  Charter  (Laws  1901,  c.  4(5C)  §  1438a,  provides  that, 
on  application  for  confirmation  of  the  report  of  condemnation  commis- 
sioners, the  Supreme  Court,  at  a  Special  Term,  shall  either  confirm  the 
report  or  refer  it  back  to  the  commissioners,  or  new  commissioners,  who 
shall  retain  the  same,  corrected  and  revised,  or  make  a  new  report, 
which  shall  be'  confirmed  or  again  referred,  and  when  confirmed  shall 
be  final  and  conclusive.  Section  1442  provides  that,  within  20  days  aft- 
er notice  of  confirmation  any  party  Interested,  may  appeal  to  the  Ap- 
pellate Division  from  the  appraisal  and  report,  and  upon  the  hearlug 
thereof  the  court  may  direct  a  new  appraisal  and  report  by  the  same 
or  new  commissioners,  but  from  any  determination  of  the  Special  Term 
an  appeal  may  be  taken  upon  the  merits  to  the  Appellate  Division,  and 
from  any  determination  of  the  Appellate  Division,  to  the  Court  of  Ai> 
peals,  but  only  as  to  questions  affecting  the  assessments  of  damages  or 
relating  to  the  challenge  of  a  commissioner  or  their  conduct  Held,  that 
the  words  "any  determination  of  the  Special  Term,*'  in  section  1442,  are 
to  be  construed  as  providing  that  an  appeal  may  be  taken  to  the  Appel- 
late Division  on  the  merits  from  a  determination  of  the  Special  Term, 
confirming  the  report  of  the  commissioners,  thus  limiting  the  words 
"final  and  conclusive"  in  section  1438a,  but  from  a  determination  of  the 
Appellate  Division  to  the  Court  of  Appeals  only  as  to  questions  affecting 
the  principle  of  assessment,  or  relating  to  the  challenge  of  commissioners 
or  their  conduct 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  §  253.*] 

Appeal  from  Special  Term,  New  York  County. 

Proceedings  by  the  City  of  New  York  to  acquire  lands  for  school 
purposes;  Mary  J.  Cunningham,  claimant.  From  an  order  of  the 
Special  Term  (67  Misc.  Rep.  191,  122  N.  Y.  Supp.  660),  confirming 
in  part  the  report  of  the  commissioners  of  estimate  and  appraisal,  and 
sending  the  report  back  to  new  commissioners  for  a  new  appraisal, 
claimant  appeals.    Appeal  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
MILLER,  and  DOWLING,  JJ. 

Maurice  Deiches,  for  appellant. 
Francis  J.  Byrne,  for  respondent. 

MILLER,  J.  We  should  have  no  hesitation  in  affirming  the  order, 
if  it  were  appealable.  That  question  merits  examination,  as  we  can- 
not find  that  the  provision  of  the  charter  (Laws  1901,  c.  466,  §  1442) 
which  governs  the  right  to  appeal  has  been  construed.  A  somewhat 
similar  provision  applicable  to  street  opening  proceedings  was  construed 
in  Matter  of  Commissioners  of  Public  Works,  111  App.  Div.  285,  97 
N.  Y.  Supp.  503,  affirmed  186  N.  Y.  391,  78  N.  E.  146,  wherein  it 
was  decided  that  the  statute  did  not  authorize  an  appeal  from  an  order 
of  the  Special  Term,  refusing  to  confirm  the  report  of  the  commis- 
sioners. That  decision  would  be  controlling,  were  it  not  for  a  sen- 
tence of  said  section  1442,  which,  standing  alone,  might  seem  to  au- 
thorize an  appeal  from  any  determination  of  the  Special  Term.  Sec- 
tion 1438a  prescribes  what  the  Special  Term  may  do  upon  an  applica- 
tion to  confirm  a  report.     A  reading  of  that  section  will  aid  in  the 

*For  other  cases  see  same  topic  &  8  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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construction  of  said  section  1442.    So  far  as  material,  tlie  two  sei 
tions  are  as  follows : 

"Sec.  1438a.  Upon  the  hearing  of  the  application  for  the  confirmatloii  ( 
the  said  report  •  •  ♦  the  said  Supreme  Court  at  a  Special  Ter 
thereof  •  •  •  shall  by  order,  after  hearing  any  matter  which  may  be  i 
leged  against  the  same,  either  confirm  said  report  in  whole  or  in  part  < 
refer  the  same  back  to  the  same  commissioners  for  revisal  and  correctio 
or  to  new  commissioners  to  be  appointed  by  the  said  court  to  recontsid 
the  subject-matter  thereof;  and  the  said  commissioners  to  whom  the  sa 
report  shall  be  so  referred,  shall  return  the  said  report  corrected  and  reTiac 
or  a  new  report  to  be  made  by  them  as  aforesaid  in  (he  premises,  to  t 
said  court  without  unnecessary  delay,  and  the  same,  on  being  so  retnrnc 
shall  be  confirmed  or  again  referred  by  the  said  court  as  justice  sb^ 
require,  and  such  report  when  confirmed  by  said  court,  in  whole  or 
part,  shall  be  final  and  conclusive  as  well  upon  the  said  city  and  the  sa 
department  or  board  as  upon  the  owners,  lessees,  persons  and  parties  J 
terested  in  and  entitled  to  t^e  lands,  tenements,  hereditaments  iind  prem 
es  mentioned  in  said  report,  and  also  upon  all  other  persons  whomsoevej 
"Sec.  1442.  Within  twenty  days  after  notice  of  the  confirmation  of  t 
'  report  of  the  commissioners  as  provided  for  in  section  1438a  of  this  a 

any  part  interested  and  deeming  himself  or  themselves  aggrieved,  m 
appeal,  by  notice  in  writing  to  the  other  party,  to  the  Appellate  Dlvisi 
of  the  Supreme  Court  in  said  Judicial  district,  from  the  appraisal  and  i 
port  of  the  commissioners.  Such  appeal  shall  be  heard  upon  due  not! 
thereof  being  given  according  to  the  rules  and  practice  of  said  cou 
On  the  hearing  of  such  appeal,  the  court  may  direct  a  new  appraisal  a 
determination  of  any  question  passed  upon,  by  the  same  or  new  comm 
sloners,  in  its  discretion,  but  from  any  determination  of  the  Special  Tei 
*  an  appeal  may  be  taken  upon  the  merits  to  the  said  Appellate  Division 

i  said  court,  and  from  any  determination  of  the  said  Appellate  Division,  a 

j  party  if  aggrieved,  may  take  an  appeal  to  the  Court  of  Appeals,  but  oi 

I  as  to  a  question  affecting  the  principle  of  the  assessment  of  damages 

[  the  said  commissioners  or  a  question  relating  to  the  challenge  of  a  co 

I  missioner,  or  to  the  conduct  of  the  said  commissioners   or  any  of  the 

'  Indicating  impropriety,  bias,  neglect  or  other  disqualification." 

The  words  "but  from  any  determination  of  the  Special  Term  ; 

appeal  may  be  taken  upon  the  merits  to  the  said  Appellate  Divisii 

1  of  said  court"  are  not  to  be  construed  apart  from  their  context.    Th 

\  are  a  part  of  the  clause,  relating  to  a  new  appraisal,  directed  by  t 

Appellate  Division,  and  may  have  been  intended  to  explain  and  lin 
the  meaning  of  the  words  "final  and  conclusive"  in  said  section  143^ 
Moreover,  they  must  be  harmonized,  if  possible,  with  the  first  se 
tence  of  said  section  1442,  which  was  evidently  intended  to  prescri 
the  appealable  determinations  of  the  Special  Term;  i.  e.,  those  co 
firming  the  reports  of  the  commissioners.  The  words  "any  determir 
tion  of  the  Special  Term"  in  the  sentence  under  consideration  m 
therefore  be  construed  as  referring  to  any  siu:h  determination;  t 
purpose  of  the  sentence  being  to  provide  that  an  appeal  might  be  tak 
to  tihe  Appellate  Division  upon  the  merits,  but  from  a  determinati 
of  the  Appellate  Division  to  the  Court  of  Appeals  only  as  to  a  que 
tion  affecting  the  principle  of  the  assessment  or  relating  to  the  ch; 
lenge  of  a  commissioner  or  to  the  conduct  of  the  commissioners 
any  of  them.  Thus  construed,  every  part  of  the  section  has  a  meani 
and  may  be  given  effect.  Otherwise,  the  Legislature  intended  in  o 
sentence  to  nullify  the  sentence  immediately  preceding. 

The  appeal  should  be  dismissed,  with  $10  costs  and  disbursemen 
All  concur. 
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McCABE  V.  INTERNATIONAL  RY.  CO.  et  aL 
sme  Court,  Appellate  Division,  Fourth  Department    Marcb  8,  1911.) 

RaiLBOADS   (§  9S*)  —  INJUBT  TO  PERSONS   ON   TbAQK  —  CONTBIBUTOBT 
6LIOENCE. 

^ere  the  plaintiff  and  his  wife  saw  or  could  have  seen  a  rapidly  ap- 
caching  car  coming  down  the  street  in  broad  daylight,  and  the  wife 
pped  on  the  track  when  the  car  was  not  more  than  five  feet  away 
m  her,  and  was  struck,  she  was  guilty  of  contributory  negligence. 

Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  §{  204- 
>;  Dec  Dig.  §  9S,*} 

lobson,  J.,  dissenting. 

eal  from  Erie  County  Court 

on  by  Bartholomew  McCabe  against  the  International  Railway 

iny  and  the  Crosstown  Street  Railway  Company  of  Buffalo. 

a  judgment  of  the  Erie  County  Court  upon  the  verdict  of  a 

lefendants  appeal.     Reversed,  and  new  trial  granted. 

ued  before  McLENNAN,  P.  J.  and  WILLIAMS,  KRUSE,  and 

ON,  JJ. 

ton.  Penny  &  Sears  and  Dana  L.  Spring,  for  appellants. 

rles  B.  Moulthrop  and  Clinton  T.  Horton,  for  respondent. 


XIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
trial  granted,  with  costs  to  the  appellant  to  abide  event, 
action  was  for  negligence.  A  street  car  ran  against  plain- 
irife  at  a  street  crossing,  and  the  plaintiff  seeks  to  recover  for 
:  services  by  reason  of  her  injuries,  and  for  care  and  medical 
ince.     The  only  question  here  involved  is  contributory  negli- 

street  car  was  running  along  West  avenue  very  rapidly  (30 
m  hour),  towards  the  crossing  at  Maryland  avenue.  The  plain- 
d  his  wife  saw  the  car  coming  all  the  way  down  the  street, 
It  went  on  the  track  in  front  of  it  when  it  was  so  close  that 
lintiff  barely  got  over,  and  his  wife  was  struck  when  midway 
n  the  rails  of  the  track.  It  was  broad  daylight.  They  were 
ople,  but  had  full  possession  of  their  faculties  of  sight  and 

court  charged  the  jury,  if  they  found  the  wife  stepped  upon 
ick  when  the  car  was  not  more  than  5  feet  away  from  her,  or 

was  struck  just  as  she  was  stepping  upon  the  track,  plaintiff 
Dt  entitled  to  recover.  This  became  the  law  of  the  case,  and 
ering  the  speed  of  the  car,  and  that  the  wife  was  struck  when 
y  between  the  two  rails,  it  is  claimed  the  car  must  have  been 

5  feet  of  her  when  she  stepped  on  the  track,  and  plaintiff  was 
lerefore,  entitled  to  recover.  Whether  that  be  so  or  not,  the 
/as  clearly  guilty  of  contributory  negligence  in  going  upon  the 
in  front  of  the  car,  when  it  was  so  close  to  her  that  it  struck 
^len  she  was  midway  between  the  rails. 

er  cases  see  same  topic  &  S  number  in  Deo.  &  Am.  Digi.  1907  to  date,  ft  Kep'r  Indexes 
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Of  course,  the  defendant  was  negligent  in  approaching  the  cross- 
ing at  so  great  speed;  but  the  wife  saw  the  car  all  the  way  down 
the  street,  or  could  have  seen  it  if  she  had  looked.  She  knew  it  was 
coming,  and  was  close  to  her,  and  she  was  guilty  of  contributory 
negligence  in  going  upon  the  track  in  front  of  it. 

There  is  no  need  to  refer  to  or  discuss  other  cases.  This  case  is 
clearly  one  for  reversal.  All  concur,  except  ROBSON,  J.,  who  dis- 
sents. 


MARCH  V.  TOWN  OP   S^HTHFIELD. 
(Supreme  Court,  Appellate  Division,  Third  Department     March  8>  1911.. 

1.  Highways  (|  213*) — Personal  Injubies— NEGLiGENCE-nJuRY  Questions. 

In  an  action  against  a  town  for  injuries  to  plaintiff,  who  In  the  night- 
time fell  into  a  ditch  between  the  footpath  and  roadway  of  a  highway, 
whether  defendant's  highway  commissioner  was  negligent  in  failing,  aft- 
er removing  a  bridge  over  the  ditch,  which  was  used  as  part  of  a  usual 
way  between  the  footpath  and  the  highway,  to  place  barriers  where  the 
bridge  formerly  stood,  held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  Sf  535-537 ;  Dec^ 
Dig.  §  213.*] 

2.  Highways  (S  213*)  —  Personal  Injuries  —  Contributory  Negligence- 

Question  FOR  Jury. 

In  an  action  against  a  town  for  injuries  to  plaintiff's  wife  through 
falling  into  a  ditch  between  the  footpath  and  roadway  of  a  highway, 
it  appeared  that  the  wife  was  accustomed  to  use  a  bridge  built  by  defend- 
ant over  the  ditch,  and  that,  though  informed  by  telephone  that  the 
bridge  had  been  removed,  forgot  about  it,  and  in  attempting  to  cross 
the  ditch  in  the  dark  fell  in.  Held,  that  she  was  not  as  a  matter  of  law 
guilty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Highways,  Cent  Dig.  §§  535-537; 
Dec.  Dig.  §  213.*] 

Kellogg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Madison  County. 

Action  by  George  A.  March  against  the  Town  of  Smithfield.  From 
a  judgment  dismissing  the  complaint,  and  for  costs,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL, 
HOUGHTON,  and  BETTS,  JJ. 

Senn  &  Devitt,  for  appellant. 
J.  A.  Johnson,  for  respondent. 

SMITH,  P.  J.  This  action  was  brought  to  recover  damages  for 
loss  of  services  of  plaintiff*s  wife,  by  reason  of  an  injury  sustained 
by  her,  caused,  as  it  is  claimed,  by  the  negligence  of  the  defendant 
town. 

In  a  hamlet  called  Peterboro  resides  the  plaintiff's  father,  Harvey 
Austin.  A  stream  of  water  flows  down  by  the  side  of  his  house  to  the 
highway,  thence  passes  in  front  of  his  house  between  the  footpath 
and  roadway  upon  said  highway,  and  thence  under  the  highway.  De- 
fendant had  for  some  time  maintained  barriers  between  this  ditch, 

*For  other  cases  see  same  topic  ft  5  numbeb  in  Dec.  &  Am.  Digii.  1907  to  date,  &  Rep'r  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  MARCH  V.  TOWN   OP  6MITHFIELD  287 

where  this  water  flowed,  and  the  roadway,  and  at  a  point  in  front  of 
the  house  of  the  said  Austin  had  made  an  opening  in  that  barrier, 
and  had  built  a  bridge  across  the  stream.  In  October,  1908,  for  the 
purpose  of  cleaning  out  the  stream,  this  bridge  had  been  removed, 
and  the  opening  in  the  barrier  upon  the  roadway  had  been  closed, 
and  the  town  authorities  had  refused  to  rebuild  the  bridge.  Later 
in  that  month  plaintiff's  wife  had  come  home  to  visit  her  father  and 
mother.  She  went  out  of  the  house  at  night  for  the  purpose  of  visit- 
ing a  friend.  She  attempted  to  take  the  usual  pathway  from  the  house 
to  the  highway  over  the  bridge  in  question,  and  by  reason  of  the  re- 
moval of  the  bridge  fell  into  the  ditch  and  was  injured.  The  learned 
trial  judge  was  of  opinion  that  the  highway  commissioner  of  the  de- 
fendant town  had  violated  no  duty,  and  dismissed  plaintiff's  com- 
plaint. 

From  the  exhibits  in  evidence  it  appears  that  the  footpath  was  reg- 
ularly graded  and  apparently  much  used.  Whatever  may  have  been 
the  duty  of  the  defendant  town  as  to  maintaining  this  bridge  at  this 
place,  the  jury  might  well  have  said  that,  having  maintained  the  bridge, 
and  having  removed  it,  without  any  protection  by  light  or  barrier, 
from  this  footpath,  the  town,  through  its  highway  commissioner,  had 
failed  to  provide  the  protection  that  was  owing  to  those  having  occa- 
sion to  use  the  highway.  The  footpath,  as  well  as  the  roadway,  and 
the  accustomed  ways  between  the  footpath  and  the  roadway,  are  a 
part  of  the  highway,  which  it  is  the  duty  of  the  highway  commissioner 
to  protect.  Having  removed  a  bridge  that  had  been  used  as  part  of 
a  usual  way  between  the  footpath  and  the  highway,  it  was  clearly  the 
duty  of  the  highway  commissioner  to  place  such  barrier  that  those 
who  had  been  accustomed  to  use  the  bridge  might  not  walk  into  a 
trap  and  tlius  suffer  injury.  The  failure  of  the  defendant's  highway 
commissioner,  therefore,  to  guard  this  access  to  the  street,  should,  we 
think,  have  been  submitted  to  the  jury,  for  its  determination  as  to 
whether  such  failure  was  a  breach  of  defendant's  duty  to  plaintiff. 

Nor  do  we  think  the  plaintiff's  wife  as  matter  of  law  was  guilty  of 
contributory  negligence.  When  living  at  home,  she  had  been  accustom- 
ed to  the  use  of  this  footbridge.  She  had  come  to  the  house  after  dark 
upon  the  night  of  the  injury.  It  is  true  that  she  had  been  informed  by 
telephone  that  the  bridge  had  been  taken  away.  She  frankly  says  that 
she  had  forgotten  it  at  this  time.  These  facts  do  not  charge  her  with 
contributory  negligence  as  matter  of  law.  Weed  v.  Village  of  Balls- 
ton  Spa,  76  N.  Y.  333. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  event    All  concur,  except  KELLOGG,  J.,  who  dissents. 
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SMITH  ▼.  CHAPTER  GENERAL  OP  AMERICA,  KNIGHTS  OF  ST.  JOHN 

AND  MALTA. 

(Supreme  Court,  Appellate  Division,  Second  Department     March  28»  1911.) 

1.  Insurance  ({  723^) — ^Fraternal  Insurance— Membership— Inkugibilitt 

AND  Answers  in  Application. 

It  being  provided  by  the  constitution  of  a  fraternal  benefit  insurance 
order  that  applications  shall  not  be  received  from  persons  who  sell  in- 
toxicating liquors  tq  be  drunk  on  the  premises,  and  being  provided  in  the 
application  thereto  of  one,  who  must  have  known  that  his  business  of 
saloonkeeper  made  him  ineligible  to  membership,  that  any  false  state- 
ment, concealment,  or  "evasion  of  facts"  in  his  application  would  render 
the  certificate  void,  his  statement  therein  that  he  was  a  ''merchant,"  in 
the  absence  of  waiver  or  estoppel,  is  a  defense  to  action  on  his  benefit 
certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  Si  1859-1865; 
Dec.  Dig.  S  723.*] 

2.  PLBAniNQ  (S  36*) — Fraternai.  Insurance— Action— Answer. 

The  admission  of  the  answer,  by  failure  to  deny  an  allegation  In  the 
complaint,  in  an  action  on  the  benefit  certificate  of  S.,  that  he  was  duly 
elected  a  member  of  defendant  benefit  insurance  order,  must  be  read 
with,  and  deemed  qualified  by,  the  facts  elsewhere  set  up  in  the  answer, 
showing  his  ineligibility  to  membership,  and  that  the  certificate  was  ob- 
tained by  an  evasive  statement  of  facts. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  it  81-86;  Dec. 
Dig.  {  36.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Loretta  Smith,  an  infant,  by  Mary  Smith,  her  guardian 
ad  litem,  against  the  Chapter  General  of  America,  Knights  of  St  John 
and  Malta.  From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

H.  F.  Lawrence,  for  appellant. 

Rufus  O.  Catlin,  for  respondent. 

BURR,  J.  Defendant  is  a  corporation  of  a  fraternal  and  benevolent 
character.  This  action  is  brought  to  recover  the  face  value  of  an  "en- 
dowment certificate"  issued  to  one  Michael  Smith.  Defendant's  con- 
stitution provides,  among  other  things,  that : 

"Applications  shall  not  be  received  from  barkeepers  or  other  persons  who 
at  any  time  sell  or  serve  Intoxicating  liquors  to  be  drunk  on  the  premises.*' 

At  the  time  when  Michael  Smith  applied  for  membership  in  such 
corporation  he  was  the  proprietor  and  owner  of  a  saloon  at  91  Myrtle 
avenue,  Brooklyn,  had  obtained  a  liquor  tax  certificate,  which  was  is- 
sued in  his  own  name,  bought  merchandise  in  the  way  of  liquors,  ci- 
gars, soda  waters,  mineral  waters,  and  other  articles,  kept  the  same  on 
the  premises,  and  sold  the  same  for  profit.  He  continued  so  to  do 
down  to  the  date  of  his  death.  On  occasions  he  himself  served  to  his 
customers  intoxicating  liquors  to  be  drunk  upon  the  premises.  This 
condition  of  membership  was  one  which  defendant  had  a  right  to 

^For  other  ^aaes  see  same  topic  &  S  numbeb  In  Dec.  A  Am.  Diss.  1907  to  dat«,  A  Rep'r  IndezM 
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Graves  v.  Knights  of  Maccabees,  199  N.  Y.  397,  92  N.  E.  792. 
i  time  when  Smith  made  application  for  membership,  he  stated 
e  was  a  "merchant."  His  application  contained  a  provision  that 
ilse  statement,  concealment,  or  evasion  of  facts  contained  in  his 
ation  should  render  the  certificate  void.  The  answer  to  the 
Dn  respecting  his  occupation,  when  read  in  connection  with  the 
ion  of  the  constitution,  was  clearly  an  evasion  of  facts.     But, 

I  that,  the  situation  was  not  precisely  the  same  as  though  he 
ntered  into  the  business  after  obtaining  his  certificate.  The 
;ss  in  which  he  was  engaged  made  him  ineligible  for  membership, 
lat  fact  he  must  have  known. 

re  is  no  question  of  waiver  or  estoppel  in  this  case.  Whether  a 
linate  encampment  could  waive  a  constitutional  provision,  so  as 
d  the  general  body,  it  is  not  necessary  for  us  to  determine ;  for 
is  no  evidence  that  the  fact  of  his  ineligibility,  or  that  the  answer 
application  for  membership  was  evasive,  was  known  to  the 
ers  of  the  encampment,  still  less  to  the  members  or  officers  of  the 

II  body.  We  do  not  think  defendant  is  precluded  from  this  de- 
by  the  form  of  its  answer.  Although  the  answer,  by  failing  to 
Dne  of  the  allegations  of  the  complaint,  may  seem  to  admit  that 
el  Smith  was  duly  elected  a  member  jof  the  order,  and  that  in 
he  certificate  was  in  full  force  and  effect,  this  admission  must  be 
n  connection  with,  and  deemed  qualified  by,  the  facts  elsewhere 

in  the  answer,  showing  his  ineligibility  to  membership,  and  that 
rtificate  was  obtained  by  an  evasive  statement  of  facts., 
hout  passing  upon  the  other  questions  raised  in  the  brief  of  ap- 
t,  we  think  the  judgment. appealed  from  should  be  reversed,  and 

trial  granted ;  costs  to  abide  the  event.    All  concur. 


{ 


CEHIO  V.  FISCHER  et  al. 
me  Court,  Appellate  Division,  Second  Department     March  24,  1911.) 
Nics'  Liens  (§  271*) — Enfokcement— Pleading— -Joindeb  of  Counts  or 

.AIMS. 

A  complaint  In  an  action  to  foreclose  a  mecbanic's  lien,  alleging  that 
part  of  the  consideration  expressed  In  the  contract  was  to  be  paid  by 
conveyance  of  a  portion  of  the  premises,  and  asking  for  specific  per- 
rmance  of  such  agreement  to  convey,  states  but  one  cause  of  action 
ising  out  of  the  original  building  contract,  since  the  allegation  as  to 
e  conveyance  merely  informs  the  court  as  to  the  amount  due  on  the 
D tract,  and  the  prayer  for  relief  by  specific  performance  may  be  dis- 
carded. 

[Ed.  Note. — For  other  cases,  see  Mechanics*  Ldens,  Cent.  Dig.  §{  494- 
3;    Dec.  Dig.  §  271.*] 

)eal  from  Special  Term,  Kings  County. 

ion  by  Angelo  Cehio  against  Max  A.  Fischer  and  others.  From 
:erlocutory  judgment  at  Special  Term,  certain  defendants  ap- 
Affirmed. 

•ued  before  TENKS,  P.  J.,  and  BURR,  CARR,  WOODWARD, 
JCH,  JJ. 

ler  cases  see  same  topic  A  §  nuscbsib  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  lodezM 
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W.  C.    Damron,  for  appellants. 
Henry  C.  Frey,  for  respondent. 

PER  CURIAM.  This  is  an  action  to  foreclose  a  mechanic's  lien, 
and  the  defendants  have  separately  demurred  to  the  complaint  upon 
the  ground  that  causes  of  action  have  been  improperly  united.  It  is 
probably  true  that  the  demand  for  judgment  contains  provisions  be- 
yond the  power  of  the  court  to  grant  (Dowdney  v.  McCullom,  59 
N.  Y.  367);  but  we  agree  with  the  learned  court  at  Special  Term 
that  "there  is  but  one  cause  of  action  arising  out  of  the  original  build- 
ing contract."  The  fact  that  a  part  of  the  consideration  expressed 
in  the  contract  was  to  be  paid  by  the  conveyance  of  a  portion  of  the 
premises,  which  was  refused,  and  that  such  conveyance  is  asked  for 
in  the  complaint,  does  not  constitute  this  an  action  for  specific  per- 
formance. This  allegation  of  fact  merely  places  the  court  in  the 
possession  of  the  necessary  information  to  properly  determine  the 
amount  due  upon  the  contract  under  which  the  lien  was  acquired, 
and  the  prayer  for  relief  by  way  of  specific  performance  may  be  dis- 
regarded. 

The  interlocutory  judgment  appealed  from  should  be  affirmed,  with 
costs. 


FULTON  LIGHT,  HEAT  &  POWER  CO.  v.  OSWEGO  RIVER  POWER 
TRANSMISSION  CO. 

(Supreme  Court,  Equity  Term,  Oswego  County.    March  18,  191L) 

Nuisance  (§  72*)— Public  Nuisance— In junctiow. 

An  injuDction  restraining  an  electric  power  company  from  maintain- 
ing Its  poles  and  wires  in  a  city  and  transmitting  power,  on  tlie  ground 
that  it  is  maintaining  a  public  nuisance,  wi]l  not  issue  at  the  suit  of  an- 
other company  having  a  franchise  to  operate  in  the  city,  where  it  does 
not  appear  that  defendant's  poles  or  wires  interfere  with  plaintiffs,  or 
that  any  person  or  property  is  injured  thereby,  except  that  plaintiff  might 
possibly  suffer  a  loss  of  business  through  competition. 

[Ed.  Note. — For  other  cases,  see  Nuisance,  Cent  Dig.  S§  164-169;  Dec. 
Dig.  §  72.*] 

Action  for  injunction  by  the  Fulton  Light,  Heat  &  Power  Com- 
pany against  the  Oswego  River  Power  Transmission  Company.  Judg- 
ment for  defendant,  dismissing  the  complaint.. 

Claude  E.  Guile  (Charles  L.  Stone,  of  counsel),  for  plaintiflF. 
Eugene  M.  White,  for  defendant. 

CLARK,  J.  The  motion  made  by  defendant  at  the  opening  of 
the  trial,  and  renewed  when  the  evidence  was  closed,  to  dismiss  the 
complaint  on  the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  decision  upon  which  motion  was  reserved, 
is  denied,  with  an  exception  to  defendant. 

The  plaintiff  and  defendant  are  domestic  corporations;  the  plain- 
tiff being  engaged   in  the  manufacture,  distribution,  and  selling  of 

*For  other  cases  see  same  topic  ft  $  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ty  for  light,  heat,  and  power  purposes  in  the  city  of  Fulton, 
be  assumed  that  plaintiff  is  operating  under  a  sufficient  fran- 
anted  by  the  authorities  of  the  city  of  Fulton,  although  the 
i  as  to  its  owning  such  a  franchise  is  exceedingly  meager  and 
actory.  The  defendant  has  a  line  by  which  it  transmits  Ni- 
)wer,  so  called,  up  to  the  north  line  of  the  city  of  Fulton,  and 
the  commencement  of  this  action  it  extended  its  line,  by  erect- 
s  and  stringing  wires  thereon  from  its  transmission  line,  which 
ted  at  the  north  line  of  the  city,  to  the  plant  of  the  Victoria 
lills  Company,  located  within  the  city  of  Fulton,  and  in  erect- 
extension  it  occupies  the  berme  bank  of  the  Oswego  Canal 
poles,  by  permission  of  the  State  Superintendent  of  Public 
said  extension  of  defendant's  transmission  line  being  so  lo- 
lat  the  wires  are  strung  across  North  First  street  and  Shaw 
I  said  city. 

the  contention  of  plaintiff  that  the  crossing  of  said  streets  by 
nt  with  its  said  transmission  line  is  unlawful  and  constitutes 
:  nuisance,  and  is  an  invasion  of  plaintiff's  rights  under  its 
;e  in  said  city,  because  of  the  fact  that  over  said  transmis- 
e  defendant  is  furnishing  power  to  the  Victoria  Paper  Mills 
ly  within  the  city,  and  that  if  defendant  is  allowed  to  main- 
i  transmission  line  in  the  city  plaintiff  will  be  damaged  in  the 
I  its  franchise  rights,  and  will  suffer  irreparable  loss  and  dam- 
the  loss  of  business  and  in  the  depreciation  of  its  property, 
:s  for  an  injunction  permanently  restraining  defendant  from 
tting  power  over  said  extension  of  its  transmission  line,  and 
ing  it  from  setting  poles  and  stringing  wires,  or  in  any  other 
exercising  any  rights  or  privileges  over  said  extension  of  its 
ssion  line  lying  within  the  city  of  Fulton.  There  is  no  pre- 
lat  defendant  is  operating  under  any  franchise  from  the  city 
3n,  but  it  asserts  that  this  transmission  line  within  the  city  is 
wholly  on  state  property,  and  it  is  established  that  permis- 
thus  occupy  Said  property  for  said  transmission  line  was 
by  the  Superintendent  of  Public  Works. 

jerious  question  in  this  case  is  whether  or  not  the  plaintiff  js 
sition  to  maintain  this  action,  and  restrain  an  alleged  public 
5  because  some  of  defendant's  poles  are  in  the  boundaries  of 
treets,  and  its  wires  cross  said  streets.  Although  these  streets 
en  public  highways  for  many  years,  it  does  not  appear  that 
ve  been  in  any  way  obstructed  by  defendant's  poles,  for  they 
rely  outside  of  the  traveled  portions  of  the  highway,  and  they 
Lted  on  the  berme  bank  of  the  Oswego  Canal,  and  within  the 
e,  so  called,  and  upon  state  property.  The  wires  are  over  35 
)ve  the  ground,  and  neither  the  poles  nor  wires  of  defendant 
e  with  any  poles  or  wires  owned  by  plaintiff.  It  was  not  at- 
1  to  be  shown  that  the  erection  of  this  line  in  the  city  by  de- 
had  damaged  any  person  or  property,  unless  it  was  that  of 

evidence  does  not  warrant  a  finding  that  the  plaintiff  will  be 
ibly  damaged  in  the  value  of  its  franchise  rights  by  defend- 
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ant  constructing  this  transmission  line.  It  does  not  appear  how  or 
to  what  extent  plaintiff  will  be  damaged,  and  about  the  only  conclu- 
sion to  be  arrived  at  is  that  plaintiff  fears  competition  of  defendant, 
and  seeks  to  place  itself  in  a  position  to  undertake  to  restrain  a  pub- 
lic nuisance;  and  I  do  not  think  plaintiff  has  succeeded  in  that  ef- 
fort, for  the  reason  that  it  is  not  shown  that  plaintiff  has  suffered  or 
will  suffer-such  separate  and  particular  injury  distinct  from  that  re- 
ceived by  the  public  generally  as  would  entitle  an  individual  or  cor- 
poration to  abate  a  public  nuisance. 

In  the  first  place,  defendant's  poles  are  on  state  property  by  per- 
mission of  the  state  authorities,  and  while  undoubtedly,  if  they  en- 
croached on  the  highway,  so  as  to  interfere  with  the  rights  of  the 
traveling  public,  the  city  of  Fulton,  exercising  its  police  powers,  could 
require  defendant  to  remove  such  encroachments  on  a  public  high- 
way, even  when  it  passed  over  state  property,  still  I  cannot  see  where 
this  alleged  nuisance  (if  it  is  a  nuisance)  is  shown  to  injure  the  plain- 
tiff in  any  way. 

If  there  is  any  damage  to  the  plaintiff  at  all,  it  resulted,  not  from 
the  so-called  nuisance,  which  consists  of  having  poles  erected  by  the 
side  of  the  highway,  and  outside  of  the  generally  traveled  path,  and 
at  such  a  distance  therefron>  that  neither  they  nor  the  wires,  strung^ 
35  feet  above  the  highway,  interfere  in  the  slightest  degree  with  the 
rights  of  the  traveling  public,  but  the  damage  which  plaintiff  fears, 
will  be  occasioned  because  defendant  will  be  in  position  to  do  a  com- 
peting business.  It  is  not  a  damage  that  results  directly  from  the 
alleged  nuisance,  and  plaintiff  could  not  maintain  this  action,  unless 
it  can  show,  which  it  has  not  done  here,  that  the  nuisance  complained 
of  directly  caused  the  injury.  Louisville  Home  Tel.  Co.  v.  Cumber- 
land Tel.  Co.,  Ill  Fed.  6G3,  49  C.  C.  A.  524. 

I  do  not  think  the  plaintiff  can  maintain  this  action,  for  the  rea- 
son that  it  has  failed  to  show  that  the  erection  of  this  transmission 
line  by  defendant,  as  it  now  exists  and  under  the  permission  of  the 
State  Superintendent  of  Public  Works,  will  occasion  any  separate  or 
peculiar  injury  to  the  plaintiff.  Under  the  facts  as  disclosed  by  the 
evidence  in  this  case,  a  possible  loss  of  business  by  plaintiff  would 
not  show  that  it  has  sustained  such  particular  injury  as  would  enti- 
tle it  to  invoke  the  powers  of  a  court  of  equity  to  abate  a  public  nui- 
sance. City  of  Yonkers  v.  Federal  Sugar  Ref.  Co.,  136  App.  Div. 
701,  121  N.  Y.  Supp.  494;  Old  Forge  Company  v.  Webb,  31  Misc. 
Rep.  316,  65  N.  Y.  Supp.  503 ;  Adler  v.  Met.  E.  R.  Co.,  138  N.  Y. 
179-180,  33  N.  E.  935  (opinion)  ;  Ft.  Plain  Bridge  Company  v.  Smith, 
30  N.  Y.  44. 

In  my  opinion,  before  plaintiff  can  maintain  this  action,  it  must 
establish  that  the  public  nuisance  complained  of  was  the  proximate 
cause  of  the  damages  it  fears,  and  perhaps  claims  to  have  sustained. 
The  proof  in  this  case  fails  to  establish  that  proposition;  for,  even 
if  the  erection  of  these  poles  and  stringing  wires  at  the  points  in 
question  does  constitute  a  public  nuisance,  as  claimed  by  the  plain- 
tiff, it  is  not  shown  that  it  will  suffer  thereby  any  separate  or  pecul- 
iar damage,  other  than  that  which  would  be  sustained  by  the  public 
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ally,  and  that  is  necessary  to  be  established  to  entitle  plaintiff 
t  injunctive  relief  which  it  invokes  in  this  action. 
I  am  correct  in  these  conclusions,  it  follows  that  the  complaint 
be  dismissed,  with  costs.    Findings  may  be  submitted,  and  judg- 
entered  accordingly. 


CALLIGAN  et  al.  v.  HASKELL. 

reme  Court,  Appellate  Division,  Second  Department    March  17,  1011.) 

LLs  (§  50*) — "Testakentaby  Capacity." 

A  man  may  be  peculiar  and  even  insane  upon  some  special  topic,  and 
it  have  testamentary  capacity ;  the  question  not  being  whether  he  says 
•  does  absurd  things  at  certain  times,  but  whether,  at  the  particular 
me  of  executing  his  will,  he  knows  what  his  duties  and  obligations  are 
id  what  he  desires  to  do  in  respect  of  them. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {f  90-100;  Dec.  Dig. 
50.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  8,  pp.  6929-6931.] 
LLS  (§  55*) — ^Testamentary  Capacity— Evidence. 
EAidence  held  not  to  show  lack  of  testamentary  capacity. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  137-161;    Dec. 
ig.J  55.*] 

peal  from  Trial  Term,  Orange  County. 

tion  by  Edward  Calligan  and  another  against  Elizabeth  Haskell, 

dually  and  as  executrix  of  Edward  Lambert.    From  a  judgment 

laintiffs  and  an  order  denying  a  new  trial,  defendant  appeals. 

:sed,  and  new  trial  granted. 

^ed  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR,  WOOD- 

UD,  and  RICH,  JJ. 

H.  F.  Seeger,  for  appellant. 

irles  M.  Parsons  (Graham  Witschief  and  Rufus  Melvin  Over- 

r,  on  the  brief),  for  respondents. 

DODWARD,  J.  Although  it  was  conceded  upon  the  trial  that 
LSt  will  and  testament  of  Edward  Lambert,  deceased,  was  prop- 
Irawn  and  executed,  it  was  contended  by  the  plaintiffs  that  the 
iment  was  not  the  last  will  and  testament,  because  it  was  not 
•ee'  and  voluntary  act  of  the  deceased.  The  will,  after  a  contest 
e  the  surrogate,  had  been  admitted  to  probate,  and  the  action 
t)rought  under  the  provisions  of  section  2653a  of  the  Code  of 
Procedure,  resulting  in  a  verdict  in  favor  of  the  plaintiffs.  The 
dant  appeals  from  the  judgment,  and  from  an  order  denying  a 
n  for  a  new  trial. 

B  case  is  absolutely  devoid  of  any  evidence  of  undue  influence 
e  part  of  the  defendant,,  or  of  any  one  who  might  be  thought  to 
orking  in  her  interest.  The  defendant*  is  the  only  surviving 
Iter  of  the  testator,  and  the  plaintiffs  are  grandchildren.  The 
or  was  a  man  82  years  of  age  at  the  time  of  his  death.  He 
alone  in  the  village  of  Walden,  Orange  county,  after  the  death 

Jier  cates  lee  same  topic  A  §  muhbbb  in  Dec.  &  Am.  Digs.  1907  to  dat«,  A  Rep'r  Indexes 
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of  his  wife.  In  April,  1908,  he  was  found  in  his  home  seriously  ill ; 
he  had  fallen  from  a  chair  and  had  lain  upon  the  floor,  unable  to  help 
himself,  for  several  hours  when  discovered  by  neighbors.  A  nurse 
was  called,  who  remained  with  him  night  and  day  for  several  weeks. 
The  defendant  came  to  him,  as  was  natural  enough  for  an  only  daugh- 
ter, and  remained  near  him  until  he  was  well  enough  to  be  removed 
to  her  home  in  Elizabeth,  N.  J.,  whither  he  was  taken  on  the  30th  of 
May  following  his  illness.  While  at  the  critical  point  of  his  illness, 
in  April,  the  deceased  asked  to  have  a  lawyer  come  and  draw  his  will. 
This  was  done,  and  the  will  was  prepared;  but  it  appears  to  be  con- 
ceded that  he  was  not  at  that  time  physically  able  to  make  a  will. 
Subsequently,  and  on  the  9th  day  of  May,  he  asked  for  a  lawyer  to 
draw  another  will,  and  this  will  was  duly  made  and  executed;  the 
lawyer  taking  notes  in  pencil  of  the  testator's  desires  and  then  going 
to  his  office  to  draw  the  same,  having  in  the  meantime  arranged  to 
have  the  attending  physician  present  as  a  witness.  There  is  no  sug- 
gestion that  the  testator  had  any  assistance  in  telling  what  he  desired 
to  have  in  the  will;  that  there  was  any  influence  of  any  kind  exerted 
upon  him  at  the  time,  all  of  the  arrangements  having  been  made  in 
the  presence  of  the  nurse.  There  is  no  evidence  that  the  defendant 
or  any  one  in  her  behalf  eVer  made  any  improper  suggestions  to  the 
testator,  or  that  he  was  in  any  fear,  or  that  he  had  any  reason  to  an- 
ticipate any  ill  results  from  the  doing  or  failing  to  do  of  anything  in 
connection  with  his  will. 

On  the  question  of  the  testator's  mental  capacity  to  make  a  will, 
the  evidence  is  not  more  convincing.  The  most  that  can  be  said  of  it 
is  that  he  was  an  old  man,  inclined  to  be  penurious,  and  to  do  many  of 
those  peculiar  things  which  are  often  noticeable  in  men  of  his  age  who 
have  lived  small  and  uneventful  lives.  There  was  not  a  particle  of 
evidence  which  could  be  said  to  fairly  support  the  proposition  that  on 
the  9th  day  of  May,  1908,  he  was  incapable  of  knowing  and  appreci- 
ating all  that  he  did;  that  he  was  not  at  that  time  fully  capable  of 
knowing  the  extent  of  his  property,  the  claims  upon  his  natural  bounty, 
and  all  of  the  particulars  of  the  business  then  in  hand.  It  is  true 
that  some  of  the  witnesses  testify  to  peculiarities  on  the  part  of  the 
testator,  some  of  them  going  back  for  years  before  the  execution  of 
the  will,  and  some  of  these  witnesses  testify  that  the  testatbr's  con- 
versations seemed  to  them  irrational,  but  the  facts  which  they  give, 
and  on  which  their  conclusions  are  based,  so  far  as  appears,  do  not 
tend  to  show  incapacity  to  dispose  of  his  property  intelligently.  A 
man  may  be  peculiar ;  he  may  even  be  insane  upon  some  special  topic, 
and  yet  have  capacity  to  dispose  of  his  property;  the  question  is 
not  whether  a  man  says  or  does  absurd  things  at  times,  but  whether 
at  the  particular  time  of  executing  his  will  he  knows  what  his  duties 
and  obligations  are,  and  what  he  desires  to  do  in  respect  to  them,  and 
to  overcome  the  presumption  which  a  proper  execution  of  a  last  will 
and  testament  raises  it  is  necessary  to  show  more  than  that  the  testa- 
tor has  made  an  exclamation  which  the  witness  does  not  understand, 
or  that  he  has  told  "fairy  tales"  of  his  early  experiences  at  sea,  or 
that  he  has  taken  seriously  the  stories  which  have  been  told  to  him 
by  those  who  have  found  amusement  in  his  credulity,  or  that  he  has^j 
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rnients  of  idleness,  visited  the  local  stove  dealer  on  many  days 
x)ked  into  the  merits  or  demerits  of  the  stoves  which  were  on 
y.  None  of  these  things,  common  enough  in  old  men,  go  to 
erits  of  the  issue  tendered  in  such  a  case;  none  of  them  have 
mdency  to  show  that  a  man  who  has  dictated  an  intelligent  dis- 
3n  of  his  property  to  a  lawyer  whom  he  has  summoned  for  the 
se  was  incapable  of  doing  what  he  actually  did. 
zing  been  submitted  to  the  jury,  and  that  body  having  found  a 
:t  so  entirely  against  the  weight  of  evidence,  the  court  should 
granted  the  defendant's  motion  to  set  aside  the  verdict  and  or- 
a  new  trial. 

!  judgment  and  order  appealed  from  should  be  reversed,  and 
r  trial  granted;  costs  to  abide  the  event.    All  concur. 


JACOBS  V.  CALLAN. 

erne  Court,  Appellate  Division,  Third  Department.     March  8,  1911.) 

ruB  (S  72*) — Ghanob— Evidence— Sufficiency. 

Evidence  on  a  motion  to  change  a  place  of  trial  from  A.  to  C.  county 
ild  to  show  that  defendant  resided  in  A.  county,  and  that  plaintiff  re- 
lied there  also,  or,  if  not,  that  her  place  of  residence  was  not  shown. 
[Ed.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  §  127;   Dec.  Dig.  | 

rUE   (§    28*) — REfllDENCE. 

For  purposes  of  venue  in  an  action  on  contract,  a  person  does  not  re- 

Se  at  a  place  where  he  takes  an  occasional  meal,  but  has  no  rooms  and 

iver  sleeps  there. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent  Dig.  {  42;    Dec.  Dig.  § 

L*J 

ruE  (5  18*) — Place  of  Tbial— Contract  Action. 

Where  defendant  in  an  action  for  breach   of  contract  resided  in  C. 

unty,  and  plaintiff  also  resided  there,  or  it  was  not  shown  where  she 

sided,  the  cause  should  be  tried  in  C.  county. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent  Dig.  §  32;    Dec.  Dig.  S 

Houghton,  J.,  dissenting. 

peal  from  Special  Term,  Albany  County. 

:ion  by  Clare  L.  Jacobs  against  Peter  J.  Callan.    From  an  order 

ng  his  motion  to  change  the  place  of  trial,  defendant  appealed. 

sed,  and  motion  granted. 

rued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  BETTS, 

lOUGHTON,  JJ. 

lie  F.  Towner,  for  appellant, 
^ar  T.  Brackett,  for  respondent. 


>'  » 


r' 


TTS,  J.    This  action  was  commenced  on  or  about  August  12, 

by  personal  service  of  the  summons  upon  the  defendant.     In 

immons  the  venue  was  laid  in  Columbia  county.    The  complaint 

erved  on  August  30,  1910.    In  it  the  venue  was  laid  in  Albany 

ber  caBM  see  ume  topic  A  §  nvmbxb  in  Dec.  &  Am.  Digt.  1907  to  date.  &  Rep'r  Indexes 
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county.  .The  action  was  brought  for  damages  occasioned  by  an  al- 
leged breach  of  contract  or  contracts  on  the  part  of  the  defendant. 
The  title  to  real  estate  is  not  involved. 

It  was  held  in  Tolhurst  v.  Howard,  94  App.  Div.  439,  88  N.  Y.  Supp. 
235,  that  the  place  of  trial  named  in  the  complaint  controls  the  venue 
under  circumstances  practically  similar  to  those  arising  here.  An 
amended  answer  was  served  October  31,  1910,  at  which  time  the  de- 
fendant demanded  that  the  place  of  trial  be  changed  to  the  proper 
county,  viz.,  the  county  of  Columbia.  The  motion  is  made  on  the 
ground  that  Columbia  county  is  the  proper  county  for  the  trial  of  the 
action ;  the  defendant  alleging  that  both  the  plaintiff  and  the  defendant 
resided  in  Columbia  county  at  the  time  of  the  beginning  of  the  action. 

There  is  no  doubt,  from  an  examination  of  the  record  here,  that 
the  defendant  resided  in  the  county  of  Columbia,  within  the  meaning 
of  section  984  of  the  Code  of  Civil  Procedure,  at  the  time  of  the  com- 
mencement of  this  action.  His  affidavit  shows  that  he  has  resided  con- 
tinuously at  Valatie,  in  said  county,  since  1900,  and  during  all  that 
period  he  has  maintained  a  house  there,  which  has  been  occupied  by 
himself  and  his  family ;  that  his  son,  who  resides  with  him,  has  been 
a  member  of  Assembly  from  Columbia  county  for  two  years  last  past; 
and  that  the  defendant  during  all  such  period  has  been  registered  and 
voted  in  said  village  of  Valatie,  including  the  election  on  November 
8, 1910 ;  but  he  has  temporarily  occupied  apartments  and  houses  at  oth- 
er places  prior  to,  but  not  since,  April  1,  1908. 

As  to  where  plaintiff  resided  at  the  time  of  the  beginning  of  the 
action,  her  affidavit  is  that  she  is  a  resident  of  the  city  and  county  of 
Albany,  and  has  been  a  resident  of  said  city  and  county  since  the 
year  1900,  when  she  married  Henry  R.  Jacobs,  who  also  has  been  a 
resident  of  said  city  during  all  of  said  period.  She  then  recites  vari- 
ous places  where  she  and  her  husband  have  resided  together  in  said 
city  since  her  marriage,  and  finally  states : 

"That  during  tbe  years  1909  and  1910  deponent  and  her  said  husband  re- 
sided at  the  Hotel  Hampton  In  said  city ;  that  after  the  10th  day  of  January, 
1910,  deponent  and  her  husband  did  not  maintain  an  apartment  at  Hotel 
Hampton,  but  took  a  great  many  of  their  meals  there,  and  made  it  their 
headquarters  while  in  Albany  almost  daily,  attending  to  their  business  in 
connection  with  the  building  of  the  Clinton  Theater." 

Her  husband  Henry  R.  Jacobs'  business  has  been  the  management 
of  theaters  in  the  city  of  Albany,  and  he  was  contemplating  the  erec- 
tion of  a  theater  on  Clinton  avenue  and  North  Pearl  street  in  said  city 
during  the  year  1909.  Early  in  September,  1910,  he  took  a  lease  of  a 
theater  in  the  city  of  Troy,  and  was  managing  the  same  at  the  time 
this  motion  was  made. 

The  defendant  Callan's  affidavit  shows  that  the  plaintiff  at  the  time 
of  the  commencement  of  this  action  resided  with  her  husband,  Henry 
R.  Jacobs,  in  the  village  of  Valatie,  Columbia  county.  The  manager 
and  clerk  of  the  Hotel  Hampton  swear  that  neither  the  plaintiff  nor 
her  husband  maintained  any  apartment  or  room  at  the  Hotel  Hamp- 
ton since  January  10,  1910,  nor  occupied  any  room  overnight  in  said 
hotel  since  that  time. 
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;  Edwin  D.  Howe's  affidavit  shows  that  plaintiff  purchased  a 
and  dwelling  house  adjoining  his  premises  in  said  village  of 
e  about  three  or  four  years  ago,  and  that  they  have  occupied  the 
remises  continuously,  except  two  or  three  months  in  the  winter, 
hat  since  January  1,  1910,  to  the  best  of  deponent's  recollection, 
Hare  L.  Jacobs  and  Henry  R.  Jacobs,  her  husband,  have  lived 
uously  in  said  premises,  and  the  same  have  been  open  for  them ;'' 
ienry  R.  Jacobs  registered  in  October,  1909,  and  voted  in  No- 
:r,  1909,  in  Valatie ;  and  that  he  was  also  registered  from  said 
nee  October  15,  1910. 

intiff's  affidavit  shows  that  she  purchased  a  farm  at  Valatie  in 
and  she  and  her  husband  have  spent  their  summer  vacations  at 
irm  each  year  since  that  time,  but  denies  that  she  has  a  residence 
latie,  except  as  a  temporary  abode  during  the  summer  months 
ication  period. 

irill  thus  be  seen  that  she  places  her  residence  at  the  time  of  the 
ling  of  the  action,  August  12,  1910,  as  at  the  Hotel  Hampton, 
the  manager  and  clerk  swear  that  she  has  no  rooms  there,  and 
id  none  since  the  10th  of  January,  1910.  Her  evidence  is  that 
sides  with  her  husband,  and  his  residence  is  shown  to  have  been 
latie  for  the  purpose  of  voting  in  1909,  and  registering  in  1910, 
ober. 

conclusion  is  that,  under  Washington  v.  Thomas,  103  App.  Div. 
2  N.  Y.  Supp.  994,  both  parties  resided  in  Columbia  county  at 
ne  of  the  commencement  of  this  action.    One  cannot  well  reside 

they  take  an  occasional  meal,  have  no  rooms,  and  never  spend 
it. 

think  the  order  should  be  reversed,  and  the  motion  granted, 
ing  the  place  of  trial  to  Columbia  county,  on  the  ground  that  the 
lant  certainly  resided  there,  and,  if  the  plaintiff  did  not  reside 
It  the  time  of  the  commencement  of  the  action,  her  papers  fail  to 
se  where  she  did  reside. 

ler  reversed,  with  $10  costs  and  disbursements  to  the  defendant, 
lotion  granted,  with  $10  costs  to  abide  the  event  of  the  action, 
ncur,  except  HOUGHTON,  J.,  who  dissents. 


IRVINE  V.  NEW  YORK  EDISON  CO. 

erne  Court,  Appellate  Division,  First  Department     March  10,  1911.) 

PORATIONS  (§  590*) — Mebgeb— Consideration— Presumption. 
On  the  assignment  of  all  the  property,  including  the  franchise,  of  a 
Tporation  to  another  corporation,  it  must  be  assumed,  in  the  absence  of 
aof,  that  full  value  was  paid,  and  that  no  obligation  was  imposed  on 
»  purchasing  corporation.  In  the  absence  of  agreement  to  the  contrary, 
pay  the  debts  of  the  selling  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §  2364;    Dec. 
g.  §  590.*] 
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2.  CORPOBATTONS    (§    590*) — MEBGBB— STATUTORY    PROVISION  —  LIABILITIES    OF 

Merged  Corpobatiow. 

Under  Stock  Corporation  Law  (Laws  1896,  c.  932^  |  58^  authorising 
any  stock  corporation  lawfully  owning  all  the  stock  of  another  stock 
corporation  engaged  in  a  similar  business  to  merge  the  latfer,  "but  with- 
out prejudice  to  any  liabilities  of  the  other  corporation  or  the  rights  of 
any  creditor  thereof,"  the  proviso  simply  preserves  the  rights  of  credi- 
tors of  the  merged  corporation  to  maintain  an  action  against  it,  and  If 
a  recovery  be  had,  and  the  judgment  not  paid,  then  to  recover  assets 
transferred  if  full  value  were  not  paid  therefor. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent.  Dig.  |  2364 ;  Dec. 
Dig.  §  590.*] 

3.  Corporations  (|  590*) — ^Merger— Statutory  Provision  —  Liabilities  of 

Merged  Corporation. 

Under  Stock  Corporation  Law  (Laws  1896,  c.  932)  f  58,  authorizing 
any  stock  corporation  lawfully  owning  all  the  stock  of  another  stock 
corporation  engaged  in  a  similar  business  to  merge  the  latter,  the  pos- 
sessor corporation  does  not,  by  the  merger  alone,  regardless  of  the  assets 
received  from  the  merged  corporation,  assume  the  liabilities  of  the  latter 
so  as  to  be  liable  in  action  at  law  to  its  creditors. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent.  Dig.  §  2364;  Dec. 
Dig.  §  590.*] 

4.  Corporations  (f  590^) — Consolidation  —  Liabilities  of  Obiginal  Cob- 

poration. 

Under  Business  Corporation  Law  (Laws  1892,  c.  691)  §  12,  providing 
that  the  right  of  creditors  of  any  corporation  consolidated  with  others 
shall  not  be  impaired  by  the  consolidation,  but  the  new  corporation  shall 
succeed  to  all  liabilities  of  each  of  the  corporations  consolidated,  where 
a  debtor  corporation  is  merged  in  another  and  the  possessor  corporation 
becomes  consolidated  with  others,  where  the  possessor  corporation  has 
not  assumed  an  obligation  of  the  debtor  corporation,  the  consolidated 
corporation  is  not  made  liable  therefor. 

'V.1  v'^f^ — Pqj  other  cases,  see  Corporations,  Cent  Dig.  {  2364;  Dec 
Dig.  I  590.*] 

Scott,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Frederick  B.  Irviije  against  the  New  York  Edison  Com- 
pany. From  a  judgment  dismissing  the  complaint  at  the  close  of 
plaintiff's  case  and  from  an  order  denying  a  new  trial,  plaintiflf  ap- 
peals.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  MILLER,  JJ. 

Martin  S.  Lynch,  for  appellant. 
Edward  W.  Hatch,  for  respondent 

McLaughlin,  J.  This  action  is  brought  to  recover  the  amounts 
paid  by  the  plaintiff's  assignor,  the  accommodation  maker  and  in- 
dorser,  upon  a  note  made  and  indorsed  for  the  benefit  of  the  Block 
Lighting  &  Power  Company,  a  domestic  corporation,  which  in  Feb- 
ruary, 1900,  was  merged  into  another  domestic  corporation,  the  New 
York  Gas,  Electric  Light,  Heat  &  Power  Company,  pursuant  to  sec- 
tion 58  of  the  then  stodc  corporation  law.  Laws  1892,  c.  688,  as  added 
by  Laws  1896,  c.  932.  The  latter  company  was  subsequently  consol- 
idated with  the  Edison  Electric  Illuminating  Company  of  New  York ; 

*For  other  cases  see  same  topic  A  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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ime  being  thereafter  changed  to  the  New  York  Edison  Company, 
action  was  brought  upon  the  theory  that  the  defendant  is  lia- 
Dr  the  debts  of  the  Block  Lighting  &  Power  Company,  which  was 
irily  liable  upon  the  note  which  the  plaintiff's  assignors  were 
elled  to  pay.  Upon  the  trial  the  complaint  was  dismissed  at  the 
of  plaintiff's  case  and  from  the  judgment  entered  to  that  effect, 
irom  an  order  denying  a  motion  for  a  new  trial  plaintiff  appeals, 
appears  that  on  the  13th  of  December,  1898,  the  Block  Lighting 
•wer  Company  assigned  and  transferred  all  of  its  property,  in- 
ig  its  franchise,  to  a  domestic  corporation  known  as  the  Man- 
n  Lighting  Company  and  both  of  these  corporations  were  on  the 
f  February,  1900,  merged  into  and  became  the  New  York  Gas, 
ric  Light,  Heat  &  Power  Company.  It  does  not  appear  what  was 
for  the  property  and  franchise  transferred,  but,  in  the  absence 
oof  upon  the  subject,  it  must  be  assumed  that  full  value  was  paid, 
Jiat  no  obligation  was  imposed  upon  the  Manhattan  Company, 
e  absence  of  an  agreement  to  the  contrary,  to  pay  the  debts  or 
itions  of  the  Block  Lighting  &  Power  Company.  Klein  v.  East 
•  Electric  Light  Co.,  182  N.  Y.  27,  74  N.  E.  495 ;  Fernschild  v. 
gling  Brewing  Co.,  154  N.  Y.  667,  49  N.  E.  151.  This  transfer, 
fore,  in  no  way  affects  the  alleged  liability  of  the  defendant  in 
iction.  The  record  fails  to  disclose  any  of  the  particulars  con- 
d  with  or  growing  out  of  the  merger,  except  that  it  was  under 
)ursuant  to  section  58  of  the  then  stock  corporation  law.  That 
•n  provided  that: 

y  stock  corporation  lawfully  owning  all  the  stock  of  any  other 
corporation  Lengaged  in  a  Bimllar  businessl  may  file  in  the  office  of  the 
:ary  of  State  ♦  •  •  a  certificate  of  such  ownership  and  of  the 
tion  of  its  board  of  directors  to  merge  such  other  corporation  and 
ipon  it  shall  acquire  and  become  and  be  possessed  of  all  the  estate, 
rty,  rights,  privileges  and  franchises  of  such  other  corporation  and 
shall  •  ♦  ♦  be  managed  and  controlled  by  the  board  of  directors 
ch  possessor  corporation  and  In  its  name,  but  without  prejudice  to 
iabillties  of  such   other   corporation   or   the   rights   of   any    creditor 

e  statute  does  not  prescribe  the  manner  in  which  creditors  of 
nerged  corporation  may  enforce  their  rights,  and,  so  far  as  I 
been  able  to  discover,  that  question  has  not  been  judicially  de- 
ned.  The  statute  provides  that  the  property  of  the  merged  cor- 
ion  shall  be  held  and  enjoyed  by  the  possessor  corporation  in  its 
,  "but  without  prejudice  to  any  liabilities  of  such  other  corpo- 
1  or  the  rights  of  any  creditor  thereof."  The  words  quoted  sim- 
reserve,  as  it  seems  to  me,  the  rights  of  creditors  as  against  the 
td  corporation,  enabling  them  to  maintain  an  action  for  the  re- 
y  of  a  judgment,  and,  if  a  recovery  be  had  and  the  judgment  not 
then  to  take  such  proceedings  as  may  seem  proper  for  the  recov- 
f  assets  transferred  if  full  value  were  not  paid  therefor, 
seems  to  me  quite  clear  that  the  possessor  corporation  does  not 
e  merger  alone  assume  the  liabilities  of  the  merged  corporation 
to  be  liable  in  actions  at  law  to  its  creditors.  The  fact  that  the 
York  Gas,  Electric  Light,  Heat  &  Power  Company  owned  all 
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of  the  stock  of  the  Block  Lighting  &  Power  Company,  which  must 
be  assumed  since  the  merger  was  under  section  68,  did  not  render  it 
liable  for  the  debts  of  the  latter  company,  and  there  is  nothing  in  the 
statute  to  indicate  that  such  an  absolute  liability  was  imposed  upon 
it  by  the  merger,  irrespective  of  the  assets  which  it  may  have  acquired. 
What,  if  any,  assets  the  New  York  Gas,  Electric  Light,  Heat  &  Power 
Company  received  from  the  merged  corporation  does  not  appear.  No 
attempt  whatever  was  made  upon  the  trial  to  show  that  either  it  or 
the  defendant  received  any  assets  of  the  Block  Lighting  &  Power 
Company  or  the  Manhattan  Lighting  Company. 

But  is  is  urged  that,  when  the  Electric  Light,  Heat  &  Power  Com- 
pany was  consolidated  with  the  defendant,  it  thereupon,  under  section 
12  of  the  business  corporation  law  (chapter  691,  Laws  of  1892),  be- 
came liable  for  the  plaintiff's  claim.  This  section  as  it  then  existed 
provides  that: 

"The  rights  of  creditors  of  any  corporation  tliat  shaU  so  be  consolidated 
shall  not,  in  any  manner  be  impaired  nor  any  liability  or  obligation  for  the 
payment  of  any  money  due  or  to  become  due  to  any  person  or  persons,  or 
any  claim  or  demand  for  any  cause  existing  against  any  such  corporation 
or  against  any  stockholder  thereof,  be  released  or  impaired  by  any  such 
consolidation;  but  such  new  corporation  shall  succeed  to  and  be  held  liable 
to  pay  and  discharge  all  such  debts  and  liabilities  of  each  of  the  corporations 
consolidated  in  the  same  manner  as  if  such  new  corporation  had  itself 
incurred  the  obligation  or  liability  to  pay  such  debt  or  damages.    ♦    •     ♦  " 

This  statute,  while  permitting  corporations  to  consolidate,  never- 
theless  preserves  to  the  creditors  of  the  corporations  which  are  con- 
solidated all  their  rights  unimpaired,  and  furnishes  them  a  remedy 
concurrent  in  its  nature.  They  may  enforce  the  liability  either  against 
the  corporation  whose  debt  it  was,  or  against  the  new  corporation, 
whose  debt  it  has  become  by  virtue  of  the  statute.  Matter  of  Utica 
National  Brewing  Co.,  154  N.  Y.  268,  48  N.  E.  621;  Gale  v.  Troy 
&  Boston  R.  R.  Co.,  61  Hun,  470,  4  N.  Y.  Supp.  295. 

But,  if  the  view  already  expressed  as  to  the  effect  of  the  merger 
of  the  Block  Lighting  &  Power  Company  into  the  Gas,  Electric  Light, 
Heat  &  Power  Company  be  correct,  then  this  statute  does  not  aid  the 
plaintiff  or  make  the  defendant  liable,  because  at  the  time  the  consol- 
idation took  effect  the  Gas,  Electric  Light,  Heat  &  Power  Company,, 
so  far  as  appears,  was  under  no  obligation  to  plaintiff  to  pay  his  claim 
or  any  claim  of  the  Block  Lighting  &  Power  Company.  The  consolida- 
tion could  not,  in  and  of  itself,  impose  any  greater  obligation  than  tlie 
corporation  consolidated  was  under. 

It  is  suggested  that  the  Block  Lighting  &  Power  Company  ceased 
to  exist  as  an  entity  after  the  merger  with  the  Gas  Company.  It  is 
unnecessary  to  determine  this  question.  If  the  Block  Company  as 
an  entity  continued  to  exist  after  the  merger,  then  that  entity  was  not,, 
by  the  consolidation,  taken  into  the  defendant.  If  the  entity  of  the 
Block  Company  were  merged  in  the  Gas  Company,  then  it  ceased  to 
exist  after  the  merger,  and  was  not  resurrected  by  the  consolidation. 

The  judgment  and  order  appealed  from  therefore  should  be  af- 
firmed, with  costs. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  MILLER,  JJ.,  concur. 
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DOTT,  J.  (dissenting).  The  plaintiff  appeals  from  a  judgment 
red  upon  the  dismissal  of  the  complaint  at  Trial  Term.  The  plain- 
evidence,  which  was  not  contradicted,  shows  that  in  January, 
1,  plaintiff's  assignor,  James  Irvine,  indorsed  for  the  accommo- 
)n  of  a  corporation  known  as  the  Block  Lighting  &  Power  Com- 
'  No.  1,  hereinafter  called  the  Block  Company,  a  promissory  note 
le  New  York  Equipment  Company.  This  note  was  not  paid  when 
and  suit  was  brought  upon  it  against  the  maker  and  the  indors- 
including  said  James  Iryine,  with  the  result  that  judgment  was 
red  against  said  Irvine  on  March  20,  1901.  This  judgment,  or 
er  his  share  of  it,  Irvine  paid  in  1901,  and  before  the  commence- 
t  of  the  present  action  which  is  to  recover  the  amount  so  paid 
interest.  In  the  meantime  the  Block' Company  had  become  ab- 
ed by  the  defendant  herein,  the  process  by  which  this  was  ef- 
id  being  described  as  follows  in  an  affidavit  read  in  evidence  on 
trial,  and  accepted  by  both  parties  as  proof  of  the  facts  therein 
td: 

hat  on  the  13th  day  of  December,  1898,  a  corporation  known  as  the 
t  Lighting  &  Power  Company  No.  1,  organized  and  existing  under  and  by 
le  of  the  laws  of  the  state  of  New  York,  ♦  ♦  •  by  written  con- 
Qces  transferred  all  of  its  property,  real  and  personal,  including  its 
?hlses,  to  a  domestic  corporation  known  as  the  Manhattan  Lighting 
pany,  which  said  bill  of  sale  was  duly  recorded  in  the  office  of  the 
ter  of  the  county  of  New  York  on  the  20th  day  of  December,  1808, 
action  3  Liber  59  of  Conveyances  at  page  360 ;  ♦  ♦  ♦  that  thereafter 
said  the  Block  Lighting  &  Power  Company  No.  1,  defendant  herein, 
no  property,  but  its  organization  was  continued  up  to  the  1st  day  of 
uary,  1900;  ♦  ♦  ♦  that  on  the  1st  day  of  February,  1900,  said 
l£  Lighting  &  Power  Company,  No.  1,  defendant  herein,  was  duly 
:ed  into  a  domestic  corporation  known  as  the  New  York  Gas  &  Electric 
t.  Heat  &  Power  Company,  under  and  pursuant  to  section  58  of  the 
:  corporation  law,  and  said  certificate  of  merger  was  duly  filed,  •  •  ♦ 
that  ♦  ♦  ♦  on  or  about  the  1st  day  of  February,  1900,  the  corpora- 
Manhattan  Lighting  Company  was  also  duly  merged  into  said  corpo- 
>n  the  New  York  Gas  &  Electric  Light,  Heat  &  Power  Company,  under 
pursuant  to  section  58  of  the  stock  corporation  law,  and  said  certifi- 
of  merger  was  duly  filed;  ♦  •  ♦  that  from  said  1st  day  of  Febru- 
1900,  to  the  20th  day  of  May,  1901,  the  said  the  New  York  Gas  & 
txic  Light,  Heat  &  Power  Company  conducted  business  and  on  said 
aamed  date,  to  wit,  on  or  about  the  20th  day  of  May,  1901,  and  be- 
the  commencement  of  this  action,  said  last-named  corporation  was 
consolidated  with  a  domestic  corporation,  to  wit,  the  Edison  Electric 
ainating  Company  of  New  York,  pursuant  to  the  statute  in  such  case 
3  and  provided,  forming  the  domestic  corporation  now  existing,  to  wit, 
^lew  York  Edison  Company." 

will  be  observed  that,  until  Irvine  had  been  called  upon  to  pay 
judgment  upon  the  note  which  he  had  indorsed  for  the  benefit 
accommodation  of  the  Block  Company,  his  claim  against  that  com- 
f  was  entirely  contingent  and  unenforceable,  and  did  not  ripen  into 
ictual  enforceable  claim  until  a  year  or  more  after  the  foregoing 
ger  and  consolidation  had  been  carried  into  effect.     The  conten- 

on  the  part  of  the  plaintiff  is  that,  by  reason  of  the  foregoing 
ger  and  consolidation,  the  defendant  has  become  liable  for  the 
3^ations  of  the  Block  Company,  which,  as  it  is  claimed,  was  nec- 
rily  included  in  the  consolidation  which  resulted  in  the  organiza- 
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tion  of  the  defendant  corporation.  The  defendant,  on  the  other  hand, 
contends  that  the  only  claim  plaintiff  or  his  assignor  ever  had  was 
against  the  Block  Company,  that  said  company  did  not  in  consequence 
of  the  merger  with  the  New  York  Gas  &  Electric  Light,  Heat  & 
Power  Company  become  a  constituent  part  of  the  latter  company,  so 
as  to  be  included  in  its  later  consolidation,  but  has  throughout  pre- 
served its  individuality  so  far  as  to  sue  and  be  sued,  and  that  the 
only  way  in  which  a  creditor  of  the  Block  Company  can  enforce  his 
claim  is  to  first  secure  a  judgment  against  it,  and  then  trace  its  as- 
sets (if  he  can)  through  the  Manhattan  Lighting  Company  and  the 
New  York  Gas  &  Electric  Light,  Heat-&  Power  Company  into  the 
hands  of  the  present  defendant. 

The  consolidation  of  the  New  York  Gas,  &  Electric  Light,  Heat 
&  Power  Company,  hereafter  called  the  New  York  Gas  &  Electric 
Company,  and  the  Edison  Electric  Illuminating  Company,  was  ef- 
fected pursuant  to  subdivision  3  of  section  61  of  the  transportations 
corporation  law  (Laws  1890,  c.  566  [Consol.  Laws  1909,  c.  63]), 
which  at  the  time  of  the  consolidation  read  as  follows: 

''Any  two  or  more  corporations  organized  under  this  article  or  under 
any  general  or  special  law  of  the  state  for  the  purpose  of  carrying  on 
any  business  which  a  corporation  organized  under  this  article  might  carry 
on,  may  consolidate  such  corporations  into  a  single  corporation  by  comply- 
ing with  the  provisions  of  the  business  corporations  law  relating  to  the  con- 
solidation of  business  corporations.*' 

An  amendment  of  this  section  in  1909  (chapter  219)  does  not  af- 
fect the  present  question.  The  provisions  of  the  business  corpora- 
tion law  referred  to  in  the  foregoing  section  included  section  12  of 
chapter  961  of  the  business  corporation  law  (now  constituting  sec- 
tion 11,  chapter  4,  of  the  Consolidated  Laws),  and  reads  as  follows: 

"The  rights  of  creditors  of  any  corporation  that  shall  so  be  consolidated 
shall  not  in  any  manner  be  impaired,  nor  any  liability  or  obligation  for  the 
payment  of  any  money  due  or  to  become  due  to  any  person  or  persons,  or 
any  claim  or  demand  for  any  cause  existing  against  any  such  corpora- 
tion or  against  any  stockholder  thereof  be  released  or  impaired  by  any 
such  consolidation ;  but  such  new  corporation  shall  *  succeed  to  and  be 
held  liable  to  pay  and  discharge  all  such  debts  and  liabilities  of  each  of  the 
corporations  consolidated  in  the  same  manner  as  if  such  new  corporation 
had  itself  incurred  the  obligation  or  liability  to  pay  such  debt  or  damages 
and  the  stockholders  of  the  respective  corporations  consolidated  shall  con- 
tinue, subject  to  all  the  liabilities,  claims  and  demands  existing  against 
them  as  such,  at  or  before  the  consolidation:  and  no  action  or  proceeding 
then  pending  before  any  court  or  tribunal  in  which  any  corporation  that 
may  be  so  consolidated  is  a  party,  or  in  which  any  stockholder  is  a  party, 
shall  abate  or  be  discontinued  by  reason  of  such  consolidation,  but  may 
be  prosecuted  to  final  judgment,  as  though  no  consolidation  had  been 
entered  into ;  of  such  new  corporation  may  be  substituted  as  a  party  in  place 
of  any  corporation  so  consolidated,  by  order  of  the  court  in  which  such 
action  or  proceeding  may  be  pending." 

The  effect  of  a  consolidation  under  these  statutes  is  plainly  expressed 
and  well  settled.  The  corporations  which  are  consolidated  cease  to 
exist,  except  as  they  may  be  nominally  continued,  to  enable  claims 
against  them  to  be  prosecuted  to  judgment  (Miner  v.  N.  Y.  Cen.  & 
Hudson  R.  R.  R.  Co.,  123  N.  Y.  242,  25  N.  E.  339 ;  Copp  v.  Colorado 
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Iron  Co.,  29  Misc.  Rep.  109,  60  N.  Y.  Supp.  293),  and  the  con- 
id  company  becomes  liable  for  all  the  debts  and  liabilities  of 
:  the  constituent  companies,  irrespective  of  the  amount  of  as- 
lich  the  debtor  constituent  company  may  have  contributed  to 
solidation.  Such  is  the  plain  language  of  the  statute.  Matter 
a  Nat.  Brew.  Co.,  154  N.  Y.  268,  48  N.  E.  521.  If,  then,  the 
:;ompany,  the  original  debtor,  had  prior  to  consolidation  become 
B^ral  part  of  the  New  York  Gas  &  Electric  Company,  so  that 
ne,  with  said  company,  consolidated  into  the  defendant  cor- 
1,  the  effect  of  the  section  last  above  quoted  was  to  impose 
le  consolidated  company  the  obligations  of  the  Block  Company, 
\g  its  then  contingent  obligations  to  plaintiff's  assignor, 
statute  under  which  the  merger  was  affected  was  section  58 
stock  corporation  law,  added  to  the  law  in  1896  (Laws  1896, 
now  section  15,  Consolidated  Stock  Corporation  Law).  At  the 
the  merger  in  question,  it  read  as  follows: 

stock  corporation  lawfully  owning  all  the  stock  of  any  other  stock 
Ion  organized  for,  or  engaged  in  business  similar  or  incidental  to 
the  possessor  corporation  may  file  in  the  office  of  the  Secretary  of 
inder  its  common  seal,  a  certificate  of  such  ownership,  and  of  the 
m  of  its  board  of  directors  to  merge  such  other  corporation,  and 
m  it  shall  acquire  and  become,  and  be  possessed  of  all  the  estate, 
\  rights,  priyileges  and  franchises  of  such  other  corporation,  and 
ai  Test  in  and  be  held  and  enjoy  by  it  as  fully  and  entirely  and  with- 
rge  or  diminution  as  the  same  were  before  held  and  enjoyed  by 
her  corporation,  and  be  managed  and  controlled  by  the  board  of 
s  of  such  possessor  corporation,  and  in  its  name,  but  without 
e  to  any  liabilities  of  such  other  corporation  or  the  rights  of  any 
B  thereof." 

question  to  be  now  considered  is  as  to  the  precise  effect  of  a 
tmder  this  statute.     It  clearly  differs  from  consolidation  un- 
\  statute  above  referred  to,  in  that  consolidation  contemplates 
iteration  of  the  consolidating  corporations  and  the  creation  of 
corporation,  whereas  a  merger  contemplates  the  continuation 
merging,  or,  as  it  is  termed  in  the  statute,  the  possessor  corpo- 
Another  difference  is  that  the  merger  statute  does  not  in 
mpose  upon  the  merging  or  possessor  corporation  absolute  lia- 
)r  any  liability  at  all  for  the  liabilities  and  obligations  of  the 
[  corporation,  even  to  the  extent  of  the  assets  received  upon  the 
.    The  precise  effect  of  such  a  merger  upon  the  merged  cor- 
n  has  not  been  passed  upon  in  this  state,  but  in  other  jurisdic- 
seems  to  be  recognized  that  the  merged  corporation  is  extin- 
l,  except  in  so  far  as  the  statute  may  keep  it  nominally  alive 
cified  purposes.    Cen.  R.  R.  &  Banking  Co.  v.  Georgia,  92  U. 
23  L.  Ed.  757 ;   Railroad  Co.  v.  Georgia,  98  U.  S.  359,  25  L. 
5 ;   Adams  v.  Yazoo  &  M.  V.  R.  Co.,  77  Miss.  194,  24  South. 
7,  28  South.  956,  GO  L.  R.  A.  33.    And  that  it  should  be  corn- 
absorbed  in  the  merging  corporation  is  consistent  with  the 
g  of  the  word  merger  as  used  by  the  lexicographers,  who  de- 
e  word  as  meaning  an  absorbtion  or  swallowing  up  so  as  to 
a  loss  of  identity  and  individuality.    Century  Dictionary ;    New 
I  Dictionary.    If  the  word  "merger"  was  used  in  the  statute 
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in  this,  its  usual  and  natural,  sense,  and  the  Block  Company  be 
absorbed  into  and  swallowed  up  by  the  New  York  Gas  &  El< 
Company,  it  must  follow  that  it  became  a  constituent  part  of  de: 
ant  the  resultant  of  the  consolidation  of  the  absorbing  company 
the  Edison  Electric  Illuminating  Company  so  that  the  Block  Com] 
or  whatever  remained  of  it  after  merger,  became  one  of  the 
solidating  companies,  although  not  named  in  the  articles  of  consc 
tion.  In  other  words,  the  New  York  Gas  &  Electric  Company,  v 
was  consolidated,  consisted  of  that  company  as  it  was  befon 
merger  agreement,  plus  the  Block  Company,  which  had  been  m^ 
into  it,  and  the  obligations  of  the  Block  Company,  which  had  not 
discharged,  followed  it  into  the  consolidated  company,  and  by 
of  the  statute  became  obligations  of  the  latter  company.  But 
said  that  by  the  terms  of  the  merger  statute  the  Block  Company 
kept  alive  for  the  purpose  of  being  sued  for  its  debts,  and  tha 
merging  or  possessor  company  never  became  liable  for  such  deb 
obligations,  except  perhaps  in  equity,  after  a  judgment  at  law  a^ 
the  Block  Company,  and  then  only  to  the  extent  that  assets  o 
Block  Company  could  be  traced.  The  basis  for  this  contentii 
found  in  the  fact  that  the  merger  statute  does  not  in  express  1 
impose  upon  the  merging  or  possessor  corporation  liability  fo 
debts  and  obligations  of  the  merged  corporation,  and  in  the  fu 
fact  that  the  section  of  the  act  authorizing  a  merger  of  corpora 
after  providing  that  the  assets,  right?,  and  privilege  of  the  mi 
corporation  shall  be  enjoyed,  managed,  and  controlled  by  the  me 
corporation,  and  in  its  name  concludes  with  these  words : 

"But  without  prejudice  to  any  liabilities  of  sucH  other  corporation  < 
rights  of  any  creditors  thereof." 

So  far  as  concerns  the  effect  of  the  words  last  quoted,  it  is 
that  they  were  inserted  for  the  benefit  of  creditors  of  merged  cor 
tions,  and  are  not  to  be  so  construed  as  to  work  to  their  disadvar 
It  would  seem  that  the  Legislature  realized  that  the  effect  of  a  m 
would  be  to  practically  obliterate  the  merged  corporation,  and 
the  saving  clause  was  included  in  the  section  to  forestall  any 
that  the  wiping  out  of  the  debtor  had  left  the  creditors  remed 
It  certainly  was  not  intended  to  protect  the  merging  company 
any  liabilities,  which,  but  for  the  clause,  would  have  been  im] 
upon  it.  The  saving  clause  may  therefore  be  disregarded  in 
sidering  what  liability,  if  any,  attached  to  the  merging  compan; 
the  obligations  of  the  merged  company.  The  general  trend  o; 
thority  seems  to  be  in  favor  of  the  view  that  the  mere  act  of  m< 
as  distinguished  from  consolidation,  does  not  impose  upon 
merging  or  possessor  corporation  an  absolute  liability  for  the 
or  obligations  of  the  merged  companies,  not  expressly  assumed 
cept  to  the  extent  of  the  value  of  the  assets  acquired  from 
merged  corporations  (Fernschild  v.  Yuengling  Brewing  Com 
15  App.  Div.  29,  44  N.  Y.  Supp.  106,  affirmed  154  N.  Y.  66' 
N.  E.  151;  Klein  v.  E.  River  Electric  Light  Co.,  182  N.  Y 
74  N.  E.  495),  but  it  has  also  been  held  that  a  transfer  by  one 
poration  to  another  which  stripped  the  transferror  of  all  its  asset 
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ed  the  destruction  of  the  corporation  and  the  abandonment  of 
siness  of  its  organization  is  illegal  as  to  creditors  whose  rights 
ereby  sacrificed  and  their  remedies  destroyed  (Cole  v.  Miller- 
Dn  Company,  133  N.  Y.  164,  30  N.  E.  847,  28  Am.  St.  Rep.  615 ; 
V,  N.  Y.  &  Com.  Laundry  Co.,  167  N.  Y.  96,  60  N.  E.  327). 
cases  are  authority  for  the  proposition  that  plaintiff's  assignor, 
the  obligations  of  the  Block  Company  to  him  had  ripened  into 
dated  claim,  might  have  pursued  the  assets  of  the  Block  Com- 
in  the  hands  of  the  merging  or  possessor  company,  which,  at 
D  the  extent  of  such  assets,  would  have  become  his  debtor.  This 
y  was  not  open  to  him  however,  because,  before  his  claim  had 
ened,  the  defendant  had  been  created  by  the  consolidation  and 
lie  Block  Company  and  its  assignee,  the  New  York  Gas  &  Elec- 
ompany,  had  ceased  to  exist.  There  can  be  no  claim  that  the 
York  Gas  &  Electric  Company  was  a  bona  fide  purchaser  of 
sets  of  the  Block  Company  for  value,  because  the  admitted  fact 
lerger  under  the  terms  of  the  statute  negatives  any  such  possi- 
The  statement  is  that,  after  the  Block  Company  had  assigned 
;ets  to  the  Manhattan  Lighting  Company,  both  of  those  com- 
were  merged  into  the  New  York  Gas  &  Electric  Company. 
t  such  a  merger  could  have  taken  place,  the  latter  company  must, 
:  terms  of  the  statute,  have  owned  all  the  stock  of  the  merging 
nies.  Hence  the  New  York  Gas  &  Electric  Company  could  not 
Daid,  except  perhaps  in  form,  any  consideration  for  the  assets 
ed  pursuant  to  the  merger,  because  the  purchase  price  would 
^one  back  into  its  own  treasury  as  sole  owner  of  all  the  stock, 
ransaction  would  have  amounted  to  nothing  more  than  taking 
out  of  one  pocket  and  putting  it  into  another.  We  must  ae- 
theref ore,  that  the.  New  York  Gas  &  Electric  Company  ac- 
all  the  assets  of  the  Block  Company  without  the  payment  of 
jnsideration  therefor.  This,  then,  was  the  situation  when  the 
lant  corporation  was  created  by  the  consolidation  of  the  Edison 
ic  Illuminating  Company  and  the  New  York  Gas  &  Electric 
Heat,  &  Power  Company.  The  latter  had  acquired,  without 
eration,  all  the  assets  of  the  Block  Company,  which  had  been 
d  into  the  New  York  Gas  &  Electric  Company,  and  thus  had 
bsorbed  and  its  identity  lost.  By  thus  absorbing  the  Block  Com- 
md  taking  over  all  its  assets,  the  New  York  Gas  &  Electric  Com- 
lad  rendered  itself  liable  to  the  creditors  of  the  Block  Company, 
it  to  the  value  of  the  assets  so  taken  over.  Having  become  and 
thus  indebted  at  the  date  of  consolidation,  the  act  providing  for 
:onsolidation  comes  into  effect  with  the  provision  that: 

h  new  corporation  shall  succeed  to  and  be  held  liable  to  pay  and 
•ge  all  such  debts  and  liabilities  of  each  of  the  corponitions  con- 
ed in  the  same  manner  as  if  such  new  corporation  had  itself  iu- 
the  obligation  or  liability  to  pay  such  debt  or  damages." 

he  Block  Company,  although  merged  into  and  absorbed  by  the 
Sfork  Gas  &  Electric  Company,  is  to  be  regarded  as  having  re- 
,  for  any  purpose  whatever,  its  individual  identity,  it  certainly 
have  been  consolidated  with  the  Edison  Electric  Illuminating 
128N.Y.S.— 20 
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Company,  when  the  New  York  Gas  &  Electric  Qjmpany  which  had 
absorbed  it,  and  into  which  it  had  been  merged,  was  so  consolidated. 
If  so,  it  became  one  of  the  "corporations  consolidated"  as  they  are 
termed  in  the  statute,  and  the  consolidated  company  succeeded  to 
liability  for  its  debts. 

Such  a  construction  of  the  statute  will  impose  no  hardship  upon 
corporations  seeking  to  merge  or  consolidate,  for  it  will  always  be 
easy  for  them,  before  entering  into  a  merger  or  consolidation,  to  as- 
certain the  liabilities  they  may  assume  by  doing  so.  A  contrary  con- 
struction might  be  extremely  hard  upon  creditors,  as  is  well  illustrated 
by  the  present  case.  During  all  the  time  that  the  series  of  assignments, 
mergers,  and  consolidations  were  going  on,  the  claim  of  plaintiff's 
assignor  against  the  Block  Company  was  merely  contingent,  and  he 
was  powerless  to  do  anything  at  all  to  protect  himself.  When  his 
claim  had  ripened  and  he  was  in  a  position  to  seek  to  recover  it,  he 
found  that  his  original  creditor  had  disappeared  after  one  merger  and 
one  consolidation;  that  the  creditor's  assets  had' passed  through  three 
hands,  and  had  been  commingled  first  with  the  assets  of  the  New  York 
Gas  &  Electric  Company,  and  then  with  those  of  the  defendant,  and 
the  best  remedy  that  is  offered  him  is  that  he  shall  first  obtain  a  judg- 
ment at  law  against  the  defunct  and  assetless  Block  Company,  and 
then  trace,  if  he  can,  some  part  of  the  assets  of  that  company  in  the 
hands  of  the  defendant.  His  prospects  of  an  ultimate  satisfaction  ol 
his  debt  would  not  be  flattering.  It  was,  as  I  think,  to  prevent  pre- 
cisely such  an  injustice  as  this  that  the  statute  imposed  upon  a  con- 
solidated company  an  absolute  liability  for  all  the  debts  of  each  of 
the  consolidating  companies,  irrespective  of  the  amount  of  assets  that 
such  consolidating  companies  contributed. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 


VAN  KEUREN  v.  BOOMER  &  BOSCHERT  PRESS  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department     March  8,  1911.) 

1.  Sales  (|  23*)— Contract. 

An  order,  filled  in  on  a  blank  form,  )ind  signed  by  plaintiff,  authorizing 
and  requesting  defendant  to  ship  him  a  cider  press,  and  agreeing  to  pay 
a  certain  sum  when  the  press  was  set  up,  etc.,  did  not  constitute  a  con- 
tract; there  being  no  acceptance  by  defendant  and  the  printed  words. 
"Sold  by,"  in  a  corner  of  the  paper,  followed  by  the  written  name  "S.," 
simply  designating  the  name  of  the  salesman  negotiating  the  order. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  44-i8;    Dec.  Dig. 

§  23*] 

2.  Sales  (g  23*) — Order— Acceptance. 

Where  plaintiff  sent  defendant  a  written  order  for  a  machine,  that  the 
latter  wrote  in  reply,  "Your  order  received  and  will  have  our  best  at- 
tention," did  not  constitute  an  acceptance  of  the  order. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  §|  44-^S;  Dec.  Dig. 
i  23.*] 

"For  other  cases  see  same  topic  ft  fi  number  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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eal  from  Trial  Term,  Ulster  County. 

on  by  William  W.  Van  Keuren  against  the  Boomer  &'  Boschert 

Company.     From  a  judgment  for  plaintiff,  and  from  an  order 

g  a  new  trial,   defendant  appeals.     Reversed,  and  new   trial 

d. 

August  24,  1905.  plaintiff  requested  defendant  to  send  one  of  Its 
to  give  him  a  price  on  its  cider  press,  and  also  information  as  to 
iss.  In  that  communication  he  stated  that  he  would  like  it  by  the 
•  September.  On  August  28th  one  George  H.  Schlegel  went  to  the 
r  at  Kingston,  and  presented  to  the  plaintiff  a  card,  which  contained 
'endant's  address  at  Syracuse,  and  upon  the  bottom  of  the  card  was 
,  '^Represented  by  George  H.  Schlegel,  Salesman."  At  that  time 
tions  were  had  between  plaintiff  and  said  Schlegel,  which  resulted 
aper,  of  which  the  following  is  a  copy.  This  paper  was  upon  a 
form,  and  the  words  written  in  are  underscored;  the  words  not 
X)red  being  printed  on  the  paper  as  part  of  the  form : 

"Dated  at  Kingston 
9-100.  this  28  day  of  August,  ld05.  . 

•*Boomer  &  Boschert  Press  Co., 
"Syracuse,  N.  Y. 
ough  Oeo,  H.  ScMegel,  your  salesman,  Reading,  Pa.,  you  are  hereby 
[zed  and   requested   to   ship  to   me    at   Kingston   Station,   county   of 

state  of  N,  York,  soon  as  possible,  the day  of  Sept.  190J;    1 

\  screw  press,  steel  beam;  1  reversible  platform;  18  racks  and  form; 
h,  medium;  1  elevator;  1  large  grater  with  fast  and  loose  pulley; 
ting  frame  and  canvas  chute;  (1  bbl.  gage  free),  which  /  agree  to 
ly  receive  and  pay  the  freight.  /  also  agree  to  pay  four  hundred 
ihty-four  T»/ioo  dollars  for  said  goods,  as  follows:  To  be  paid  casH 
t  press  set  up,  and  run  and  making  cider,  payable  at  Kingston  National 

[  it  is  agreed  by  the  undersigned  that  the  title  to  said  property  shall 
in  you  until  it  is  fully  paid  for,  and  in  default  of  the  payments  as 

or  of  any  other  condition  of  this  a;;reenient  to  be  performed,  you 
r  agent  may,  with  or  without  process  of  law,  take  possession  of  and 

said    property    and    collect    reasonable   charges    for    damages   and 

I  by  Geo.  H.  Schlegel.  Name.  W.  W.  Van  Keuren, 

T.  O.  Address,  Kingston,  N.  T." 

I  August  30th  defendant  sent  to  the  plaintiff  a  postal  card,  a  copy  of 
is  here  inserted;  the  words  underscored  being  written  in,  and  the 
ing  words  printed  thereupon : 

"Boomer  &  Boschert  Press  Co., 

"Syracuse,  N.  Y.  Aug.  SO,  lOa'f.    * 
r  Sir:     Your  order  of  Aug.  29.  for  pret^f^,  etc.,  received  through  Mr. 
.  Laiorence,  and  will  have  our  best  attention, 
nking  you,  we  are 
^'ery  truly  yours.  Boomer  &  Boschert  Press  Co." 

eafter  defendant  refused  to  furnish  the  press,  except  upon  an  ad- 
payment,  and  upon  other  terms  than  those  specified  in  the  paper 
by  the  plaintiff,  with  which  conditions  the  plaintiff  refused  to  comply, 
ction  Is  brought  to  recover  damages  claimed  to  have  been  suffered 
plaintiff  by  reason  of  the  defendant's  refusal  to  deliver  the  press  in 
luce  with  the  paper  signed  by  plaintiff,  and  claimed  by  the  plaintiff 
;titute  a  contract  between  the  parties.  The  Trial  Term  submitted  to 
y  the  question  as  to  whether  the  papers  constituted  a  contract  for  the 
f.  Verdict  for  $2r>0  damages.  From  the  judgment  entered  upon  ihis 
,  and  from  an  order  denying  defendant's  motion  for  a  new  trial, 
fendant  here  appeals. 
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Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL, 
and  HOUGHTON,  JJ. 

Edwin  Nottingham,  for  appellant. 
William  D.  Brinnier,  for  respondent. 

SMITH,  P.  J.  I  am  unable  to  find  any  legal  contract  by  the  de- 
fendant to  deliver  to  the  plaintiff  the  cider  press  under  the  terms 
stated  in  the  paper  of  the  28th  of  August.  It  seems  to  me  clear  that 
that  paper  was  simply  an  order  for  the  press,  subject  to  acceptance 
by  the  defendant  at  Syracuse,  and  does  not  purport  to  be  a  contract 
by  which  the  defendant  agreed  to  deliver  the  press  upon  the  terms 
therein  written.  The  paper  is  addressed  to  the  defendant  at  Syracuse. 
It  "authorizes  and  requests"  the  defendant  to  ship  to  the  plaintiff  this 
cider  press  upon  the  terms  named.  So  far  the  paper  does  not 
purport  to  state  any  contract,  but  is  an  unequivocal  order,  which  is 
subject  to  acceptance  thereafter  by  the  defendant.  Defendant  claims, 
however,  that  the  whole  purport  of  the  paper  is  changed  from  an 
order  into  a  contract  by  the  words  in  the  lower  left-hand  corner, 
"Sold  by  Geo.  H.  Schlegel."  The  words  "Sold  by"  as  there  used  are 
part  of  the  printed  form.  It  is  inconceivable  that  the  defendant  in- 
tended by  this  sinele  line  to  change  the  whole  legal  import  of  the  pa- 
per from  what  without  it  would  be  a  distinctive  order  into  a  binding 
contract.  It  seems  to  me  the  undoubted  significance  of  that  phrase 
is  simply  to  designate  the  salesman  who  negotiated  the  order  for  the 
defendant's  purposes  only.  The  paper  does  not  purport  to  be  signed 
by  the  defendant,  nor  by  any  one  in  their  behalf,  and  whatever  sig- 
nificance would  otherwise  be  attached  to  the  words  "Sold  by,"  as 
there  used,  is  completely  controlled  by  the  rest  of  the  paper,  which 
constitutes  simply  an  order,  without  any  binding  obligation  on  the  de- 
fendant's behalf. 

And  this  construction  accords  with  commercial  usage.  Ordinary 
salesmen  are  not  usually  given  authority  to  make  binding  contracts. 
Tne  contract  in  question  illustrates  the  danger  of  such  authority.  The 
cWer  press  was  not  to  be  paid  for  until  the  press  was  set  up  and  mak- 
ing cider.  If  an  ordinary  salesman  were  allowed  to  make  a  binding 
contract  of  such  a  nature  with  a  plaintiff  of  doubtful  responsibility, 
no  manufacturing  corporation  could  long  survive  such  a  practice. 

Plaintiff  further  contends  that,  even  if  the  paper  of  August  28th 
did  not  constitute  a  contract,  the  defendant's  reply  of  August  30th 
constitutes  an  acceptance  of  the  order.  In  the  postal  card  of  August 
30th  the  defendant  notified  the  plaintiff  that  the  order  was  received 
"and  will  have  our  best  attention."  It  would  hardly  seem  to  need 
authority  for  the  proposition  that  this  communication  did  not  consti- 
tute an  acceptance  of  the  order.  The  acceptance  of  an  order  requires 
consideration,  not  only  of  the  terms  of  the  order,  but  of  the  respon- 
sibility of  the  party  to  whom  credit  is  given.  The  only  obligation  ex- 
pressed in  that  communication  was  the  obligation  to  give  prompt  con- 
sideration, for  the  purpose  of  ultimately  determining  whether  or  not 
the  order  should  be  accepted.  A  precisely  parallel  question  arose  in 
tlie  case  of  Manier  v.  Appling,  112  Ala.  663,  20  South  978.    In  that 
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tie  defendants  had  received  an  order,  to  which  it  was  responded : 
same  shall  have  prompt  attention."  It  was  there  held  that  this 
ise  could  in  no  sense  be  deemed  an  acceptance  of  the  order, 
le  conclusion  is  there  sustained  with  convincing  reasoning, 
hese  conclusions  be  correct,  it  is  unnecessary  to  consider  the 
d  error  on  the  part  of  the  trial  court  in  refusing  to  allow  evi- 
to  show  that  the  agent,  Schlegel,  had  no  authority  to  make  'a 
g  contract,  or  the  claim  of  the  plaintiff  that  the  form  of  the 
vhich  the  agent  presented  was  a  representation  by  the  company 
e  had  such  authority.  Nor  is  it  necessary  to  consider  whether 
images  proved  were  properly  allowed  by  the  trial  court  over  the 
ion  of  the  defendant  that  they  had  not  been  pleaded.  Those 
Dns  are  immaterial,  if,  as  we  view  it,  the  defendant  has  never 
ted  itself  to  furnish  the  cider  press  to  the  plaintiflF  under  any 
ions.  The  judgment  and  order  must  therefore  be  reversed,  and 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event, 
g^ent  and  order  reversed,  and  new  trial  granted,  with  costs 
)ellant  to  abide  event.    All  concur. 


WEGNER  MACH.  OO.  v.  TAYLOR. 

&me  Court,  Appellate  Division,  Fourth  Department.    March  8^  1911.) 

[ON  (S  65*) — Nature  and  Elements. 

[n  an  action  at  law,  the  rights  of  the  parties  are  to  he  determined  as 
the  time  when  the  action  is  commenced. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent.  Dig.  §}  735,  736;   Dec. 
g.  5  65.*] 

Es  (§  182*) — Acceptance. 

Where  a  refrigerating  plant  was  to  he  put  In  defendant's  hnilding 
d  to  remain  plaintiff's  property  until  paid  for,  plaintiff  to  have  an  C|>- 
rtunlty  to  correct  defects  for  90  days  after  operation  thereof  was  com- 
>nced,  when,  if  it  was  all  right,  defendant  was  to  accept  and  pay  fbr 
such  acceptance  to  be  final,  and,  if  it  was  not  all  right,  plaintiff  was 
remove  it  and  repay  defendant  whatever  he  had  paid  on  the  price, 
d  the  machinery  did  not  operate  satisfactorily,  and  fruitless  efforts 
Te  made  during  the  90-day  period  to  remedy  defects,  defendant  claim- 
l  that  the  plant  was  not  satisfactory  and  refusing  to  pay  the  balance 
the  price,  the  fact  that  the  plant  was  operated  and  used  by  defendant 
r  8  days  after  the  90-day  period,  immediately  before  suit  was  brought 
r  the  balance  of  the  price,  did  not  operate  as  matter  of  Jaw  as  an  ac- 
ptance  of  the  plant  by  defendant 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  492-495;  Dec.  Dig. 
182.*] 

)eal  from  Trial  Term,  Erie  County. 

ion  by  the  Wegner  Machine  Company  against  Charles  Taylor. 

a  judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  de- 

it  appeals.    Reversed,  and  new  trial  ordered. 

:ued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 

3E,  and  ROBSON,  JJ.       . 

ti  J.  Sullivan  and  Daniel  J.  Kenefick,  for  appellant. 
re  &  Jellinek  and  Vernon  Cole,  for  respondent. 

tier  cases  see  same  topic  &  i  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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WILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

The  action  was  brought  to  recover  the  balance  unpaid  upon  a  con- 
tract to  construct  on  defendant's  premises  a  refrigerating  plant  and  ex- 
tra machinery  connected  therewith.  The  price  of  the  plant  was 
$8,732,  to  be  paid  one-third  by  three-months  note  when  the  machinery 
was  delivered,  another  one-third  in  cash  when  the  "plant  was  completed, 
and  the  remaining  one-third  by  a  three-months  note  to  be  given  at  the. 
time  of  such  completion,  which  defendant  might  renew.  The  first 
note  was  given  and  paid,  but  the  cash  was  not  paid,  nor  the  last  note 
given.  The  balance  unpaid  was  therefore  about  $5,822,  and  there  was 
extra  machinery  furnished  $53.10,  making  the  total  claim  $5,876.10,  be- 
sides interest.    The  verdict  was  directed  for  $6,218.65. 

It  was  agreed  plaintiff  should  construct  and  deliver  the  plant  in  ac- 
cordance with  the  specification  annexed  to  the  contract,  ready  to  do 
work  or  on  before  March  1,  1909,  and  if  it  did  not  accomplish  the  re- 
sults guaranteed  in  the  specifications,  by  reason  of  oversight  or  defect 
in  construction,  a  reasonable  time  should  be  allowed  plaintiff  in  which 
to  accomplish  said  results,  and  when  said  specified  results  should  have 
been  accomplished,  the  defendant  should  accept  the  apparatus  as  com- 
plete and  such  acceptance  should  he  final;  but,  if  plaintiff  should  fail 
to  accomplish  the  results  specified  within  90  days  after  the  time  for 
the\  commencement  of  its  operation,  then  no  payments  should  be  con- 
sidered due  and  payable  thereon,  and  the  plaintiff  should  refund  any 
amounts  that  may  have  been  paid  or  advanced  and  should  remove  the 
apparatus  from  the  premises  where  erected.  And  it  was  further  agreea 
the  apparatus  should  be  and  remain  plaintiff's  property  until  fully 
paid  for,  and  that  in  case  of  disagreement  between  the  parties  there 
should  be  an  arbitration,  the  decision  on  which  should  be  final.  The 
specifications  contained  a  guaranty  by  plaintiff  that  the  apparatus 
should  have  a  capacity  when  in  full  operation  to  make  12^^  tons  of 
raw  water  ice  per  day  of  24  hours  in  midsummer,  when  properly  op- 
erated and  run  continuously,  and  that  it  should  be  capable  qi  refriger- 
ating equal  to  the  melting  of  30  tons  of  ice  every  24  hours  of  continu- 
ous operation,  if  kept  in  |:ood  order  and  properly  handled,  and  the 
temperature  of  the  condensing  water  was  not  above  70  degrees  Fahren- 
heit. The  specifications  provided  that  the  defendant  would  properly 
insulate  an4  furnish  wood  curbing  for  freezing  tank,  and  foundations 
and  tank  floor,  that  the  defendant  would  furnish  foundations  of  plant 
and  foundation  for  machine,  pumps,  or  any  part  of  the  plant  requir- 
ing one,  constructed  in  the  best  manner,  of  first-class  material,  placed 
on  a  solid  bottom,  and  any  damage  sustained  by  the  plaintiff  in  set- 
ting up  the  work  caused  by  imperfectly  constructed  foundations  should 
be  charged  to  defendant,  and  he  should  provide  platform  for  brine 
tank  and  ammonia  condenser. 

The  defendant  claimed  that  the  plaintiff  failed  to  accomplish  the  re- 
sults under  the  contract  and  specifications  and  to  put  the  plant  in  con- 
dition to  accomplish  such  results,  and  demanded  that  the  $2,910  paid 
on  the  contract  be  returned,  and  he  alleged  damages  in  the  sum  of 
$10,000.    On  demand,  a  bill  of  particulars  of  such  damages  was  fur- 
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id.  At  the  close  of  the  evidence,  the  court  held  that  there  was 
ceptance  of  the  plant,  and  the  defendant  must  pay  the  balance  *of 
)urchase  price  and  for  extras,  less  any  damages  suffered  by  rea- 
)f  breach  of  guaranty;  that  the  measure  of  damages  was  the  dif- 
ice  between  the  value  of  the  plant  as  it  was  guaranteed  and  as  it 

and  that  no  evidence  had  been  given  on  that  theory.  Therefore 
.rerdict  was  directed  as  already  indicated,  without  any  allowance 
lamages. 

hink  it  must  be  said  that  there  was  evidence  making  it  a  question 
he  jury  whether  or  not  the  plant  fulfilled  the  terms  of  the  guaran- 

It  was  a  question  for  the  jury,  also,  whether  such  failure  was 
to  the  fault  of  the  plaintiff  or  of  the  defendant.  But  the  plaintiff 
IS  these  questions  were  of  no  consequence,  because  the  defendant, 

full  knowledge  of  all  defects,  accepted  and  used  the  plant  and 
lot  offer  to  return  the  same.  The  action  was  one  at  law ;  therefore 
•ights  of  the  parties  were  to  be  determined  as  of  the  time  the  ac- 
was  commenced.  The  machinery  was  installed  June  21,  1909.  It 
[lot  operate  satisfactorily.  The  defendant  had  90  days  under  the 
ract  to  remedy  defects,  which  would  expire  September  21,  1909. 
It  days  after  that  the  action  was  begun.  During  that  90-day  period 
t  was  made  for  21  days.  This  test  was  not  satisfactory.  The  hard- 
T  room  could  not  be  used  and  the  bunker  room  leaked.  The 
ay  test  closed  in  July.  Further  efforts  beyond  that  time  were  made 
imedy  the  defects  in  the  plant  and  building  by  both  parties.  The 
t  had  to  be  run  during  the  90-day  period  to  see  if  the  defects  were 
d.  It  was  run,  it  seems,  for  the  8  days  thereafter  before  the  ac- 
was  begun.  I  do  not  find  in  the  evidence  that  the  plant  was  ever 
e  so  as  to  comply  with  the  guaranties,  or  that  there  was  any  talk 
It  an  acceptance  of  the  plant  as  it  was,  or  about  its  being  removed 
1  the  premises  by  the  plaintiff.  The  court  could  not  hold  as  matter 
Lw  that  there  was  an  express  acceptance  by  the  defendant  of  the 
t.  It  must  have  found  a  constructive  acceptance,  and  that  alone 
1  the  use  of  the  plant  for  the  8  days  just  prior  to  the  commence- 
t  of  the  action. 

[lis  was  error.  It  was  at  most  a  question  for  the  jury,  and  should 
:  been  left  to  them,  especially  as  the  defendant  by  this  finding  was 
ived  of  his  defense  that  the  guaranties  were  not  complied  with, 
therefore  he  not  only  could  not  be  compelled  to  pay  the  balance  of 
contract  price,  but  was  entitled  to  have  the  plaintiff  remove  the 
t  from  his  premises  and  pay  back  the  money  already  advanced. 
re  was  no  evidence  that  the  defendant  ever  conceded  the  plant 

constructed  in  compliance  with  the  contract  and  the  guaranties, 
^vas  always  claiming  it  was  not,  and  refused  to  pay  the  balance  of 
contract  price.  The  complaint  does  not  seem  to  allege  acceptance 
repress  words,  but  merely  that  there  was  a  sale  and  delivery.  The 
tiary  rules,  in  cases  of  the  sale  of  personal  property,  as  to  return 
cceptance  of  the  property,  are  not  applicable  here.  This  plant  was 
e  put  in  defendant's  building,  was  to  remain  plaintiff's  property 
>aid  for,  and  plaintiff  was  to  have  an  opportunity  to  correct  defects 
90  days  after  the  operation  thereof  was  commenced.     If  then  it 
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was  all  right,  defendant  was  to  accept  and  pay  for  it,  and  his  accef 
ante  was  to  be  final.  If  it  was  not  right,  the  plaintiff  was  to  take 
away  and  repay  defendant  whatever  he  had  paid  on  the  purchase  prii 
etc.  The  plant  was  there  in  operation  during  the  90-day  period.  T 
defendant  could  ndt  require  it  to  be  removed.  Its  business  had  to 
carried  on  in  the  building  after  the  90  days  expired.  What  was  t 
defendant  to  do?  There  seemed  to  be  a  waiting  for  a  few  days, 
conclude  what  should  be  done — what  could  be  done,  if  anything.  T 
plant  was  not  satisfactory.    The  jury  might  have  so  found. 

The  parties,  so  far  as  the  evidence  discloses,  did  not  talk  or  con 
spond  about  it  for  the  few  days  intervening,  and  then  this  action  w 
begun,  and  reliance  is  placed,  not  upon  a  compliance  with  the  contn 
by  the  furnishing  of  a  satisfactory  plant,  one  in  accordance  wi 
the  contract  and  guaranties,  but  upon  the  technical  claim  that  defer 
ant,  by  using  the  part  of  the  plant  he  did  for  the  few  days,  accept 
the  whole  plant,  and  such  acceptance  was  final.  The  question  mig 
have  been  submitted  to  the  jury,  and,  if  a  finding  had  been  made  favc 
able  to  the  plaintiff,  it  very  likely  would  have  stood ;  but  I  cannot ; 
sent  to  the  proposition  that  the  limited  use  of  the  plant  for  a  few  da 
after  the  90-day  period  had  expired  was  a^  matter  of  law  an  acce] 
ance  of  the  plant.  The  use  under  the  circumstances  of  this  case  for  t 
8  days  should  not  be  held  to  operate  as  acceptance,  so  as  to  cut  oflF 
defenses  based  upon  failure  to  furnish  the  plant  agreed  upon,  tl 
would  insure  the  results  guaranteed.    All  concur. 


COLAIZZI  V.  PENNSYLVANIA  R.  CO. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  8,  191] 

1.  Appeal  and  Error  (§  930*) — Review— Presumptions— General  Verdic 

Where  the  jury  found  a  general  verdict,  for  the  defendant,  the  ap[ 
late  court  is  justified  in  presuming  that  all  material  questions  of  fact  w< 
determined  against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  f  37( 
Dec.  Dig.  §  930.*] 

2.  Master  and   Servant  (§   100*) — Injuries   to   Servant— Relief   Depaj 

MENT  Contract— Public  Policy. 

A  contract  between  a  servant  of  a  railroad  and  its  relief  departmc 
which  stipulates  that  the  benefits  from  the  relief  department  shall 
ernte  as  a  release  of  all  claims  for  damages  against  the  railroad  aris 
from  injuries  or  death,  Is  not  against  public  policy  in  absolving  the  n 
road  from  liability  for  its  negligence,  for  the  reason  tliat  after  the 
cident  the  servant  may  either  sue  the  railroad  or  accept  the  benefits 
cruing  to  him  under  the  relief  contract 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  S  1< 
Dec.  Dig.  S  100.*] 

3.  Master  and  Servant  (S  100*) — Railroads— Employes'  Relief  Contrac 

Statutes. 

A  contract  between  a  servant  of  a  railroad  and  its  relief  departme 
which  stipulates  that  the  acceptance  of  benefits  from  the  relief  fi 
shall  operate  as  a  release  of  aU  claims  for  damages  against  the  railn 
arising  from  injury  or  death,  is  not  in  conflict  with  Laws  1906,  c.  G 

*For  other  cases  see  same  topic  ft  S  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Inde 
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ich  declares  that  all  persons  intrusted  with  superintendence  by  a  rail- 
d  are  vice  principals  and  not  fellow  servants,  and  makes  the  corpora- 
i  liable  for  their  acts,  and  provides  that  no  contract  between  an  em- 
Y^  and  a  railroad  company  shall  exempt  the  company  from  the  pro- 
ons  of  this  section,  for  there  is  nothing  in  the  contract  limiting  or 
mpting  the  railroad  from  liability,  and  the  injured  employ^  has  his 
'tlon  either  to  sue  for  his  injuries  or  to  accept  benefits  from  the  relief 
d. 

Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  167 ; 
I.  Dig,  f  lOO.*] 

*al  from  Trial  Term,  Erie  County. 

Dn  by  Domenico   Colaizzi  against  the  Pennsylvania  Railroad 
ny.    A  judgment  for  defendant  was  set  aside  and  a  motion  for 
ial  granted,  from  which  order  defendant  appeals.     Order  re- 
and  motion  for  new  trial  denied, 

led  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
E,  and  ROBSON,  JJ. 

ik  Rumsey  and  H.  J.  Adams,  for  appellant. 

ice  O.  Lanza  and  Frank  A.  Miceli,  for  respondent. 

ING,  J.  The  action  is  in  negligence.  The  plaintiff  was  em- 
as  one  of  a  section  gang  by  the  defendant,  and  while  engaged 
duties  south  of  the  village  of  East  Aurora  the  hand  car  on 
he  was  working  was  run  into  by  a  backing  freight  train.  He 
;  fellow  workmen  saw  the  train  slowly  approaching,  and  the  f ore- 
pprehending  a  collision,  told  the  men  to  jump  from  the  car  plat- 
;vhich  was  only  two  feet  above  the  ground.  All  did  as  directed, 
e  plaintiff  fell  under  the  hand  car  and  was  run  over  by  it  and 
'  the  caboose  of  the  backing  train,  and  his  right  leg  was  crushed 
ereafter  amputated  above  the  knee.  The  trial  judge  very  fair- 
nitted  to  the  jury  the  questions  of  the  negligence  of  the  defend- 
d  plaintiff's  contributory  negligence,  and  they  have  been  deter- 
adversely  to  the  plaintiff,  and  the  verdict  is  sustained  by  suf- 
evidence. 

trial  judge  set  aside  the  verdict  as  matter  of  law  in  order  that 
r  question  in  the  case  might  receive  judicial  construction  by 
Dellate  courts.    The  memorandum  filed  contained  the  following: 

eems  to  be  conceded  by  counsel  on  either  side  that  the  questions 
ised  have  not  been  pas5»ed  upon  by  any  of  the  appellate  courts  of 
te,  and  that  contrary  views  have  been  expressed  by  the  courts  in 
tates  where  practicnlly  the  Rame  questions  were  involved,  and  that 
re  at  least  four  other  cases,  having  passed  the  initial  court,  now 
g  the  decision  in  this  one  by  the  Appellate  Division.  Under  these 
tances,  the  rights  of  the  parties  to  this  case  would  be  better  served 
granting  of  this  motion  and  thereby  placing  the  burden  upon  the  de- 
company  of  the  appeal." 

ebruary,  1886,  the  defendant,  in  connection  with  associated  rail- 
ompanies,  organized  a  Voluntary  Relief  Fund  Society  for  its 
es.  Any  employe  under  the  age  of  45  years,  upon  passing  a  sat- 
ry  physical  examination,  is  permitted  to  become  a  member  of 
ganization.    An  agreement  in  writing  is  entered  into  with  him 

9T  cacei  Me  same  topic  ft  i  nttmbeb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  Sl  Rep'r  Indexei 
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whereby  he  agrees  that  a  stipulated  sum  is  to  be  deducted  monthly 
from  his  wages,  and  is  to  be  his  contribution  to  the  fund.  The  mem- 
bers are  divided  into  classes,  and  the  sum  paid  b}r  any  member  deter- 
mines the  class  to  which  he  belongs,  and  the  distribution  of  moneys  is 
also  graded  and  regulated.  A  book  of  rules  is  given  to  each  member 
clearly  defining  the  plan  and  scope  of  the  organization,  including  the 
benefits  to  be  received  by  him  in  case  either  of  sickness  or  personal  in- 
juries while  in  the  employ  of  the  defendant.  The  monthly  sum  to  be  paid 
is  stated  in  the  agreement,  and  the  amounts  to  be  received  by  the  mem- 
ber are  definitely  set  forth  in  the  Book  of  Regulations  given  to  the 
member  at  the  time  of  the  execution  of  the  agreement.  The  plaintiff, 
in  case  of  permanent  injury,  in  pursuance  of  his  agreement,  was  en- 
titled to  60  cents  a  day  for  the  first  52  weeks,  and  thereafter  25  cents  a 
day. 
Section  45  of  the  Regulations  contained  this  provision : 

"If  the  injury  Is  of  a  permanent  character  benefits  will  cease  when  the 
member  shall  be  declared  by  the  medical  examiner  as  able  tx>  earn  a  liveli- 
hood in  an  employment  suited  to  his  capacity." 

Section  5  of  the  Regulations  provides  as  loiiows: 

"The  company  will  take  general  charge  of  the  department;  guarantee  the 
fulfillment  of  the  obligations  assumed  by  it  in  conformity  with  the  regula- 
tions from  time  to  time  established;  take  charge  of  the  funds,  and  be  re- 
sponsible for  their  safe-keeping;  supply  the  necessary  facilities  for  con- 
ducting the  business  of  the  department,  and  pay  all  the  operating  expenses 
thereof." 

An  advisory  committee  is  also  provided  for,  consisting  of  certain 
officers  of  the  defendant  and  of  members  of  the  relief  fund  chosen  by 
ballot  by  the  contributing  employes.  This  committee  is  vested  with 
"general  supervision  of  the  operations  of  the  department  and  see  that 
they  are  conducted  in  accordance  with  the  Regulations." 

The  membership  of  the  relief  fund  is  composed  of  from  100,000  to 
110,000  employes  of  the  defendant,  and  the  aggregate  of  their  contribu- 
tions to  the  fund  in  1907  was  over  $700,000.  More  than  three-fourths 
of  the  entire  fund  was  expended  in  payment  of  sick  benefits  to  its  mem- 
bers, and  the  residue  on  account  of  injuries  received. 

As  has  been  seen,  the  appellant  agrees  to  take  charge  of  the  fund 
and  be  responsible  for  its  investment  and  safe-keeping  and  for  its  dis- 
tribution in  compliance  with  the  scheme  of  the  contract.  It  agrees  to 
provide  free  of  cost  whatever  surgical  attendance  may  be  needed  to 
the  injured  employe,  to  pay  all  the  expenses  of  administering,  invest- 
ing, and  distributing  the  fund  so  that  the  entire  amount  which  goes 
into  the  fund  shall  be  used  for  the  benefit  of  its  members.  The  de- 
fendant's interest,  however,  extends  beyond  these  obligations.  It  agrees 
to  make  up  any  deficits  which  may  occur  in  the  fund  in  order  that 
each  member  may  receive  the  sums  to  which  he  may  be  entitled  in  the 
carrying  out  of  the  provisions  for  his  benefit.  The  evidence  shows 
that  the  contributions  of  the  defendant  to  the  fund  in  1907  were  the 
sum  of  more  than  $217,000,  and  during  the  year  1908  about  $234,0Q0. 
The  company,  however,  is  not  making  the  contributions  solely  from  a 
philanthropic  standpoint.     Undoubtedly  the  welfare  of  its  employes 
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the  development  of  the  friendly  relations  between  them  and  the 
ers  and  agents  of  the  appellant,  and  the  prevention  of  strikes  and 
r  troubles,  may  have  been  an  inducing  motive  for  its  participation 
le  enterprise. 

ach  member  upon  applying  for  membership  agrees  in  the  written 
ication  as  follows: 

nd  I  agree  that  the  acceptance  of  benefits  from  said  relief  fund  for 
y  or  death  shaH  operate  as  a  release  of  all  claims  for  damages  against 
company,  arising  from  such  injury  or  death,  which  could  be  made  by 
brough  me,  and  that  I  or  my  legal  representatives  will  execute  such 
ler  instrument  as  may  be  necessary  formally  to  evidence  such  acquit- 

the  employes  of  the  defendant  who  are  injured  accept  these 
ifits,  thus  relieving  the  defendant  from  defending  actions  for  per- 
.1  injuries  and  from  judgments  which  may  be  recovered  against  it 
efor,  it,  to  that  extent,  has  a  pecuniary  interest  in  this  fund.  In 
truing  the  application  and  agreement,  we  must  consider  that  it 
:ts  an  army  of  employes ;  that  it  had  been  in  force  more  than  20 
s  when  the  plaintiff  became  a  member ;  and  that  the  presumption 
r  that  time  the  employes  understood  fully  the  import  of  the  agree- 
t  which  they  had  entered  into. 

n  employe  of  the  defendant  is  not  required  to  join  the  relief  fund, 
its  name  indicates,  membership  in  it  is  voluntary.  The  plaintiff 
in  the  employ  of  the  defendant  several  years  before  he  became  a 
iber  of  the  fund  in  January,  1907.  He  could  have  terminated  his 
ibership  at  any  time  without  interfering  with  or  ending  his  service 
the  defendant.  So  acceptance  of  the  benefits  in  case  the  member 
jured  4nd  entitled  to  benefits  is  not  obUgatory  upon  him.  He  has 
election  to  accept  or  refuse  them.  If  received,  his  cause  of  action 
damages  for  the  injuries  sustained  is  lost.  If  he  declines  to  re- 
e  the  sums  which  the  agreement  assures  to  him,  his  membership 
be  relief  fund  is  no  bar  to  the  maintenance  of  any  action  which 
lay  have  to  recover  damages  for  injuries  inflicted  upon  him. 
he  plaintiff  was  injured,  as  has  been  stated,  June  13,  1908.  He 
taken  to  a  hospital,  where  he  remained  several  weeks,  returned  to 
lome,  and  on  the  31st  of  July  of  that  year  accepted  from  the  relief 
1  department  a  check  for  $8.50,  the  first  payment  for  benefit  for  17 
;  "on  account  of  accident,"  as  the  check  or  order  provided.  He  re- 
ed the  money  and  signed  the  appended  voucher.  In  a  similar  man- 
five  other  payments  were  made  to  him,  extending  down  to  Decem- 
28,  1908,  about  the  time  of  the  commencement  of  the  action,  and 
nents  then  ceased.  The  sums  paid  amounted  to  $85. 
he  plaintiff  testified  that  he  did  not  understand  the  effect  of  the 
tement,  nor  did  he  know  of  the  clause  in  the  application  providing 
acceptance  of  benefits  from  the  relief  fund  for  injuries  should  op- 
e  as  a  release  of  claims  for  damages  against  the  defendant.  He 
a  Book  of  Regulations  in  his  possession  for  nearly  a  year  and  a 
and  knew  that  75  cents  a  month  were  taken  from  his  wages  by 
on  of  his  membership  in  the  organization.  He  had  been  an  em- 
e  of  the  defendant  for  several  years,  during  all  of  which  time  the 
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organization  had  been  in  operation,  and  it  probably  was  often  the  si 
iect  of  conversation  with  his  fellow  workmen. 

Again,  in  response  to  the  written  or  printed  question  of  the  ph} 
cian  who  examined  him,  he  stated  that  the  Regulations  had  b< 
read  to  him.  The  physician,  not  at  the  time  of  the  trial  in  the  emp 
of  the  defendant  or  the  relief  fund,  was  a  witness  on  behalf  of  the  < 
fendant.  He  testified  that  the  plaintiff  informed  him  he  knew  of 
regulations  and  they  had  been  explained  to  him. 

The  trial  judge  submitted  this  question  of  fact  to  the  jury  vi 
clearly  and  fairly.  He  summarized  the  legal  proposition  for  the  be 
fit  of  the  jury  in  this  language : 

"For  all  the  purposes,  necessary  to  be  considered  by  you  In  the  dlscha 
of  your  duties  here,  It  is  sufficient  to  say,  and  1  Charge  you,  that  if  the  pli 
tiff  became  a  member  of  this  Voluntary  Relief  Fund  Department,  as  c 
tended  by  the  defendant,  and  subsequently  received  the  benefits  (which 
admits  he  did  receive),  in  fulfillment  of  this  contract  with  the  defendi 
that  it  bars  him  from  a  recovery  in  this  action.  If  he  became  a  mem 
of  this  relief  department,  permitted  the  defendant  to  deduct  75  cents 
month  from  his  wages  each  month,  and  received  these  benefits  witti 
conscious  understanding  of  his  relation  to  the  defendant  company,  thei 
charge  you  that  it  became  a  bargain  which  he  was  authorized  to  ma 
and  thereby  waive,  upon  his  part,  any  claim  for  damages  for  an  inji 
resulting  from  negligence  upon  the  part  of  the  defendant  and  he  can 
recover." 

The  verdict  of  the  jury  established  this  question  of  fact  against 
plaintiff,  and  we  therefore  on  this  appeal  must  start  with  the  propc 
tion  settled  that,  when  the  plaintiff  became  a  member  of  this  org^ni 
tion,  he  knew  the  application  contained  the  release  provision  quoted  a 
comprehended  its  import.  There  i^s  no  claim  that  the  plaintiff  was 
duced  or  urged  to  accept  the  check  or  order  from  the  relief  fund  i 
partment,  or  that  any  advantage  was  taken  of  him,  or  that  he  did  i 
realize  the  payment  was  on  account  of  his  membership  in  it  and 
reason  of  the  injuries  he  had  sustained.  There  is  no  suggestion  tl 
he  was  not  conscious  when  he  accepted  tlie  check  or  signed  the  voucl 
accompanying  it. 

The  chief  claim  of  the  plaintiff  is  that  the  release  clause  in  the  apj 
cation  renders  the  agreement  void  as  against  public  policy.     The 
search  of  the  counsel  and  what  investigation  I  have  been  able  to  mc 
have  not  resulted  in  discovering  any  authority  in  any  appellate  coi 
in  this  state  on  this  proposition. 

The  counsel  for  the  respondent  relies  upon  Johnson  v.  Fargo,  184 
Y.  379,  77  N.  E.  388,  7  L.  R.  A.  (N.  S.)  637,  affirming  98  App.  E 
436,  90  N.  Y.  Supp.  725.  In  that  case,  the  plaintiff,  upon  entering  1 
service  of  the  defendant,  entered  into  an  agreement  in  writing  whi 
contained  this  provision: 

**I  do  further  agree,  in  consideration  of  my  employment  by  said  Amerlc 
Eixpress  Company,  that  I  will  assume  all  risks  of  accident  or  injury  \vh 
I  shall   meet  with  6r  sustain  In  the  course  of  such  employment,  whetJ 
occasioned  by  the  negligence  of  said  company,  or  any  of  its  members, 
fleers,  agents  or  employes,  or  otherwise." 

He  was  injured  in  the  course  of  his  employment,  and  the  defer 
ant  interposed  the  agreement  as  a  bar  to  the  plaintiff's  cause  of  acti( 
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rial  court,  and  the  appellate  courts  as  well,  held  that  the  provi- 
^as  void  as  against  public  policy.  I  do  not  regard  the  case  as  an 
rity  for  the  respondent  on  this  appeal.  The  provision  there  was 
effective  at  the  inception  of  the  agreement.  It  relieved  the  de- 
it  inevitably  from  a  burden  which  the  law  justljr  imposed  upon  it 
)tect  and  safeguard  its  employes.  If  the  plamtiff  was  injured 
Lit  fault  of  his  own  and  because  of  the  flagrant  negligence  of  the 
iant,  no  liability  to  respond  in  damages  existed,  and  the  defend- 
iderstood  this  when  the  agreement  waS  executed.  The  employe 
Sliged  to  work  to  earn  a  livelihood.  He  was  at  the  mercy  of 
ifendant,  and  they  did  not  contract  on  equal  terms.  If  such  an 
nent  were  held  valid,  there  would  be  no  restraint  on  the  careless 
:ion  of  machinery  or  appliances.  The  plaintiff  had  no  choice  in 
atter.  Acceptance  of  the  service  could  only  be  obtained  by  the 
tion  of  the  agreement  which  absolved  the  defendant  from  respon- 
f  for  its  own  carelessness. 

he  present  case,  at  the  outset,  membership  in  the  society  was  vol- 
f,  although  that  fact  is  not  significant  on  this  vital  proposition, 
nember  loiew  when  he  joined  the  association  that,  if  he  was  in- 

whether  he  accepted  the  benefits  accruing  to  him  by  virtue  of 
embership  or  resorted  to  the  courts,  precisely  the  same  as  if  he 
Dt  entered  into  the  organization,  rested  entirely  with  himself.    He 

prefer  to  accept  the  sums  inuring  to  his  benefit  rather  than  take 
lances  of  uncertain  litigation.  He  might  realize  that  the  injuries 
the  result  of  his  own  carelessness,  or  that  the  defendant  was  free 
fault.  In  that  event  he  had  a  certainty  in  accepting  the  benefits, 
e*  other  hand,  he  might  decide  that  he  had  a  good  cause  of  ac- 
ind  the  sums  he  was  entitled  to  receive  from  the  relief  fund  were 
juate  compensation  for  the  injuries  sustained.  Whatever  conclu- 
le  might  reach  he  was  free  to  carry  into  execution,  and  was  not 
^red  in  his  decision  by  the  clause  referred  to. 
;  plaintiff  was  seriously  injured.  A  jury  have  by  their  ganeral 
:t,  however,  held  that  the  defendant  is  not  liable  to  respond  in 
y^s.  Whether  because  he  executed  the  application,  comprehend- 
illy  its  import,  or  whether  the  defendant  was  not  responsible  for 
juries  he  sustained,  we  do  not  know.  We  are  justified  in  assum- 
lat  all  these  material  questions  of  fact  were  decided  adverse- 
the  claim  of  the  plaintiff.    Smith  v.  Weston,  159  N.  Y.  194,  198, 

E.  38;   Wolf  V.  Goodhue  Fire  Ins.  Co.,  43  Barb.  400,  affirmed 

Y.  620;  People  ex  rel.  Hanrahan  v.  Board  of  Police,  35  Barb. 
Card  V.  Duryee,  66  N.  Y.  651. 

ious  as  were  his  injuries,  therefore,  if  he  had  no  cause  of  action 
I  merits  against  the  defendant,  he  relinquished  nothing  in  accept- 
hat  he  was  entitled  to  in  pursuance  of  his  membership.  The  con- 
with  the  provision  in  it  may  not  operate  unfairly  to  the  employes 
iered  in  their  entirety.  Of  the  5,000  or  6,000  members  injured 
illy,  by  far  the  larger  number  were  trivial  injuries;  and  yet  the 
lers  received  payments  from  the  relief  fund.  They  received  back 
than  they  contributed. 
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There  are  many  authorities  in  other  states  construing  provisions  sim- 
ilar to  the  one  in  controversy,  and  in  several  the  precise  one,  and  irr 
nearly  every  instance  upholding  their  validity.  I  will  cite  only  a  few 
of  these:  Twaits  v.  Penn.  R.  R.  Co.  (N.  J.  Ch.)  75  Atl.  1010,  1013; 
Johnson  v.  Penna.  R.  R.  Co.,  163  Pa.  127,  134,  29  Atl.  854 ;  Ringle  v. 
Penna.  R.  R.  Co.,  164  Pa.  529,  30  Atl.  492,  44  Am.  St.  Rep.  628 ;  Pitts- 
burgh, etc.,  R.  R.  Co.  V.  Moore,  AdmV,  152  Ind.  345,  353,  et  seq.,  53 
N.  E.  290,  44  L.  R.  A.  638 ;  Donald  v.  C,  P.  &  I.  Ry.  Co.,  93  Iowa,  284, 
293,  et  seq.,  61  N.  W.  9tl,  33  L.  R.  A.  492 ;  Petty  v.  Brunswick  & 
Western  Ry.  Co.,  109  Ga.  666,  670,  et  seq.,  35  S.  E.  82 ;  Eckman  v.  C, 
B.  &  Q.  R.  R.  Co.,  64  111.  App.  444.  The  decisions  in  the  federal 
court  are  to  the  same  effect.  Owens  v.  Bait.  &  Ohio  R.  R.  Co.,  35 
Fed.  715,  1  L.  R.  A.  75;  Shaver  v.  Pennsylvania  Co.  (C.  C.)  71  Fed. 
931 ;  Day  v.  Atlantic  Coast  Line,  179  Fed.  26,  102  C.  C.  A.  654. 

The  Chancery  Court  of  New  Jersey,  in  Twaits  v.  Pennsylvania  R. 
R.  Co.,  76  Atl.,  supra,  used  this  language  at  page  1013  in  giving  va- 
lidity to  the  same  clause  we  are  now  considering. 

"Snoclnctly  stated,  the  theory  and  argument  of  the  complainant  are  as 
follows:  The  law  forbids,  and  therefore  treats  as  Invalid,  a  contract  be- 
tween an  employer  and  an  employ^  which  absolves  the  employer  from  re- 
sponsibility for  his  own  negligence.  This  contract,  entered  into  between 
Twaits,  an  employ 6  of  the  Pennsylvania  Railroad  Company,  and  the  relief 
department,  would  come  under  this  ban  and  be  invalid  were  it  not  for  the 
fact  that  after  an  accident  the  employ  6  is  left  free  either  to  sue  the  com- 
pany or  accept  the  benefits  accruing  to  him  by  reason  of  his  membership 
in  the  relief  department  Such  is  the  construction  placed  upon  this  con- 
tract by  our  own  and  many  other  courts." 

In  Johnson  v.  Philadelphia  &  Reading  R.  R.  Co.,  163  Pa.  127,  134, 
29  Atl.  854,  a  leading  case,  the  Supreme  Court  of  Pennsylvania,  in 
passing  upon  a  like  provision,  thus  expressed  itself : 

"It  is  not  the  signing  of  the  contract,  but  the  acceptance  of  benefits  after 
the  accident,  that  constitutes  the  release.  The  injured  party  therefore  is 
not  stipulating  for  the  future,  but  settling  for  the  past;  he  is  not  agreeing 
to  exempt  the  company  from  liability  for  negligence,  but  accepting  com- 
pensation for  an  injury  already  caused  Uiereby." 

Second.  It  is  urged  by  the  respondent  that  the  provision  in  the  ap- 
plication is  within  the  prohibition  of  chapter  657,  Laws  of  1906,  known 
as  the  Barnes  act,  and  in  pursuance  of  which  this  action  is  brought. 
By  that  act  persons  intrusted  with  the  ''authority  of  superintendence" 
by  a  railroad  company  are  vice  principals  of  the  corporation  and  not 
fellow  servants  of  the  injured  employe.  At  the  close  of  the  section  ap- 
pears this  provision : 

"And  no  contract,  receipt,  rule  or  regulation,  between  an  employ^  and  a 
railroad  corporation  or  receiver,  shall  exempt  or  limit  the  liabiUty  of  such 
corporation  or  receiver  from   the  provisions  of  this  section.*' 

There  is  nothing  in  the  clause  in  the  application  made  by  the  plaintiif 
which  exempts  or  limits  the  liability  of  the  defendant.  He  has  two 
remedies  available  to  him.  As  in  any  case  where  a  person  has  an  op- 
portunity of  choosing  one  of  two  or  more  remedies,  the  election  of  one 
thereafter  bars  him  from  resorting  to  another.  The  right  of  selection 
in  this  case  is  not  interfered  with  by  his  agreement.    It  is  the  volun- 
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:t  of  the  member  after  he  has  been  injured  which  may  exempt 
endant  from  liability.  The  clause  in  the  Barnes  act  is  designed 
ent  a  railroad  corporation  from  forestalling  by  contract  an  em- 
right  to  recover  for  injuries  which  he  has  sustained,  not  from 
ting  him  to  compromise  a  claim  after  he  has  made  one.  Any 
ich  forbade  an  employe  from  exercising  untrammeled  his  right 
1st  his  damages  for  injuries  with  his  employer,  or  which  de- 

him  from  choosing  which  of  two  remedies  available  to  him 

adopt,  would  be  invalid. 

authorities  in  other  jurisdictions,  where  statutory  prohibitions 

similar  to  that  contained  in  the  Barnes  act,  uphold  the  validity 
»ntract  like  the  one  in  suit.  Donald  v.  C,  B.  &  Q.  R.  R.  Co.,  93 
284,  294,  61  N.  W.  971,  33  L.  R.  A.  492 ;  Hamilton  v.  S.  K.  N.  & 

R.  Co.   (C.  C.)   118  Fed.  92;  Pittsburgh,  etc.,  R.  R.  Co.  v. 
,  Adm'r,  152  Ind.  345,  53  N.  E.  290,  44  L.  R.  A.  638;  Day  v. 
ic  Coast  Line  R.  R.  Co.,  179  Fed.  26, 102  C.  C.  A.  654. 
d.  Nor  does  the  relief  fund  come  within  the  condemnation  of 

201  of  the  insurance  law  of  the  state.  Hunt  v.  Northern 
1  R.  R.  Co.,  124  App.  Div.  43,  108  N.  Y.  Supp.  267;  Johnson  v. 
id,  163  Pa.  127,  133,  29  Atl.  854 ;  Donald  v.  Railroad,  93  Iowa, 
)5,  61  N.  W.  971,  33  L.  R.  A.  492.  ^ 

case  of  Chicago,  Burlington  &  Quincy  Railroad  Co.  et  al.  v. 
re  (recently  decided  in  the  United  States  Supreme  Court)  219 

549,  31  Sup.  Ct.  259,  55  L.  Ed. ,  is  not  in  conflict  with  the 

sion  here  reached.  In  that  case  the  statute  of  the  state  of 
[Code,  ■§  2071)  made  every  railroad  corporation  liable  for  all 
es  sustained  by  any  employe  "in  consequence  of  the  neglect 

agents,  or  by  any  mismanagement  of  the  engineers  or  other 
res  thereof,  and  in  consequence  of  the  willful  wrongs  *  *  * 
1  agents  or  other  employes."  An  amendment  to  this  statute  in 
Laws  1898,  c.  49)  provided,  among  other  things,  that  neither 
ontract  of  insurance  relief"  between  the  employe  and  the  cor- 
)n,  nor  the  acceptance  of  any  such  relief,  insurance,  benefit,  or 
lity  by  the  *'person  injured,  his  widow,  heirs  or  legal  representa- 
ifter  the  injury  from  such  corporation,  person  or  association, 
ute  any  bar  or  defense  to  any  cause  of  action  brought  under  the 
ions  of  this  section."  But  it  specifically  provided  that  any  set- 
t  for  damages  subsequent  to  the  injuries  received  should  not  be 
ated  by  this  section.     The  United  States  Supreme  Court  held 

was  within  the  competency  of  the  state  Legislature  to  pass  an 
this  kind,  and  that  was  the  only  question  that  was  passed  upon  by 
3urt. 

order  should  be  reversed. 

er  reversed,  with  costs  of  this  appeal  to  the  appellant,  and  the 
I  for  new  trial  denied.    All  concur. 
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In  re  WHALEN. 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  8»  1911.) 

1.  Wills  (§  637*) — Construction— Vested  Interest. 

Testator  directed  a  sale  of  his  real  estate,  and  by  the  third  clause  of 
his  will  required  the  investment  of  «/4o  of  the  proceeds  and  the  payment 
of  income  thereof  semiannually  to  testator's  daughter  M.,  and,  in  case 
she  died  before  testator  or  before  her  husband,  then  to  pay  over  the  sum 
so  invested  to  testator's  widow  and  two  other  daughters,  share  and  share 
alike,  the  shares  given  to  the  daughters  in  such  event  to  be  subject  to 
the  same  regulations  and  restrictions  as  were  thereafter  Imposed  on  be- 
quests to  them,  but,  in  case  M.  survived  her  husband,  then  to  pay  over 
such  proportion  to  her  absolutely  without  restriction  on  the  husband's 
death.  Ecldt  that  since  the  contingent  Interest  in  the  remainder  was 
given  to  the  widow  and  daughters  as  individuals  without  words  of  sur- 
vivorship, and  they  were  not  designated  and  could  not  be  considered  as 
forming  a  class  of  contingent  legatees,  the  widow  took  a  vested  contingent 
interest  in  the  fund  which  on  her  death  passed  as  a  part  of  her  estateb 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec.  Dig.  §  G37.*] 

2.  Wills  (§  630*) — Contingent  Legacies— Restrictions. 

Where  contingent  legacies  are  subject  to  Illegal  restrictions,  such  re- 
strictions do  not  invalidate  the  legacies  in  general,  but  entitle  the  lega- 
tees to  take  freed  therefrom. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec  Dig.  §  630.*] 

3.  Trusts  (§  52*) — ^Partial  Validity. 

Testator  by  the  fourth  clause  of  his  will  directed  his  executors  to  In- 
vest <>/4o  of  a  fund  and  pay  the  Interest  semiannually  to  his  daughter  A. 
for  life  and  at  her  death  to  pay  the  principal  sum  and  accrued  interest 
then  remaining  to  the  order  of  Sisters  of  Mercy  to  which  she  belonged 
and  to  the  house  or  branch  of  the  order  wherein  she  should  be  next 
prior  to  her  death.  By  the  fifth  clause  he  provided  that  another  «/4o  of 
the  fund  should  be  invested  and  the  interest  paid  semiannually  to  his 
daughter  E.  and  at  her  death  t#  pay  the  principal  and  accrued  Interest 
to  the  Ladies  of  the  Sacred  Heart,  to  which  community  testator  be- 
queathed the  principal  at  the  daughter's  death.  Held,  that  the  trusts,  so 
far  as  they  provided  for  the  investment  of  the  fund  and  the  semiannual 
payment  of  the  income  to  testator's  daughters,  were  valid  and  would  be 
enforced  to  that  extent,  regardless  of  the  alleged  invalidity  of  the  be- 
quests in  remainder. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Dec.  Dig.  §  52.*] 

Appeal  from  Surrogate's  Court,  Monroe  County. 

Judicial  settlement  of  the  accounts  of  Richard  Whalen,  as  sole  sur- 
viving executor  and  trustee  of  Patrick  Quinn,  deceased.  From  a  Sur- 
rogate's decree  holding  certain  trusts  created  by  the  will  invalid,  Eliza- 
beth A.  Quinn,  Ann  Quinn,  St.  Joseph's  Convent  Corporation,  and  the 
Ladies  of  the  Sacred  Heart  appeal.     Modified. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Frank  J.  Hone,  for  appellants. 

Everett  K.  Van  Allen,  for  special  guardian  of  infant  respondents 
Donald  F.  and  Kathleen  McGarry. 

Hugh  J.  O'Brien,  for  respondent  Richard  Whalen,  as  executor,  etc 

James  M.  E.  O'Grady,  for  respondents  Bernard  Clark,  Daniel  P. 
McGarry,  and  Anna  J.  McGarry. 

•For  otber  caseB  see  same  topic  &  S  numbeb  In  Dec.  &  Am.  Digs.  1907  to  dat«,  A  Rflp*r  IndexM 
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ROBSON,  J.  The  prcx:eeding,  which  resulted  in  the  decree  from 
which  this  appeal  is  taken,  was  begun  by  filing  in  Surrogate's  Court 
the  petition  of  the  executor  and  trustee  stating  that  petitioner  is  desir- 
ous of  accounting  for  the  fund  held  by  him  as  trustee  under  the  provi- 
sions of  the  third  paragraph  of  the  will  of  Patrick  Quinn,  deceased, 
and  distributing  the  said  fund  to  those  entitled  thereto,  and  asking  the 
direction  of  the  court  as  to  the  proper  distribution  of  the  fund  and  a 
determination  of  the  persons  and  corporations  entitled  thereto.  An- 
swers were  interposed  by  certain  of  the  interested  parties  questioning 
the  validity,  force,  and  effect,  not  only  of  the  third  paragraph  of  the 
will,  but  also  of  the  fourth  and  fifth  paragraphs  thereof,  and  asking 
that  the  said  paragraphs  be  set  aside  as  indefinite  and  contrary  to  law, 
and  that  the  funds  held  by  said  trustee  under  these  clauses  be  distrib- 
uted, as  if  the  testator  had  died  intestate  as  to  them.  It  appears  that  in 
prior  proceedings  in  the  Surrogate's  Court  the  executors  fully  ac- 
counted for  the  funds  of  the  estate,  and  distributed  the  same,  except 
the  three  several  funds  established  by  these  three  items  of  the  will, 
and  received  as  trustees  to  fill  the  trusts  established  by  said  items  the 
sum  of  $17,057.48.  Thereafter  one  of  the  executors  and  trustees  died, 
and  the  surviving  executor  had  an  intermediate  accounting  in  Surro- 
gate's Court  in  which  a  decree  of  settlement  was  entered  by  which  the 
surviving  trustee  was  directed  to  keep  invested  the  total  amount  of  the 
trusts  set  forth  in  these  three  items  of  the  will  and  distribute  the  same 
in  accordance  with  the  provisions  of  the  will.  Apparently  the  sur- 
viving trustee  thereafter  managed  the  several  funds  as  directed  by  the 
will  and  paid  the  income  as  thereby  directed  to  the  several  persons 
entitled  thereto  up  to  the  time  this  proceeding  was  begun. 

Patrick  Quinn,  the  testator,  died  February  11,  1885,  and  his  will, 
with  one  codicil  thereto,  both  executed  in  1884,  was  admitted  to  pro- 
bate on  the  26th  of  February,  1885.  He  left  him  surviving  Ann  Quinn, 
his  widow,  and  Mary  Clark,  Ann  Quinn,  and  Elizabeth  A.  Quinn,  his 
daughters,  and  Edward  J.  McGarry,  Anna  J.  McGarry,  and  Daniel  P. 
McGarry,  children  of  a  deceased  daughter,  his  only  heirs  at  law  and 
next  of  kin.  Thereafter  the  widow,  Ann  Quinn,  died  intestate  leaving 
as  her  only  next  of  kin  her  children  and  grandchildren  who  are  the 
children  and  grandchildren  of  the  testator,  above  named.  After  the 
death  of  the  widow,  Ann  Quinn,  her  grandson,  Edward  J.  McGarry, 
died,  leaving  two  children,  Donald  F.  and  Kathleen  McGarry.  There- 
after and  in  December,  1907,  Mary  Clark  died  intestate,  leaving  her 
surviving  her  husband,  Bernard  Clark,  and  no  descendant  or  ancestor 
in  the  direct  line. 

Testator's  will  first  directs  the  sale  of  all  real  estate  he  might  own 
at  his  death,  the  proceeds  to  be  added  to  all  his  other  property  "there- 
by constituting  one  fund,"  which,  after  payment  therefrom  of  debts 
and  expenses,  the  executors  are  directed  to  distribute  in  accordance 
with  the  provisions  of  the  will  following.  The  succeeding  clauses  of 
the  will  now  in  question  are  as  follows : 

"Third.  I  direct  my  executors  to  safely  Invest  the  six-fortieth  (^-40)  part 
of  the  fund  above  named  and  pay  the  interest  thereof  half  yearly  to  my 
daughter  Mary,  wife  of  Bernard  Clark.  In  case  she  should  die,  however, 
before  my  death  or  before  the  death  of  her  said  husband,  Bernard  Clark,  I  then 
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direct  my  executors  to  pay  over  said  sum  so  Invested  to  my  wife  Ann  Quinn 
and  my  daughters  Ann  and  Elizabeth,  share  and  share  alike,  the  shares 
hereby  In  that  event  given  to  my  said  daughters  to  be  subject  to  the  same 
regulations  and  restrictions  as  are  hereinafter  imposed  on  bequests  to 
them;  but  In  case  she  should  survive  her  husband,  said  Bernard  Clark,  I 
direct  my  said  executors  to  pay  over  said  sum  so  invested  to  her  my  said 
daughter  Mary  absolutely  and  without  restrictions,  on  the  death  of  her 
husband. 

"Fourth.  I  direct  my  executors  hereinafter  named  to  safely  Invest  the 
six-fortieth  (6-40)  part  of  the  fund  above  named,  and  pay  the  interest 
thereof  half  yearly  to  my  daughter  Ann,  now  a  member  of  the  order  known 
as  the  Sisters  of  Mercy  and  named  therein  Sister  M.  Xavler,  during  the 
term  of  her  natural  life,  and  at  her  death  to  pay  the  principal  sum  so 
invested  together  with  any  accrued  interest  then  remaining  to  the  said  order 
of  the  Sisters  of  Mercy  to  which  my  said  daughter  now  belongs  and  to  that 
house  or  branch  of  said  order  wherein  she  shall  be  next  prior  to  her  death. 

"Fifth.  I  direct  my  said  executors  to  also  safely  Invest  another  six- 
fortieth  (6-40)  part  of  the  fund  above  named  and  pay  the  interest  thereof 
half  yearly  to  my  daughter  Elizabeth  A.  Quinn,  now  a  mehiber  of  the 
religious  community  known  as  the  Ladies  of  the  Sacred  Heart  during  the 
term  of  her  natural  life;  and  at  her  death  to  pay  the  principal  sum  so 
invested  together  with  any  accrued  interest  then  remaining,  to  the  said 
Ladles  of  the  Sacred  Heart  to  which  community  I,  at  the  death  of  my 
said  daughter  give  and  bequeath  the  same." 

The  determination  of  the  Surrogate's  Court  in  respect  to  the  sev- 
eral trust  funds  which  the  testator  sought  to  create  by  these  provisions 
of  the  will  is:  That,  as  to  the  fund  established  by  the  third  item  of 
the  will,  the  widow,  Ann  Quinn,  took  a  vested  contingent  remainder 
in  two  of  the  six-fortieths  of  the  estate  set  apart  by  that  clause  subject 
to  the  life  estate  therein  of  Mary  Clark,  and,  the  life  estate  having  ter- 
minated, this  portion  of  the  fund  is  directed  to  be  paid  to  the  adminis- 
trator of  the  estate  of  Ann  Quinn  when  one  shall  be  appointed.  That 
as  to  the  two- fortieths  given  in  that  item  to  each  of  the  daughters,  Ann 
and  Elizabeth  A.  Quinn,  they  are  subject  to  the  same  regulations  and 
restrictions  as  are  imposed  upon  legacies  given  them  by  the  subsequent 
clauses  of  the  will.  That  the  trusts  attempted  to  be  created  by  the  sub- 
sequent clauses,  thus  referred  to,  being  the  fourth  and  fifth  clauses 
thereof,  are  each  invalid  and  void,  and  the  fund  referred  to  in  each 
clause,  together  with  the  share  of  the  fund  given  the  legatee  by  the 
third  clause,  passes  to  the  next  of  kin  of  the  testator  to  be  distributed 
as  unbequeathed  assets. 

Counsel  for  appellants  urges  that  the  surrogate's  determination  as 
to  the  share  of  the  widow,  Ann  Quinn,  in  the  fund  established  by  the 
third  clause  and  the  disposition  thereof  which  he  has  directed  are  er- 
roneous. The  theory,  upon  which  this  claim  is  based,  is  that  the 
interest  in  remainder  in  this  fund  did  not  vest  until  the  contingency, 
by  which  its  ultimate  destination  was  to  be  determined,  should  be  de- 
cided, either  by  the  death  of  the  life  beneficiary,  before  her  husband, 
or  by  the  death  of  her  husband  leaving  her  surviving.  The  widow, 
Ann  Quinn,  having  died  before  the  life  beneficiary,  it  is  claimed  she 
never  had  a  vested  interest  in  any  part  of  the  fund ;  and  the  two  sur- 
viving daughters,  being  at  the  time  the  contingency  was  decided  by  the 
death  of  the  life  beneficiary  leaving  her  husband  surviving  the  only 
survivors  of  those  to  whom  in  that  event  the  fund  was  directed  to  be 
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re  now  entitled  to  the  whole  fund.  A  sufficient  answer  to  this 
vould  seem  to  be  that  the  testator's  intention  does  not  seem  to 
>  expressed.  The  contingent  interest  in  remainder  in  this  fund 
n  to  the  widow  and  the  daughters,  Ann  and  Elizabeth,  as'  indi- 
;  whose  right  to  take  is  neither  limited  nor  enlarged  by  words  of 
)rship.  Nor  are  they  designated  nor  could  they  properly  be 
jred  as  forming  a  class  of  contingent  legatees  the  membership 
ch  was  intended  by  the  testator  to  be  determined  when  the  con- 
:y  determining  the  disposition  of  the  fund  occurred. 
:  the  widow,  Ann  Quinn,  took  a  vested  contingent  interest  in 
md,  which  on  her  death  would  pass  as  a  part  of  her  estate, 
also  to  be  supported  by  authority.  Hennessy  v.  Patterson,  85 
[)1.  But,  whether  it  be  held  that  this  share  of  the  fund  is  a  part 
estate,  or  should  be  treated  as  a  lapsed  legacy,  the  interests  of 
rties  now  entitled  to  share  therein  would  apparently  not  be 
illy  changed;  since  it  appears  that  the  same  persons  are  the 
f  icin  of  the  testator  and  of  his  widow. 

surrogate  decides  that  the  interests  of  Ann  and  Elizabeth  in 
nd  are  respectively  subject  to  the  same  regulations  and  restric- 
ontained  in  the  fourth  and  fifth  clauses  of  the  will  by  which  the 
al  legacies  to  these  beneficiaries  are  given ;  and,  having  deter- 
that  these  regulations  and  restrictions  are  illegal  and  make  void 
acies  severally  given  by  these  clauses,  the  same  result  follows 
leir  interests  in  this  fund.  It  would  seem  that,  if  the  regulations 
strictions  sought  to  be  imposed  upon  this  direct  gift  of  shares 
fund  to  the  legatees  are  invalid  and  illegal,  each  of  the  legatees 
take  her  share  freed  of  these  invalid  restrictions  and  regulations, 
of  the  bequest  itself  being  thereby  made  void  and  the  whole  in- 
>f  the  beneficiary  in  the  legacy  swept  away  because  of  that  fact 
Oxley  V.  Lane,  35  N.  Y.  340,  349. 

le  fourth  clause  of  the  will  testator  makes  evident  his  intention 
blish  a  fund  to  be  held  and  managed  by  his  executors  as  trustees 
the  life  of  his  daughter,  Ann,  the  income  of  which  to  be  paid 
by  the  trustees  half  yearly.  So  much  of  his  testamentary  inten- 
nnot  be  questioned  as  in  any  way  illegal,  unless  it  is  clear  that  he 
ide  this  provision  for  his  daughter  dependent  upon  some  other 
disposition  of  the  fund  to  such  an  extent  that  his  intended 
mtary  disposition  thereof,  as  a  whole,  would  be  thwarted,  if 
ovision  be  given  effect  and  the  illegal  portion  excluded. '  If  the 
urposes  of  a  trust  are  separable  from  the  illegal  portion  thereof, 
mer  may  be  sustained,  though  the  latter  cannot.  This  principle 
dstently  stated  and  applied  in  numerous  cases.  That  the  life 
t  of  Ann  Quinn  is  in  no  way  made  dependent  upon  the  ultimate 
tion  of  the  remainder,  beyond  the  fact  that  it  is  to  be  derived 
me  from  investment  of  the  fund,  is  apparent.  It  is  the  principal 
on  for  this  daughter  made  by  the  will.  If  that  fails,  her  per- 
>enefit  from  the  estate  under  the  terms  of  the  will  is  practically 
Lted.  Such  result  should  be  avoided  unless  its  attainment  is  pos- 
nly  by  a  palpable  violation  of  legal  principles.  It  also  appears 
itially  at  least  that  for  many  years  she  has  received  the  income 
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of  this  fund,  and  such  payments  of  the  income  have  received  the  ap- 
proval of  the  Surrogate's  Court  on  settlement  of  the  accounts  of  the 
trustees.  The  suggestion  that  it  is  apparent  that  testator  intended  this 
income  to  go  to  the  daughter  knowing  that  it  would  be  used  by  her 
only  for  the  benefit  of  the  residuary  legatee  of  the  fund,  the  religious 
community  of  which  she  was,  and  is,  a  member,  and  that  the  testator's 
intention  was  manifest  to  give  in  this  way  the  whole  fund  to  the  resid- 
uary legatee  is  not  persuasive.  The  income  is  given  to  her  as  an 
individual.  The  use  to  which  it  is  to  be  applied  she  determines.  It  is 
her  property  not  subject,  or  subjected,  to  the  control  of  the  residuary 
legatee.  Her  life  estate  in  this  fund  is  a  legal  and  subsisting  interest 
tlierein. 

The  similar  interest  of  the  daughter  Elizabeth  A.  Quinn  in  the  trust 
fund  provided  for  by  fifth  clause  is  for  like  reasons  equally  valid  and 
subsisting. 

The  conclusions  indicated  above  necessarily  require  a  modification 
of  the  surrogate's  decree  so  far  as  it  directs  immediate  distribution  of 
these  funds  to  the  next  of  kin  as  property  of  the  testator  not  effectually 
bequeathed  by  his  will. 

Whether  the  legatees  to  which  these  funds,  subject  to  the  life  estates 
therein,  are  given  by  the  terms  of  the  will,  can  take  the  several  re- 
mainders on  the  termination  of  the  life  estates  therein,  it  is  perhaps 
unnecessary  now  to  determine.  The  stipulations  of  fact  and  the  evi- 
dence in  the  record  now  before  us  are  so  incomplete  and  unsatisfactory 
that  the  past  and  present  legal  status  of  these  corporations,  or  associa- 
tions, and  their  several  legal  capacities  to  take  these  legacies,  are  so 
uncertain  that  it  is  difficult,  if  not  impossible,  to  pass  intelligently  upon 
their  present  rights  as  legatees.  In  view  of  the  fact  that  these  funds 
must  continue  to  be  held  and  managed  by  the  trustee  for  the  life  of  the 
several  life  beneficiaries  therein,  decision  as  to  the  ultimate  disposition 
of  the  funds  may  well  abide  until  in  some  subsequent  proceeding  the 
rights  of  the  parties  in  interest  may  be  ascertained  upon  a  more  com- 
plete and  satisfactory  presentation  of  the  necessary  facts. 

The  decree  should  be  modified  so  as  to  provide  in  eflFect  that  the 
trustee,  during  the  life  of  Ann  Quinn,  hold,  manage,  and  invest  the 
fund  established  by  the  fourth  clause  of  the  will,  together  with  one- 
third  of.  the  fund  established  by  the  third  clause,  and  pay  over  the  in- 
come thereof  to  her  during  her  life;  that  he  in  like  manner  hold, 
manage,  and  invest,  during  the  life  of  Elizabeth  A.  Quinn,  the  fund 
established  by  the  fifth  clause  of  the  will,  together  with  one-third  of 
the  fund  established  by  the  third  clause  and  pay  over  the  income 
Thereof  to  her  during  her  life ;  that  the  rights  of  the  parties  to  the  re- 
mainder in  said  several  funds  are  not  now  passed  upon,  nor  deter- 
mined ;  and  that  the  decree  as  modified  be  affirmed,  with  costs  of  this 
appeal  to  all  parties  appearing  by  separate  attorneys  payable  out  of  the 
estate.    All  concur. 
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BALLARD  ▼.  VILLAGE  OF  HAMBURG, 
me  Court,  Appellate  Division,  F6urth  Department     March  8,  1011.) 

«IC1PAL   CORrOBATIONS    (§   821*)— lOY    SIDEWALKS— QUESTION    FOB   JUBT. 

In  an  action  for  injuries  alleged  to  have  been  due  to  a  fall  upon  an 
r  sidewalk,  held,  on  the  evidence,  that  the  question  of  the  condition  of 
e  sidewalk  was  for  the  Jury. 

[Ed.  Note.— For  other  cnses,  see  Municipal  Corporations,  Cent  Dig.  U 
45-1767;   Dec.  Dig.  {  821.*] 

^ICIPAL  COBPORATIONS  (|  771*)— DETECT  IN  StRBOTS— lOT  SIDEWALK. 

A  municipal  corporation  is  not  liable  for  injuries  caused  by  an  icy 
lewalk,  unless  it  is  shown  that  the  injuries  were  caused  by  hummocks 
ridges  of  ice  which  liad  accumulated  and  were  then  permitted  to  re- 
lin  for  some  time  after  the  weather  was  such  as  to  permit  their  re- 
)val. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  § 
27 ;   Dec  Dig.  {  771.*] 

7  Trial  ({  108*)— Newly  Discovered  Evidence— Probable  Effect— 
:rsonal  Injuries. 

Where  the  affidavits  presented  with  the  motion  of  defendant  munlc 
ility  for  a  new  trial,  in  an  action  for  injuries  caused  by  a  fall  on  an 
r  sidewalk,  show  that  on  a  new  trial  witnesses  would  give  important 
idence  as  to  the  plaintiff's  physical  condition  before  the  accident,  which 
)uld  probably  affect  the  amount  of  damages,  a  new  trial  may  be  er- 
red. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  §{  226,  i227 ;  Dec. 
g.  I  108.»] 
Spring  and  Kruse,  JJ.,  dissenting. 

)eal  from  Trial  Term,  Erie  County. 

ion  by  Ada  L.  Ballard  against  the  Village  of  Hamburg.  Prom 
§;ment  of  the  Supreme  Court,  entered  in  Erie  county  upon  a 
t  of  a  jury,  and  from  orders  denying  motions,  defendant  ap- 

Reversed,  and  new  trial  ordered. 
:ued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
3E,  and  ROBSON,  JJ.  ^ 

lip  A.  Laing  and  W.  H.  Ticknor,  for  appellant. 

xles  W.  Sickmon  and  Arthur  C.  Wade,  for  respondent 

LLIAMS,  J.    The  judgment  and  orders  should  be  reversed,  and 

trial  granted,  with  costs  to  the  appellant  to  abide  event, 
i  action  was  for  negligence.  The  plaintiff  slipped  and  fell  upon 
f  the  defendant's  sidewalks,  and  received  injuries  for  which 
as  recovered  $10,500  damages.  The  recovery  was  based  upon 
iim  that  plaintiff  fell  upon  a  ridge  of  ice  on  the  sidewalk,  eight 
I  inches  in  height,  that  had  been  permitted  to  remain  upon  the 
for  months.  The  plaintiff,  her  sister,  and  three  other  girls, 
is  of  plaintiff,  testified  to  this  condition  of  the  walk.  Seven 
jses  for  the  defendant  gave  evidence  tending  to  show  there  was 
ige  of  ice  there  at  all;  and  two  other  witnesses  testified  that 
iff  said  ^e  did  not  know  whether  there  was  a  ridge  of  ice  on 
alk  or  not,  that  there  was  ice,  and  it  was  slippery  all  about,  and 

iier  case*  ie«  Mme  topic  A  fi  nitmbbb  in  D«c.  4k  Am.  Digs.  1907  to  date,  4k  Rep'r  IndexM 
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that  on  her  way  to  the  car,  after  she  fell,  she  had  to  exercise  gr 
care  to  avoid  falling  again.  There  was  also  evidence  on  both  si( 
as  to  the  weather  for  some  time  before  the  accident,  the  fall  of  sn 
and  rain,  and  the  freezing  and  thawing.  There  was  evidence  tei 
ing  to  show  that  all  the  walks  were  icy  and  slippery  when  the  ac 
dent  occurred,  and.  I  do  not  find  that  this  evidence  was  contradict 
' "  It  was  a  question  for  the  jury  to  determine  what  the  condition 
the  walk  was  where  the  accident  occurred.  The  slipping  and  falli 
on  an  icy  sidewalk  does  not  ordinarily  give  a  right  of  action  agai; 
a  municipality^  especially  when  the  weather  is  such  as  to  render 
the  walks  icy  and  slippery.  Under  such  circumstances  the  clean  wa 
are  the  most  dangerous  after  water  has  fallen  upoA  them  and  froz- 
In  order  to  recover  in  an  icy  sidewalk  case,  it  must  appear  that  1 
fall  was  not  by  reason  merely  of  ice  and  a  slippery  condition,  but  v 
caused  by  hummocks  or  ridges  of  ice  and  snow  which  had  accun 
lated  and  been  permitted  to  remain  for  a  considerable  time,  when  1 
weather  had  been  such  as  to  permit  the  walk  to  be  cleaned  off. 
often  occurs  that  municipalities,  large  and  small,  are  visited  by  weai 
cr  conditions  causing  their  walks  generally  to  be  for  a  time  in 
dangerous  condition  from  ice,  and  no  one  is  at  fault.  The  plaint 
in  this  case  contended  at  the  trial  that  her  fall  was  upon  a  walk 
such  condition  as  to  charge  the  defendant  with  liability  under  t 
well-settled  principles  of  law  above  referred  to.  Where  in  such  a  a 
there  is  considerable  evidence  controverting  such  a  claim  on  the  p; 
of  the  plaintiff,  suspicion  is  liable  to  be  created  that  the  evider 
may  be  made  to  suit  the  necessities  of  the  case  and  avoid  the  law  s 
plicable  thereto.  Ordinarily  the  jury  must  settle  the  fact  as  to  t 
real  condition  of  the  walk,  and  here  it  has  found  in  favor  of  t 
plaintiff  on  this  issue. 

Upon  the  other  great  issue  in  this  case,  as  to  the  injuries  of  t 
plaintiff  chargeable  to  this  accident,  there  was  at  the  trial  a  seric 
conflict  in  the  evidence.  The  plaintiff  claimed  that  aU  the  infirmiti 
were  chargeable  to  t|jis  fall  upon  the  sidewalk,  while  the  defenda 
insists  that  she  was  ailing  long  before  this  accident,  and  that  she  h 
been  allowed  to  recover  here  for  infirmities  in  no  way  resulting  frc 
this  fall.  She  has  the  legal  right  to  recover  only  for  such  injuries  as  z 
tually  resulted  from  the  fall.  It  is  always  difficult  to  defend  t 
claims  of  women  for  damages  by  reason  of  personal  injuries  arisi 
from  accidents.  They  can  testify  to  their  condition  before  the  a 
cident  and  their  alleged  sufferings  since,  and  whether  all  their  i 
firmities,  which  apparently  exist  and  are  real  at  the  time  of  the  tri 
had  their  commencement  at  the  time  of  the  accident  or  date  far  ba 
of  it,  are  largely  within  the  knowledge  and  keeping  of  themselv( 
and  subject  to  little  or  no  contradiction  by  other  e\ndence.  In  the 
times,  when  women's  spines  and  nerves  and  female  organs  play  su 
an  important  part  in  negligence  cases,  we  are  liable  at  times  to  b 
come  skeptical  as  to  the  real  condition  of  things,  when  large  verdic 
are  recovered  from  juries.  Considerable  evidence  was -given  on  t) 
trial  upon  this  issue,  it  was  submitted  to  the  jury,  and  they  render 
this  large  verdict.    I  will  not  attempt  to  analyze  or  discuss  the  c^ 
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rearing  upon  this  issue.  It  is  claimed  that  the  finding  of  the 
pon  the  two  issues  referred  to  was  contrary  or  against  the 
of  evidence,  and  that  the  damages  certainly  are  excessive, 
was  a  motion  for  a  new  trial,  on  account  of  newly  discovered 
:e,  and  the  affidavits  of  witnesses  were  produced  thereon,  show- 
ry  could  give  very  important  evidence,  especially  as  to  the 
f s  condition  before  the  accident,  which  might  at  least  cause 
derable  reduction  in  the  amount  of  damages  recovered.  I  am 
isfied  with  the  verdict  that  has  been  rendered, 
might,  as  we  frequently  do,  provide  for  a  reduction  of  the 
:  of  the  verdict  merely;  but  I  think  it  better  to  order  a  new 
id  permit  another  hearing  of  the  c^ise  before  a  jury.  The  par- 
11  then  have  an  opportunity  to  contest  again  all  the  questions 
d  in  the  case,  and  take  the  judgment  of  another  jury  thereon, 
icur,  except  SPRING  and  KRUSE,  JJ.,  who  dissent 


NEWTON  v.  EVERS  et  al. 

me  Court,  Appellate  Division,  Fourth  Department    March  8,  1011.) 

EBTT  (§  lO*) — Presumption  as  to  Possession. 

1  the  absence  of  evidence  to  the  contrary,  It  was  to  be  presumed  that 

rantee  went  into  possession  in  pursuance  of  his  deed. 

Sd.  Note. — For  other  cases,  see  Property,  Dec.  Dig.  §  10.*] 

OAOES  (§  275*)  —  Tbansfeb  of  Pbopebty  —  Right  to  Contest   Mobt- 

E. 

rantees,  who  assumed  and  agreed  to  pay  a  mortgage  given  by  a  pred- 
laoT  in  title,  are  estopped  from  attacking  the  validity  of  the  mort- 
Q  on  the  ground  that  the  mortgagor  never  had  title. 
Sd.    Note.— For  other  cases,  see  Mortgages,  Cent   Dig.   {§  772-781; 
.  Dig.  i  275.*] 

GAGES  (§  275*) — Tbansfeb  of  Mortgaged  Pbopebtt— Bona  Fide  Pub- 

SEBS. 

fter  B.  had  purchased  property  from  W.  for  $1,500,  giving  a  purchase- 
ley  mortgage  and  paying  $500  in  cash,*  he  was  adjudged  a  lunatic ; 
eing  found  that  the  lunacy  began  prior  to  such  transaction.  V.  was 
Dinted  committee,  and  before  the  adjudication  was  determined  deeded 
property  to  B.*8  gi-antor,  who  discharged  the  mortgage  for  $1,000  and 
B  a  mortgage  to  V.  as  committee  for  $500,  which  he  subsequently 
1;  the  transaction  being  intended  to  undo  what  had  been  done  be- 
en W.  and  B.  Thereafter  W.  conveyed  the  property,  and  a  grantee 
I  chain  of  conveyances  gave  a  purchase-money  mortgage  for  $1,500. 
h  grantee  thereafter  assumed  and  agreed  to  pay  the  mortgage  as 
I  of  the  purchase  price  until  the  property  was  finally  conveyed  by 
ranty  deed  without  reference  to  the  mortgage,  and  then  by  quitclaim 
1  to  F.  F.,  a  married  woman,  was  represented  by  her  husband  as 
attorney,  and  he  knew  the  history  of  the  line  of  conveyances  and 
mortgages.  Subsequently  B.  was  adjudged  to  be  sane,  and,  V.  be- 
required  to  account,  the  $500  received  from  W.  was  paid  to  B.,  who 
-eafter  quitclaimed  to  F.  There  was  no  consideration  for  the  con- 
ince  to  F.  Held,  that  the  assignee  of  the  purchase-money  mortgage 
entitled  to  foreclose  the  same;  B.  having  ratified  the  transaction  lie- 
en  V.  and  W.,  and  F.  not  being  a  bona  fide  purchaser. 
2d.  Note. — For  other  cases,  see  Mortgages,  Dec.  Dig.  {  275.*] 
cLennan,  P.  J.,  dissenting, 
r  cases  see  same  topic  it  I  nxtmbsb  In  Dec.  &  Am.  Dlgi.  1907  to  dale,  A  Rep'r  Indexes 
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Appeal  from  Equity  Term,  Erie  County. 

Action  by  George  M.  Newton,  as  administrator  of  the  Estate  of 
Elizabeth  Newton,  deceased,  against  Jesse  Evers  and  others.  From  a 
judgment  for  defendants  (68  Misc.  Rep.  364,  123  N.  Y.  Supp.  1009), 
plaintiff  appeals.    Reversed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

W.  S.  Thrasher  and  J.  L.  Hurlbert,  for  appellant. 
Frank  C.  Ferguson,  for  respondents  Kruse  and  Ferguson* 
D.  N.  McNaughtan,  for  respondent  McKenzie. 

SPRING,  J.  This  action  is  to  foreclose  a  mortgage.  On  the  17th 
of  September,  1884,  one  Woodward  conveyed  to  William  Blakely  about 
27  acres  of  land  in  the  town  of  Evans,  in  Erie  county,  for  the  consid- 
eration of  $1,500.  He  took  back  a  purchase-money  mortgage  for  $1,- 
000,  and  Blakely  paid  him  $500  in  cash.  In  the  fall  of  1885  lunacy 
proceedings  were  commenced,  and  Blakely  was  adjudged  a  lunatic 
September  24th  of  that  year;  and  the  jury  by  their  inquisition  found 
that  the  lunacy  commenced  prior  to  the  delivery  of  the  deed  mentioned. 
John  Vellum  was  appointed  committee  of  the  person  and  estate  of  the 
lunatic.  On  the  16th  day  of  September,  1885,  and  before  the  adjudi- 
cation was  determined.  Vellum  executed  a  deed  purporting  to  be  made 
by  him  as  committee  to  Woodward  of  the  premises  mentioned.  Wood- 
ward discharged  the  mortgage  for  $1,000,  which  had  been  given  to  him 
by  Blakely  and  executed  a  mortgage  to  Vellum  as  committee,  for  the 
sum  of  $500,  which  he  subsequently  paid.  This  transaction,  as  the 
court  has  found,  was  with  the  evident  purpose  of  undoing  what  had  ' 
been  done  by  the  deed  from  Woodward  to  Blakely.  The  court  further 
finds: 

"That  thereupon,  as  a  part  of  this  attempt  to  undo  what  had  been  done, 
the  said  Woodward  satisfied  the  mortgage  of  $1,000  which  had  been  given  to 
him  by  Blakely  and,  to  secure  the  payment  of  the  $500  in  purchase  money 
which  Blakely  had  paid  him,  executed  and  delivered  to  the  committee  a 
mortgage  on  the  property  for  $500." 

Vellum,  after  his  appointment  as  committee,  reacknowledged  the 
deed  purporting  to  be  made  in  that  capacity.  Of  course.  Vellum  ex- 
ceeded his  authority  in  executing  this  deed  and  in  carrying  out  this 
transaction,  but  it  will  not  be  disregarded  by  a  court  of  equity  when 
called  upon  to  adjust  the  rights  of  the  parties.  Woodward  supposed 
he  was  revested  with  the  title,  and  he  so  acted.  On  September  16, 
1886,  he  conveyed  to  Louisa  J.  Kinner  these  premises,  which  deed  was 
recorded  in  October.  August  5,  1887,  Mrs.  Kinner  and  her  husband 
conveyed  to  Jesse  Evers,  who  gave  back  a  purchase-money  mortgagre 
for  $1,500,  and  that  is  the  mortgage  which  the  plaintiff,  as  owner  by 
assignment,  has  attempted  to  foreclose;  and  a  bond  accompanied  this 
mortgage. 

Conveyances  were  made  in  the  line  from  Kinner  until  the  title  be- 
came vested,  July  21,  1888,  in  John  Henry  and  Helena  Kruse;  each 
grantee  assuming  and  agreeing  to  pay  the  bond  and  mortgage  as  part 
of  the  purchase  price.    The  Kruses  conveyed  to  Drefs  and  Cook  by 
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mty  deed  without  reference  to  the  mortgage  in  suit,  and  Drefs 
>3ok  in  August,  1889,  conveyed  by  quitclaim  deed,  with  covenants 
St  grantor,  to  Julia  E.  Ferguson,  the  present  respondent,  and 
was  no  consideration  for  this  deed,  which  was  recorded, 
is  business  was  transacted  for  Mrs.  Ferguson  by  her  husband  as 
ttomey,  and  he  stipulated  on  the  trial  that  he  acted  for  her  in  all 
transactions.  Mr.  Ferguson  was  familiar  with  the  history  of  the 
f  conveyances  and  the  mortgages  above  described, 
jfs,  in  narrating  the  transaction  with  Ferguson — and  his  evi- 
is  undisputed — testified: 

rguson  said,  'Although  you  have  a  warranty  deed  to  the  property,  yon 
Qot  title,  because  there  Is  a  crazy  man  In  that'  He  snys  that  h- 
not  give  title  to  that  property,  said  there  Is  also  a  mortgage  of  ^l.noo 
t  it,  and  says  you  cannot  sell  it  or  do  anything  with  it  *\yell,'  says 
.  Ferguson,  what  would  you  suggest?  He  said:  'I  do  not  know.  I 
[)ok  into  it*  I  says:  'Take  your  own  time.  Here  are  the  papers, 
into  it  and  see  what  you  will  do  with  it.'  Ferguson  sent  word  and 
We  have  got  that  deed  ready  of  the  property,  if  you  want  to  give  it.* 

we  will  sign  it.  We  went  down  and  signed  the  deed.  He  did  not  tell 
o  the  crazy  man  was.     He  did  not  tell  us  about  the  mortgage.     Fer- 

said  there  was  a  mortgage  of  $1,500.  He  said  the  man  who  loaned 
Duey  should  have  known  that  we  ought  not  to  have  loaned  the  money, 
[>mething  about  title  not  right,  as  we  did  not  care  to  hold  the  property 
ide  him  a  present  of  it  Fer^son  did  not  tell  us  who  we  were  deal- 
th.    We  understood  it  was  Ferguson  himself.    We  thoncrht  so  because 

remarks  made  that  day  when  we  went  to  Hubbell's  office  to  take  the 
vledRment  Ferguson  said,  'My  clients  are  going  to  make  me  a  present 
\  piece  of  property.'  I  did  not  understand  that  the  conveyance  was  to 
3on*s  wife  until  after  this  lawsuit  was  started.     I  did  not  know  that 

to-day." 

kely  on  April  28,  1891,  was  adjudged  to  be  sane,  and  Vellum  dis- 
ed  as  committee.  Mr.  Ferguson  was  attorney  in  the  proceeding 
•curing  the  order  adjudging  Blakely  to  be  restored  to  sanity.  Vel- 
^as  required  to  account  as  committee  of  Blakely.  Mr.  Ferguson 
sented  the  latter,  and  the  balance  in  the  hands  of  the  committee 
he  sum  of  $537.51,  which  included  the  $500  he  received  from 
Iward,  and  the  money  was  paid  to  Blakely  or  his  attorney  as  the 
,  dated  June  3,  1891,  directed. 

quitclaim  deed,  dated  May  4,  1891,  a  week  after  he  was  declared 
sane,  Blakely  conveyed  to  Mrs.  Ferguson.  There  was  no  con- 
Ltion  for  the  deed  from  Drefs  and  Cook  to  Mrs.  Ferguson,  and 
Tidcnce  does  not  disclose  any  in  that  driven  by  Blakely  to  her,  and 
ently  none  is  recited  in  the  conveyance.  The  evidence  does  not 
directly  that  all  the  parties  to  these  deeds  went  into  possession  of 
roperty,  but  it  does  not  show  to  the  ctmtrary;  and  we  therefore 
the  right  to  assume  each  grantee  went  into  possession  in  pur- 
e  of  his  deed,  Parkinson,  Spec.  Gdn.i  v.  Sherman,  74  N.  Y,  BB, 
n.  Rep.  268. 

2  interest  was  paid  on  the  mortgage  until  18S9,  but  none  has 
paid  since  Mrs.  Fer^nison  obtained  title  to  the  property. 
*  plaintiff  commenced  this  action  to  foreclohe  the  mortgage,  and 
:spondent  Mrs.  Ferguson  defended  on  the  ground  that  the  mort- 
was  invalid  because  Woodward  obtained  no  title  by  the  deed 
Vellum.    It  is  true  that  Vellum  could  not  vest  Woodward  with 
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the  legal  title  by  the  unauthorized  conveyance  which  he  made.  Woi 
ward,  however,  did  obtain  what  purported  to  be  a  conveyance  i 
went  into  possession  of  the  property.  He  and  Vellum  supposed  t 
by  accepting  the  deed,  discharging  the  mortgage,  etc.,  the  rights 
the  parties  were  exactly  the  same  as  if  no  conveyance  had  been  mj 
by  Woodward  to  Blakely.  No  matter  as  to  the  validity  of  this  o 
veyance  to  Woodward.  Each  of  the  grantees  after  the  mortgage  \ 
given,  down  to  and  including  the  Kruses,  assumed  and  agreed  to  \ 
this  mortgage ;  and  they  are  estopped  from  attacking  the  validity  uf 
which  their  own  title  depended.  Parkinson  v.  Sherman,  74  N.  Y. 
30  Am.  Rep.  268 ;  Cottle  v.  County  of  Erie,  57  App.  Div.  443,  448, 
seq.,  67  N.  Y.  Supp.  996;  Hartley  v.  Harrison,  24  N.  Y.  170;  Remii 
ton  &  Sons  P.  &  P.  Co.  v.  Caswell,  126  App.  Div.  142,  150,  110  N. 
Supp.  556. 

The"  title  which  Mrs.  Ferguson  obtained  from  Drefs  and  Cc 
was  in  this  same  line  of  conveyances,  and  she  is  estopped,  so  far  as  ! 
depends  upon  that  conveyance,  from  repudiating  the  source  of  t 
in  Woodward. 

Blakely  ratified  the  transaction  bet>\'een  Vellum  and  Woodwa 
The  only  money  which  Blakely  parted  with  when  he  purchased  i 
property  of  Woodward  was  the  sum  of  $500.  He  gave  back  a  mo 
gage,  which  was  discharged.  Vellum  retained  in  his  custody,  as  co 
mittee,  the  $500,  which  were  paid  to  him  by  Woodward  for  the  p 
pose  of  squaring  matters  with  Blakely  or  his  committee.  The  paymi 
of  the  $500  put  Blakely  in  precisely  the  same  situation  as  if  he  had  n\ 
er  obtained  the  deed  from  Woodward.  The  committee  accovmted 
this  money  and  paid  it  over  to  Blakely  after  he  was  restored  to  sani 
Blakely  could  not  receive  this  money  and  then  disclaim  the  valid 
of  the  title  which  Woodward  held.  If  he  sought  to  repudiate  the  i 
authorized  conveyance  of  Vellum,  who  assumed  to  act  for  him, 
Woodward,  he  must  restore  the  $500,  which  he  had  received, 
could  not  at  the  same  time  successfully  assail  the  title  and  still  k( 
the  fruits  of  it. 

If  the  title  was  in  Blakely  when  he  conveyed  to  Mrs.  Ferguson, 
must  have  held  it  subject  to  the  lien  of  the  consideration  which 
agreed  to  pay  for  it,  and  that  is  now  represented  by  the  mortgage 
suit.  With  his  mortgage  of  $1,000  canceled  without  payment,  and  1 
$500  returned  to  him,  he  held  the  title  without  having  paid  anythi 
for  the  land  or  without  performing  his  agreement  with  Woodwa 
He  chose,  instead  of  retaining  the  premises  subject  to  this  lien,  to  r 
ify  the  transaction  between  Vellum  and  Woodward  by  accepting  ba 
the  money  which  he  had  paid. 

I  think  from  the  evidence  in  this  case  that  Mrs.  Ferguson  is  in 
better  situation  to  repudiate  the  deed  to  Woodward  than  is  Blake 
In  all  these  proceedings  Mr.  Ferguson  participated.  He  knew  of  t 
line  of  conveyances,  of  the  giving  of  the  mortgage  actually,  as  well 
the  presumptive  knowledge  which  came  from  the  recording  of  the  cc 
.  veyances  containing  the  assiunption  clause.  He  knew  that  the  $5 
was  paid  to  Blakely  and  knew  tiiat  it  included  the  money  from  Woe 
ward  to  the  committee. 
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:ourt,  at  the  request  of  the  plaintiff's  counsel,  found  as  follows : 

ity-fourth.  That  In  all  the  transactions  In  connection  with  said  lu- 
>ceedlng,  or  the  proceedings  to  declare  said  Blakely  again  sane  and 
tilni  to  his  property,  said  Frank  C.  Ferguson  conducted  said  proceed- 
took  said  deed  from  Blakely  to  his  wife  with  the  full  and  com- 
owledge  on  his  part  of  the  facts  concerning  this  mortgage,  Its  ex  1st- 
it  it  was  unpaid,  and  with  full  and  complete  knowledge  on  his  part 
efect  of  the  deed  from  Vellum,  as  committee,  etc.,  to  said  Woodward, 
li  full  knowledge  and  understanding  on  his  part  of  all  the  facts  be- 
ind  relating  thereto.  That  in  all  such  proceedings  and  in  all  he 
v&s  the  agent  of  the  defendant  Julia  E.  Ferguson,  and  stipulates  on 
il  that  she  should  be  charged  with  notice  of  every  fact  within  his 
ge.  Therefore  the  defendant  Julia  E.  Ferguson  had  full  knowledge 
tie  facts  at  the  time  when  she  received  from  Blakely  the  deed  and 
ice  before  described." 

Ferguson  therefore  is  not  an  innocent  purchaser.  In  the  first 
tie  acquired  her  title  with  full  knowledge  of  the  plaintiff's  niort- 
In  the  second  place,  there  is  no  evidence  in  the  case  to  show 
;  ever  paid  anything  for  this  property.  Ferguson  did  not  testi- 
there  is  no  proof  whatever  that  indicates  she  parted  with  any- 
hen  she  obtained  this  title, 
judgment  should  be  reversed. 

ment  reversed  on  the  law  and  facts,  and  new  trial  ordered,  with 
)  the  appellant  to  abide  event.  AH  concur,  except  McLEN- 
P.  J.,  who  dissents  on  opinion  of  court  at-  Special  Term. 


.  Rep.  253.) 
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me  Court,  Special  Term,  New  York  County.     February  24,  1911.) 

RATIONS  (S  665*) — Foreign  Cobfobations— Actions  Against. 
ader  Code  Civ.  Proc.  f  1780,  authorizing  an  action  against  a  foreign 
oration  by  a  nonresident  where  the  cause  of  action  arose  within  the 
i,  except  where  the  object  of  the  action  Is  to  effect  title  to  real  estate 
tout  the  state,  a  nonresident  who  purchased  land  outside  the  state 
1  a  foreign  corporation,  and  who  paid  the  price  in  New  York  under 
ntract  of  sale  by  the  acre,  and  who  demanded  in  New  York  a  return 
le  excessive  payment  made  by  mistake  because  of  a  deficiency  in  the 
age,  may  sue  in  New  York  for  the  excess ;  the  cause  of  action  arising 
rew  York. 

;d.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  {§  2595-2G00; 
Dig.  i  G65.*] 

ES  (§  6*)— Real  Party  in  Interest. 

here  a  contract  of  sale  of  real  estate  was  made  by  an  agent  of  the 
:haser  individually,  and  the  deed  was  executed  to  the  purchaser, 
stee,"  and  to  his  heirs  and  assigns,  and  the  price  was  paid  by  the 
baser  individually,  he  could  sue  for  an  excessive  payment  resulting 
)  a  deficiency  in  the  acreage,  under  Code  Civ.  Proc.  §  449,  as  the 
party  in  interest;  the  word  "trustee"  being  merely  a  description  of 
person. 

Id-  Note. — For  other  cases,  see  Parties,  Cent  Dig.  SS  6-8;   Dec.  Dig. 

2 

r  caMS  lee  same  topic  &  |  numbeb  in  Dec.  &  Am.  Diss.  1907  to  date,  it  Rep'r  Indexes 
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Action  by  J.  Ogden  Armour  against  the  Sound  Shore  Front  Im- 
provement Company.  Demurrer  to  affirmative  defenses  contained  in 
the  answer  sustained. 

Breed,  Abbott  &  Morgan  (Henry  H.  Abbott,  of  counsel),  for  plain- 
tiff. 

Eugene  Lamb  Richards,  Jr.  (Eugene  Lamb  Richards,  Jr.,  and  Ru- 
therford B.  Meyer,  of  counsel),  for  defendant 

LEHMAN,  J.  The  complaint  alleges  that  the  defendant  entered 
into  a  contract  with  one  Chandler,  acting  for  and  on  behalf  of  the 
plaintiff,  whereby  the  said  Chandler  agreed  to  purchase  and  the  de- 
fendant agreed  to  sell  a  certain  tract  of  land  in  New  Jersey  at  the 
rate  of  $7,000  per  acre,  the  exact  amount  of  acreage  in  said  property 
to  be  determined  by  the  official  surveyor  of  the  New  Jersey  Title  Guar- 
antee &  Trust  Company  and  the  title  to  be  passed  at  160  Broadway, 
New  York  City;  that  thereafter  the  parties  employed  a  surveyor* to 
make  the  survey  of  the  property  to  determine  the  acreage,  and  that 
the  surveyor  did  survey  the  property,  and  prepared  a  map,  and  cer- 
tified on  the  map  that  the  property  contained  17.02  acres;  that  there- 
after the  defendant  in  the  city  of  New  York  tendered  a  deed,  which 
the  plaintiff  accepted,  and  the  plaintiff  paid  the  defendant  the  sum 
of  $107,140,  being  $7,000  multiplied  by  17.02 ;  that  the  deed  described 
the  distances  as  shown  on  the  map  made  by  the  surveyor,  and  the 
plaintiff  paid  the  sum  mentioned,  and  the  defendant  accepted  such 
payment  in  reliance  upon  the  said  survey,  and  believing  that  the  lines 
extended  for  the  distances  stated  in  said  deed,  and  that  said  property 
contained  17.02  acres;  that  the  plaintiff  learned,  and  the  facts  are, 
that  the  distances  are  incorrect,  and  that  the  number  of  acres  con- 
veyed to  the  plaintiff  by  the  defendant  was  but  14.499 ;  that,  relying 
upon  the  erroneous  survey,  the  plaintiff  paid  the  defendant  by  mistake 
at  the  rate  of  $7,000  for  2.54  acres  of  land  more  than  was  contained 
in  the  property  to  which  he  obtained  title ;  and  that  by  reason  of  such 
overpayment  the  defendant  is  indebted  to  plaintiff  in  the  sum  of  $17,- 
467,  payment  of  which  was  duly  demanded  of  the  defendant  at  its 
office  in  the  city  of  New  York  and  there  refused.  Incorporated  in 
the  complaint  are  copies  of  the  contract,  receipt  of  payment,  and  deed. 
The  contract  is  in  the  name  of  "Elisha  E.  Chandler,  acting  for  J.  Og- 
den Armour*';  the  receipt  is  in  the  name  of  J.  Ogden  Armour,  rep- 
resented by  R.  W.  Shauman ;  and  the  deed  is  to  J.  Ogden  Armour, 
trustee. 

The  answer  of  the  defendant  contains  three  affirmative  defenses, 
denominated  the  second,  third,  and  fourth  separate  defenses,  to  which 
the  plaintiff  demurs.  The  second  separate  defense  sets  up  that  the 
plaintiff  is  a  nonresident,  the  defendant  is  a  foreign  corporation,  that 
the  cause  of  action  is  for  an  alleged  mistake  which  arose  from  a  sur- 
vey by  a  resident  .of  New  Jersey,  made  in  New  Jersey,  and  affects 
the  title  to  2.521  acres  of  land  in  New  Jersey,  and  that  therefore  the 
court  has  no  jurisdiction  of  the  parties  or  the  subject-matter  of  the 
action.  Under  the  provisions  of  section  1780  of  the  Code  the  court 
has  jurisdiction  over  actions  brought  to  recover  damages  for  the  breach 
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of  a  contract  made  within  the  state  or  where  the  cause  of  action  arose 
within  the  state,  except  where  the  object  of  the  action  is  to  affect  the 
title  to  real  property  situated  without  the  state.  It  seems  to  me  that 
this  court,  has  jurisdiction  under  either  provision.  Where  money  is 
paid  under  mutual  mistake  of  fact,  it  may  be  recovered  after  demand 
in  an  action  for  money  had  and  received.  While  proceeding  on  eq- 
uitable principles,  this  is  a  cOmmon-law  action.  Weston  v.  Brown, 
158  N.  Y.  360,  63  N.  E.  36.  "Money  in  the  hands  of  one  person,  to 
which  another  is  equitably  entitled,  may  be  recovered  in  a  common- 
law  action  by  the  equitable  owner  upon  an  implied  promise  arising 
from  the  duty  of  the  person  in  possession  to  account  for  and  pay  over 
the  same  to  the  person  beneficially  entitled."  Roberts  v.  Ely,  113  N. 
Y.  128,  at  page  131,  20  N.  E.  606,  at  page  607.  The  law  "implies  a 
contract  on  the  part  of  the  plaintiflF  to  repay  it  to  the  party  from  whom 
he  had  wrongfully  obtained  it."  Andrews  v.  Artisans'  Bank,  26  N. 
Y.  298,  301.  "The  classification  of  actions  and  defenses  does  not,  in 
the  Code,  or  by  the  ancient  practice,  recognize  any  distinction  between 
express  and  implied  contracts."  Same  case,  page  301.  "An  action 
upon  contract  may  be  maintained  on  quasi  contracts  or  contracts  im- 
plied in  law."  Pache  v.  Oppenheim,  93  App.  Div.  221,  87  N.  Y.  Supp. 
704, 

Since  the  action  is  brought  for  breach  of  the  implied  contract  to 
repay  the  money  on  demand,  it  seems  to  me  that  it  falls  within  sub- 
division 1  of  section  1780.  The  implied  contract  is  certainly  made 
where  the  money  is  received,  and  the  place  where  the  contract  was 
entered  into  under  which  such  payment  is  made  is  immaterial.  In 
view,  however,  of  the  distinction  drawn  in  the  case  of  Pache  v.  Op- 
penheim, supra,  between  the  actions  upon  an  implied  contract  and  ac- 
tions for  damages  for  breach  of  a  contract,  I  prefer  to  put  my  deci- 
sion on"  the  third  subdivision  of  that  section,  although  I  believe  that 
this  distinction  was  intended  by  the  court  to  apply  only  to  the  pecul- 
iar statute  then  under  consideration. 

The  money  was  paid  in  New  York,  demanded  in  New  York,  and 
refused  in  New  York.  The  cause  of  action,  therefore,  arose  in  this 
state.  It  is  based,  not  on  the  mistake  of  the  surveyor,  but  on  the  mis- 
take of  the  parties  in  relying  on  that  survey  as  to  the  amount  of  land 
conveyed,  and  that  mistake  was  made  at  the  place  where  the  money 
was  paid  and  the  deed  accepted.  The  object  of  the  action  is  not  to 
affect  the  title  to  real  estate,  but  to  recover  money.  The  plaintiff 
claims,  and  by  its  demurrer  the  defendant  admits,  that  both  parties 
are  agreed  as  to  the  particular  land  intended  to  be  conveyed  and  ac- 
tually conveyed  by  the  deed,  and  the  alleged  mistake  is  only  as  to  the 
size  of  that  property.  A  question  of  real  property  law  may  be  in- 
volved, but  its  determination  will  not  change  or  affect  the  title  to  any 
part  of  this  land,  but  will  only  determine  the  amount  which  the  par- 
ties agreed  should  be  paid.  Even  if  a  question  of  title  should  be  in- 
volved, there  is  no  dispute  that  defendant  parted  with  his  whole  title, 
and  if  it  should  be  determined  that  he  did  not  have  title  to  part  of 
the  land  this  cannot  bind  any  third  party  who  may  own  the  land,  nor 
affect  his  title.  See  Maier  v.  Rebstock,  68  App.  Div.  481,  73  N.  Y. 
Supp.  817. 
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It  follows  that  the  demurrer  to  this  separate  defense  must  be  s 
tained. 

The  third  separate  defense  alleges  that  the  plaintiff,  in  taking 
deed  and  in  paying  the  money  therefor,  was  acting  as  trustee  for  so 
person  or  corporation  under  some  trust,  and  that  he  has  no  capac 
to  sue  in  an  individual  capacity.    The  contract,  as  stated  above,  is 
pressly  made  by  the  agent  of  the  plaintiff  individually.    The  compla 
states  that  the  money  was  paid  by  the  plaintiff  individually,  and 
deed  was  made  to  J.  Ogden  Armour,  trustee,  and  to  his  heirs  and 
signs.     The  word  "trustee"  is  therefore  merely  a  description  of 
person.    Van  Schaick  v.  Lese,  31  Misc.  Rep.  610,  6G  N.  Y.  Supp. 
There  is  nothing  to  show  that  plaintiff  is  not  the  real  party  in  intere 
but  even  if  it  should  be  true  that  he  was  acting  only  as  trustee,  yet 
contract  was  made  in  his  name,  the  trust  was  undisclosed,  and  a  reo 
ery  by  him  individually  would  bar  any  action  by  him  as  trustee.    H( 
therefore  permitted  to  bring  the  action  in  his  own  name  within  p 
visions  of  section  449  of  the  Code. 

The  fourth  separate  defense  contains  merely  an  allegation  t 
plaintiff  is  not  the  real  party  in  interest,  and  is  open  to  all  the  obj 
tions  made  to  the  third  separate  defense. 

Demurrer  must  be  sustained,  with  costs. 


I 


BRENNAN  v.  CITY  OF  ALBANY. 
(Supreme  Oonrt,  Appellate  Division,  Third  Department     March  8,  191 

1.  Municipal  Corporations  (§  1034*) — ^Actions— Detenses— Ultra   Vuu 

Pleading. 

Where  the  defense  of  ultra  vires  is  Interposed  by  a  municipal  corp( 
tion  to  a  contract  obligation,  it  must  be  pleaded  to  be  available. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig 
2203-2205;   Dec.  Dig.  §  1034.*] 

2.  Principal  and  Agent  (§  loO*) — Unauthorized  Acts  op  Agent. 

The  liability  of  a  principal  for  the  act  of  his  agent,  which  is  beyi 
actual  authority,  can  be  based  on  apparent  authority  only  where  s 
apparent  authority  has  misled  the  other  party. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig. 
55G-563;    Dec.  Dig.  $  150.*] 

3.  Municipal  Corporations  (§  747*) — Torts  of  Servants— Liability. 

Where  private  land  was  lawfully  used  by  a  city  for  a  dumping  gron 
It  was  liable  for  the  negligence  of  its  employes  in  so  piling  refuse  t 
surface  water  which  would  otherwise  ha?e  escaped  through  a  sei 
flowed  onto  and  damaged  adjoining  property. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig 
1570-1577;    Dec,  Dig.  $  747.*] 

4.  Municipal  Corporations  (§  1021*) — ^AcrnoNS  Against— Notice— Statu 

—Construction. 

Laws  1906,  c.  473,  section  224  of  which  required  notice  of  a  cli 
against  a  city  for  damages  to  property  to  be  given  as  a  condition  i 
cedent  to  an  action  for  suc^  damages,  did  not  take  effect  until  January 
1908.  Section  228  provided  that  the  repeal  of  any  law  should  not 
feet  any  right  accruing  prior  to  the  time  when  the  act  took  effect,  < 
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Heldt  that  section  224  did  not  apply  to  causes  of  action  accruing  before 
it  took  effect 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  { 
2193 ;   Dec.  Dig.  |  1021.*] 

appeal  from  Albany  County  Court. 

Action  by  John  Brennan  against  the  City  of  Albany.    From  a  judg- 

it  of  the  County  Court  (^ee  67  Misc.  Rep.  42,  121  N.  Y.  Supp. 

)  affirming  a  judgment  of  the  City  Court  dismissing  the  complaint, 

intiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  and 

)UGHTON,  JJ. 

)ugan  &  Cooke,  for  appellant. 
Arthur  L.  Andrews,  for  respondent. 

;MITH,  p.  J.  Upon  the  south  of  Van  Woert  street  just  east  of 
k  street  in  the  city  of  Albany  is  a  vacant  lot.  Upon  the  northeast 
ner  of  that  vacant  lot  the  land  is  low,  and  around  the  lot  there  is 
iiland.  This  lot  forms  a  basin  upon  which  surface  waters  there- 
m  are  collected.  While  the  evidence  is  not  entirely  clear,  it  would 
ear  that  formerly  these  surface  waters,  as  well  as  flood  waters, 
e  taken  care  of  by  a  drain  from  the  northeast  corner  of  the  lot. 
sreafter  the  sewer  in  Van  Woert  street  was  extended,  and  an  open- 
was  left  so  that  the  surface  and  flood  waters  flowed  into  this 
er.  This  was  afterwards  built  up  and  a  grating  put  upon  the  top 
stituting  a  catch-basin,  which  would  take  care  of  all  the  surface 
.  flood  waters  flowing  into  this  natural  basis  in  ordinary  floods.  At 
le  time  this  lot  began  to  be  used  as  a  dumping  ground  for  refuse 
tn  different  parts  of  the  city.  The  city  itself  dumped  refuse  there, 
thereafter  an  employe  of  the  city  was  put  in  charge  of  this  dump- 
ground  and  directed  where  the  loads  should  be  dumped  and  leveled 
3ie  piles  caused  by  such  dumping.  About  three  years  before  the 
iry  complained  of,  the  city  employes  leveled  off  part  of  the  lot  for 
purpose  of  a  baseball  ground.  After  leveling  off  of  part  of  the 
1  for  a  baseball  ground  the  dumping  upon  the  lot  was  mostly  done 
n  the  westerly  side  away  from  this  catch-basin ;  but  some  dumping 
;  done  upon  the  easterly  side  of  the  lot  and  was  so  done  under  the 
tction  of  employes  of  the  city  that  the  surface  and  flood  waters 
iring  upon  the  lot  were  unable  to  reach  this  catch-basin,  and  by  rea- 
of  the  obstruction  thus  formed  surface  and  flood  waters  which  re- 
ed from  a  storm  November  7,  1907,  flowed  upon  the  plaintiff's 
i  and  caused  the  injury  for  which  this  action  is  brought, 
am  unable  to  see  that  the  leveling  off  of  the  ground  for  the  play- 
of  baseball  constitutes  any  factor  in  this  problem.  There  is  no 
m  that  this  constituted  any  obstruction  to  the  water  in  its  course  to 
catch-basin.  On  the  contrary,  the  claim  is  that  by  the  rolling 
m  and  packing  of  the  ground  there  was  less  absorption,  so  that 
■e  water  would  naturally  reach  the  catch-basin  than  if  the  ground 
been  left  unpacked  and  loose.  There  is  no  question,  however, 
t  if  the  water  could  have  reached  it  the  catch-basin  was  sufficient  in 
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Size  to  have  taken  care  of  it.  The  mischief  lay  in  the  obstruction 
the  course  of  the  water  after  it  flowed  over  the  ball  ground,  by  rea 
of  the  piles  of  refuse  which  had  been  dumped  around  the  catch-bai 
The  catch-basin  itself  was  at  all  times  unclogged  and  was  never  o\ 
run.    The  title  of  this  lot  was  not  in  the  city  of  Albany. 

The  learned  county  judge  has  held  that  all  the  acts  of  the  city  u] 
this  lot,  whether  in  the  preparation  of  the  field  for  the  playing  of  bw 
ball  or  in  directing  where  the  dumping  should  be  made  and  leveling 
the  ground,  were  unauthorized  acts,  and  for  injury  resulting  therefr 
the  city  cannot  be  held  liable. 

Before  discussing  this  question,  one  or  two  preliminary  questi 
deserve  mention.  Plaintiff  contends  that  the  defense  of  ultra  vi 
is  not  available  to  the  defendant  because  not  pleaded.  That  is  t 
where  such  defense  is  interposed  to  a  contract  obligation.  Where, 
here,  however,  the  plaintiff  is  required  to  show  some  act  of  the 
fendant  as  a  ground  of  defendant's  liability  in  tort,  he  must  show 
authorized  act,  or  an  act  incidental  to  an  authorized  act.  Again: 
is  not  a  question  of  apparent  authority.  The  liability  of  a  princi 
for  the  act  of  his  agent,  which  is  beyond  actual  authority,  can  be  ba 
upon  apparent  authority  only  where  such  apparent  authority  has  n 
led  the  other  party. 

If  these  acts  were  done  upon  land  belonging  to  the  city,  the  lia 
ity  of  the  city  would  be  undoubted.  If  the  land  were  lawfully  lea 
by  the  city  for  the  purpose  of  a  dumping  ground,  the  liability  of 
city  would  still  be  clear.  The  acts  of  ownershi'p  exercised  by  the 
over  the  land  so  notorious  as  to  imply  permission  of  the  real  ow 
showed  at  least  possession,  and  with  possession,  if  for  a  lawful  j 
pose,  the  negligent  use  of  the  land  so  as  to  obstruct  the  flood  cli 
nels  would  render  the  city  liable  to  one  damaged  by  such  negligei 
The  ultimate  question  for  decision  then  is:  Was  the  city  author! 
to  lease  land  for  a  dumping  ground  for  its  own  refuse  and  that 
the  citizens?  If  so  it  might  through  its  employes  lawfully  regu 
the  dumping  thereupon,  and  for  its  negligence  the  city  is  liable.  1 
the  city  was  the  owner  of  the  waterworks  is  fairly  inferable  fi 
the  fact  that  the  refuse  ashes  were  drawn  away  in  city  carts, 
that  refuse,  as  well  as  for  the  refuse  from  its  streets,  some  dui 
ing  ground  must  be  provided.  It  is  not  necessary  to  decide  that 
city  may  lawfully  provide  a  general  dumping  ground.  The  fact  I 
others  were  allowed  to  use  the  same  dumping  ground  as  was  used 
the  city  may  have  been  a  consideration  of  the  permission  given 
tlie  owner  to  the  city  to  use  the  land  for  its  refuse.  In  any  event 
does  not  take  away  from  the  city  the  duty  to  properly  care  for 
land  of  which  it  took  possession  for  any  lawful  purpose.  The  i 
session  of  the  city  then  was  for  a  lawful  city  purpose,  and  it  folic 
that  the  negligence  of  the  city's  employes  while  using  the  same  ^ 
the  city's  negligence  for  which  it  is  liable.  The  question  is  not 
same  as  under  a  claim  of  negligence  of  policemen  or  firemen.  Tl: 
are  governmental  agencies  to  which  different  rules  of  law  apply. 

Defendant  further  contends  that  plaintiff  has  forfeited  his  right 
sue  by  a  failure  to  give  notice  of  intention  to  sue  within  three  mor 
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he  accident,  as  provided  in  section  224  of  chapter  473  of  the 
of  1906.  This  accident  occurred  in  November,  1907.  The 
f  confessedly  has  fully  complied  with  the  provisions  of  the  act 
I  force  to  authorize  the  bringing  of  this  action.  Chapter  473 
Laws  of  1906  did  not  take  eflFect  until  the  1st  of  January,  1908, 
section  228  of  that  chapter  it  was  provided  that  the  repeal  of 
w  should  not  affect  or  impair  any  right  accruing  or  accrued 
3  the  time  when  the  act  took  effect.  But  the  same  might  "be 
d,  enforced,  prosecuted  or  inflicted  as  fully  and  to  the  same 
as  if  such  law  had  not  been  repealed."  Before  January  1,  1908, 
ht  to  sue  existed  unconditional.  That  right  was  preserved  by 
tion  cited.  A  similar  provision  was  held  not  to  be  retroactive 
Fourth  Department  in  the  case  of  Sehl  v.  City  of  Syracuse,  81 
)iv.  543,  81  N.  Y.  Supp.  482.  If  this  provision  were  held  to 
0  causes  of  action  that  arose  before  the  act  took  effect,  it  might 
y  cases  result  in  unjust  restriction  or  denial  of  a  plaintiff's  right 
It  would  seem  that  if  it  had  been  so  intended  explicit  provi- 
ould  have  been  made  that  such  notice  as  to  causes  of  action 
g  prior  thereto  might  be  given  within  three  months  after  the 
k  effect.  Without  such  a  provision,  and  under  the  general  pro- 
of section  228,  we  think  the  defendant's  objection  upon  this 
should  not  prevail.  This  rule  of  construction  is  also  held  in 
ns  V.  City  of  Oswego,  25  Hun,  36,  and  in  Bullock  v.  Town  of 
n,  64  Hun,  380,  19  N.  Y.  Supp.  635. 

e  views  lead  to  a  reversal  of  the  judgment  of  the  County  Court 
the  City  Court  and  the  direction  for  a  new  trial,  with  costs  in 
rts  to  appellant  to  abide  the  event  of  the  action, 
ment  of  the  County  Court  and  City  Court  reversed,  and  new 
anted,  with  costs  in  all  courts  to  appellant  to  abide  event  of 
ion.    All  concur. 


E  VIEW  BREWING  CO.  v.  COMMERCE  INS.  CO.  OP  ALBANY. 

me  Court,  Appellate  Diyision,  Fonrth  Department     March  8»  1911.) 

EtANCE  (f  143*) — Contracts— Reformation. 

he  rules  as  to  the  reformation  of  written  instruments  apply  to  an  In- 

ince  policy  in  the  same  manner  as  to  other  contracts. 

2d.   Note.— For  other  cases,   see  Insurance,   Cent   Dig.   §§   265-272; 

.  Dig.  §  143.«] 

BMATION   OF  INSTRUMENTS    (|   16*) — GROUND— MISTAKE. 

a  order  to  reform  a  written  contract  it  must  convincingly  appear 
t  there  has  been  a  mutual  mistake,  or  a  mistake  by  one  party  cou- 
I  with  fraud  or  deception  by  the  other  party. 

Zd,  Note. — For  other  cases,  see  Reformation  of  Instruments,  Cent. 
.  S§  68-80;   Dec.  Dig.  f  m*] 

EiANCE  rt  143*) — Contract— Right  to  Reformation. 
rhile  the  legal  title  of  property  on  which  plaintiff  held  a  second  mort- 
e  was  in  Lk,  several  policies  were  issued  to  L.,  the  loss  payable  to 
first  mortgagee  first  and  then  to  plaintiff.    Afterwards  plaintiff  pur- 
sed the  property   on  foreclosure,   and   directed  an  insurance  agent 

T  casei  lee  Bame  topic  A  S  nxtmbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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"to  put  another  $1,000  on  the  Ia  property,"  and  the  policy  sued  on  was 
Issued  by  defendant  at  the  agent's  request  in  the  same  form  as  the  for- 
mer policies  which  ran  to  Lb,  and  the  agent,  who  had  not  been  informed 
of  the  change  of  ownership,  delivered  the  policy  to  plaintiff,  by  whom 
it  was  retained.  The  insurance  company's  entry  showed  that  the  mort- 
gagee clause  had  been  erased  in  the  policy  sued  on,  but  the  reason  for  the 
erasure  did  not  appear.  Held,  that  plaintiff  was  not  entitled  to  hare  the 
policy  reformed  so  as  to  make  the  loss  payable  to  it  as  owner ;  the  form 
in  which  the  policy  was  made  out  having  resulted  from  its  negligent 
omission,  and  not  from  any  mutual  mistake. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  H  2G5-272;  Dec- 
Dig.  §  143.«] 

Williams,  J.,  dissenting. 

Appeal  from  Equity  Term,  Erie  County. 

Suit  by  the  Lake  View  Brewing  Company  against  the  Commerce 
Insurance  Company  of  Albany,  N.  Y.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Vernon  Cole  (Shire  &  Jellinek),  for  appellant 

Francis  E.  Bagot  (Brendel,  Standart  &  Bagot),  for  respondent. 

SPRING,  J.  This  action  is  in  equity  to  reform  a  policy  of  insurance 
issued  by  the  defendant  to  A.  M.  Lorenz  on  the  25th  of  November, 
1907,  and  to  recover  upon  the  policy  when  reformed. 

In  the  spring  of  1906  Lorenz  owned  and  occupied  the  premises  in- 
sured, which  consisted  of  a  saloon  and  dwelling  house  in  the  village 
of  Depew,  county  of  Erie,  and  they  were  subject  to  a  mortgage  held 
by  one  Wertheimer.  While  Lorenz  was  the  owner,  the  plaintiff,  a 
brewing  corporation  of  the  city  of  Buffalo,  loaned  to  him  the  sum  of 
$1,500,  and  again  $300,  which  money  was  expended  by  him  in  the 
erection  of  a  building  on  the  premises.  As  security  for  these  loans, 
Lorenz  executed  and  delivered  to  the  plaintiff  two  bonds  secured  by 
two  mortgages  on  the  property,  one  of  $1,500  and  one  of  $300.  On 
the  9th  of  May,  1906,  a  policy  of  insurance  for  the  sum  of  $1,500  was 
issued  to  Lorenz  on  the  building,  "loss,  if  any,  payable  to  Clara  Wer- 
theimer first,  and  Lake  View  Brewing  Company,  second."  This  pol- 
icy expired  May  9,  1907. 

The  Wertheimer  mortgage  was  foreclosed,  and  at  the  foreclosure 
sale  the  plaintiff  purchased  the  property,  obtaining  a  referee's  deed 
April  3,  1907,  and  went  into  possession  and  made  improvements 
thereon.  On  the  9th  day  of  May,  1907,  the  president  of  the  plaintiff 
applied  to  an  insurance  broker  named  Trapp  to  secure  the  renewal 
of  the  policy  expiring  on  that  day,  which  he  did  from  the  company 
which  first  issued  it,  and  to  A.  M.  Lorenz,  the  same  as  the  first  pol- 
icy. A  year  later  there  was  a  like  renewal  in  precisely  the  same  form, 
and  each  policy  was  delivered  to  Mr.  Trapp  and  by  him  to  the  plain- 
tiff. 

On  the  25th  of  November,  1907,  the  president  of  the  plaintiff,  over 
the  telephone,  requested  Mr.  Trapp,  the  insurance  broker,  "to  put  an- 

VfoT  Other  cftsei  see  same  topic  &  8  nvmbeb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  IndexM 
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thousand  dollars  on  the  Lorenz  property."  In  response  to  this 
on  Trapp  communicated  over  the  telephone  with  an  agent  of 
nion  Fire  Insurance  Company,  which  was  also  an  agent  of  the 
iant,  and  the  policy  in  suit  was  issued,  conforming  in  form  to 
theretofore  issued.  This  policy  was  delivered  to  Mr.  Trapp, 
xamined  the  same  and  delivered  it  to  the  plaintiff,  by  whom  it 
stained,  and  without  examination,  until  after  the  building  was 
'  destroyed  by  fire  June  21,  1908.  None  of  the  policies  refer- 
is  in  the  record.  The  entries  of.  the  Union  Fire  Insurance  Com- 
show  that  the  mortgagee  clause  in  the  policy  issued  by  it  after 
aintiff  became  vested  with  the  title  was  erased,  and  also  in  the 
al  of  the  same ;   but  the  reason  for  these  erasures  does  not  ap- 

secretary  of  the  company  issuing  these  policies  testified  on  this 
t  as  follows: 

ive  no  personal  knowledge  whether  it  was  erased  prior  to  the  delivery 
policy  or  not,  but  I  should  say  it  was  erased  by  some  of  the  employes 
office.  The  striking  out  of  that  clause  indicates  in  this  instance 
ther  there  was  an  error  made  in  the  writing  of  the  policy,  or  else 
licy  was  returned  to  have  the  clause  taken  off." 

same  clause  was  attached  to  the  contract  in  suit  and  then  erased, 
records  of  the  company  disclose. 

pp  was  the  agent  of  the  plaintiff,  and  not  of  the  defendant.  The 
ent  of  the  plaintiff  was  in  the  habit  of  advising  Trapp  when  he 
1  insurance  issued  on  any  of  the  property  of  the  plaintiff,  spec- 
the  amount  desired,  but  not  mentioning  the  company  where 
surance  was  to  be  procured.  That  matter  was  left  to  the  dis- 
1  of  Trapp.  The  latter  did  not  know  at  the  time  any  of  these 
s  were  issued  that  the  plaintiff  was  the  owner  of  this  property, 
sumed  that  the  title  was  still  in  Lorenz,  and  when  he  applied 
e  policy  in  suit  he  simply  asked  for  an  additional  $1,000  insur- 
>n  the  Lorenz  property.  The  first  policy  issued  at  the  instance 
plaintiff  on  this  property  was  correctly  issued  to  Lorenz  and 
ss  payable  to  plaintiff  as  mortgagee.  The  subsequent  policies 
in  the  same  form.  The  premium  was  paid  by  Trapp,  and  he 
ed  a  statement  therefor  to  plaintiff,  and  there  was  no  communi- 
between  the  plaintiff  and  the  defendant,  except  through  Trapp, 
le  only  knowledge  the  agent  had  as  to  the  ownership  of  the 
1y,  or  of  any  of  the  facts  pertaining  to  it,  aside  from  that  con- 
in  the  simple  direction  of  Trapp,  was  the  records  of  the  Un- 
re  Insurance  Company  which  were  kept  in  the  office  of  the  de- 
it.  These  facts  are  undisputed  and  are  found  by  the  court  ei- 
1  the  original  findings  or  at  the  request  of  the  defendant, 
link  the  plaintiff  was  not  entitled  to  a  reformation  of  the  con- 
When  the  defendant  was  apprised  that  the  policy  on  the  Lor- 
roperty,  which  had  been  the  designation  several  times,  applied 
nd  the  ownership  of  Lorenz  recognized  in  previous  policies,  the 
iant  was  justified  in  assuming,  in  the  absence  of  any  other  ex- 
ion  or  suggestion  of  change  in  ownership,  that  Lorenz  was  still 
vner.    The  applicant  for  insurance  possesses  the  knowledge  of 
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the  title  and  of  the  other  facts  essential  to  give  validity  to  the  ( 
tract  of  insurance,  and  the  responsibility  of  imparting  that  infor 
tion  to  the  other  party  to  the  contract  is  primarily  with  him. 

There  was  no  fraud  and  no  mutual  mistake.  An  insurance  cont 
is  no  different  from  any  other  when  the  rules  of  law  governing 
the  reformation  of  written  agreements  are  to  be  applied  to  it. 
rule  is  elementary  that,  before  the  court  will  reform  a  written  conti 
the  proof  must  convincingly  establish  that  there  has  been  a  mu 
mistake,  or  a  mistake  by  one  party  and  fraud  or  deception  by  the  o 
party.  Bartholomew  v.  Merc.  Ins.  Co.,  34  Hun,  263,  affirmed  ID'S 
Y.  623, 13  N.  E.  939 ;  Mead  et  al.  v.  Westchester  F.  Ins.  Co.,  64  N 
453 ;  Curtis  v.  Albee,  167  N.  Y.  36Q,  364,  60  N.  E.  660 ;  Christoj 
St.  R.  R.  Co.  V.  Twenty-Third  St.  R.  R.  Co.,  149  N,  Y.  51,  58,  43 
E.  538. 

In  the  case  first  cited,  the  plaintiff  applied  to  an  agent  of  the 
fendant  for  insurance  upon  a  stock  of  goods  owned  by  him.  ' 
policy  was  issued  to  John  H.  Miller  on  the  assumption  that  he  was 
owner  of  the  property,  and  the  loss  was  made  payable  to  him  "as 
interest  in  equity  may  appear."  A  loss  occurred,  and  the  plaii 
sued  to  reform  the  policy  and  recover  the  loss  sustained.  He  t( 
fied  he  told  the  agent  the  policy  was  to  be  issued  to  him  and  loss  i 
able  to  Miller  to  secure  him  on  a  loan.  On  the  vital  questions  the  ag 
contradicted  the  plaintiff,  who  recovered ;  but  a  new  trial  was  grar 
by  the  General  Term.  In  discussing  the  principle  to  be  applied 
reforming  a  contract,  the  court  used  this  language  at  page  265  oi 
Hun: 

"And  a  fundamental  rule  in  respect  to  this  doctrine  is  that  the  evld^ 
to  show  that  a  mistake  had  been  made  must  be  unquestionable  (1  Story. 
i  157) ;  irrefragable/  as  said  by  Lord  Thurlow,  in  I^dy  Shelburne  v.  In 
<iuin,  1  Bro.  C  C,  338;  so  clear  and  convincing  as  to  leave  no  room 
doubt;  *  *  ^  proved  as  much  to  the  satisfaction  of  the  court  as  if 
mltted." 

And  Judge  Rapallo,  writing  for  the  reversal  of  a  judgment  refo 
ing  an  insurance  contract,  thus  succinctly  stated  the  rule  in  Mea( 
al.  V.  Westchester  Fire  Insurance  Co.,  64  N.  Y.  at  page  455 : 

"The  power  of  courts  of  equity  to  reform  written  instruments  is  on< 
the  exercise  of  which  great  caution  should  be  observed.  To  justify 
court  in  changing  the  language  of  the  instrument  sought  to  be  refor: 
(except  in  case  of  fraud),  it  must  be  established  that  both  parties  agrees 
something  different  from  what  is  expressed  Xn  the  writing,  and  the  p 
upon  this  point  should  be  so  clear  and  convincing  as  to  leave  no  room 
doubt  Losing  sight  of  these  cardinal  principles,  in  the  administratioE 
this  peculiar  remedy,  would  lead  to  the  assumption  of  a  power  which 
court  possesses,  of  maidng  an  agreement  between  parties  to  which  they  I 
not  both  assented.*' 

The  company  becoming  a  party  to  a  contract  of  insurance  is  e 
tied  to  know  whose  property  it  indemnifies  against  loss  by  fire, 
may  wish  to  reject  the  application  because  the  reputation  of  the  ow 
materially  adds  to  the  hazard  assumed,  or  some  other  reason  may 
duce  it  to  decline  to  enter  into  the  agreement.  The  policies  previoi 
issued  upon  the  application  of  Trapp  had  been  retained  without 
jection,  and  the  defendant  wac  justified  in  following  the  form  of  tF 
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cies.  There  was  no  suggestion  that  the  plaintiff  was  the  owner 
he  property.  Even  its  own  agent  who  attended  to  its  insurance 
ness  to  a  considerable  extent  was  not  informed  that  the  plaintiff's 
rest  as  mortgagee  had  been  merged  in  the  fee  title.  Nor  does  the 
ise  of  not  reading  the  policy  obtain  in  this  instance.  Trapp,  the  rep- 
ntative  of  the  plaintiff,  especially  qualified  by  his  business  to  pass 
1  the  form  and  acceptability  of  a  contract  of  this  kind,  examined 
policy  before  delivering  it  to  his  principal,  and  it  was  satisfactory 
im.  A  succession  of  careless  omissions  on  the  part  of  the  officers 
he  plaintiff  is  responsible  for  the  unfortunate  condition  presented, 
leld  in  its  possession  several  policies  issued  to  Lorenz  after  he 
ed  to  have  any  interest  in  the  property.     It  failed  to  inform  its 

agent  that  it  owned  the  property,  and  although  it  was  prompt  to 
re  a  renewal  of  the  policy  after  it  became  the  owner,  in  the  direc- 
to  him  to  obtain  the  insurance  referred  to  the  property  as  that  of 
mz  without  any  intimation  that  he  was  not.  the  owner  and  it  the 
tgagee.  Its  officers  did  not  read  any  of  the  policies,  but  relied 
1  Trapp  to  ascertain  that  they  were  satisfactory  and  without  giv- 
him  the  information  necessary  to  make  the  examination  effective, 
erasures  in  the  policies  are  not  explained.  Whether  they  appear 
le  contracts  delivered  to  the  plaintiff,  the  record  does  not  disclose. 
)ably  not,  for  they  would  have  attracted  the  attention  of  Trapp, 
nay  assume.    Oral  proof  on  the  part  of  the  plaintiff  might  have 

pertinent  in  explanation  of  these  erasures.    The  mere  fact  that 

appear  in  the  entries  of  the  insurande  companies  sheds  no  light 
he  ownership  of  the  property. 
tie  judgment  should  be  reversed, 
idgment  reversed,  and  a  new  trial  ordered  upon  the  law  and  facts, 

costs  to  appellant  to  abide  event.  All  concur,  except  WIL- 
MS, J.,  who  dissents. 


Use.  Hep.  186.) 

STEDMAN  V.  TOWN  OF  OSCEOLA. 

(Supreme  Court,  Trial  Term,  Lewis  County.    December  6,  1910.) 

[QHWATs  (I  213^)  —  Defective  Hiohwatb  —  Personal  Injury  — Jury 
Question. 

In  an  action  against  a  town  for  injuries  through  a  defective  highway, 
whether  defendant  after  repairing  the  highway,  was  reasonably  expedl- 
lous  in  removing  stone  pHes  and  a  ridge  of  sods,  Jield  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  $§  535-536 :  Dec. 
>lg.  I  213.*] 

:a  LICENCE  (I  61^) — ^Proximate  Cause. 

There  may  be  two  proximate  causes  of  an  accident  each  of  which  can 
ie«sald  to  have  been  an  efficient  one,  without  which  the  Injury  would  not 
mve  been  sustained. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  ||  74,  75;  Dec. 
)Ig.  I  61.*] 

GHWATs  (§  196*)  —  Detective  Highways  —  Personal  Injuries  —  Effi- 
iiENT  Proximate  Cause. 

Where,  whUe  leading  a  horse  along  a  highway  in  defendant  town, 
>lalntlff  was  Injured  through  the  horse  becoming  frightened  from  some 

ttber  casei  see  same  topic  A  }  ntjmbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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cause  and  dragging  plaintiff  against  a  pile  of  stones  left  by  tbe  town  in 
repairing  the  highway,  the  pile  of  stones  was  an  efficient  proximate  cause 
of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  §§  4JM-407 ;    Dec 
Dig.  §  196.^] 

Action  by  Mary  R.  Stedman  against  the  Town  of  Osceola.  Mo- 
tion to  set  aside  verdict  for  plaintiff.    Motion  denied. 

D.  Francis  Searle,  for  plaintiff. 
Miller  &  Fincke,  for  defendant. 

MERRELL,  J.  This  is  a  motion  to  set  aside  the  verdict  of  a 
jury  rendered  upon  the  trial  of  the  above-entitled  action  in  favor  of 
said  plaintiff  and  against  the  defendant  for  $1,500,  upon  the  ground 
that  said  verdict  was  contrary  to  law  and  against  the  weight  of  evi- 
dence. 

The  action  was  to  recover  damages  alleged  to  have  been  suffered 
by  plaintiff  resulting  from  injuries  claimed  to  have  been  sustained  by 
her  upon  a  defective  highway  in  said  town  of  Osceola. 

The  town  of  Osceola  contains  about  600  inhabitants,  and  main- 
tains about  44  miles  of  highways.  The  greater  portion  of  the  town 
is  composed  of  wild  and  uncultivated  lands.  The  alleged  defective 
highway  was  in  a  sparsely  settled  part  of  the  town;  the  abode  of 
the  plaintiff  being  the  only  nearby  house  on  the  road,  which  within 
about  a  mile  loses  itself  in  the  forest.  The  evidence  shows  that  the 
highway  in  question  at  the  place  of  the  accident  was  little  used ;  travel 
thereon  being  principally  confined  to  plaintiff's  family  and  persons 
visiting  their  home  and  an  occasional  party  of  sportsmen. 

The  plaintiff  claims  she  was  injured  on  the  24th  day  of  June,  1909. 
The  evidence  discloses  that  for  several  days  the  highway  at  and  in 
the  vicinity  of  plaintiff's  mishap  had  been  undergoing  repairs  under 
the  direction  of  Patrick  Smith,  superintendent  of  highways  of  the 
town.  In  the  course  of  the  work  a  road  scraper  was  used,  and  the 
part  of  the  highway  designed  for  a  traveled  roadway  "crowned  up," 
by  successive  trips  of  this  road  scraper.  In  this  manner  ditches  were 
formed  about  11  feet  apart,  the  road  crowning  gradually  from  the 
ditch  on  either  side  to  the  apex  of  the  crown  in  the  center  midway 
between  the  ditches  being  about  18  inches  higher  than  the  ditch  or 
bottom  of  the  crown.  This  mode  of  crowning  the  road  brought  the 
loose  stones  and  sods,  the  latter  being  described  by  some  witnesses 
as  a  foot  wide  and  four  feet  long,  into  the  center  or  apex.  There- 
after a  harrow  was  run  over  the  crowned  roadway  and  the  loose  stones 
raked  out  and  into  piles  at  or  near  the  point  where  the  wheel  tracks 
would  naturally  come.  Evidence  was  given  showing  that  these  stones 
were  plentiful,  ranging  from  the  size  of  one's  fist  up  to  eight  inches 
in  diameter,  and  the  collected  piles  on  each  side  of  the  road  about  a 
foot  high  and  about  four  or  five  feet  apart. 

These  collected  stone  piles,  it  would  seem  from  the  evidence,  had 
been  suffered  to  remain  as  gathered  together  in  the  road  for  over  a 
week.  When  the  highway  was  in  the  condition  above  described,  the 
plaintiff  testifies,  on  the  occasion  of  her  accident  she  was  leading  a 

*Fot  other  caaea  see  same  topic  A  fi  nvmbkk  in  Dec.  A  Ami  Dlga.  1907  to  date,  ft  Rep*r  Index*! 
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some  25  or  more  years  old  from  her  barn  along  this  alleged 
ve  highway  to  a  nearby  pasture  lot.  She  testifies  that  she  pre- 
the  horse  along  the  left  side  of  the  road  leading  it  by  a  5-foot 
held  in  and  wound  once  about  her  right  hand,  which  in  the 
leading  the  horse  was  held  somewhat  behind  her;  her  face 
directed  along  the  road  before  her.  At  the  place  of  her  alleged 
),  she  met  a  horse  drawing  an  open  carriage  in  which  by  a  singu- 
ncidence  were  riding  the  supervisor  of  the  town  and  Smith, 
>erintendent  of  highways.  The  plaintiff  testifies  that  she  had 
ficulty  in  passing  the  conveyance;  it  being  driven  to  the  ex- 
left  of  the  crowned  road  so  that  the  wheels  were  in  the  ditch, 
fter  she  had  passed,  she  testifies  that  her  horse  in  some  man- 
is  urged  or  frightened  forward  and  passed  her  at  a  rapid  gait ; 
some  manner  her  foot  caught  upon  one  of  the  stone  piles  which 
\en  left  in  the  roadway,  and  she  was  thrown  upon  the  ground 
as  dragged  over  the  stones  until  the  halter  was  finally  snatched 
ler  grasp;  and  that  she  suffered  painful  injuries, 
plaintiff  attributes  her  injuries  to  the  negligence  of  the  town 
ie  particulars,  viz.: 

t.  In  failing  to  maintain  a  sufficiently  wide  traveled  roadway. 
»nd.  In  allowing  the  sods  and  apex  in  the  middle  of  the  road, 
d.  In  permitting  the  stone  piles  to  remain  in  the  traveled  road, 
question  of  the  defendant  s  negligence  in  failing  to  maintain 
at  the  point  in  question  of  reasonable  width  and  in  a  reasonably 
nd  proper  condition  for  public  travel  was  submitted  to  the 
,nd  it  must  be  taken  from  their  verdict  in  favor  of  the  plaintiff 
ley  found  that  the  town  was  negligent  in  that  respect.  How- 
t  seems  to  me  that,  were  the  only  criticism  of  the  road  in  ques- 
s  width,  I  would  be  compelled  to  hold  that,  in  view  of  the  lit- 
vel  upon  the  highway  and  the  sparsely  settled  condition  of  the 
nt  country,  the  road  was  a  reasonably  proper  one  and  for  the 
a  reasonably  safe  and  suitable  road  for  travel.  But,  in  respect 
accumulation  of  sods  in  the  middle  of  the  traveled  roadway 
le  gathered  stone  piles  above  mentioned,  it  seems  to  me  that 
rdict  of  the  jury  finding  that  the  road  was  not  in  a  reasonably 
r  proper  condition  should  not  be  disturbed.  It  seems  to  me  that 
estion  as  to  whether  the  town,  which  undoubtedly  had  a  right 
hose  duty  it  was  to  repair  the  highway  in  question,  and  in  so 
was  compelled  to  make  stone  piles  and  the  ridge  of  sods,  was 
ably  expeditious  in  removing  these  obstructions,  was  properly 
the  jury,  and  I  am  not  disposed  to  disturb  the  finding  of  the 
1  that  respect.  I  think  the  question  is  fairly  one  of  fact,  and 
le  jury  have  found  for  the  plaintiff. 

lore  serious  question  raised  by  defendant  is  that  the  defective 
ion  of  the  highway  was  not  a  proximate  cause  of  plaintiffs 
nt,  but  rather  that  the  conduct  of  the  supervisor  and  town  su- 
:ndent  in  frightening  plaintiff's  horse  and  the  horse  dragging 
ff  are  the  proximate  causes  of  her  injury.  It  seems  to  me 
lis  case  is  that  of  concurring  proximate  causes  for  one  of  which, 
,  the  defective  highway,  the  town  defendant  is  liable.  It  is 
)ly  true  that  the  stone  pile  left  by  defendant's  superintendent 
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of  highways  in  repairing  the  road  was  not  the  sole  cause  of  plaintiff's 
accident-  The  accelerated  speed  of  the  horse  "Fly,"  possibly  caused 
by  some  act  'or  carelessness  of  Vandawalker  or  Smith,  for  which  the 
town  would  not  be  liable,  and  the  stone  pile  left  in  the  road,  may 
both  be  said  to  be  causes  contributing  to  the  occurrence,  and  both 
of  which  were  in  their  nature  proximate.  That  there  may  be  two 
proximate  causes  of  an  accident,  if  each  can  be  said  to  have  been  an 
efficient  one  without  which  the  injury  would  not  have  been  sustained, 
is  a  well-settled  principle  of  law  in  this  state.  In  case  of  two  con- 
curring causes,  each  of  which  is  proximate,  the  test  is:  Could  the 
accident  have  happened  without  their  co-operation?  Here  we  have 
two  concurring  proximate  causes,  each  of  them  an  efficient  cause,  viz : 
The  frightened  horse,  for  which  the  town  cannot  in  any  event  be  said  to 
be  liable;  and,  second,  the  obstructing  stone  piles  left  by  the  road 
repairers,  for  which  the  town  may  be  liable.  Plaintiff  herself  testi- 
fies, and  the  jury  was  at  liberty  to  believe  her  testimony,  that  all  went 
well  after  the  old  horse  started  to  run,  until  her  toe  caught  in  the  stone 
pile.  It  seems  to  me  that  within  the  decisions  the  stone  pile  must  be 
said  to  be  an  efficient  proximate  cause  of  the  accident  concurring  with 
the  frightened  horse,  and  without  which  the  accident  would  not  have 
occurred.  Ring  v.  City  of  Cohoes,  77  N.  Y.  83,  33  Am.  Rep.  574; 
Sweet  V.  Perkins,  196  N.  Y.  482,  90  N.  E.  50;  Ivory  v.  Town  of 
Deerpark,  116  N.  Y.  476,  22  N.  E.  1080. 

A  very  recent  case  bearing  a  striking  similarity  to  the  case  at  bar 
is  that  of  Thompson  v.  Town  of  ^ath,  reported  in  126  N.  Y.  Supp. 
1074.  While  that  case  was  that  of  a  defective  bridge  over  which  a 
blindfolded  cow  was  being  led,  yet  upon  the  question  of  proximate 
cause  it  seems  to  me  to  be  ^n  authority  directly  in  point. 

I  therefore  must  find  that  the  condition  of  the  highway,  which  the 
jury  found  was  defective,  was  an  efficient  proximate  cause  of  plain- 
tiff's injury,  and  that  she  was  entitled  to  go  to  the  jury  upon  the 
question  of  defendant's  negligence. 


PEOPLE  ex  rel.  DUNPHY  et  al.  v.  WIGGINS,  Town  Supervisor. 
(Supreme  Court,   Appellate  Division,   Third  Department     March  8»   1911.) 

1.  Drains  (§  18*) — Construction— Bonds. 

Under  Drainage  Law  (Consol.  Laws,  c.  15)  {§  15,  16,  authorizing  drain- 
age commissioners  to  borrow  funds  to  construct  ditches  or  to  pay  land 
damages,  and  requiring  the  supervisor  of  the  town  to  issue  bonds  to  the 
amount  borrowed,  the  amount  borrowed  may  not  include  items  for  com- 
pensation and  personal  expenses  of  the  commissioners. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent  Dig.  §S  11-13;  Dec. 
Dig.  §  18.«] 

Z  Mandamus    (§   103*)  —  Discretionary    Power  —  Issuance   of   Dbaiivaob 
Bonds. 

Under  Drainage  Law  (Consol.  Laws,  c.  15)  {  37,  requiring  the  drain- 
age commissioners  to  make  and  file  a  detailed  statement  of  moneys  re- 
ceived and  disbursed,  and  providing  that  on  a  specified  notice  the  ac- 
count may  be  audited,  mandamus  will  not  lie  to  compel  the  issuance  of 

*For  other  cases  see  same  topic  &,  fi  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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iny  bonds,  except  In  payment  of  expenses  legally  audited  and  found 
iroper. 

[Ed.  Note.— For  other  cases,  see  Mandamus,  Cent   Dig.  §{  220-222 -, 
Dec.  Dig.  i  103.*] 

ppeal  from  St.  Lawrence  County  Court. 

andamus  by  the  People,  on  the  relation  of  John  Dunphy  and  oth- 
against  Abram  H.  Wiggins,  as  Supervisor  of  the  Town  of  Can- 
to compel  the  issuance  of  bonds  of  the  town  under  Drainage  Law 
vrs  1869,  c.  888)  §  8,  as  amended  by  Laws  1906,  c.  115.  From  an 
r  granting  a  writ  of  peremptory  mandamus,  defendant  appeals, 
jrsed,  and  motion  for  writ  denied. 
?e,  also,  137  App.  Div.  935,  121  N.  Y.  Supp.  1143. 
rgued  before  SMITH,  P.  J.,  and  SEWELL,  HOUGHTON,  and 
^TS,  JJ. 

asco  P.  Abbott,  for  appellant, 
hn  R.  Keeler,  for  respondents. 

^ITH,  P.  J.  These  proceedings  were  started  in  October,  1906. 
law  as  it  then  existed,  as  far  as  the  same  affects  this  proceeding, 
e  same  as  the  drainage  law  appearing  in  the  Consolidated  Laws 
bapter  20  of  the  Laws  of  1909.  For  convenience,  therefore,  in 
discussion,  references  will  be  made  to  the  sections  of  the  general 
lage  law  of  1909. 

lat  this  drainage  law  is  constitutional  was  held  in  Matter  of  Ry- 
it  al.,  72  N.  Y.  1,  28  Am.  Rep.  88,  and  Matter  of  Tuthill,  163  N. 
33,  141,  142,  57  N.  E.  303,  49  L.  R.  A.  781,  79  Am.  St.  Rep.  574. 
section  15  of  this  law  it  is  provided  that,  where  it  shall  be  neces- 
to  raise  funds  "for  the  construction  of  said  ditches  or  land  dam- 
"  before  the  assessment  thereinafter  provided  for  can  be  made 
collected,  the  commissioners  were  empowered,  with  the  approval 
le  court,  to  borrow  money  and  to  issue  evidences  of  indebtedness 
efor;  and  the  said  commissioners  were  required  to  certify  the 
unt  to  be  borrowed  to  the  supervisor  of  the  town  in  which  the 
s  to  be  assessed  were  located.  By  section  16  it  is  then  provided 
the  supervisor  of  such  town  shall  issue  the  bonds  of  the  town  to 
amount  named  iA  the  statement,  and  shall  sell  the  same  and  de- 
the  proceeds  to  the  treasurer  of  such  commission.  These  com- 
loners  had  borrowed  money  upon  their  notes,  with  the  approval 
le  court  given  under  section  15,  and  upon  the  refusal  of  the  su- 
isor  of  the  town  to  issue  bonds  therefor  have  procured  the  order 
be  court  for  a  writ  of  mandamus  for  their  issuance.  From  this 
r  this  appeal  is  taken.    The  order  should  be  reversed  for  two  rea-, 

rst.  At  the  time  that  the  commissioners  sought  the  approval  of 
:ourt  for  the  execution  of  the  last  note  included  in  the  $4,000  of 
•  evidences  of  indebtedness,  they  presented  to  the  County  Court 
ccount  showing  the  items  of  the  amount  for  which  they  asked  to 
t  certificates  of  indebtedness.  In  this  account  it  appears  are  in- 
ed  items  for  the  compensation  and  personal  expenses  of  these  com- 
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missioners.  In  my  judgment  it  was  not  intended  that  temporary  ( 
dences  of  indebtedness  under  section  15  of  the  statute  should  be 
sued  for  such  a  purpose.  It  is  elsewhere  in  the  statute  provided  I 
-land  damages  must  be  paid  before  the  land  is  taken,  and  the  cost 
construction  must  necessarily  be  advanced  by  some  one.  Those  it< 
of  disbursements,  therefore,  were  provided  for  by  providing  for  t 
porary  advancements.  It  would  be  a  very  liberal  interpretation 
the  words  of  the  statute  to  include  the  ccmipensation  of  the  comr 
sioners  and  their  personal  expenses  in  the  words  of  section  15,  "fu 
for  construction  of  said  ditches  or  channels  or  land  damages."  Tli 
is  specific  provision  in  the  statute  for  the  recovery  of  this  comper 
tion  and  these  personal  expenses  at  the  termination  of  the  procc 
ing,  where  it  is  provided  explicitly  for  their  audit  and  payment, 
cause,  therefore,  these  items  are  included  in  the  amount  for  wt 
bonds  are  sought  to  be  issued,  the  supervisor  properly  refused  the 
quest  of  the  commissioners  to  issue  the  same. 

Second.  By  section  37  of  the  drainage  law  it  is  provided  that 
commissioners  as  soon  as  practicable,  **or  whenever  thereto  ordc 
by  the  court,"  shall  make  and  file  a  detailed  statement  of  moneys 
ceived  by  them  and  moneys  disbursed.  It  is  further  provided  that  u] 
notice  given  to  all  parties,  as  provided  in  section  10  of  the  stati 
this  account  may  be  audited.  When  these  bonds  are  once  issued,  t 
must  be  paid  by  the  town.  If  upon  the  final  audit  certain  of  th 
disbursements  should  be  disallowed,  the  only  mode  of  reimbursem 
to  the  town  would  be  a  suit  by  the  town  to  recover  back  from  th 
commissioners  to  that  extent  the  moneys  paid  to  them  from  the  i 
of  these  bonds.  The  property  benefited  cannot  legally  be  asses 
for  such  expenditures.  If  the  commissioners  should  happen  to  be 
solvent,  the  loss  must  fall  upon  the  town  itself,  which  has  not  in  ; 
way  been  made  a  party  to  the  proceeding  or  lawfully  charged  v 
any  of  the  cost  of  the  improvement.  Under  such  conditions,  evei 
legally  authorized,  the  discretionary  power  of  mandamus  should 
be  exercised  to  compel  the  issuance  of  any  bonds,  except  in  paym 
of  expenses  which  have  been  legally  audited  and  found  proper  un 
section  37  of  the  act.  The  final  order  should,  therefore,  be  rever 
as  matter  of  law  and  of  discretion,  with  costs, 'and  motion  for  \ 
of  mandamus  denied,  without  costs. 

Final  order  reversed  as  matter  of  law  and  as  matter  of  discreti 
with  costs,  and  motion  for  writ  of  mandamus  denied,  without  co 
All  concur. 


DARRIN  V.  CLAY. 

(Supreme  Court,  Appellate  IMvision,  Second  Department    March  24,  19 

1.  Attorney  and  Client  (§  148*) — Compensation—Amount  of  Recover] 
A  verdict  in  an  action  for  an  agreed  percentage  of  the  amount 
lected  by  the  foreclosure  of  a  mortgage  will  be  set  aside,  where  it 
eludes. the  allowance  of  a  demand  for  services  in  defending  an  actiox 
restrain  the  foreclosure,  as  resistance  of  the  injunction  suit  was  ne 
sarily  involved  in  plaintiff*s  undertaking  to  foreclose. 
[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Dec.  Dig.  |  14 
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rroBNET  AND  Glient  (§  100*) — Compensation— Evidence— Admissibility 

-PROriTS. 

In  an  action  for  an  agreed  percentage  of  the  amount  collected  by  the 
foreclosure  of  a  mortgage,  the  admission,  upon  the  issue  of  the  value  of 
;)laintifrs  services,  of  evidence  tending  to  show  the  profit  the  defendant 
lerived  from  the  transaction  of  which  the  mortgage  was  a  part  was  re- 
rersible  error. 

lEd.  Note. — ^For  other  cases,  see  Attorney  and  Client,  Dec.  Dig.  §  1G3.*] 

ppeal  from  Queens  County  Court. 

:tion  by  Ira  G.  Darrin  against  George  E.  Clay.    From  a  Judgment 
plaintiff,  defendant  appeal's.    Reversed,  and  new  trial  granted, 
rgued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
IR,  and  RICH,  JJ. 

N,  Smith,  for  appellant, 
jgene  N.  L.  Young,  for  respondent 

HOMAS,  J.  The  evidence  does  not  establish  an  agreement  on 
)art  of  the  defendant  to  pay  the  plaintiff  40  per  cent,  of  the  amount 
cted  on  the  foreclosure.  Although  the  defendant  did  not  except 
le  submission  of  that  issue  to  the  jury,  as  there  must  be  a  new 
for  error  in  the  reception  of  evidence,  it  is  considered  that,  even 
e  evidence  justified  a  finding  that  such  contract  was  made,  it  in- 
ed  compensation  for  services  rendered  in  the  action  to  restrain 
foreclosure,  for  which  plaintiff  has  made  a  demand,  allowed  by 
jury,  for  the  additional  sum  of  $500.  The  plaintiff  could  not  fore- 
I  the  mortgage  with  his  proceeding  blocked  by  the  injunction  suit, 
to  earn  his  alleged  agreed  compensation  of  40  per  cent,  he  was 
ened  with  the  necessity  of  removing  the  impediment.  As  such  ac- 
was  the  only  remedy  for  defeating  the  foreclosure,  its  resist- 
by  plaintiff  would  be  necessarily  involved  in  any  undertaking  to 
:lose  the  mortgage. 

[x>n  the  issue  of  the  value  of  his  services,  there  was  reversible 
r  in  the  admission  of  evidence  tending  to  show  the  profit  the  de- 
ant  derived  from  the  enterprise  of  which  the  mortgage  was  a 
The  action  did  not  conveniently  permit  an  examination  of  all 
natters  involved  in  ascertaining  the  defendant's  profit,  nor  did  it 
em  the  value  of  the  plaintiff's  services,  whether  the  purchase  by 
ndant  of  several  mortgages,  some  not  involved  in  the  foreclosure, 
Ited  favorably  or  otherwise.  The  plaintiff,  by  the  simple  remedy 
)reclosure  by  advertisement  and  by  defeating  the  action  to  restrain 
)llected  $3,388.95,  and  has  recovered  on  the  basis  of  compensation 
lior  in  the  net  sum  of  about  $1,838,  which  is  something  more  than 
er  centuni  of  the  amount  collected  for  the  client,  who  also  met 
I  of  the  disbursements.  While  the  service  rendered  by  the  plain- 
iid  involve  much  labor,  aside  from  that  of  qualifying  himself  for 
ucting  the  proceeding,  inasmuch  as  the  mortgage  was  ancient 
its  history  somewhat  obscure,  the  amount  recovered  is  relatively 
rge  that  there  should  be  ample  legal  evidence  to  sustain  it;  and 
he  errors  noticed  the  judgment  and  order  should  be  reversed,  and 
IV  trial  granted,  costs  to  abide  the  event.    All  concur. 
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SUPREME  RULING  OF  FRATERNAL  MYSTIC  CIRCLE  T.  LAWTON 

et  al. 

t  Supreme  Court,  Appellate  Division,  Fourth  Department    March  8^  1911.) 

1.  Mortgages  (§  316*) — Dischaboe— Restoration— Pabties  Entitled  to  Ob- 

ject. 

'  The  right  of  a  mortgagee  tp  have  his  mortgage  restored,  on  the  ground 
that  a  discharge  was  improperly  obtained,  may  not  be  defeated  by  for- 
mer owners  who  had  conveyed  all  their  interests  in  the  land  prior  to 
the  Execution  of  a  new  mortgage  to  secure  bonds  issued  to  pay  such 
mortgage  and  other  prior  mortgages. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  tt  949-d54; 
Dec.  Dig.  ft  816.»] 

2.  Mortgages  (§  209*) — Obligation  of  Trustee. 

The  trustee,  in  a  mortgage  to  secure  a  bond  issue  to  pay  debts  and 
prior  mortgages  and  to  borrow  money  to  transact  business,  must  protect 
the  rights  of  holders  of  such  bonds  as  are  outstanding  and  received  in 
payment  of  debts  and  in  exchange  of  bonds  issued  under  prior  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  tt  466-468; 
Dec.  Dig.  S  209.»] 

3.  Mortgages  (§  316*) — Discharge— Restoration. 

An  owner  of  land  subject  to  three  mortgages  executed  a  trust  mortr 
gage  to  secure  a  bond  issue  to  pay  the  three  mortgages.  The  holder  of 
one  of  the  mortgages  discharged  it  on  receiving  bonds  under  the  tmst 
mortgage  on  the  condition  that  the  two  other  mortgages  should  be  sat- 
isfied; which  was  not  done.  The  discharge  of  the  mortgage  was  not  re- 
corded. Held,  that  the  holder  was  entitled  to  a  restoration  of  the  mort- 
gage on  restoring  what  he  received  in  payment  thereof. 

[Ed.  Note.~For  other  cases,  see  Mortgages,  Cent  Dig.  tl  949-854; 
Dec.  Dig.  S  316.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  Supreme  Ruling  of  the  Fraternal  Mystic  Circle 
against  Ernest  W.  Lawton  and  another,  as  trustees,  impleaded  with 
others.  From  a  judgment  for  defendants  entered  on  the  report  of  a 
referee  to  hear,  try,  and  determine,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Thayer,  Tuttle  &  White,  for  appellant. 

W.  S.  &  H.  H.  Farmer  and  J.  F.  La  Rue,  for  respondents. 

WILLIAMS,  J.  The  judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  event 

The  action  was  brought  in  equity,  to  restore  a  mortgage  upon  real 
property,  on  the  ground  that  a  discharge  thereof  was  improperly  ob- 
tained, for  reasons  hereafter  referred  to,  and  then  to  foreclose  such 
mortgage.  In  order  to  understand  and  appreciate  the  questions  in- 
volved in  this  appeal,  it  will  be  necessary  to  get  the  somewhat  compli- 
cated facts  appearing  from  the  record  well  in  mind.  The  St.  Lawrence 
Land  &  Improvement  Company  about  1894  became  the  owner  of  lands 
upon  the  St.  Lawrence  river  just  above  Clayton,  consisting  in  all  of 
about  58  acres  of  land  and  plotted  the  same  and  laid  out  streets  and 

•For  other  casM  lee  same  topic  A  8  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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lereon.  It  was  then  or  subsequently  known  as  "Prospect  Park." 
t  the  year  1898  the  Land  &  Improvement  Company  conveyed  to 
t.  Lawrence  Club  a  parcel  of  about  9.4  acres  of  this  land.  This 
erected  a  large  hotel  or  clubhouse  on  the  property,  and  gave  two 
mortgages  on  the  property  to  the  National  Bank  of  Syracuse: 
November  10,  1899,  to  secure  a  bond  issue  of  $60,000,  of  which 
ibout  $35,000  are  outstanding;  the  other  April  15,  1901  or  1902, 
ure  a  bond  issue  of  $99,000,  for  the  purpose,  among  other  things, 
ying  off  the  bonds  issued  under  the  first  mortgage,  $35,000. 
about  $34,000  of  the  bonds  under  the  last  mortgage  are  out- 
ing, and  those  are  held  by  the  bank  as  security  for  notes  amount* 
I  about  $22,000.  So  that  the  indebtedness  under  these  two  mort- 
is about  $57,000.  February  28,  1900,  the  Land  &  Improvement 
any  gave  a  bond  and  mortgage  to  the  Safety  Fund  Insurance 
any,  to  secure  payment  of  $10,000,  three  years  from  date,  with  6 
jnt.  semiannual  interest.  This  is  the  mortgage  involved  in  this  lit- 
n.  It  was  assigned  October  20,  1902,  to  tihe  American  Guild,  and 
laintiff  became  the  owner  of  it  by  general  assignment  of  the 
May  27,  1907.  This  mortgage  covered  all  the  Land  &  Improve- 
Company's  property  remaining  after  the  sale  of  the  9.4  acres  to 
:.  Lawrence  Club,  about  49  acres.  After  the  giving  of  these  three 
^ages,  the  Prospect  Park  Company  became  the  owner  of  the 
58  acres,  subject  to  the  mortgages.  August  1,  1902,  the  Pros- 
!^ark  Company  gave  a  trust  mortgage  upon  the  whole  property  to 
rust  Company  of  the  Republic  to  secure  a  bond  issue  of  $125,000. 
last  mortgage  recited  on  its  face  that  the  bonds  issued  thereunder 
to  be  first-mortgage  bonds,  and  that  the  purpose  was  to  pay  off 
ibts  of  the  Prospect  Park  Company  and  the  three  above-described 
^ages,  and  to  borrow  money  to  transact  its  business. 
t  original  trustees  under  this  last  mortgage  have  been  succeeded 
lers,  and  now  the  defendants  Lawton  and  Horsfall  are  the  act- 
•ustees.  The  intention  of  the  Prospect  Park  Company  and  its 
s  in  giving  this  last  mortgage  was,  among  other  things,  to  pay 
itisfy  the  three  prior  mortgages,  so  as  to  make  this  one  a  first  lien 
t  whole  property.  After  the  American  Guild  became  the  assignee 
t  $10,000  mortgage,  there  were  negotiations  between  it  and  the 
lect  Park  Company  with  a  view  to  paying  off  and  discharging 
nortgage  by  the  issue  to  the  Guild  of  some  of  the  bonds  issued 
the  $125,000  mortgage,  and  it  was  finally  agreed  that  there 
1  be  transferred  for  that  purpose  $11,000  of  the  bonds  and  $6,000 
I  stock  of  the  Prospect  »Park  Company.  May  26,  1903,  the  Guild 
any  sent  to  the  First  National  Bank  of  Clayton  the  bond  and 
^ge  for  $10,000,  the  assignments  thereof  to  the  Guild  and  the 
irge  of  the  bond  and  mortgage,  duly  acknowledged,  to  be  deliv- 
to  the  Prospect  Park  Company  upon  receipt  of  the  $11,000  of 
of  the  latter  company,  and  the  bank  was  directed  to  forward 
)nds  to  the  Guild  by  registered  letter  or  express.  The  bank  re- 
1  these  papers  from  the  Guild  May  27,  1903,  and  forwarded  the 
,  which  the  Guild  acknowledged  the  receipt  of  June  10,  1903. 
lischarge  of  the  mortgage  has  never  been  recorded.    The  inten- 
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tion  of  the  Prospect  Park  Club  was  to  call  in  and  pay  all  the  indebted- 
ness under  the  $60,000  and  $99,000  mortgages  bv  the  issue  of  the 
bonds  under  the  $125,000  mortgage  or  the  sale  of  the  same  and  the 
use  of  the  proceeds  for  that  purpose.  Some  of  the  indebtedness  was 
so  paid  oflf,  but  not  all,  and  therefore  those  mortgages  were  never  dis- 
charged, and  the  $125,000  mortgage  was  not  a  first  mortgage,  and  the 
bonds  issued  under  it  were  not  first  liens  as  stated  therein.  The  plain- 
tiff wants  its  $10,000  mortgage  restored. 

Passing  for  a  moment  the  question  of  the  technical  grounds  on  which 
such  relief  is  sought,  let  us  see  who  is  interested  in  defeating  this  claim. 
The  St.  Lawrence  Land  &  Improvement  Company,  the  St.  Lawrence 
Club,  the  Prospect  Park  Club,  and  the  trustees  under  the  $125,000, 
mortgage  have  defended  the  action.  There  were  many  other  de- 
fendants served,  but  they  do  not  by  answers  object  to  tfie  granting 
of  the  relief  asked  for.  The  St.  Lawrence  Land  &  Improvement  Com- 
pany and  the  St  Lawrence  Club  are  not  interested  in  the  question. 
They  had  transferred  all  their  interest  in  the  land  to  the  Prospect 
Park  Company  before  the  $125,000  mortgage  was  given,  and  the  bonds 
were  issued  thereunder:  The  St.  Lawrence  Club  never  had  any  in- 
terest in  the  49  acres  covered  by  the  $10,000  mortgage  any  way.  Its 
interest  was  in  the  9.4  acres  only,  and  the  $60,000  and  $99,000  mort- 
gages covered  only  the  9.4  acres,  not  the  49  acres  at  all.  The  Pros- 
pect Company,  the  mortgagor  in  the  $125,000  mortgage,  and  the 
trustees  under  that  mortgage,  are  the  only  parties  who  can  object  to 
the  granting  the  plaintiflf's  relief.  There  is  no  dispute  but  that  the  in- 
tention of  the  parties  was  to  make  the  $125,000  mortgage  and  the  bonds 
issued  thereon  a  first  lien  on  all  the  property,  and  the  omission  to  re- 
cord the  discharge  of  the  $10,000  mortgage  would  seem  to  indicate  a 
desire  to  protect  the  plaintiff  in  the  transaction. 

I  think  there  is  no  difficulty  in  granting  the  plaintiflf's  relief  so  far 
as  the  Prospect  Park  Company  is  concerned.  The  trustees  under  the 
$125,000  mortgage  are  under  obligation  to  protect  the  rights  of  the 
holders  of  such  bonds  as  are  outstanding,  and,  as  already  stated,  there 
are  some  such,  at  least  some  who  have  taken  the  bonds  in  payment  of 
debts  or  in  exchange  for  bonds  issued  under  the  $60,000  or  $99,000 
mortgages.  Their  rights  would  of  course  be  aflfected  by  the  restora- 
tion of  this  $10,000  mortgage  as  a  lien  upon  the  49  acres  prior  to  the 
mortgage  under  which  their  new  bonds  were  issued.  There  is  no  evi- 
dence as  to  the  circumstances  under  which  they  took  their  bonds,  or 
whether  they  were  bona  fide  holders;  that  is,  whether  they  under- 
stood this  $10,000  mortgage  had  been  discharged  when  they  took  their 
bonds.  So  far  as  the  record  was  any  notice  to  them,  it  negatived  the 
idea  of  a  discharge  of  that  mortgage.  They  are  not  parties  to  this 
action.  We  don't  know  who  they  are.  They  are  only  represented 
here,  if  at  all,  by  the  trustees  under  the  mortgage.  The  Guild  was 
very  careless  in  the  transaction.  It  should  have  expressly  provided  in 
its  letter  sending  the  papers  that  the  mortgage  should  not  be  discharg- 
ed until  the  change  in  bonds  should  be  fully  affected,  so  as  to  release 
the  three  prior  mortgage  liens,  and  leave  this  latter  one  a  first  lien 
on  all  the  property.    It  is  not  improbable  that  the  Guild  understood 
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NO  mortgages  on  the  9.4  acres  existed,  and  that  relief  could  not 
'orded  the  plaintiff,  its  successor,  on  the  ground  of  fraud  or  false 
sentations  with  reference  thereto.  The  theory  really  is  that  the  pa- 
ivere  delivered  in  trust,  the  $10,000  mortgage  not  to  be  discharged 
the  bonds  issued  to  the  Guild  were  made  first  liens.  The  referee 
against  the  plaintiff  upon  this  issue  of  fact,  a  conditional  delivery 
e  discharge ;  but  I  am  hardly  inclined  to  agree  with  him  on  this 
ct.  I  think  it  should  be  found  that  the  discharge  was  delivered 
tionally,  to  be  used  and  recorded  only  when  the  bonds  issued  to 
iuild  were  made  first  liens  upon  all  the  property,  as  therein  pre- 
fer, and  that  the  holders  of  the  bonds  by  other  parties  could 
bject  to  relief  to  plaintiflf  based  on  such  a  finding.  The  relief 
d,  of  course,  be  granted  only  upon  the  restoration  by  the  plain- 
f  all  the  Guild  received  in  payment  of  the  $10,000  mortgage. 
Igment  reversed,  and  new  trial  ordered,  upon  questions  of  law 
act,  before  another  referee,  with  costs  to  appellant  to  abide  event. 
:)ncur. 


so.  Rep.  132.) 
F.  V.  SMITH  C0NTRAC5TING  CO.  v.  CITY  OF  NEW  YORK. 

lupreme  Court,  Special  Term,  New  York  County.    December,  1910.) 

2VICIPAI.   COBPOBATIONS    (§    374») — CONTRACTS— QUANTUM    MEBUIT. 

Greater  New  York  Charter  (Laws  1901,  e.  466)  f  419,  provides  that 
ntracta  for  work  for  the  city  shall  be  made  by  the  appropriate  borough 
'esident  or^heads  of  departments  under  regulations  established  by  the 
>ard  of  aldermen,  and  that  work  necessary  to  complete  a  particular  job 
'  supplies  needful,  which  shall  involve  expenditure  of  over  $1,000,  shall 
I  furnished  by  contract  with  the  appropriate  borough  president  and 
»ad8  of  departments.  Section  149,  as  amended  in  1901,  provides  that 
)  claim  against  the  city  for  work  done  or  material  furnished  with  im- 
aterial  exceptions  shall  be  paid  unless  an  auditor  of  account  shall  cer- 
fy  that  the  charges  are  just  and  reasonable,  and  if,  in  an  action  against 
te  city  on  a  claim,  not  embraced  in  the  exceptions,  the  amount  claimed 
r  plaintiff  is  in  excess  of  the  amount  so  audited.  It  must  be  established 
r  competent  evidence.  Held,  that  a  contract  by  a  department  without 
iblic  letting  is  equivalent  to  an  agreement  to  pay  quantum  meruit,  and 
e  specification  of  a  price  can  be  deemed  only  a  maximum  limitation 
Ising  no  presumption  in  favor  of  the  contractor  as  to  the  value  of  his 
rvices. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  $ 
4.»] 

NiciPAL  Corporations  (8  374*)— Claims— Actions. 
Such  a  contractor  need  not  postpone  action  upon  his  claim  until  it 
lall  have  been  audited ;  but,  when  80  days  have  elapsed  since  filing  of 
s  claim  with  the  comptroller,  if  it  has  not  been  acted  upon,  he  may 
le,  alleging  the  contract  price  and  assuming  that  it.  would  be  found 
oderate  by  the  auditor,  and  in  such  an  action  the  city  need  not  afflrm- 
Ively  plead  that  the  auditor  has  audited  adversely  to  the  claim,  but 
ay  plead  a  general  denial,  and  at  the  trial  object  to  plaintiff's  proof  of 
e  claim. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  { 

^ 
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3.  Pleading  (8  132»)— "Affirmative  Defeivie." 

An  "affirmative  defense''  is  a  plea  interposed  as  a  basis  for  proi 
some  new  fact 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  f  132.* 
For  other  definitions,  see  Words  and  Phrases,  voL  1«  p.  248.] 

Action  by  the  F.  V.  Smith  Contracting  Company  against  the  Cit} 
New  York.    New  trial  granted. 
See,  also,  138  App.  Div.  907,  123  N.  Y.  Supp.  1117. 

Charles  J.  Hardy,  for  plaintiff. 
Francis  Martin,  for  defendant 

WHITNEY,  J.  The  work  in  question  was  ordered,  and  the 
penditure  therefor  duly  recognized  and  appropriated,  by  the  boarc 
the  appropriate  department.  The  amount  involved  was  less  t 
$1,000.  Hence  the  provisions  of  section  419  of  the  Greater  New  Y 
Charter  (Laws  1901,  c.  466)  were  complied  with.  Section  149,  h 
ever,  as  amended  in  1901,  seems  to  require  all  such  claims  to 
audited  in  the  department  of  finance  before  they  can  be  recovered  u 
in  an  action  at  law.  Construing  the  two  sections  together,  and  bea: 
in  mind  that  the  provisions  of  section  149  are  later  in  date,  it  wc 
seem  to  result  that  any  contract  made  by  a  department  without  pu 
letting  for  the  performance  of  work  for  a  fixed  sum  is  legally  equ 
lent  to  an  agreement  to  pay  quantum  meruit ;  for,  if  the  auditor  thi 
the  work  worth  less  than  the  contract  price,  "the  plaintiff  must  es 
lish  his  claim  by  competent  evidence  of  value."  The  contract  p 
does  not  give  the  plaintiff  a  favorable  presumption,  nor  can  it  eve: 
used  as  evidence  tending  to  support  his  cause;  for  "no  testim 
shall  be  admitted  to  show  a  promise  *  *  *  to  pay  any  larger  i 
than  the  amount  so  audited  or  allowed  by  the  department  of  finan 
If  the  sum  named  in  the  contract  can  be  proved  at  all,  it  can  only 
as  would  seem  from  the  language  of  the  charter,  by  the  city  in  def< 
as  putting  a  maximum  limit  upon  the  quantum  meruit.  Plaintiff's  ( 
comment  upon  this  provision  is  that  it  "is  hard  to  understand  the 
soning,"  and  that  it  should  be  held  only  to  apply  to  claims  resting  u 
other  than  contract  obligations ;  but  this  construction  is  shown  by 
erence  to  the  preceding  clauses  of  section  149,  under  the  rule  nose 
a  sociis,  to  be  an  impossible  construction.  It  is  not,  however,  ne 
sary  for  a  plaintiff  to  postpone  his  action  until  his  claim  shall  \ 
been  audited.  That  might  subject  him  to  unreasonable  delay.  W 
the  30  days  have  elapsed  since  the  filing  of  his  claim  with  the  co 
troller,  if  it  has  not  been  acted  upon,  I  think  that  a  reasonable  ( 
struction  of  the  statute  would  authorize  him  to  sue,  alleging-  the  ( 
tract  price  and  assuming  that  it  would  be  found  moderate  by 
auditor.  If,  however,  the  auditor  finds  otherwise,  the  statute  prov 
a  rule  of  evidence  to  be  enforced  by  the  court  at  the  trial.  If  thii 
the  correct  construction  of  the  statute,  it  is  not  necessary  for  the 
to  plead  affirmatively  that  the  auditor  has  audited  adversely  to 
claim  non  constat — ^that  at  the  time  of  the  city's  pleading  he  has 
audited  at  all. 

*For  oUier  cases  see  same  topic  &  9  nuubsb  in  Dec.  &  Am.  Digs.  1907  to  daU,  ft  Rep'r  Ind 
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would  follow  that  it  is  unnecessary  to  discuss  whether  or  not,  as 
nded,  it  is  necessary  as  a  general  rule  for  the  city  to  plead  in  con- 
)n  and  avoidance  the  illegality  of  a  contract  sued  upon,  instead 
ing  a  general  denial  and  objecting  at  the  trial  to  plaintiff's  proof 
of.  Hence  I  do  not  discuss  the  decision  of  the  Appellate  Division 
e  Second  Department  in  Richmond  Co.  Socy.  v.  City  of  New 
,  73  App.  Div.  607,  77  N.  Y.  Supp.  41,  which  seems  strongly  to 
)rt  plaintiff's  contention ;  although,  if  it  be  the  law,  I  do  not  see 
in  every  case  where  a  principal  is  sued  upon  a  contract  made  by 
jent  it  would  not  be  necessary  to  plead  the  latter's  lack  of  author- 
5  an  affirmative  defense,  in  order  to  avail  oneself  of  plaintiff's 
e  to  prove  it.  By  the  true  principles  of  Code  pleading,  as  for- 
r  understood,  it  is  necessary  to  aver  only  facts,  not  conclusions  of 
This  applies  as  well  to  an  answer  as  to  a  complaint.  An  affirm-*^ 
defense  is  a  plea  interposed  as  a  basis  for  proving  some  new  fact. 
e,  if  plaintiff's  proof  discloses  a  fatal  defect  in  his  case,  a  motion 
miss  lies,  whether  the  defect  is  or  is  not  alluded  to  in  the  answer. 
LS  for  the  purpose  of  avoiding  this  general  rule  that  the  codifiers 
ied  a  special  provision  that  the  statute  of  limitations  must  be 
ed.    The  case  of  Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E.  911, 

which  plaintiff  largely  relies,  was  decided  over  strong  dissent 
)Verturned  a  line  of  uniform  decisions  long  antedating  the  Code, 
own  by  Mr.  Justice  O'Gorman  in  Patterson  v.  Powell,  31  Misc. 
250,  64  N.  Y.  Supp.  43 ;   Id.,  56  App.  Div.  624,  68  N.  Y.  Supp. 

I  think  that  the  case  has  generally  been  regarded  by  experienced 
ers  as  anomalous,  and  one  whose  analogy  cannot  be  far  extended 
•ut  revolutionizing  the  system  of  Code  pleading  and  filing  an- 
;  with  legal  arguments.  Plaintiff  also  contends  that  the  answer 
;  no  issue  because  it  merely  denies  knowledge  or  information  suffi- 
to  form  a  belief  as  to  allegations  which  relate  to  matters  that 
mably  are,  and  in  fact  have  here  turned  out  to  be,  matters  of 
d  in  various  city  offices.  This  raises  a  question  as  to  the  limita- 
of  the  recent  doctrine,  dating  from  the  dicta  in  City  of  N.  Y.  v. 
lews,  180  N.  Y.  41,  47,  72  N.  E.  629,  that  allegations  as  to  mat- 
which  presumably  ought  to  be  known  to  defendant  cannot  be 
3verted  except  by  a  direct  denial.  Borough  Const.  Co.  v.  City  of 
York,  131  App.  Div.  278,  115  N.  Y.  Supp.  697 ;  Stone  v.  Auer- 
133  App.  EHv.  75,  117  N.  Y.  Supp.  734.  This  is  a  doctrine  in  an 
t  salutary  and  yet  in  another  aspect  dangerous;  for,  so  far  as 
:able,  it  dispenses  with  evidence  altogether,  yet  the  records  may 
fact  lost,  although  presumably  not  lost,  just  as  memory  of  facts 
known  may  have  been  lost,  so  that  defendant  may  be  unable  hon- 
either  to  affirm  or  deny  the  facts  alleged.  Probably  the  f ramers 
e  Code  intended  the  remedy  in  such  a  case  to  be  by  motion  to 

out  as  sham  and  by  prosecution  for  perjury.    On  the  whole  the 
ine  seems  to  me  inapplicable  to  the  present  pleadings,  especially 
iw  of  the  charter  provisions  already  discussed, 
al  having  proceeded  upon  an  erroneous  theory,  it  seems  necessary 
L  ndw  trial  be  granted, 
iered  accordingly. 
128  N.Y.S.— 23 
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WHITE  V.  CAMPBELLb 
(Supreme  Court,  Appellate  Division,  Fourth  Department     March  8^  1911.) 

Executors  and  Administbatobs  (§  227*)— Claims  Against. 

Plaintiff's  claim  against  decedent*s  estate  being  made  on  the  basis  of 
their  common  Interest  in  a  business,  which  they  conducted  as  partners, 
having  ceased,  and  deceased  having  agreed  to  account  for  plaintilTs  in- 
terest,  when  a  corporation  was  formed  which  took  over  the  business  and 
property,  and  issued  the  stock  therefor  to  deceased,  and  it  appearing  that 
they  continued  to  own  the  stock  in  common,  an  accounting  cannot  be  had 
without  a  new  claim  being  presented,  or  at  least  further  evidence  as  to 
the  business  of  the  cori)oratlon  being  given. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Dec. 
Dig.  f  227.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Claim  by  James  R.  White  against  Lilla  F.  Campbell,  as  executrix 
of  William  R.  Campbell,  deceased.  From  a  judgment  for  defendant, 
on  the  report  of  a  referee  to  hear,  try,  and  determine,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Moore  &  Killian,  for  appellant. 

Dempsey,  Tuttle  &  Rice,  for  respondent. 

WILLIAMS,  J.  The  judgment  should  be  affirmed,  with  costs. 
The  controversy  originated  upon  the  presentation  of  a  claim  against 
an  estate.  The  claim  was  disputed,  and  an  agreement  was  made  to 
refer,  upon  which  the  order  was  made  by  the  court.  There  were 
several  items  in  the  claim,  the  total  amounting  to  $22,346.38.  Pay- 
ments were  credited,  amounting  to  $6,700,  and  the  balance  was  $15,- 
646,38.  The  defendant  claimed,  and  the  referee  found,  there  was 
nothing  due  or  owing  the  plaintiff. 

The  plaintiff  and  the  testator,  July  10,  1902,  purchased  the  real  es- 
tate occupied  by  the  W.  R.  Campbell  Planing  Mill  for  $16,000,  of 
which  $4,000  was  paid  in  cash,  and  $12,000  was  represented  by  a 
mortgage,  held  by  the  Bank  of  Suspension  Bridge.  The  title  was  taken 
in  testator's  name,  but  he  and  plaintiff  furnished  each  $8,000  of  the 
cash  part  of  the  purchase  price,  and  it  was  agreed  they  should  share 
equally  in  the  property.  About  November  22,  1902,  they  commenced 
to  operate  a  lumber  and  planing  mill  upon  the  property  in  the  name 
of  the  W.  R.  Campbell  Planing  Mill.  They  were  really  partners 
in  the  business.  They  gave  a  note  for  $5,000  to  raise  money  to  use 
in  the  business,  and  secured  its  payment  by  another  mortgage  on  the 
real  propertjr,  to  the  Bank  of  Niagara.  They  carried  on  the  copart- 
nership busmess  until  October  31,  1904,  when  a  corporation  known 
as  the  Citizens'  Lumber  Company,  was  organized,  and  took  over  the 
real  property  owned  by  the  parties  and  the  personal  property  of  the 
copartnership.  The  capital  stock  was  $50,000.  All  of  this  was  issued 
to  testator  for  the  property  turned  over,  except  a  few  shares  distrib- 

*For  other  cases  see  same  topic  A  S  numbbb  In  Dec.  Jk  Am.  Digs.  1907  to  date,  Jk  R«p'r  Inciezee 
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>r  the  purposes  of  organization.  The  corporation  then  proceeded 
iie  business,  until  the  death  of  the  testator,  April  9,  1907. 
plaintiff,  while  conceding  the  existence  of  the  partnership  down 
time  the  Citizens*  Lumber  Company  was  formed  and  took  over 
^perty,  insisted  the  copartnership  was  then  terminated,  that  tes- 
10  longer  held  any  interest  in  the  property  or  the  stock  of  the 
ation  as  trustee  for  him,  but  that  he  agreed  at  that  time  to  ac- 
for  plaintiff's  interest  in  the  property  and  business  theretofore 
g,  and  to  pay  him  therefor,  and  it  was  upon  this  basi^  that  his 
was  made.  The  defendant  claimed,  however,  and  the  court 
that  the  status  and  relationship  of  the  parties  as  to  the  prop- 
nd  business  and  their  interests  therein  remained  unchanged 
estator's  death,  that  the  plaintiff  knew  all  about  the  changes 
wrhen  the  corporation  was  organized  and  took  over  the  property, 
sented  thereto,  and  that  there  was  no  personal  indebtedness  by 
estate  to  the  plaintiff  at  his  death.  There  were  also  claims  for 
IS  as  architect  and  for  money  loaned,  but  the  referee  held  these 
lot  well  founded.  The  result  was  a  dismissal  of  the  claims  in 
versy,  with  costs, 
questions  involved  were  mainly  of  fact.  The  evidence  was 
hat  extended,  and  the  conditions  complicated.  The  referee 
to  have  arrived  at  correct  conclusions,  and  we  should  not  re- 
Wm.  Upon  the  finding  above  referred  to  the  theory  of  personal 
edness  as  here  claimed  cannot  be  maintained.  The  plaintiff  will 
i  entitled  to  have  an  accounting;  but  it  will  involve,  not  alone 
■airs  of  the  partnership  proper,  but  of  the  corporation  also,  and 
not  possible  in  this  action,  or  at  least  under  the  evidence  given 
the  referee.  While  the  referee  in  his  opinion  deals  with  and 
5es  the  figures  with  reference  to  the  partnership  matters,  yet 
g  in  the  nature  of  an  accounting  was  carried  into  the  findings 
;lves.  After  making  the  findings  above  referred  to,  he  could  not 
D  the  accounting,  as  I  have  already  suggested, 
he  plaintiflf  desires  an  accounting  of  the  whole  business  con- 
under  the  partnership  and  the  corporation,  he  must  present  his 
in  a  different  form  from  that  litigated  under  this  reference,  or 
;t  must  fi^ive  additional  evidence,  not  given  before  the  referee, 
icur. 


WHEELER  ▼.  SUNDSTROM  &  STRATTON  CO. 
ne  Court,  Appellate  Division,  Second  Department     March  17,  1911.) 
:.BOAD8  (§  883*) — Injury  to  Persons  on  Track— Contributory  Neq- 

»£NCE. 

L  civil  engineer  representing  a  railroad  company  in  the  construction 
a  contractor  of  a  railroad  track  was  stmck  by  a  train  on  a  temporary 
istruction  track,  carrying  soil  loaded  from  an  excavation.  He  was 
niliar  with  the  details  of  the  work,  and  he  stood  with  his  back  to  the 
in  as  it  approached.  The  train  could  have  been  seen  in  time,  and  he 
lid  have  escaped  from  the  track.  Held,  that  his  failure  to  take  any 
•e  to  avoid  the  accident  precluded  a  recovery,  though  the  noise  of  an- 

er  casei  see  same  topic  A  S  mtjmbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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other  train  prevented  bim  from  hearing  the  train  that  struck  him,  and 
thc^ugh  he  was  so  absorbed  ju  bis  work  that  he  relaxed  vigilance,  and 
though  he  relied  wholly  on  the  conduct  of  the  trainmen. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  |{  1305-1310; 
Dec.  Dig.  §  383.*J 

2.  Railboads  (§  385») — Injury  to  Persons  on- Track— Contributoby  Negu- 

GENCK. 

A  civil  engineer  representing  a  railroad  company  in  the  construction  by 
a  contractor  of  a  railroad  track,  and  who  is  familiar  with  the  details  of 
the  work,  has  no  legal  right  to  rely  wholly  on  the  conduct  of  operators 
of  traiijis  on  a  temporary  construction  track. 

(Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §i  1311-1318; 
Dec.  Dig.  i  385.*] 

3.  Negligence  (8  136*) — Contributory  Negligence— Question  for  Jury. 

The  question  of  contributory  negligence  is  not  for  the  jury,  unless  there 
is  some  evidence  direct  or  inferential  that  the  accident  occurred  without 
want  of  due  care  on  the  part  of  the  person  injured. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  U  333-346; 
Dec.  Dig.  §  136.»] 

4.  Evidence  (§  205*) — Admissions— Effect. 

Where  the  uncontradicted  testimony  supports  the  testimony  of  a  wit- 
ness, as  to  admissions  by  decedent,  killed  in  an  accident,  the  admissions 
are  entitled  to  weight,  though  oral  admissions  may  be  deemed  the  weak- 
est evidence. 

(Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.§§  1029-1050; 
Dea  Dig.  §  265.»] 

5.  Railroads  (§  381*) — Injury  to  Persons  on  Track— Contributory  Negli- 

gence. 

One  representing  a  railroad  company  in  the  construction  by  a  con- 
tractor of  a  railroad  track,  while  on  the  construction  work,  is  neither  a 
trespasser  nor  a  licensee,  but  the  contractor  is  not  an  insurer  of  his 
safety,  and  he  must  exercise  due  care. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §§  1285-1293; 
Dec.  Dig.  i  381.*] 

Thomas,  J.,  dissenting. 

Appeal  from  Trial  Term,  Orange  County. 

Action  by  Mary  A.  Wheeler,  administratrix  of  Wallace  E.  Wheeler, 
deceased,  against  the  Sundstrom  &  Stratton  Company.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

John  Bright  (Abram  F.  Servin,  on  the  brief),  for  appellant. 
M.  N.  Kane,  for  respondent. 

JENKS,  P.  J.  This  is  a  common-law  action  for  negligence.  The 
defendant  was  constructing  a  line  of  railway.  The  work  embraced 
the  use  of  a  temporary  single  construction  track  parallel  30  feet  from 
the  railway.  The  construction  track  ran  from  an  excavation  about 
900  feet  south  of  a  certain  culvert  then  under  construction  across  that 
culvert  to  a  fill  about  900  feet  north  of  it.  Two  trains  each  of  about 
12  open  cars  carried  the  soil,  loaded  from  the  excavation  by  a  steam 
shovel,  along  the  construction  track  to  the  fill.  The  trains,  pushed 
by  a  locomotive  engine,  alternated,  passing  one  another  by  a  siding 

*For  other  cases  see  same  topic  &  5  number  In  Dec.  &  Am.  Digs.  1907  U>  date,  ft  Rep'r  IndexeB 
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1  of  the  culvert  that  ended  about  200  feet  from  it.  The  interval 
me  between  trains  as  estimated  by  the  superintendent  and  by  the 
dent  of  the  defendant  was  from  15  to  20  minutes.  These  trains 
working  on  the  day  of  the  accident.  On  that  day  the  plaintiff's 
tate,  Wheeler,  Lamb,  and  Sundstrom  were  together  at  the  work. 
^  walked  along  the  main  track  until  compelled  to  leave  it  by  an 
Daching  freight  train.  Then  they  crossed  to  the  temporary  con- 
tion  track,  and  took  their  way  along  that  track  northerly  to  the 
jrt.  They  stopped  close  to  the  culvert,  and  stood  there  in  dis- 
on  and  in  examination  of  the  culvert.  As  they  stood  facing  to 
lorth,  they  were  struck  by  a  train  running  northerly  from  the  ex- 
tion.  Wheeler  was  killed  and  his  companions  were  injured, 
think  that  we  cannot  sustain  the  judgment  which  Wheeler's  ad- 
strator  has  recovered  against  the  defendant.  I  can  find  no  evi- 
5,  direct  or  inferential,  that  he  or  his  companions  took  any  care 
roid  this  accident.  Wheeler  was  the  resident  civil  engineer  who 
isented  the  railroad  company  in  that  construction,  and  the  work 
under  his  daily  observation.  He  must  have  understood  the  work 
the  details  thereof.  He  must  have  known  the  peril  of  standing 
this  construction  track  with  his  back  to  a  direction  in  which 
Df  these  trains  must  travel.  Lamb  was  the  superintendent  and 
Istrom  was  the  president  of  the  defendant.  And  they,  too,  were 
:ctly  familiar  with  the  work  and  with  its  methods.  The  record 
re  of  any  proof  that  shows  or  permits  the  inference  that  Wheel- 
'  his  companions  at  any  time  when  they  went  onto  the  construc- 
track,  or  while  they  walked  upon  it,  or  while  they  stood  near 
lulvert  at  gaze,  ever  looked  or  listened  or  sought  any  safeguard 
ist  an  oncoming  train.  Lamb  was  a  witness  for  the  plaintiff, 
lis  testimony  is  that  they  were  so  engrossed  in  an  animated  dis- 
on  that  they  stood  upon  and  near  diis  construction  track,  "with 
jacks  to  the  oncoming  train,  forgetting  all  about  it."  Sundstrom 
a  witness  for  the  defendant,  and  his  testimony  fails  to  show  that 
precautions  whatever  were  taken  by  Wheeler  or  by  Lamb  or  by 
elf.  Indeed,  the  record  is  not  only  negative  of  any  care,  but  is 
native  of  the  lack  of  any  care.  There  is  sufficient  proof  that  the 
ming  train  could  have  been  seen  from  the  viewpoint  at  the  cul- 
Lamb  testifies  that  they  could  have  seen  a  train  as  far  distant 
e  steam  shovel,  over  900  feet,  and  he  is  confirmed  in  this  state- 
by  Sundstrom.  Two  hundred  feet  is  the  shortest  distance  esti- 
d  of  the  view,  and  that  is  the  judgment  of  but  one  witness.  These 
were  not  in  a  situation  where  escape  from  the  train  was  physical- 
ipossible,  as  if  they  had  been  far  out  on  some  high  trestle  work, 
id,  Lamb  testifies  that,  if  he  had  heard  the  construction  train, 
vouldn't  have  got  struck."  While  there  is  no  proof  of  the  rate 
)eed  of  the  train,  naturally  it  could  not  have  been  high.  Possi- 
hese  men  relied  almost  unconsciously  upon  the  usual  noise  of  a 
as  a  warning,  and  yet  possibly  that  noise  could  not  be  heard 
ise  of  the  passing  of  the  freight  train  on  the  main  track.  If 
svere  so,  then  they  should  have  looked.  Possibly  they  were  so  ab- 
id  in  a  discussion  which  the  evidence  shows  was  animated  and 
)  as  to  be  oblivious  of  the  peril  of  their  place,  so  that  their  interest 
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in  the  work,  coupled  with  that  familiarity  therewith  that  so  ofte 
laxes  vigilance,  was  their  undoing.  Possibly  they  relied  wholly 
the  conduct  of  any  train  that  might  approach  them,  but  they  ha 
legal  right  so  to  do.  Rodrian  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  12 
Y.  526,  26  N.  E.  741.  But,  whatever  the  explanation  may  ace 
for  such  careless  conduct,  there  is  none  in  this  record  that  ex( 
it.  The  question  of  the  plaintiff's  conduct  was  not  for  the  jurj 
less  there  was  evidence,  direct  or  inferential,  that  the  accident  o 
red  without  the  lack  of  due  care  on  his  part.  Tolman  v.  Syra 
Binghamton  &  N.  Y.  R.  R.  Co.,  98  N.  Y.  198,  50  Am.  Rep.  649 
public  Iron  &  Steel  Co.  v.  Tobin,  164  Fed.  38,  90  C.  C.  R.  262. 
though  oral  admissions  may  well  be  termed  the  weakest  evidence 
uncontradicted  testimony  in  this  case  gives  credence  to  the  testir 
of  Gleason  (the  engineer  of  the  steam  shovel,  who  went  to  the  i 
after  the  accident)  that  Wheeler,  who  was  conscious  and  whose 
seemed  clear,  said: 

"It  was  pretty  tough  to  be  cut  up  that  way.    He  didn't  never  expect  t 
It  that  way.     *    •    •    It  was  his  own  fault,  and  nobody  else  to  blame. 

The  learned  counsel  for  the  plaintiff  lays  stress  upon  the  fact 
Wheeler  was  rightfully  at  the  point  where  he  was  run  down. 
work  may  have  called  him  to  that  place.  If  so,  then  he  was  ne 
trespasser  nor  licensee,  and  the  nature  of  the  defendant's  oblig; 
was  different.  But  it  was  not  that  of  an  insurer,  and  Wheeler 
not  relieved  from  his  obligation  of  due  care. 

Without  consideration  of  the  defendant's  conduct,  I  advise  tl 
new  trial  be  granted,  costs  to  abide  the  event. 

,    BURR,  CARR,  and  RICH,  JJ.,  concur.    THOMAS,  J.,  diss 


O'CONNOR  V.  CITY  OF  DUNKIRK. 
(Supreme  Court,   Appellate  Division,   Fourth  Department     March  8,  ] 

1.  Municipal  Corporations  (§  772*) — Streets— Injuries— Negligence. 

A  gutter  ran  down  the  side  of  a  street,  and  the  crosswalk  was  ele^ 
above  the  bottom  of  the  gutter  from  2%  to  5%  inches,  and  there  v 
break  between  the  end  of  the  crosswalk  and  the  sidewalk,  leaving  a  i 
of  101^  inches  over  the  gutter,  over  which  space  pedestrians  wer 
quired  to  step  in  reaching  the  sidewalk.  Plaintiff  in  the  daytinn 
stead  of  stepping  over  such  space,  stepped  into  the  gutter,  which 
filled  with  snow,  ice,  water,  and  dirt,  but  was  not  suflBiciently  froz 
hold  her  weight,  though  it  appeared  to  be  so,  and  was  injured, 
that  the  city  was  not  negligent  for  aUowing  the  gutter  to  fill  up 
material  not  sufficiently  solid  to  bear  a  pedestrian  who  stepped 
rather  than  across,  the  gutter. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  I 
1028;    Dec.  Dig.  §  772.*1 

2.  Municipal    Corporations    (§    818*) — Streets— Injuries— Action— Ai 

sioN  OF  Evidence. 

Where,  in  an  action  against  a  city  for  injuries  by  stepping  int 
gutter,  the  court  ruled  that  it  was  not  negligence  for  the  city  to  so 
struct  the  crosswalk  as  to  leave  a  10%  inch  space  between  it  aD( 

•For  other  cases  see  same  topic  &  8  numbbb  in  Dec.  St  Am.  Digs.  1907  to  date.  St  Rep'r  Is 
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sidewalk  over  the  gutter,  and  that  the  only  basis  of  recovery  was  per- 
mitting the  gutter  to  fill  up  with  semisolid  matter,  evidence  of  a  resolu- 
tion passed  by  council  some  days  before  the  accident  to  the  effect  that 
the  council  regarded  the  gutterway  as  dangerous  on  account  of  the  open- 
ings left  between  the  sidewalk  and  the  crosswalk  was  not  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  § 
818.<] 

3.  Appeal  and  Error  (8  1050*) — Harmless  Error— Admission  of  Evidence. 
The  admission  in  evidence  of  such  resolution  must  have  been  prejudi- 
cial to  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  §  1050.*] 

Appeal  from  Trial  Term,  Chautauqua  County. 

Action  by  Margaret  O'Connor  against  the  City  of  Dunkirk.  From 
a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Nelson  J.  Palmer,  for  appellant. 
Thomas  J.  Cummings,  for  respondent. 

WILLIAMS,  J.  The  judgment  and  order  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  event. 

The  action  was  for  negligence.  The  plaintiff  stepped  into  a  gutter 
in  the  street  and  fell  down,  receiving  injuries  for  which  she  has  re- 
covered. Various  questions  are  raised  here;  the  principal  one  being 
that  the  defendant  was  not  chargeable  with  actionable  negligence  caus- 
ing the  injury.  The  street  had  a  gutter  running  down  the  side.  The 
crosswalk  was  carried  across  the  street  at  an  elevation  which  raised  it 
2%  to  51/4  inches  above  the  bottom  of  the  gutter,  and  it  was  stopped  so 
as  to  leave  a  space  of  10^  inches  over  which  the  pedestrian  crossing 
was  expected  to  step  in  reaching  the  sidewalk.  The  plaintiff  went 
over  this  crosswalk,  and,  instead  of  stepping  over  the  gutter  to  reach 
the  sidewalk,  she  stepped  into  the  gutter,  which  was  at  the  time  filled 
with  snow,  ice,  water,  and  dirt,  but  not  frozen,  so  as  to  hold  her 
weight.  Very  likely  it  had  the  appearance  of  being  hard  and  frozen, 
and  the  plaintiff  expected  she  could  step  upon  it  and  not  go  to  the  bot- 
tom of  the  gutter.  The  court  charged  the  jury  that  the  defendant 
was  not  chargeable  with  negligence  by  reason  of  the  form  of  con- 
struction of  the  street,  gutter,  and  crosswalk,  but  permitted  the  jury 
to  find  there  was  negligence  in  allowing  the  gutter  to  become  filled  up 
with  material  not  hard  or  frozen  so  as  to  bear  up  the  pedestrian  cross- 
ing over  who  stepped  into  rather  than  across  the  gutter.  I  do  not 
think  actionable  negligence  could  be  predicated  upon  such  a  ground. 
The  accident  occurred  in  the  forenoon,  in  broad  daylight,  early  in  the 
month  of  March.  There  is  liable  to  be  snow,  ice,  and  slush  in  the 
streets  of  cities  like  Dunkirk.  Sometimes  it  is  frozen,  at  other  times 
soft.  The  municipality  cannot  be  expected  to  keep  its  streets  free 
from  this  condition.  The  construction  of  the  streets,  gutters,  and 
crosswalks  had  existed  for  many  years,  and  the  space  between  the  ends 
of  the  crosswalks  and  the  sidewalk  is  liable  to  have  soft  material  in 

*For  oUier  casei  fee  fame  topic  A  S  nvmbbb  in  D«c.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  lodexea 
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it.    There  is  no  more  difficulty  in  stepping  over  this  space,  across 
gutter,  when  filled  with  soft  material,  than  when  it  is  empty.    It 
not  expected  to  be  kept  frozen  or  hard  and  packed  down,  so  a< 
bear  up  the  weight  of  the  pedestrian  going  over  the  crosswalk.    ' 
gutter  was  constructed  so  as  to  permit  the  matter  therein  to  be 
ried  away  by  surface  water,  and  was  not  expected  or  required  tc 
kept  packed  down  and  solid.    The  case  was  tried  and  submitted  to 
jury  peculiarly.    The  law  was  only  stated  so  as  to  exclude  neglige 
in  the  form  of  the  construction  of  the  street,  gutter,  and  crossv 
when  requests  were  made  at  the  close  of  the  main  charge.    The  nc 
of  the  claim  stated  the  alleged  negligence  to  be  the  constructing 
maintenance  of  a  public  nuisance  in  the  shape  of  an  unprotected  | 
ter  or  drain,  the  improper  and  unsafe  manner  of  constructing 
drain  and  crosswalk,  and  failure  to  carry  out  and  fully  complete 
plans  in  the  construction  of  the  drain,  crosswalk,  and  pavement, 
to  keep  and  maintain  the  crosswalk  in  a  proper  state  of  repair  ani 
a  reasonably  safe  condition  for  passersby.     The  court  permitted 
plaintiff  to  put  in  evidence  under  objection  a  resolution  passed  by 
Qommon  council  some  days  before  the  accident : 

**That  the  matter  of  eliminating  gutterways  along  paved  streets  in  this  < 
which  are  very  dangerous  to  pedestrians  and  vehicles  on  account  of  the  o 
ing  left  between  the  sidewalk  and  the  curbs  and  the  pavement  sufficie 
wide  to  cause  accidents,  by  having  the  same  cut  down  to  the  level  of  the  p 
ment  and  connecting  the  same  to  the  curb,  be  referred  to  the  street  com 
sioner,  city  engineer  and  committee  on  streets,  to  report  at  the  next  mee 
the  estimated  number  of  said  gutterways  still  in  existence  on  the  old  sti 
and  the  approximate  cost  of  doing  this  work." 

And  then  the  Court  in  its  main  charge  left  the  question  to  the  j 
whether  the  city  was  guilty  of  negligence  in  permitting  the  crossv 
to  remain  in  a  dangerous  condition.  The  court  in  its  main  charge 
where  suggested  that  negligence  could  not  be  predicated  upon 
form  of  the  construction  of  the  crosswalk  and  gutter,  and  it  was  c 
when  defendant's  counsel  by  its  requests  required  the  court  to  j 
directly  upon  this  question  that  the  instruction  was  finally  proci: 
that  negligence  could  not  be  predicated  upon  the  manner  of  the  c 
struction  of  the  crosswalk  and  gutter,  and  even  then  the  court  in 
posed  the  word  "solely."  So  that  the  jury  were  not  quite  fully  char 
that  negligence  could  not  be  based  upon  such  construction.  Very  1 
ly  the  law  was  at  last  charged  technically  correct,  but  the  jury  did 
have  a  full  statement  from  the  outset  that  the  city  had  a  legal  righ 
maintain  the  construction  as  it  was,  and  could  only  be  held  liable 
negligence  by  reason  of  allowing  the  snow,  ice,  etc.,  to  accumu 
therein  and  to  become  thawed  up  and  soft  so  it  would  not  bear  u 
person  passing  over  it.  How  could  it  be  competent  to  show  the  o 
mon  council  regarded  such  construction  as  dangerous,  when  this  cc 
not  be  the  basis  for  alleged  negligence  in  the  action?  I  do  not  tli 
the  notice  was  sufficient  to  permit  a  recovery  upon  the  basis  on  wl 
the  verdict  was  rendered.  I  do  not  think  the  resolution  of  the  a 
mon  council  was  competent  or  proper,  and  it  must  have  resultec 
injury  to  the  defendant  on  the  trial.    I  do  not  think  the  verdict  car 
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supported  under  the  charge  of  the  court,  finally  delivered,  limiting  ac- 
tionable negligence  to  the  accumulation  of  snow,  ice,  etc.,  in  the  gut- 
ter. 

There  are  some  other  questions  raised  by  counsel,  but  I  do  not  think 
it  necessary  to  discuss  them  here. 

There  should  be  a  new  trial.    All  concur. 


PEOPLE  ex  rel.  TROY  GAS  CO.  v.  HALL  et  aL 

(Supreme  Court,   Appellate  Division,  Third  Department     March  8,   1911.) 

L  Taxation  (§  209*)  —  Assessment  —  Municipal  Cobpobations  —  Special 
Franchises. 

Tax  Law  (Consol.  Laws,  1909,  c.  60)  §  40,  requires  the  assessors  of  each 
town,  in  which  a  pipe  line  company  is  assessed  upon  property  in  more 
than  one  school  district,  to  apportion  the  yaUiation  thereof  among  them. 
Section  43  provides  that  the  State  Board  of  Tax  Commissioners  shall  fix 
the  value  of  each  special  franchise  suhject  to  assessment  in  each  city, 
town,  or  tax  district,  and  for  the  apportionment  of  the  valuation  of  the 
franchise  where  a  part  of  it  is  in  a  village  and  part  in  a  town,  or  in  a 
village  in  more  than  one  tax  district,  and  that  the  town  assessors  shall 
make  an  apportionment  among  school  districts  as  required  by  section  40. 
Laws  1898,  c.  182,  establishing  the  form  of  government  for  cities  of  the 
second  class,  provides,  by  section  2fil,  that  city  assessors  shall  possess  all 
the  powers  conferred  on  the  assessors  in  the  towns  of  the  state,  or  cities 
affected  by  the  act  Held,  that  the  city  of  Troy,  being  a  city  of  the  sec- 
ond class  and  containing  two  school  districts,  the  assessors  of  that  city 
had  the  power  to  apportion  among  the  different  school  districts  therein 
a  special  franchise  valuation  in  1907,  as  fixed  by  the  state  board  of  tax 
commissioners. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec.  Dig.  §  299.*] 

2.  Taxation  (|  299*)  —  Assessment  ~  Municipal  Cobpobations  —  Special 
Fbanchises— Filing  CfeBTiFiCATE. 

Where  dty  assessors  have  judicially  determined  the  apportionment  of 
values  and  placed  them  in  the  assessment  rolls  of  two  school  districts, 
under  Tax  Law  (Consol.  I^aws,  1909,  c.  60)  §§  40,  43,  which  rolls  have 
been  signed  by  them  and  filed  in  the  city  clerk's  office,  the  time  within 
which  they  may  file'  them  is  directory,  and,  if  not  conformable  to  the  re- 
quirements under  said  sections,  a  proper  certificate  can  be  subsequently 
filed. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec.  Dig.  t  299.*] 

Houghton,  J.,  dissenting.     . 

Appeal  from  Special  Term,  Rensselaer  County. 

Certiorari  by  the  People,  on  the  relation  of  the  Troy  Gas  Company, 
to  review  an  assessment  by  the  State  Board  of  Tax  Commissioners. 
From  an  order  of  the  Special  Term,  declaring  the  assessment  void  and 
directing  that  it  be  canceled,  the  City  of  Troy  appeals.  Reversed, 
and  writ  quashed. 

In  1907  the  State  Board  of  Tax  Commissioners  assessed  the  special  fran- 
chise of  the  relator  in  the  city  of  Troy  for  the  year  1907  at  $640,500,  and 
certified  the  same  to  the  proper  officers  of  the  city  of  Troy.  The  relator  ap- 
peared before  the  State  Board  and  filed  objections,  to  wit:  That  the  property 
was  oyervalued  and  was  unequally  assessed.  The  State  Board  overruled  the 
objections  and  certified  the  assessment  as  originally  made  to  the  city  clerk 
of  the  city  of  Troy,  who  In  turn  delivered  the  same  to  the  local  assessors 

*For  other  casM  see  same  topic  A  8  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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of  the  city  of  Troy.  The  local  assessors  thereupon  entered  in  the  assessment 
rolls  of  the  Third  ward  of  the  city  of  Troy  an  assessment  of  the  relator  to 
the  amount  of  $600,000,  and  in  the  Seventeenth  ward  of  the  city  of  Troy  an 
assessment  to  the  amount  of  $40,500.  The  relator  made  no  complaint  to  the 
local  assessors  and  did  not  appear  before  the  board. 

In  1900  the  village  of  Lansingburgh  was  annexed  to  the  city  of  Troy  and 
became  a  part  thereof  by  chapter  665  of  the  Laws  of  1900.  By  the  act  en- 
larging the  city  to  include  the  village  of  .Lansingburgh  it  was  provided  that 
•the  territory  within  the  old  village  of  Lansingburgh  thus  annexed  to  the 
city  of  Troy  should  constitute  a  separate  Union  Free  School  District  So 
that  within  the  enlarged  city  there  were  two  school  districts,  one  comprising 
the  territory  of  the  old  city  of  Troy  and  the  other  the  territory  of  the  old 
village  of  Lansingburgh.  The  Third  ward  is  a  part  of  the  old  city  of  Troy. 
The  Seventeenth  ward  is  a  part  of  the  old  village  of  Lansingburgh.  There- 
after certiorari  proceedings  were  commenced  against  the  State  Board  of  Tax 
Commissioners  to  review  the  said  assessment  for  inequality,  and  also  to 
declare  the  assessment  illegal  because  of  this  apportionment  by  the  assessors 
of  the  enlarged  city  of  Troy  between  the  different  school  districts  in  said 
city.  The  referee  to  whom  the  matter  was  referred  held  against  the  relator 
upon  the  question  of  inequality,  and  also  held  that  the  whole  assessment  was 
void  because  the  apportionment  between  the  different  school  districts  should 
have  been  made  by  the  State  Board  of  Tax  Commissioners  and  not  by  the  as- 
sessors of  the  city  of  Troy.  This  conclusion  of  the  referee  was  affirmed  by 
the  Special  Term,  which  declared  the  assessment  void,  and  directed  that  it 
be  canceled,  and  from  the  final  order  entered  upon  such  decision  this  appeal 
is  taken  by  the  city  of  Troy,  which  has  been  duly  made  a  party  to  the  pro- 
ceeding by  order  of  the  court 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  ai.J 
HOUGHTON,  JJ. 

G.  B.  Wellington,  for  appellant. 
H.  D.  Bailey,  for  respondent. 

SMITH,  P.  J.  The  referee  and  the  Special  Term  properly  held  that 
the  relator  did  not  show  inequality  in  the  assessment  of  its  special 
franchise.  The  sole  question,  therefore,  remaining  for  discussion,  is 
whether  the  assessment  has  been  rendered  void  by  the  apportionment 
made  between  the  different  school  districts  of  the  city  by  the  city  as- 
sessors. 

By  section  40  of  the  tax  law  (Consol.  Laws  1909,  c.  60)  the  asses- 
sors of  each  town  in  which  a  railroad,  telegraph,  telephone,  or  pipe 
line  company  is  assessed  upon  property  lying  in  more  than  one  school 
district  therein  is  required  to  apportion  the  assessed  valuation  of  the 
property  of  each  of  such  corporations  among  such  school  districts. 
By  section  43  of  said  law  it  is  provided  that  the  State  Board  of  Tax 
Commissioners  shall  fix  and  determine  the  value  of  each  special  fran- 
chise subject  to  assessment  in  each  city,  town,  or  tax  district.  Pro- 
vision is  then  made  for  the  apportionment  of  the  valuation  of  the 
franchise  where  a  part  of  such  franchise  is  in  a  village  and  part  in 
a  town  and  also  where  the  franchi^  is  located  in  a  village  which  is 
situated  in  more  than  one  tax  district.    The  section  further  provides : 

**The  town  assessors  shall  make  an  apportionment  among  school  districts 
at  the  time  and  in  the  manner  required  by  section  40  of  this  chapter/* 

So  that,  if  the  property  of  the  relator  had  been  in  a  town  in  which 
were  two  school  districts,  there  is  no  question  as  to  the  authority  of 
the  town  assessors  to  apportion  the  value  of  that  franchise  between 


Digitized  by 


Google 


.  Ct.)        WESTEBN    NEW  TOKK  A  P.  T.   CO.  V.  8TILLMAN 


363 


:wo  school  districts.  By  section  261  of  the  ''White"  charter  (chap- 
182  of  the  Laws  of  1898),  which  was  in  force  in  1907,  it  was 
ided  that  city  assessors  **shall  possess  all  the  powers  conferred, 
ubject  to  all  the  obligations  imposed  and  perform  all  the  duties 
rtaining  to  the  officie  of  assessor  in  the  towns  of  the  state  or  the 
e  of  assessor  in  any  of  the  cities  affected  by  this  act,  at  the  time 
a  the  same  shall  take  effect."  This  provision  of  law  was  applica- 
0  the  city  of  Troy,  and  gave  to  the  assessors  of  the  city  of  Troy 
power  and  the  duty  to  apportion  among  the  different  school  dis- 
s  in  said  city  the  special  franchise  valuation  as  made  by  the  State 
rd  of  Tax  Commissioners. 

is  claimed,  however,  that  the  local  assessors  have  not  conformed 
le  requirements  of  section  40,  as  made  applicable  by  section  43 
aid  law,  and  have  not  filed  with  the  city  clerk  the  proper  certifi- 
The  assessors  have  judicially  determined  the  apportionment  of 
es,  have  placed  them  in  the  assessment  rolls  of  the  two  school 
icts,  which  rolls  have  been  signed  by  them,  and  which  rolls  have 

filed  in  the  city  clerk's  office.    The  time  within  which  the  certif- 
!  may  be  filed  with  the  city  clerk  is  directory,  and  if  necessary 

certificate  can  now  be  filed  so  as  to  conform  to  the  letter  of  the 
ite. 

le  order  declaring  the  assessment  void  should  therefore  be  re- 
5d  on  law  and  facts,  with  costs,  and  the  writ  quashed,  with  $50 
;  and  disbursements, 
nal  order  reversed  on  law  and  facts,  with  costs,  and  writ  quashed, 

$50  costs  and  disbursements.    All  concur,  except  HOUGHTON, 
lissenting. 


WESTERN  NEW  YORK  &  P.  TRACTION  CO.  v.  STILLMAN. 
•erne  Court,  Appellate  Division,  Fourth  Department     March  8,  1911.) 

BEET    RaILBOAD.S    (§    28*) — CONSTBUCTION    AND    MAINTENANCE— RIGHTS    IN 

Streets. 

Vested  rights  of  a  street  railroad  company  to  the  use  of  a  city  street 
ire  subject  to  the  reasonable  use  of  the  street  for  travel  and  other  pur- 
poses. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent.  Dig.  §  39 ;  Dec. 
yig,  §  28.*] 

7NICIPAL  Cobpobations   (§   703*)^Stbeets— UsB  AS   Highway— Moving 

{UILOINO. 

Whether  the  moving  of  a  private  building  through  a  city  street  under 
permit  from  the  city  is  a  reasonable  use  of  the  street  is  a  question  of 
act  and  usage  in  each  particular  case. 

[E^d.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
."500-1513;    Dec.  Dig.  §  703.*] 

junction  (§  1153*) — ^Dissolution— Gbounds—Ibbepabable  Injubt. 

Where  a  street  railroad  company  sues  to  enjoin  interference  with  its 
v'ires  and  overhead  construction  by  a  person  moving  a  building  through 
L  city  street,  and  alleges  irreparable  injury,  It  has  no  ground  for  com- 
plaint when  the  order  vacating  the  temporary  injunction  provides  that 
he  work  of  taking  down  and  replacing  its  wires  shall  be  done  by  its  own 
>mploy^,  and  that  defendant  shall  pay  the  expenses. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Dec.  Dig.  S  ia3.*] 

>ther  caaea  lee  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &.  Rep'r  Indexes 
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Appeal  from  Special  Term,  Cattaraugus  County. 

Action  for  injunction  by  the  Western  New  York  &  Pennsyl 
Traction  Company  against  F.  V.  R.  Stillman.  From  an  order  c 
Supreme  Court  (68  Misc.  Rep.  456,  124  N.  Y.  Supp.  246),  vac 
a  temporary  injunction,  the  plaintiff  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLI/ 
KRUSE,  and  ROBSON,  J  J. 

C.  G.  Bullis  and  A.  J.  Hastings,  for  appellant. 
Dana  L.  Jewell  and  C.  S.  Andrews,  for  respondent. 

WILLIAMS,  J.  The  orders  should  be  affirmed,  with  costs, 
defendant,  desiring  to  move  a  building  through  the  streets  of  the 
of  Olean,  procured  leave  from  the  city  and  was  preparing  to  d( 
moving,  when  this  action  was  brought  and  the  preliminary  injun 
obtained,  restraining  the  defendant  from  in  any  manner  interf* 
with  the  wires  and  overhead  construction  of  the  plaintiff.  The  < 
appealed  from  vacated  this  injunction  upon  condition  that  noti( 
given  to  plaintiff,  and  it  be  allowed  to  handle  the  wires  and  cons 
tion  with  its  own  men,  and  that  defendant  ^y  all  expenses  and 
ages  it  might  sustain. 

Very  likely  the  building  has  been  moved  in  accordance  witl 
terms  of  the  order  since  the  injunction  was  vacated.  Something  to 
effect  was  stated  at  the  time  the  case  was  argued,  and  I  suppose 
true,  though  I  do  not  find  any  such  fact  stated  in  the  record  or  bi 
We  may  as  well  determine  the  appeals  without  reference  to  such 
sideration,  inasmuch  as  the  record  is  silent  on  the  subject.  The  p 
tiff  claims  it  had  vested  rights  in  the  streets,  which  the  defeni 
with  the  permission  of  the  city  itself,  could  not  interfere  with. 
Y.  Steam  Co.  v.  Foundation  Co.,  195  N.  Y.  43,  87  N.  E.  765,  2 
R.  A.  (N.  S.)  470.  It  is  true  it  had  vested  rights ;  but  what  wen 
nature  and  extent  of  such  rights?  They  were  subject  to  the  rej 
able  use  of  the  streets  by  the  public  for  travel  and  other  purp 
Amer.  R.  T.  Co.  v.  Hess,  125  N.  Y.  641-645,  26  N.  E.  919,  13  I 
A.  454,  21  Am.  St.  Rep.  764 ;  Brooklyn  Elec.  R.  R.  Co.  v.  Brool 
2  A.  D.  98,  101,  37  N.  Y.  Supp.  560. 

It  cannot  be  said  that  in  all  cases  the  moving  of  buildings  thn 
the  streets  is  a  reasonable  or  unreasonable  use  of  the  streets.  F 
great  many  years  the  streets  of  municipalities  have  been  so  used 
der  reasonable  restriction  and  control.  In  Olean  such  has  beer 
usage.  Hinman  v.  Clark,  121  App.  Div.  105,  105  N.  Y.  Supp. 
affirmed  193  N.  Y.  640,  86  N.  E.  1125.  Each  case  must  be  consid 
by  itself,  and  this  question  settled  as  one  of  fact  in  the  particular 
We  do  not  regard  it  as  important  upon  this  appeal  to  pass  upor 
question  of  fact  as  to  reasonable  use  under  the  circumstances  of 
particular  case.    That  should  be  left  to  be  determined  at  the  tria! 

It  was  suggested  that  the  damages  were  such  as  could  not  be  i 
or  measured  in  money,  and  were  therefore  irreparable.  This  clai 
not  well  founded,  and  seems  not  to  be  pressed  in  this  court  serio 
The  main  damage  was  the  expense  of  labor  in  taking  down  anc 
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placing  the  wires.  All  the  damages  were  provided  for  by  the  order. 
The  order  refusing  a  stay  of  proceedings  was  properly  granted.  If  it 
would  not  continue  the  injunction,  it  would  be  of  no  advantage  to  the 
plaintiff.  If  it  would  continue  it  in  force,  it  should  not  be  granted, 
because  the  court  desired  to  remove  the  injunction,  so  as  to  permit 
the  building  to  be  moved.    All  concur. 


PEOPLE  ex  rel.  GUPTILL  v.  SULLIVAN,  Commlssloiier  of  Public 

Works,  et  al. 

(Supreme  Court,  Apellate  Division,   Second  Department     March  17,  IDll.) 

1.  Municipal  Cobpobations  (§  218*) — Employes— RemovaIt-Disobbdience— 

Presumption. 

On  a  review  by  certiorari  of  a  proceeding  to  remove  a  Janitor  frona  a  . 

public  ball  for  specific  disobedience,  where  the  janitor  defended  upon  the 
ground  of  another  duty  which  required  hia  disobedience,  all  doubt  should 
be  resolved  in  his  favor. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |{ 
5^-598;   Dec.  Dig.  §  2ia*] 

2.  Municipal  Cobpobations  (§  218*) — BMPLOrts— Removal— Disobedience- 

Evidence. 

In  a  proceeding  to  remove  a  janitor  of  a  public  hall  for  disobedience, 
which  he  defended  on  the  ground  of  a  paramount  duty,  the  evidence 
should  show  whether  the  conflict  of  duties  existed  and  how  long  he  was 
constrained  to  disobey. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  § 
218.*] 

Hirschberg,  J.,  dissenting. 

Certiorari  by  the  People,  on  the  relation  of  Henry  A.  Guptill, 
against  Joseph  Sullivan,  as  Commissioner  of  Public  Works,  and  an- 
other, to  review  their  action  in  removing  relator  from  his  janitorship 
of  the  town  hall  of  Jamaica.  Determination  annulled,  and  relator 
reinstated. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
CARR,  and  RICH,  JJ. 

John  Murphy  (Luke  O'Reilly,  on  the  brief),  for  relator.  ••* 

James  D.  Bell  (Sanders  Shanks,  on  the  brief),  for  respondents. 

« 
THOMAS,  J.  The  evidence  is  so  brief  as  to  make  doubtful  wheth- 
er the  relator  meant  to  plead  that  he  was  guilty  in  the  sense  that  he 
disobeyed  the  order  from  the  necessity  of  looking  after  his  fires.  In 
other  words,  did  he  plead  disobedience,  and  justify  it  upon  the  ground 
that  another  more  urgent  duty  compelled  refusal?  The  consequences 
to  the  relator  are  so  serious  that  the  doubt  should  be  resolved  in  his  , .      ' 

favor.    It  should  appear  with  reasonable  clearness  whether  the  conflict  >''m'-^ 

of  duties  actually  existed,  if  so,  how  long  the  relator  was  constrained  ,  .^. ' 

to  disobey,  whether  thereafter  an  opportunity  to  obey  occurred,  and  ^ 

*For  other  cases  see  same  topic  &.  9  ntticbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes  « 
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whether  the  relator  then  showed  by  his  actions  a  disposition  to  obey  the 
order. 

The  determination  should  be  annulled,  with  $60  costs  and  disburse- 
ments, and  relator  reinstated. 

JENKS,  P.  J.,  and  CARR  and  RICH,  JJ.,  concur.     HIRSCH- 
BERG,  J.,  dissents. 


FITZPATRICK  v.  KNIGHTS  OF  COLUMBUS. 

(Supreme  Court,  Appellate  Diyision,  Second  Department     Bfarch  28,  1911.) 

1.  Appeal  and  Ebbob  (f  1002*) — REvnsw—VEBDicTs— Conclusiveness. 

Where  there  was  a  conflict  of  evidence,  and  the  case  was  submitted  to 
the  Jury  under  instructions  to  which  no  exception  was  reserved,  the  ver- 
dict is  conclusive  upon  the  appellate  court,  unless  there  were  errors  in 
the  conduct  of  the  trial,  or  the  verdict  is  so  contrary  to  the  weight  of 
'  evidence  as  to  show  that  the  jury  was  actuated  by  improper  motives. 
[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  |§  3d35- 
3937;   Dec.  Dig.  §  1002.*] 

Z  Insurance  (S  726*) — ^obfeitube— Nonpayment  of  Assessments— Default 
AS  Gbound  fob  Fobfeitube. 

In  construing  a  policy  of  insurance,  which  provides  for  a  forfeiture  for 
default  in  the  payment  of  assessments,  the  construction  will  be  adopted 
which  is  most  favorable  to  the  insured  and  avoids  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Insurance^  Cent  Dig.  S|  1870-1872; 
Dec.  Dig.  S  72a*] 

3.  Insubance  (§  753*) — Mutual  Benefit  I nsubancb— Payment  of  Assess- 
ments. 

The  by-laws  of  the  order  of  which  insured  was  a  member  allowed  sub- 
ordinate councils  to  provide  a  loan  fund  for  their  members  to  avoid  for- 
feitures, and  required  payments  to  be  made  to  the  general  order  within 
40  days  from  the  1st  of  the  preceding  month.  The  council  of  which  in- 
sured was  a  member  had  such  a  loan  fund,  and  insured  was  accustomed 
to  pay  through  that  method.  There  was  also  a  rule  requiring  members 
to  pay  their  assessments  to  the  local  treasurer  within  30  days.  Insured 
died  on  August  4th ;  the  last  preceding  assessment  having  been  made  as 
of  July  1st.  Held,  that  Insured,  having  availed  himself  of  the  method 
provided  In  the  by-laws  for  Just  such  cases,  had  a  right  to  rely  on  the 
local  officer  making  payment  for  him,  so  that  he  was  not  in  default  when 
he  died. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  tS  1903»  1905; 
Dec.  Dig.  $  753.*] 

Appeal  from  Trial  Term,  Dutchess  County. 

Action  by  Matilda  Fitzpatrick  against  the  Knights  of  Columbus. 
From  a  judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR,  RICH, 
and  WOODWARD,  JJ. 

James  E.  Carroll  (Joseph  C.  Pelletier,  on  the  brief),  for  appellant. 
Walter  Farring^on,  for  respondent. 

WOODWARD,  J.  The  plaintiff,  as  assignee  of  Isabella  Fitzpat- 
rick, the  beneficiary  named  in  a  certain  policy  of  insurance  issued  by 

*For  other  cases  see  same  topic  &  S  mumbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tfendant  upon  the  life  of  John  E.  Fitzpatrick,  brings  this  action 
over  the  amount  of  said  p>olicy,  and  the  jury  has  found  in  her 
;  the  court  denying  a  motion  for  a  new  trial.  The  defendant  in- 
led  several  defenses,  each  one  of  which  has  been  passed  upon 
t  jury,  with  a  conflict  of  evidence,  under  a  charge  to  which  no 
tion  survives.  Under  such  circumstances  this  court  is  not  in  a 
)n  to  interfere,  unless  it  shall  appear  that  there  were  errors  in 
mduct  of  the  trial,  or  the  verdict  of  the  jury  is  so  against  the 
t  of  evidence  as  to  lead  irresistibly  to  the  conclusion  that  im- 
r  motives  actuated  that  body  in  reaching  its  conclusion.  None  of 
conditions  exist  in  this  case. 

I  insured,  while  at  work  as  a  florist,  made  an  application  for  in- 
:e,  agreeing  to  be  bound  by  the  rules  and  regulations  of  the  so- 
and  agreeing  that  the  board  of  directors  might  exclude  from 
ts  persons  engaged  in  employments  which  they  should  judge  to 
zardous.  At  some  time  during  the  term  of.  insurance  the  di- 
s  did  pass  a  resolution  declaring  that  the  position  of  a  railroad 
m  was  hazardous,  and  it  appears  that  the  usual  notice  of  such 
tion  was  conveyed  to  the  insured.  There  is  evidence  in  the  case, 
rer,  that  the  fact  of  the  insured's  employment  as  a  fireman  was 
unicated  to  the  general  officers  of  the  defendant,  and  that  in 
jssession  of  this  knowledge  the  said  general  officers  continued 
ke  assessments  against  the  insured  upon  his  policy  and  to  receive 
*nts  upon  the  same  down  to  the  time  of  his  death,  and  the  learned 
submitted  to  the  jury  the  question  of  whether  the  defendant  had 
d  the  forfeiture;  the  evidence  on  this  question  having  been  ad- 
I  without  objection  or  exception.  There  was  no  objection  urged 
charge  of  the  court  upon  tiiis  point,  and  the  verdict  of  the  jury 
elusive. 

jre  was  a  question  of  the  proper  construction  of  the  policy  of  in- 
:e  as  to  the  time  within  which  the  payments  must  be  made  to 
forfeiture,  and  we  concur  in  the  conclusion  reached  by  the  learn- 
irt  that  the  construction  most  favorable  to  the  insured,  and  which 
5  forfeiture,  is  the  proper  construction.  The  by-laws  of  the  or- 
-ovided  that  subordinate  lodges  or  coimcils  might  provide  a  loan 
for  their  members,  the  object  being  to  avoid  forfeitures,  and  that 
tnts  must  be  made  to  the  general  order  within  40  days  from  the 
ly  of  the  preceding  month,  and  there  was  evidence  that  the  local 
il  had  such  a  fund,  and  that  the  insured  had  been  paying  through 
lethod.  If  there  was  a  period  of  40  days  within  which  the  in- 
might  retain  the  benefits  of  his  policy,  then  he  was  not  in  de- 
at  the  time  of  his  death,  which  occurred  on  the  4th  of  August ; 
St  preceding  assessment  having  been  made  as  of  the  1st  of  July. 
le  other  hand,  if  the  rule  requiring  members  to  pay  to  the  local 
irer  within  30  days  was  the  one  which  determined  his  rights,  then 
^s  in  default  at  the  time  of  his  death.  We  are  clearly  of  the 
\n  that,  the  order  having  provided  for  just  such  a  case,  and 
►cal  order  having  such  a  fund,  and  the  insured  having  availed 
If  of  this  method  of  payment,  he  had  a  right  to  rely  upon  the 
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payment  being  made  by  the  local  official,  and  that  he  was  not 
fault  at  the  time  of  his  death. 

The  judgment  and  order  appealed  from  should  be  affirmed 
costs.    All  concur. 


DECIIA^fBEAU  T.  AMES  IRON  WORKS. 
(Supreme  Court,  Trial  Term,  Oswego  CJounty.    January,  1910.) 

1.  Masteb  and  Servant  (§  281*)— Death  of  Servant— Action— Cois 

TORY  Negligence— E\'iDENCE. 

In  an  action  for  the  death  of  a  servant,  evidence  held  not  to  si 
freedom  from  contributory  negligence  so  as  to  warrant  a  recover 

[Ed.  Note. — For  other  oises,  see  Muster  and  Servant,  Cent  Dig. 
906;    Dec.  Dig.  J  281.*] 

On  Motion  to  Resettle  Order  on  Motion  for  New  Trial. 

2.  New    Trial    (§    163*)  —  Order    Granting    New    Trial  —  Stateki 

Grounds. 

An  order  granting  a  new  trial  on  the  ground  that  the  verdict  Is  i 
the  weight  of  evidence  is  defective,  where  it  does  not  state  the  g 
upon  which  It  was  granted  under  General  Rule  of  Practice  31,  pr 
that,  when  an  order  grants  a  new  trial  except  on  the  exceptions  U 
trial,  it  shall  specify  the  grounils  upon  which  the  motion  was  ma 
upon  which  It  was  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  |§  35 
Dec.  Dig.  {  163.*] 

3.  New  Trial  (§  161*) — Conditions  on  Granting— Payment  of  Costs. 

Where  the  verdict  for  plaintiff  was  contrary  to  the  weight  of  e^ 
the  error  being  entirely  that  of  the  jury  for  which  defendant  wai 
wise  responsible,  defendant  should  not  be  required  to  pay  the  cos 
condition  of  granting  it  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  |{  321-32S 
Dig.  i  161.*] 

Action  by  Margaret  Dechambeau,  administratrix,  against  the 
Iron  Works.  On  motion  to  set  aside  verdict  for  plaintiff.  ^ 
set  aside. 

Miller  &  Matterson,  for  plaintiff. 
Elisha  B.  Powell,  for  defendant 

MERRELL,  J.  Motion  by  defendant  to  set  aside  verdict  oi 
rendered  upon  the  trial  of  the  above  cause,  in  favor  of  the  p! 
and  against  the  defendant  for  $6,833.33,  as  against  the  weight  < 
dence.  This  verdict  was  rendered  upon  a  second  trial  of  the  s 
the  judgment  entered  in  plaintiff's  favor  upon  the  verdict  rei 
upon  the  former  trial  having  been  reversed  by  the  Appellate 
sion,  and  the  appellate  court  holding  that  the  proof  upon  the  i 
trial  failed  to  show  that  the  plaintiff's  intestate  was  free  fron 
tributory  negligence. 

In  the  main  the  testimony  presented  by  plaintiff  upon  this  i 
trial  is  identical  with  that  of  the  first.  Indeed,  much  of  the  ev 
on  the  first  trial  was,  upon  stipulation,  read  upon  this  trial  wi 
same  force  as  though  the  witnesses  were  personally  present  and 

*For  other  cases  see  same  topic  A  S  numbbb  in  Dec.  Jb  Am.  Digs.  1907  to  date,  it  Rep'r 
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This  course,  however,  was  not  adopted  with  the  witness  Lud- 
Schultz,  and  it  is  upon  the  testimony  of  this  witness  that  plaintiff 
s  that  the  criticism  of  the  appellate  court  has  been  overcome,  and 
reedom  from  contributory  negligence  on  the  part  of  plaintiff's 
ate  established.  So  far  as  I  am  aware,  no  additional  evidence 
ng  in  the  least  degree  to  show  absence  from  contributory  negli- 
j  is  furnished  by  plaintiff  here,  except  that  of  this  witness  Schultz. 
lintiffjs  intestate  sustained  injuries  resulting  in  his  death  from 
ne  running  upon  a  track  upon  which  he  was  standing  or  sitting 

engaged  in  making  some  repairs  to  a  nearby  hoisting  apparatus 
in  lifting  boilers  while  being  riveted. 

e  witness  Schultz  on  the  former  trial  testified  at  length  as  to  his 
ig  observed  at  some  distance  a  few  minutes  prior  to  the  accident 
idant's  foreman,  Grulich,  apparently  directing  plaintiff's  intestate 
cend  the  "tower"  in  which  the  hoisting  apparatus  was  installed, 
imably  to  make  the  needed  repairs  to  a  rope  which  had  been 
jn  and  had  become  wound  or  tangled  aloft.  He  testified  as  to 
aving  observed  Grulich,  while  apparently  conversing  with  de- 
d,  pointing  up  in  the  tower  and  making  gestures  and  apparently 
ting  deceased  to  ascend ;  that  deceased  at  once  went  to  the  tower. 
he  first  trial  Schultz  made  no  claim  of  having  heard  any  conver- 
1  between  the  foreman  and  Dechambeau.  Indeed,  it  appears  that 
oise  and  din  of  the  boiler  shop  was  so  great  that  any  conversa- 
would  have  been  inaudible,  except  at  a  very  short  distance.  It 
dso  disclosed  upon  his  cross-examination  that  Schultz  had  twice 
ously  to  the  first  trial  given  his  version  of  the  transaction  under 

first,  in  making  a  sworn  statement  to  some  employer's  liabili- 
mpany,  and  again  when  examined  as  a  witness  at  the  coroner's 
ist,  and  that  upon  both  these  occasions  his  story  substantially  co- 
ed with  that  afterward  detailed  upon  the  first  trial.  On  neither 
e  occasions,  either  in  making  his  statement  to  the  liability  compa- 
or  when  testifying  before  the  coroner,  nor  upon  the  former  trial 
le  make  any  pretense  of  having  overheard  any  conversation  be- 
1  the  foreman,  Grulich,  and  plaintiff's  intestate.  Surely  the  al- 
[  conversation  was  of  sufficient  importance  that  it  would  have  im- 
ed  itself  upon  his  memory  on  the  three  first  occasions  when  the 
action  was  comparatively  fresh  in  his  mind.     He  now,  after  a 

of  five  years,  recalls  it  for  the  first  time. 

>on  all  the  evidence  given  upon  the  former  trial  the  Appellate  Di- 
1  has  held  that  there  was  a  failure  of  proof  of  freedom  from  con- 
tory  negligence  on  the  part  of  plaintiff's  intestate.  Upon  the  re- 
the  witness  Schultz  repeats  his  testimony  substantially  as  given 
le  first  trial,  but  adds  thereto  an  alleged  conversation  which  he 
is  to  have  overheard  between  Grulich  and  the  plaintiff's  intestate, 
some  reason  not  satisfactorily  explained  by  him,  Schultz  claims 
prior  to  the  accident  to  have  left  his  work  of  operating  a  winch 
lother  "tower,"  and  which  employment  would  seem  to  have  de- 
led his  constant  attendance  at  his  post  of  duty,  and  without  any 
►n  or  pretext  as  revealed  by  the  evidence,  to  have  casually  come  a 
derable  distance  over  to  where  the  foreman  and  deceased  were 
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talking  and  there  heard  Dechambeau  ask  the  foreman,  Grulich,  if  he 
would  stop  the  crane,  and  that  Grulich  replied  that  he  would.  On 
cross-examination  Schultz  testified  that  the  precise  words  he  over- 
heard were  as  follows : 

"He  said,  'Say,  Cbarlie,  will  you  stop  that  crane  for  me  when  I  get  up 
there?*  and  Mr.  GruUch  answered  hlui,  *Why,  yes,  If  you  want  It  stopped.' " 

It  is  upon  this  additional  testimony  that  plaintiff  insists  that  free- 
dom from  contributory  negligence  is  shown,  and  that  the  Verdict  of 
the  jury  should  stand. 

This  alleged  conversation  which  Schultz  claims  to  have  overheard  is 
positively  denied  by  Grulich. 

At  the  close  of  his  statement  to  the  employer's  liability  company, 
above  referred  to,  Schultz,  after  detailing  the  events  immediately  pre- 
ceding the  accident,  and  in  which  most  singularly  no  reference  is  made 
to  this  alleged  conversation,  says :  "That  is  all  I  know  of  the  matter." 
Would  he  have  been  likely  to  have  omitted  so  important  a  matter  if 
true  ?    I  think  not. 

Again,  on  the  former  trial,  he  testified  that,  after  he  saw  Grulich 
motioning  and  gesticulating  to  Dechambeau,  he  saw  the  latter  at  once 
walk  towards  the  "tower"  and  never  saw  him  again  until  after  the 
accident. 

Upon  his  cross-examination  Schultz  is  unable  to  furnish  any  sat- 
isfactory explanation  for  his  omission  to  relate  this  alleged  conversa- 
tion on  either  of  the  three  occasions  when  he  had  essayed  to  describe 
the  occurrence  as  he  observed  it,  except  the  stereotyped  excuse  that 
he  was  not  asked.  Nor  does  he  attempt  to  explain  his  statements  on 
the  former  occasions  that  he  had  then  stated  all  that  occurred.  His 
testimony  was  equivocal  and  unsatisfactory,  and  his  demeanor  and 
appearance  upon  the  witness  stand  was  not  of  a  character  to  inspire 
confidence  in  the  candor  of  the  witness,  nor  the  truthfulness  of  his 
testimony.  It  is  quite  patent  that  he  comes  into  this  trial  with  the 
purpose  of  furnishing  such  testimony  as  might  be  deemed  necessary  to 
overcome  the  criticism  of  the  Appellate  Division.  This  new  testimony 
is  only  such  as  by  implication  the  appellate  court  declared  to  be  neces- 
sary to  sustain  a  verdict. 

I  regard  this  additional  testimony  as  entirely  unworthy  of  credence, 
and  I  believe  that  the  verdict  of  the  jury  based  thereon  should  be  set 
aside  as  against  the  weight  of  evidence.  Northam  v.  Dutchess  Co. 
Mutual  Ins.  Co.,  68  App.  Div.  475,  74  N.  Y.  Supp.  29. 

An  order  may  be  entered  setting  aside  the  verdict  of  the  jury  here- 
in as  against  the  weight  of  evidence,  and  for  a  new  trial,  with  $10 
costs  to  abide  event. 

On  Motion  to  Resettle  Order  on  Motion  for  New  Trial. 

Motion  to  resettle  order  on  motion  for  new  trial  so  that  order  shall 
state  ground  upon  which  granted,  and  allowing  plaintiff  full  costs  as 
a  condition  of  granting  same. 

The  form  of  the  order  is  defective  in  that  it  does  not  state  the 
ground  upon  which  same  was  granted.    General  Rule  of  Practice,  31. 
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3  not  think  that  plaintiff  should  be  allowed  costs.  The  verdict 
Dntrary  to  the  weight  of  evidence.  The  jury  err^d  in  giving  un- 
red  credit  to  the  testimony  of  plaintiff's  witness  Schultz,  pro- 
to  overcome  the  criticism  of  the  Appellate  Division.  The  er- 
as entirely  that  of  the  jury,  for  which  defendant  was  in  no  wise 
isible.  It  would  be  a  gross  injustice  to  require  defendant  to  pay 
under  the  circumstances  of  this  case.  Plaintiff's  motion  in  that 
:t  should  be  denied.  Waltz  v.  U.  &  M.  V.  R.  Co.,  116  App. 
563,  101  N.  Y.  Supp.  968. 

amended  order  may  be  entered  in  accordance  with  memorandum 
Dn  deciding  motion  to  set  aside  verdict,  said  order  to  state  that 
:t  is  set  aside  and  new  trial  ordered  on  the  ground  that  the  ver- 
vas  against  the  weight  of  evidence,  with  $10  costs  of  this  mo- 
0  plaintiff,  to  abide  event. 


In  re  VAN  ALST  AVE.  IN  CITY  OP  NEW  YORK, 
me  Court,  Appellate  DivlsloD,  Second  Department     March  24,  1911.) 

LIGATION    (I   18*) — CONSTBUCTION   OP  DEED. 

A  deed  granted  land  bounded  in  part  by  V.  avenue  and  H.  avenue  run- 
ng  a  certain  distance  along  the  northwesterly  line  of  V.  avenue,  etc., 
ich  avenues  being  projected  or  laid  down  on  the  map  or  plan  of  Long 
land  City,  together  with  a  right  of  way  as  "now  existing  through  ad- 
ining  property  of*  the  grantors  until  H.  avenue  or  V.  avenue  or  other 
reets  leading  or  giving  access  to  the  premises  shall  be  opened  by  the 
unicipal  authorities  of  the  city.  Held,  that  there  was  no  grant  of  an 
^semcnt  in  the  land  designated  as  V.  avenue,  and,  the  grantee  having 
cupied  the  premises  granted  for  over  20  years  without  asserting  any 
(;ht  to  make  use  of  such  land  as  a  street,  the  city  could  not,  in  con- 
^mnation  proceedings  to  acquire  title  to  such  land  for  the  opening  and 
: tending  of  V.  avenue  thereover,  contend  that  the  award  to  the  owners 
such  land  should  be  nominal  as  for  land  incumbered  by  a  street  ease- 
ent. 

[Ed.  Note.— For  other  cases,  see  Dedication,  Cent  Dig.  §S  33-^6 ;  Dec. 
Ig.  §  18.*] 

rERSE  Possession  (f  60*) — Easeuents  (§  8*) — Acquisition  of  Right— 
EBHissivE  Use. 

The  original  grant  under  the  deed  negativing  the  existence  of  any  ease* 
ent  in  the  land  over  which  the  street  was  to  be  established,  the  fact 
at  the  grantee  by  permission  of  the  owner  of  such  land  under  an  im- 
led  license  which  the  owner  might  terminate  at  any  time  used  the  wa^ 
r  naturally  gathering  upon  the  land  for  purposes  of  the  grantee's  fae- 
ry by  sinking  wells  and  laying  pipes  thereon,  and  had  used  such  water 
r  over  20  years,  gave  the  grantee  no  title  to  the  land  by  adverse  pos- 
ssion,  nor  easements  therein  of  light,  air,  and  access,  nor  that  the  land 
Duld  be  left  open  for  street  purposes,  nor  easements  in  gross  tn  the  na- 
ire  of  a  profit  a  prendre  by  virtue  of  having  talven  water  thereof  for 
er  20  years,  such  as  would  warrant  the  assumption  of  an  original 
ant. 

[Ed.  Note. — ^For  other  cases,  see  Adverse  Possession,  Dec.  Dig.  §  GO;* 
isements,  Dec.  Dig.  fi  8.*] 

peal  from  Special  Term,  Queens  County. 

the  matter  of  the  application  of  the  city  of  New  York  relative 

juiring  title  to  lands  required  for  the  opening  and  extending  of 

her  cases  see  same  topic  A  S  nuussb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Van  Alst  avenue.  From  an  order  confirming  the  report  of  cor 
sioners  in  condemnation  proceedings,  John  Oartledge  and  other 
peal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR,  E 
and  WOODWARD,  JJ. 

R.  A.  Mansfield  Hobbs,  for  appellants. 

Joel  J.  Squier  (Norman  J.  Marsh  and  William  B.  R.  Faber,  c 
brief),  for  respondent  City  of  New  York. 

Clarence  Edwards,  for  respondents  Everett  and  Payne. 

WOODWARD,  J.  These  proceedings  were  started  in  Febi 
1899.  The  report  of  the  commissioners  was  presented  for  coni 
tion  on  the  12th  day  of  May,  1909,  resulting  in  the  order  ap{ 
from.  The  only  questions  presented  upon  this  appeal  relate  to 
age  parcels  Nos.  84  and  85  as  shown  on  the  commissioners'  map 
grow  out  of  rival  claims  to  the  awards  and  the  questions  are  cc 
cated  by  the  attitude  assumed  by  the  city  of  New  York,  whi( 
respondent,  claims  the  right  under  the  decision  of  the  court  in  i 
of  City  of  New  York  (Decatur  street)  196  N.  Y.  286,  89  N.  E.  8 
contest  the  amount  of  the  award  to  the  owners  of  both  of  thes( 
eels  on  the  theory  that  the  award  was  for  lands  incumbered 
street  easement,  and  should  therefore  be  but  nominal,  notwithj 
ing  the  fact  that  the  awards  have  been  confirmed  on  motion  c 
city  of  New  York. 

Passing  over  the  fact  that  the  only  question  presented  upon  th 
peal  arises  between  the  owners  of  parcels  Nos.  84  and  85,  and  a 
ing  that  the  city  has  a  right  at  any  stage  of  the  proceeding  to 
into  question  the  justice  of  an  award,  we  are  of  the  opinion  th; 
facts  in  this  case  do  not  bring  it  within  the  rule  of  the  case  relie 
on  from  the  fact  that  neither  of  the  owners  of  the  parcels  invoh 
this  proceeding,  nor  any  one  else  so  far  as  the  record  shows,  ha 
street  easement  in  the  premises.  It  is  undoubtedly  true,  as 
by  the  learned  corporation  counsel,  that  "one  of  the  most  coi 
forms  of  granting  private  easements  over  streets  is  by  filing  a 
and  then  selling  with  reference  to  such  map,"  but  this  does  nol 
cede  that  a  mere  reference  to  a  map,  not  made  by  the  grantor, 
boundary  line,  is  a  selling  with  reference  to  such  map.  Prior  tc 
damage  parcels  84  and  85,  together  with  the  surrounding  territ( 
the  extent  of  about  twenty-five  acres,  were  owned  by  James  W.  G 
and  others,  from  whom  Joseph  WiW  &  Co.,  the  appellant,  and  G 
E.  Payne,  derived  title  to  the  premises  adjoining  these  damage 
eels.  Subsequently  Payne  sold  his  interest  in  the  said  property  1 
J.  Everett,  taking  back  a- lease  of  the  same  for  a  period  of  five 
with  a  five-year  extension  clause,  both  of  which  have  expired, 
contention  of  the  city  of  New  York  is  that  by  the  conveyances 
Gerard  to  Wild  &  Co.  and  Payne  easements  were  created  in  the  da 
parcels  involved  in  this  appeal,  and  that  the  commissioners  proc 
upon  an  erroneous  theory  in  awarding  damages  for  the  land  as 
free  from  such  easements.  The  damage  parcels  are  located  in 
is  to  be  known  as  Van  Alst  avenue,  and  the  several* deeds  under  ^ 
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&  Co.  took  title  (for  there  were  several  of  them)  are  identi- 
1  language  and  legal  effect,  in  so  far  as  they  relate  to  the  question 
under  discussion.    They  convey : 

I  the  equal  undivided  three-fourtli  parts  of  all  tbat  certain  piece 
*  beginning  at  a  point  formed  by  the  junction  of  the  southwesterly 
r  Dey  street,  with  the  southeasterly  line  of  Hopkins  avenue  and  running 
5  in  a  southeasterly  direction  four  hundred  and  seventy-nine  (479)  feet 
ad  one^alf  (1^)  inches  along  the  southwesterly  line  of  said  Dey  street 
I  northwesterly  line  of  Van  Alst  avenue,  and  running  thence  in  a  south- 
rly  direction  two  hundred  (200)  feet,  six  and  three  quarter  (6%)  inches 
the  northwesterly  line  of  said  Van  Alst  avenue  to  the  northeasterly 
if  Orange  street  and  running  thence  in  a  northwesterly  direction  four 
ed  and  forty-one  (441)  feet,  nine  and  one  quarter  (9%)  inches  along  the 
^sterly  line  of  said  Orange  street  to  the  southeasterly  line  of  said 
ins  avenue  and  running  thence  in  a  northeasterly  direction,  two  hun- 
Eind  one  (201)  feet,  three  (3)  inches  along  the  southeasterly  line  of  said 
ins  avenue  to  the  point  or  place  of  beginning,  be  the  said  several  dimen- 
more  or  less;  the  said  streets  above  named  being  streets  projected  or 
lown  on  the  Map  or  Plan  of  Long  Island  City.  Together  with  a  right 
y  as  now  existing  through  adjoining  proper^  of  said  parties  of  Uie  first 
mtll  said  Hopkins  avenue  or  Van  Alst  avenue  or  other  streets  leading 
ring  access  to  said  premises  are  opened  by  the  municipal  authorities 
ddty.- 

doubtedly  the  language  of  this  and  the  other  deeds  to  Wild  & 
xcluded  Van  Alst  avenue.  No  one  seriously  contends  that  there 
*ver  any  intention  on  the  part  of  Gerard  to  convey  any  part  of 
*e  of  Van  Alst  avenue,  and  the  question  presented,  so  far  as  the 
)f  New  York  is  concerned,  is  whether  this  lang^agfe  conveyed  an 
lent  for  street  purposes  in  such  avenue.  If  it  did,  why  was  the 
sion  made: 

gether  with  a  right  of  way  as  now  existing  through  adjoining  property 
1  parties  of  the  first  part  until  said  Hopkins  avenue  or  Van  Alst  avenue 
ler  streets  leading  or  giving  access  to  said  premises  are  opened  by  the 
ipal  authorities  of  said  city?" 

there  was  any  easement  whatever  impliedly  granted,  it  was  an 
lent  as  a  street,  as  distinguished  from  a  mere  right  of  way;  as 
Jen  the  grantor  and  grantee  Van  Alst  avenue  was  dedicated  as  a 
,  and  the  grantee  was  entitled  to  have  the  same  opened  for  use, 
3wn  on  the  map,  and  to  have  it  kept  open  and  free  from  obstruc- 
the  same  as  though  it  were  in  fact  a  public  highway.  Taylor 
)pper,  62  N.  Y.  649,  and  authorities  cited.  But  both  by  the  con- 
iion  placed  upon  the  deed  by  the  parties  and  by  its  language 
was  no  present  use  to  be  made  of  Van  Alst  avenue.  A  right  of 
as  then  established,  was  granted  to  Wild  &  Co.,  "until  said 
ins  avenue  or  Van  Alst  avenue  or  other  streets  leading  or  giv- 
ccess  to  said  premises  are  opened,"  etc. ;  and  it  appears  from  the 
d  that  Wild  Sc  Co.  made  no  use  whatever  of  Van  Alst  avenue 
street  up  to  the  time  that  the  city  of  New  York  took  title  to  the 
ises,  but,  on  the  contrary,  maintained  a  reservoir  for  the  purpose 
pplying  their  factory  with  water  within  the  limits  of  such  ave- 
to  the  exclusion  of  any  street  use.  If  there  was  a  grant  of  an 
lent  in  Van  Alst  avenue  at  all,  it  must  have  passed  to  the  grantee 
the  execution  and  delivery  of  the  deed,  but  the  language  of  the 
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deed  does  not  provide  for  any  use  of  that  avenue  until  it  is  opei 
the  municipal  authorities,  and  in  the  meantime  it  is  provided  th 
grantee  shall  have  a  use  of  a  private  way.  For  more  than  20 
Wild  &  Co.  have  occupied  the  granted  premises  without  assertiii 
right  to  make  use  of  Van  Alst  avenue  as  a  street,  and  it  is  1 
within  the  province  of  the  city  of  New  York  to  claim  such  an 
est  in  Wild  &  Co.  at  this  day.  The  reference  to  Van  Alst  avei 
the  deed  was  merely  for  the  purposes  of  the  description,  not  to  c 
an  easement,  and  the  case  is  well  within  the  rule  asserted  in  I 
of  Brook  Avenue,  40  App.  Div.  519,  58  N.  Y.  Supp.  163,  affirm, 
opinion  below,  161  N.  Y.  622,  55  N.  E.  1093. 

We  come  then  to  the  contentions  of  Joseph  Wild  &  Co.,  the 
lant.  This  company,  although  making  no  claim  to  any  inter 
parcel  84,  yet  contends  that  the  award  in  that  case  is  too  higl 
that  the  awards  as  to  parcels  84  and  85  should  not  have  been 
subject  to  a  leasehold  interest  of  fieorge  E.  Payne,  valued  at  $ 
We  are  unable  to  discover  that  the  appellant  has  any  interest  : 
matter  so  far  as  parcel  84  is  concerned.  No  claim  was  made  t 
interest  in  such  parcel  by  the  company,  and  the  fact  that  the  j 
may  be  too  high  in  one  case  does  not  give  the  appellant  any  g 
rights  in  the  premises  iji  which  it  claims  an  interest.  And,  if  tl 
pellant  has,  in  fact,  no  interest  in  parcel  85,  it  is  not  in  a  posit; 
contest  the  question  of  whether  the  award  was  properly  made 
ject  to  leasehold  rights.  Ida  Everett  is  cbncededly  the  owner  o 
eel  84,  together  with  the  abutting  premises,  and  she  is  not  here 
plaining  of  the  award  as  being  subject  to  such  leasehold  inl 
and  the  only  question  to  be  determined,  it  seems  to  us,  is  wheth 
appellant  has  any  interest  in  parcel  85  comprising  a  portion  o\ 
Alst  avenue  adjoining  its  premises.  We  think  it  is  entirely  clea 
George  E.  Payne  did  not  take  any  interest  in  parcel  85  throu^ 
deed  from  Gerard  and  others  in  June,  1898,  for  the  language  ( 
deed  is  not  capable  of  any  such  construction;  the  general  lang 
"it  being  intended  in  the  above  descriptions  to  cover,  and  to  i 
convey,  all  the  portions  of  said  tract,  the  title  to  which  is  now  ^ 
in  the  parties  of  the  first  part,"  clearly  relates  to  the  descriptions  ( 
premises  laid  out  in  blocks,  the  detailed  measurements  not  being 
anteed,  and  not  to  a  distinct  parcel  of  land  entirely  disconnectec 
the  same. 

As  we  have  already  pointed  out,  the  deeds  from  Gerard  to  tl 
pellants  did  not  convey  any  street  easements.  If  not  street 
ments,  then  there  were  no  others,  for  it  was  only  upon  the  thee 
the  premises  being  bounded  on  a  street  .*iat  any  easement  wh; 
could  be  spelled  out,  and  this  the  appellant  has  negatived  by  it; 
use  of  the  premises  without  claiming  any  rights  of  this  charact( 
a  quarter  of  a  century.  The  evidence  in  support  of  title  by  ac 
possession  is  wholly  insufficient.  The  most  that  can  be  said  of  ii 
of  the  premises  is  that  it  has  been  permitted  by  the  owner  to  mak 
of  the  water  naturally  gathered  upon  the  premises  for  the  purpoj 
its  factory  under  an  implied  license,  which  the  owner  might  have  t 
nated  at  any  time. 
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►ut  the  appellant  claims  that,  if  it  has  no  title  by  prescription,  it  at 
t  has  easements  of  light,  air,  and  access ;  easements  that  these  par- 

of  land  will  be  left  open  for  street  purposes ;  easements  in  gross 
he  nature  of  a  profit  a  prendre  by  virtue  of  having  taken  water 
•eof  for  over  20  years  by  sinking  wells  and  laying  pipes  thereon ; 
?ments  acquired  by  adverse  possession  for  over  20  years  of  same. 

are  unable  to  agree  with  contention  of  counsel  in  respect  to  these 
ters  for  reasons  already  pointed  out.     The  appellant,  so  far  as  we 

able  to  discover,  got  all  that  it  purchased  under  its  deeds  when 

into  possession  of  the  premises  with  a  right  of  way  to  continue 
il  a  street  affording  access  was  opened.  No  provision  of  the  deed 
mpted  to  give  any  rights  in  Van  Alst  avenue.  If  Hopkins  avenue 
iny  other  street  was  opened  to  give  access  to  the  premises,  then  the 
^ate  right  of  way  terminated,  and  the  whole  situation  compels  the 
elusion  that  the  appellant  took  no  rights  in  Van  Alst  avenue,  ex- 
t  perhaps  that  there  was  an  implied  covenant  that,  if  Van  Alst  ave- 

should  be  opened  in  the  future,  the  appellant's  lands  should  abut 
>uch  avenue.  Matter  of  Brook  Avenue,  supra.  Because  the  appel- 
:  may  have  been  permitted  to  make  use  of  the  water  accumulated 
n  the  parcel  in  question  by  the  use  of  simple  contrivances,  and 
r  have  been  permitted  to  make  some  slight  improvements  for  the 
pose  of  increasing  the  supply  of  water,  did  not  amount  to  an  ad- 
je  holding  of  easements  such  as  would  warrant  the  assumption 
in  original  grant,  and  especially  where  the  original  grant  negatives 
existence  of  such  easements. 

'he  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
sements.    All  concur. 


Sflsc.  Rep.  199.) 
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(Supreme  Court,  Special  Term,  Queens  County.    December,  1910.) 

!ToicmNT  AND  Intobmation  (8  125*) — Duplicity. 

Where  an  indictment  alleges  the  larceny  on  a  certain  day  of  a  certain 
sum  belonging  to  the  city  of  New  York,  while  in  the  control  of  defend- 
ant as  superintendent  of  sewers,  and  in  another  count  the  appropriation 
of  an  equal  amount  on  the  same  day  by  defendant  as  snch  superintend- 
ent and  the  two  counts  do  not  appear  to  relate  to  the  'same  transaction, 
and  the  indictment  does  not  so  state,  it  is  a  violation  of  Code  Cr.  Proc. 
S  278,  providing  that  an  indictment  must  charge  but  one  crime. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  I  334;    Dec.  Dig.  §  125.*] 

!»DICTMENT  AND  INFORMATION   (§  150*) — DeMUBBER— LIMITATIONS. 

A  demurrable  indictment  cannot  be  validated  by  the  fact  that  limita- 
tions prevent  the  finding  of  a  new  one. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  fi  497;   Dec.  Dig.  §  150.*] 

lathew  J.  Goldner  was  indicted  for  larceny.    Demurrer  to  indict- 
it  sustained. 

oUier  caset  tee  same  topic  A  S  numbbb  In  Dec.  ft  Am.  Dlgt.  1907  to  date,  ft  Rep'r  Indesee 
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Artllur  Train,  Deputy  Atty.  Gen.,  for  the  People. 
Eugene  N.  L.  Young,  for  defendant. 

KAPPER,  J.  This  indictment  must  fall  for  duplicity.  It  da 
two  wholly  unrelated  and  distinct  larcenies.  While  it  alleges 
to  have  been  committed  on  the  same  day  and  of  the  same  ami 
there  is  nothing  to  show  that  that  amount  was  the  same  misappr 
ation  in  both  counts.  The  first  count  alleges  that  $250  belongir 
the  city  of  New  York,  while  in  the  custody  and  control  of  the  dei 
ant  as  superintendent  of  sewers,  was  on  September  28,  1905,  fe 
ously  appropriated  by  him  to  his  own  use  with  intent  to  deprive 
city,  the  true  owner,  thereof. 

The  second  count  alleges  that  on  September  25^  1905,  $250 
paid  to  defendant',  as  superintendent  of  sewers,  by  the  Mathews 
struction  Company  for  sewer  permits,  which  sum  defendant  on 
tember  28,  1905,  feloniously  appropriated  to  his  own  use  with  ii 
to  deprive  said  Mathews  Company,  the  true  owner,  thereof.    If, 
the  whole  structure  of  the  indictment,  it  could  be  said  that  but 
crime  was  charged  to  have  been  committed  in  two  different  ways 
ative  words  in  the  second  count  connecting  the  identifying  facts 
the  first  count  might  be  dispensed  with.    But  the  court  cannot  si 
such  connectives  when  two  separate  thefts  are  charged,  in  no 
connected  with  each  other,  nor  in  any  manner  appearing  to  have 
the  same  act  or  transaction. 

The  command  of  the  Code  of  Criminal  Procedure  is  that  th 
dictment  must  charge  but  one  crime  (section  278).  And,  while  b; 
next  section  (279)  this  crime  may  be  charged  in  separate  coun 
have  been  committed  in  a  different  manner  or  by  different  meai 
must  fairly  appear  that  the  separate  counts  relate  to  one  and  the  i 
crime.  To  say  that  of  this  indictment  requires  the  court  to  arbitr 
read  into  the  second  count  language  which,  in  effect,  says  that  the 
stolen  from  the  Mathews  Company  is  the  same  $250  which  the 
fendant  stole  from  the  city  of  New  York,  or  language  in  the 
count  that  the  $250  therein  referred  to  came  into  defendant's  cus 
for  and  on  behalf  of  the  city  by  reason  of  the  payment  therec 
him  by  the  Mathews  Company  for  sewer  permits.  I  do  not  mea 
hold  that  the  words  "different  means"  or  "different  manner," 
tained  in  section  279,  supra,  may  not  properly  comprehend  the  i 
ing  in  the  separate  counts  of  two  different  persons  as  the  owne 
the  stolen  property,  in  order  to  meet  possibly  varying  proofs  on 
trial ;  but,  where  an  indictment  in  one  count  charges  a  custodian 
a  misappropriation  of  the  city's  money,  and  in  the  next  count  cha 
that  a  private  company  had  paid  him  a  sum  for  sewer 'permits  w 
he  thereafter  stole  from  that  company,  and  these  facts  stand  a 
without  a  charge  that  the  larceny  referred  to  in  both  counts  was 
and  the  same  crime,  or  any  words  from  which  that  might  reason 
be  inferred,  then  the  indictment,  in  my  opinion,  charges  two  seps 
crimes,  not  arising  out  of  the  same  act  or  transaction,  and  vio 
section  278  of  the  Code  of  Criminal  Procedure. 

Taylor  v.  People,  12  Hun,  212,  does  not  uphold  this  indictn 
The  rule  there  enunciated,  and  which  is  relied  upon  to  support  i 
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where  it  is  apparent  from  the  general  tenor  of  an  indictment 
ning  different  counts  that  each  relates  to  the  same  transaction, 
T  be  treated  as  an  indictment  for  one  offense  described  in  differ- 
ays.  The  rule  itself  is  not  challenged,  but  its  application  to 
tse  at  bar  argues  against,  and  not  for,  the  indictment.  Nothing 
3  indictment  shows  it  to  be  apparent  that  both  counts  relate  to 
ime  transaction.  For  aught  that  appears,  the  defendant  may 
been  thfe  custodian  for  the  city  of  a  sum  far  in  excess  of  the 
alleged  in  the  first  count  to  have  been  feloniously  appropriated, 
lat  sum  may  have  come  to  him  from  numerous  soiu^ces  wholly 
indent  of  the  Mathews  Company  which  is  not  referred  to  at  all 

first  count.  Surely  the  mention  of  the  Matfiews  Company  in 
cond  count  only,  and  as  the  payer  to  the  defendant  of  $250  for 
permits  which  he  thereupon  stole,  does  not  allow  of  the  infer- 
:hat  it  was  the  same  $250  referred  to  in  the  first  count.  One 
:  main  objects  of  an  indictment  is  to  inform  the  accused  of  what 
called  upon  to  defend  (People  v.  Dumar,  106  N.  Y.  510,  13 

325 ;  People  v.  Schlessel,  127  App.  Div.  512,  112  N.  Y.  Supp. 
and,  applying  that  test  to  the  indictment  here,  it  seems  beyond 
on  that  the  defendant  is  subject  to  testimony  against  him  on  two 
f  distinct  larcenies.  An  indictment  cannot  properly  leave  any 
J  essential  facts  to  inference.  People  v.  Kane,  161  N.  Y.  380, 
E.  946. 

1  in  People  v.  Lewis,  111  App.  Div.  560,  98  N.  Y.  Supp.  85,  it 
aid: 

Is  unnuestloDably  true  that  an  indictment  must  contain  every  essential 
It  of  the  crime  charged,  and  the  charge  must  be  made  directly  and  not 
itially,  but  it  is  equally  true  that  a  count  in  an  indictment  is  good  if 
cts  there  stated,  and  those  stated  in  a  preceding  count  to  which  ref- 
is  made  by  apt  and  appropriate  words,  contain  all  the  essential  ele- 
of  the  crime  charged  against  the  defendant  and  for  which  he  is  tried." 

;  authorities  are  uniform  that  the  several  counts  in  an  indict- 
must  relate  to  or  arise  out  of  the  same  criminal  act  or  transac- 
;Hawker  v.  People,  75  N.  Y.  487;  People  v.  Wilson,  151  N. 
9,  45  N.  E.  862 ;  People  v.  Callahan,  29  Hun,  580)  ;  or,  as 
aid  in  People  v.  Adler,  140  N.  Y.  331,  35  N.  E.  6i4,  the  join- 
lust  be  "based  upon  a  continuous  transaction."  So,  also,  it 
leld  a  proper  joinder  of  a  charge  of  robbery  with  one  of  lar- 
Wfhere  each  charge  was  founded  upon  the  taking  of  the  same  ar- 
of  personal  property  from  the  same  person  at  the  same  time  and 
one  charging  it  to  have  been  taken  with,  and  the  otner  with- 
iolence  to  the  person  of  the  owner.  People  v.  Callahan,  supra. 
People  V.  Harmon,  49  Hun,  558,  560,  2  N,  Y.  Supp.  421,  422, 
ifendant  was  charged  with  selling  intoxicating  liquors  on  Sunday, 
)th  of  February,  1888,  and  in  another  count  with  the  giving  away 
:oxicating  liquors  on  Sunday,  the  18th  day  of  March,  1888.  In 
ning  a  demurrer,  the  General  Term  say : 

would  have  been  competent  to  have  charged  that  the  offense  was  com- 
I  on  Sunday,  the  26th  of  February,  by  the  selling  of  intoxicating  liquors, 
»  have  charged  in  another  count  the  same  offense,  at  the  same  time, 
ing  away  intoxicating  liquors.    And  by  the  provision  to  the  effect  that. 
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'where  the  acts  complained  of  may  constitute  different  crimes,  such  crimes 
may  be  charged  In  separate  counts/  we  understand  it  to  refer  to  crimes  hav- 
ing different  degrees,  such  as  murder  and  manslaughter,  where  the  criminal 
net  may  constitute  different  crimes.  The  act  of  selling  Intoxicating  liquors 
on  Sunday,  the  2eth  day  of  February,  could  not  constitute  the  off^ise  of 
selling  or  giving  away  on  any  other  Sunday,  for  such  selling  or  giving  away 
would  be  a  separate  and  distinct  offense." 

The  argument  is  made  at  bar  that  because  the  larcenies  charged  were 
committed  on  the  same  day  they  were  therefore  one  and  the  same  of- 
fense. This  conclusion  cannot  follow,  unless  it  is  to  be  admitted  to 
be  a  physical  impossibility  to  commit  two  separate  thefts  in  one  day. 

While  no  indictment  precisely  like  that  here  under  review  appears 
to  have  been  the  subject  of  judicial  discussion  in  our  state,  indictments 
of  general  similarity  have  been  passed  upon  elsewhere  in  accord  with 
the  view  herein  entertained.  In  People  v.  Shotwell,  27  Cal.  394,  the 
indictment  was  for  forgery.  It  contained  two  counts,  in  each  of  which 
a  copy  of  the  instrument  alleged  to  have  been  forged  was  set  out,  and 
from  which  it  appeared  that  both  copies  were  alike.  The  California 
Code  of  Criminal  Procedure  provided  for  a  demurrer  to  the  indictment 
upon  the  ground  that  more  than  one  offense  was  charged  therein.  An- 
other provision  was  that  an  indictment  should  charge  but  one  offense, 
but  that  it  could  be  set  forth  in  different  forms  under  different  counts. 
The  statutes  were  practically  the  same  as  those  of  New  York.  It 
was  held  that  the  court  would  not  presume  that  each  check  set  forth 
in  the  different  counts  was  a  copy  of  only  one  and  the  same  original 
instrument  without  an  allegation  to  that  effect  in  the  second  count. 

In  People  v.  Thompson,  28  Cal.  214,  arising  under  the  same  stat- 
utes, it  was  held  that,  if  an  indictment  contains  more  than  one  count, 
it  should  appear  clearly  on  its  face  that  the  matters  set  forth  in  the 
different  counts  are  descriptive  of  one  and  the  same  transaction,  and 
that  the  words  "said,"  "aforesaid,"  or  equivalent  expressions  in  the 
second  count  of  an  indictment  are  necessary  to  fix  the  identity  of  the 
offense  therein  stated  with  that  stated  in  the  first  count.  And  the  court 
there  say: 

"Suppose  firom  the  evidence  In  the  possession  of  the  pleader  and  upon  which 
the  Indictment  is  to  be  framed  it  is  doubtful  whether  the  stolen  goods  were 
the  property  of  A.  or  B.,  and  it  is  material  for  the  purpose  of  identifying 
the  larceny  to  allege  the  ownership  of  the  goods  with  certainty.  In  such  a 
case  two  counts,  one  alleging  the  ownership  in  A.  and  the  other  in  B.,  is 
proper.  But  it  must  appear  from  the  averments  in  the  second  count  tJliat 
the  larceny  therein  set  forth  is  the  same  as  that  charged  and  described  in 
the  first  count,  and,  unless  this  is  done,  the  indictment  will  be  obnoxious  to 
the  objection  that  it  charges  more  than  one  ofTense.*' 

So  also  in  Montana  (Territory  v.  Poulier,  8  Mont.  146, 19  Pac  594) 
an  indictment  for  forgery  contained  two  counts.  The  first  charged 
the  defendant  with  falsely  making  and  forging  an  instrument,  the  sec- 
ond with  falsely  uttering  and  publishing  an  instrument.  The  instru- 
ments as  described  were  the  same  as  to  words,  figures,  and  dates,  but 
the  indictment  did  not  charge  that  they  were  one  and  the  same.  A 
demurrer  to  the  indictment  was  sustained  below  on  the  ground  that  it 
charged  two  separate  offenses. 

This  ruling  was  upheld  on  appeal,  the  court  saying: 
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"The  separate  counts  mnst  directly,  and  not  Inferentially,  refer  to  the  same 
instrument  In  this  case  there  is  nothing  in  the  second  count  to  show  that 
the  instrument  there  set  out  and  declared  to  have  been  falsely  uttered  by 
the  defendants.  Is  the  same  instrument  declared  upon  in  the  first  count  It 
may  be  that  they  are  separate  instruments,  and.  if  so,  then  the  indictment 
is  clearly  bad  for  duplicity.  We  cannot  infer  that  the  two  instruments  are 
in  fact  but  one,  merely  because  they  contain  the  same  words,  figures,  and 
dates." 

The  Court  of  Appeals  have  said  that  "it  requires  no  argument  to 
show  that  a  prisoner  has  a  substantial  interest  in  being  protected 
against  several  accusations  in  the  indictment,  which  send  him  to  his 
trial  charged  with  the  commission  of  two  or  more  crimes  of  an  utterly 
different  nature"  (People  v.  Adler,  140  N.  Y.  336,  35  N.  E.  645) ;  and 
that,  if  more  than  one  crime  is  charged,  except  as  permitted  by  sec- 
tion 279  of  the  Code  of  Criminal  Procedure,  "the  proper  and  only 
remedy  is  by  demurrer."  People  v.  McCarthy,  110  N.  Y.  314,  18  N. 
E.  129. 

The  defendant  having  availed  himself  of  the  remedy  by  demurrer 
under  subdivision  3  of  section  323  of  the  Code  of  Criminal  Proce- 
dure, upon  the  ground  therein  stated,  "that  more  than  one  crime  is 
charged  in  the  indictment  within  the  meaning  of  sections  278  and  279," 
it  follows  for  the  reasons  above  stated  that  the  demurrer  must  be  al- 
lowed. 

Ordinarily,  the  allowance  of  a  demurrer  might  be  accompanied  by 
a  direction  that  the  case  be  resubmitted  to  another  grand  jury,  where 
there  is  a  probability  that  the  objection  can  be  avoided  in  a  new  in- 
dictment (Code  Cr.  Proc.  §  327),  but  the  crimes  here  set  forth  are  al- 
leged to  have  been  committed  more  than  five  years  ago.  Therefore, 
a  new  indictment  cannot  be  found.  Code  Cr.  Proc.  §  142.  The  ef- 
fect of  the  statute  of  limitations  has  been  urged  against  the  allowance 
of  this  demurrer,  but  a  demurrable  indictment  cannot  be  validated  by 
the  fact  that  the  statute  of  limitations  prevents  the  finding  of  a  new 
one. 

In  People  y.  Geyer,  196  N.  Y.  364,  371,  90  N.  E.  48,  60,  the  defend- 
ant was  convicted  under  an  indictment  charging  the  larceny  of  a  bank 
■check  for  $500.  The  proof  was  that  he  lawfully  received  and  depos- 
ited the  check  to  his  own  credit,  but  that  he  afterward  misappropri- 
ated the  proceeds  of  the  check  thus  deposited.  The  trial  court  permit- 
ted an  amendment  of  the  indictment  to  conform  to  the  proof.  The 
Court  of  Appeals,  after  holding  the  amendment  to  be  reversible  error, 
say: 

"Willie  apparently  In  view  of  the  statute  of  limitations  this  defendant  may 
escape  merited  punishment  for  wrongful  acts,  It  is  impossible  to  prevent  this 
result  in  the  disposition  of  this  appeal  in  view  of  the  serious  errors  which 
hare  been  committed." 

Demurrer  allowed. 
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HERRMAN  v.  NEW  ENGLAND  NAVIGATION  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department     March  24,  1911.) 

1.  Wasehousemsn   (§  34*) — Action  fob  Nondeliveet— Pbesumptions— Nbq- 

LICENCE. 

A  presumption  of  negligence  arises  from  the  nondelivery  of  goods  on 
demand  by  the  depositor,  so  as  to  require  the  warehouseman  to  account 
for  his  failure  to  deliver. 

[Ed.  Note. — For  other  cases,  see  Warehousemen,  Cent  Dig.  §J  76,  77; 
Dec.  Dig.  {  34.*] 

2.  Warehousemen  (|  34*) — Action  fob  Nondkliveby— Instructions. 

An  Instruction,  in  an  action  against  a  warehouseman  for  nondelivery, 
that  the  burden  was  on  plaintiff  throughout  the  case,  but  that  the  Jury 
mi^t  find  that  the  circumstances  were  such  as  to  call  upon  defendant  to 
explain,  did  not  sufficiently  instruct  that  a  presumption  of  negligence 
arose  from  the  nondelivery  of  the  goods  on  the  depositor's  demand,  es- 
pecially in  the  absence  of  a  charge  stating  the  nature  of  the  explanation 
which  the  warehouseman  was  required  to  make  to  meet  the  prima  facie 
case  made  out  by  nondelivery. 

[Ed.  Note. — For  other  cases,  see  Warehousemen,  Cent  Dig.  §|  76^  77; 
Dec.  Dig.  §  34.*] 

3.  Warehousemen  (|  34*) — Action  fob  Nondelivery— Instructions. 

The  court  properly  refused  to  charge,  in  an  action  against  a  warehouse- 
man for  nondelivery,  that  the  burden  was  on  the  warehouseman  to  prove 
that  reasonable  care  was  exercised  by  him  in  seeking  to  ascertain  that 
the  person  to  whom  the  goods  were  delivered  had  authority  to  receive 
them;  the  duty  to  account  for  nondelivery  not  shifting  the  burden  of 
proof. 

[Ed.  Note. — ^For  other  cases,  see  Warehousemen,  Cent  Dig.  Sl  76^  77; 
Dec.  Dig.  S  34.*] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Morris  S.  Herrman  against  the  New  England  Navigation 
Company.  From  an  order  setting  aside  a  verdict  for  defendant,  and 
granting  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  WOODWARD^ 
and  RICH,  JJ. 

I.  R.  Oeland,  for  appellant. 

Thomas  A.  McKennelli  for  respondent. 

CARR,  J.  The  defendant  obtained  a  verdict  in  its  favor  at  the  trial 
of  this  action  in  the  Supreme  Court  in  Westchester  county.  On  mo- 
tion of  the  plaintiff,  this  verdict  was  set  aside  by  the  trial  court,  and 
a  new  trial  granted.  The  order  setting  aside  the  verdict  recites  that 
it  was  granted  on  the  exceptions  of  the  plaintiff,  thereby  excluding 
any  idea  that  the  verdict  was  against  the  weight  of  evidence. 

An  examination  of  the  record  shows  that  the  jury  might  have  found, 
properly  enough,  the  verdict  which  they  rendered.  The  whole  ques- 
tion now  in  controversy  is  whether  the  jury  was  instructed  properly 
by  the  trial  court  as  to  the  rules  of  law  to  be  applied  by  them  in  de- 
termining the  issue.  The  defendant  was  sued  as  a  warehouseman  for 
the  nondelivery  of  goods  owned  by  the  plaintiff  and  concededly  in 
the  possession  of  the  defendant  at  one  time.    The  complaint  alleged 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  6bX%  ft  Rep'r  Indez«»- 
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that  the  defendant  had  delivered  these  goods  negligently  to  some  per- 
son who  had  no  authority  from  the  plaintiff  to  receive  them,  and  the 
plaintiff  thereby  sustained  a  loss.  The  defendant's  answer  consisted 
of  general  denials.  At  the  trial  the  plaintiff  gave  proofs  to  show  that 
the  defendant  had  delivered  the  goods  to  a  truckman,  who  was  not 
authorized  by  the  plaintiff  to  receive  them,  and  the  truckman  did  not 
deliver  them  to  the  plaintiff. 

The  defendant  gave  proofs  showing  the  delivery  of  the  goods  to 
a  truckman  once  employed  by  a  general  truckman  who  did  the  plain- 
tiff's trucking  business,  on  production  of  a  postal  card  sent  by  the 
defendant  to  the  plaintiff,  containing  notice  of  the  arrival  of  the  goods 
and  a  request  that  they  should  be  called  for  by  the  plaintiff.  This 
truckman  gave  up  the  postal  card  to  the  defendant,  and  paid  the  freight 
charges  in  cash,  and  took  away  the  goods.  There  were  some  features 
of  this  delivery  which  were  claimed  by  the  plaintiff  to  have  been  un- 
usual in  the  customary  dealings  between  the  parties,  and  to  have  called 
for  a  greater  exercise  of  care  than  the  defendant  showed  on  that  occa- 
sion. 
The  plaintiff  requested  the  court  to  charge  the  jury  as  follows: 
*1  ask  your  honor  to  charge  that  the  burden  of  proving  that  reasonable 
care  was  exercised  by  the  defendant  in  seeking  to  ascertain  that  the  person 
to  whom  the  goods  were  delivered  had  authority  from  the  plaintiff  to  receive 
I  the  same  rests  upon  the  defendant" 

The  court  replied : 

"I  do  not  think  that  rule  applies.  •  •  ♦  I  think  that  the  rule  is  that 
the  burden  of  proof  rests  upon  the  plaintiff  throughout  the  case,  but  that  the 
Jury  may  find  that  the  circumstances  a^e  such  as  to  cast  upon  the  defendant 
the  duty  of  explaining." 

To  this  the  plaintiff  excepted.  Subsequently  the  trial  court  handed 
dowii  an  opinion  in  which  it  said  that  it  had  not  made  sufficiently  clear 
in  the  main  charge  that  a  presumption  of  negligence  arose  from  the 
nondelivery  of  the  goods  to  the  plaintiff  on  his  demand.  We  think  the 
trial  court  was  right  in  this  opinion  of  its  charge.  That  such  a  pre- 
sumption does  arise,  and  that  the  warehouseman  is  then  called  on  to 
account  for  his  failure  to  deliver,  is  well  settled.  Burnell  v.  New 
York  Cent.  R.  Co.,  45  N.  Y.  184,  6  Am.  Rep.  61 ;  Schwerin  v.  McKie, 
51  N.  Y.  180,  186,  10  Am.  Rep.  581 ;  Bank  of  Oswego  v.  Doyle,  91 
N.  Y.  32,  41,  43  Am.  Rep.  634.  This  duty  to  account  for  failure  to 
deliver  to  the  owner  does  not  shift  the  burden  of  proof.  Claflin  v. 
Meyer,  75  N.  Y.  260,  264,  31  Am.  Rep.  467.  The  refusal  of  the  trial 
court  to  charge  as  requested  was  correct  technically.  Jones  v.  Union 
Railway  Co.,  18  App.  Div.  267,  46  N.  Y.  Supp.  321 ;  Kay  v.  Metro- 
politan Street  Ry.  Co.,  163  N.  Y.  447,  453,  57  N.  E.  751 ;  Kaiser  v. 
Latimer,  9  App.  Div.  36,  41  N.  Y.  Supp.  94. 

At  the  same  time,  in  view  of  the  fact  that  the  trial  court  nowhere 
in  its  charge  explained  sufficiently  to  the  jury  the  nature  of  the  ex- 
planation which  the  defendant  was  called  upon  to  give  to  meet  the 
prima  facie  of  negligence,  it  left  the  jury  unnecessarily  in  the  dark  on 
the  crucial  point  in  the  case. 

In  view  of  this  fact,  the  order  setting  aside  the  verdict  and  granting 
a  new  trial  should  be  affirmed,  with  costs.    All  concur. 
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(71  Misc.  Rep.  2U.) 

SOMMER  V.  ARMOR  GAS  &  OIL  CO. 

(Supreme  Court,  Equity  Term,  Erie  County.    March,  1911.) 

1.  COBPOBATIONB  (|  158*)— StOCKHOLDEBS— RiGHT  TO  INCBEASED  STOCK. 

Plaintiff  had  notice  of  stockholders'  meeting  on  September  12th,  at 
which  it  was  voted  to  increase  the  capital  stock,  and  she  was  allotted 
shares  in  proportion  to  her  original  holding,  and  notified  to  pay  same  on 
or  before  September  22d;  but  no  notice  of  forfeiture  was  given,  if  not 
taken  within  that  time.  Plaintiff  did  not  offer  to  pay  until  October  4th. 
Refusal  was  based  on  the  ground  that  plaintiff  had  lost  her  right  by 
not  paying  September  22d,  and  not  because  the  corporation  had  disposed 
of  the  stock.  Held,  that  plaintiff  was  entitled  to  the  increased  shares^ 
as  the  failure  to  exercise  her  right  within  the  time  limit  barred  her  only 
from  contesting  a  disposition  of  the  stock  to  some  one  else. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §|  687,  588; 
Dec.  Dig.  §  15a*] 

2.  CoBPOBATiONS  (§  168*) — Natube  in  GenebaI/^-Gobpobatb  Stock. 

Where  a  corporation  expressly  refused  to  issue  increased  stock  to  a 
stockholder  entitled  thereto,  not  because  such  stockholder  was  not  willing 
and  ready  to  pay  for  the  same,  but  because  she  had  forfeited  her  right 
by  delay  in  making  payment  therefor,  a  tender  by  her  was  not  neceo- 
eary  to  put  the  corporation  in  default. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Dec.  Dig.  f  158.*1 

Action  by  Mary  Sommer  against  the  Armor  Gas  &  Oil  Company 
to  compel  issue  of  increased  capital  stock  to  her  as  a  shareholder. 
Judgment  for  plaintiff. 

Thomas  R.  Stone,  for  plaintiff. 
Simon  Fleischmann,  for  defendant 

POUND,  J.  Plaintiff,  a  stockholder  in  defendant  corporation,  in- 
stitutes this  action  to  compel  the  defendant  to  issue  and  deliver  to  her 
a  certificate  for  nine  shares,  of  the  par  value  of  $25  a  share,  of  its  cap- 
ital stock,  being  her  allotted  share  of  an  increase  of  such  stock.  The 
corporation  defends,  on  the  ground  that  the  shareholders  were  noti- 
fied to  pay  for  their  allotted  shares  of  the  new  or  increase  stock  within 
a  fixed,  reasonable  time,  and  that  plaintiff  failed  to  pay  within  the 
time  fixed,  and  has  so  lost  her  right  thereto.  The  corporation  still 
holds  the  stock,  unissued  or  otherwise  disposed  of,  except  that  the  di- 
rectors on  September  24,  1910,  voted  "to  retain  same  as  treasury 
stock." 

■  The  material  facts  are  not  in  dispute.  Plaintiff  had  due  notice  of 
a  meeting  of .  stockholders  on  September  12, 1910,  at  which  it  was  voted 
to  increase  the  capital  stock.  At  such  meeting  she,  with  the  other 
stockholders,  was  allotted  shares  in  proportion  to  her  original  holding 
at  par,  and  was  duly  notified  "to  pay  for  same  on  or  before  Septem- 
ber 22, 1910,"  pursuant  to  resolution  passed  in  such  stockholders'  meet- 
ing. But  no  action  was  taken  and  no  notice  was  given  that  failure  to 
pay  within  such  time  would  forfeit  her  right  to  take  the  stock.  Shares 
of  the  new  stock  were  actually  paid  for  by  old  stockholders  as  per  al- 
lotment as  late  as  September  24,  1910;  the  money  being  received  by 
the  corporation  without  protest  and  the  new  shares  issued. 

*For  other  cases  see  same  topic  A  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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intifF  made  no  offer  to  pay  for  her  shares  until  October  4,  1910, 
she  made  a  demand  on  the  secretary  of  the  defendant,  and 
on  October  8,  1910,  when  she  made  a  further  demand  at  a  di- 
s'  meeting.  Refusal  was  based  on  the  ground,  not  that  the  cor- 
on  had  disposed  of  the  stock,  but  that  plaintiff  had  lost  her  right 
e  the  shares  by  failure  to  pay  for  the  same  on  or  before  the  date 
n  the  resolution  above  referred  to.  She  was  prepared'to  pay,  and 
d  to  pay,  for  the  stock  on  October  8th ;  but  she  made  no  formal 
•of  the  amount. 

intiff's  right  as  an  old  stockholder  to  take  the  new  or  increased 
at  par  was  an  important  property  right,  "which  the  courts  will 
ry  far  to  protect,"  in  the  absence  of  laches  or  acquiescence. 
5  V.  Continental  Trust  Co.,  186  N.  Y.  285,  78  N.  E.  1090,  12  L. 
(N.  S.)  969.  In  Dousman  v.  Wisconsin,  etc.,  Co.,  40  Wis.  418, 
t  was  held  that  a  court  of  equity  would  compel  a  corporation  to 
to  every  stockholder  his  proportion  of  new  stock,  on  the  ground 

has  a  right  to  maintain  his  proportionate  interest  in  the  corporation, 
\}p  as  long  as  there  is  suffloient  stock  remaining  undisposed  of  by  the 
ition." 

J  right  of  existing  stockholders  to  subscribe  for  increased  cap- 
ock  must  be  exercised  within  a  fixed  or  reasonable  time,  and 
failure  to  exercise  such  right  within  such  time  bars  the  stock- 
•  from  contesting  a  disposition  of  the  stock  to  some  one  else — 
ig  more.  It  seems  that  defendant  might,  after  September  22d, 
efore  plaintiff's  demand,  have"  disposed  of  her  shares,  at  par  or 
vise,  without  incurring  any  legal  liability  by  reason  thereof.  But, 
d  by  Lord  Herschell  in  James  v.  Buena  Ventura,  etc.  [1896]  1 
456: 

i  shares  are  still  at  their  [the  company^s]  disposal,  and  I  do  not  see 
^ey  have  in  any  way  acted  to  their  prejudice  on  the  assumption  that 
ares  would  not  &e  applied  for:* 

til  plaintiff  declined  to  take  the  shares,  or  consented  to  the  action 
5  defendant  in  withholding  them  from  her,  plaintiff  was  entitled 
nand  and  receive  her  shares  on  payment  therefor,  as  long  as  the 
tock  remained  undisposed  of.  The  fact  that  the  new  shares  are 
vorth  more  than  the  old  shares  were  worth  merely  enhances  the 
of  plaintiff's  right. 

■endant's  claim  that  it  had  not  been  put  in  default  by  any  prop- 
der  is  unavailing.  Defendant  expressly  refused  to  issue  the  new 
not  because  plaintiff  was  not  ready  and  willing  to  perform  on 
irt,  but  because  the  corporation  denied  her  property  right  there- 
?he  ordinary  doctrine  of  tender  has  no  application  to  this  case, 
s  V.  Continental  Trust  Co.,  186  N.  Y.  285,  300,  78  N.  E.  1090,  12 
A.  (N.  S.)  969. 
intiff  is  entitled  to  judgment,  with  costs.    Decision  accordingly. 


•  .•► 
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PEOPLE  er  rel.  COHOES  RY.  CX>.  v.  PUBLIC  SERVICE  COMMIS 
SECOND  DIST.  (FRANCIS  P.  LITHGOW,  Intervener). 

(Supreme  Court,   Appellate  Division,   Third  Department     March  8^ 

1.  Pbincipal  and  Agent  ({   54*) — Power  of  Agent— Right  to  Dei 

Power.  • 

The  power  delegated  to  an  agent  may  not  be  delegated  to  anothei 
out  the  consent  of  the  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent  Dig. 
90;   Dec.  Dig.  §  54.*] 

2.  Constitutional   Law    (§   126*) — Obligation   of   Contracts— Chas 

Regulation  of  Fares. 

Under  Const  art  8,  {  1,  reserving  to  the  Legislature  power  tc 
laws  under  which  corporations  are  formed,  etc,  and  Railroad  Law 
1890,  c.  565)  §  101,  reserving  to  the  Legislature  the  right  to  regula 
rate  of  fare  on  any  railroad  constructed  and  operated  under  tb 
the  Legislature  may  regulate  and  fix  the  fares  on  railroads  in  the 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  (^ent  Dig. 
Dec.  Dig.  §  126.*] 

3.  Street  Railroads  (|  24*) — Grant  of  Franchise— Rights  Acquired 

A  municipality  granting  a  street  railroad  franchise  may  not 
.1  rights  contrary  to  legislative  acts,  or  which  will  give  to  the  grantee 

^  franchise  greater  rights  than  are  permitted  by  the  railroad  law  t) 

existence. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Dec.  Dig.  I  2- 

4.  Carriers  (|  12*) — ^Regulation  of  Fares— Statutory  Power. 

A  street  railroad  company  holding  a  franchise  subject  to  the  rs 
law,  'and  succeeding  another  company  having  a  similar  franchise 
contract  with  a  bridge  company  to  use  the  bridge  for  Its  cars  on  tb 
meut  of  one  cent  for  each  passenger  carried,  leased  its  franchise 
lessee,  who  operated  lines  over  the  bridge.  The  lease  did  not  gU 
rights  to  cross  the  bridge,  but  a  traffic  agreement  between  the  strec 
road  company  and  the  lessee  gave  to  the  lessee  the  privileges  th( 
pany  had  by  virtue  of  the  contract  with  the  bridge  company.  Neith 
street  railroad  company  nor  the  bridge  company  conferred  on  the 
the  right  to  collect  toll  for  persons  carried  across  the  bridge.  Belt 
'  Laws  1905,  c.  358,  providing  for  a  fare  not  to  exceed  five  cents,  a 

to  the  lessee,  and  prohibited  it  from  charging  six  cents,  though  1 
one  cent  to  the  bridge  company,  since  such  payment  was  merely  i 
of  the  operating  expenses,  and  the  collection  of  the  one  cent  cou 
be  held  to  be  collected  as  toll  as  the  agent  of  the  bridge  company. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  §  12.*] 

5.  Constitutional  Law  (§  154*) — Impairment  of  Obligation  or  Cont 

The  act  so  construed  is  not  invalid  as  impairing  the  obligation  c 
tracts. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig. 
Dec.  Dig.  §  154.*] 

I  6.  Constitutional  Law  (§  242*) — Equal  Protection  of  the  Laws. 

I  The  act  so  construed  Is  not  Invalid  as  denying  to  the  lessee  the 

'  protection  of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig. 
1  Dec.  Dig.  §  242.*] 

"*  7.  Eminent   Domain    (8   2*)— What   Constitutes   Taking— Regulati 

Fares. 

The  act  of  the  Public  SerWce  Commission  in  requiring  a  street  n 
company  operating  a  roiid  between  two  cities  and  across  a  brldg< 


•For  other  cases  see  same  topic  &  8  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  I 
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idge  company  to  comply  with  Laws  1905,  c.  358,  and  thus  to  charge  five 
ints  fare,  instead  of  six  cents,  and  paying  one  cent  to  the  bridge  com- 
my,  is  not  invalid  as  depriving  the  company  of  its  property  without 
»mpensation  because  reducing  its  revenue,  where  a  competing  company 
>erating  fewer  cars  charges  only  five  cents  fare. 
[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  §   2.*] 
iSTiTunoNAL  Law  (§  48*) — Statutes— Validity— Presumptions. 
Every  presumption  is  in  favor  of  the  constitutionality  of  a  statute. 
[Ed.  Note.— For  other  .cases,  see  Constitutional  Law,  Cent.  Dig.  |  46; 
ec.  Dig.  §  4&*] 

iPORATioNs  (8  391*) — Regulations— Validitt. 

A  statute  regulating  the  affairs  of  corporations  so  as  to  increase  their 
:penses  or  to  diminish  their  revenues  does  not  for  that  reason  alone 
olate  the  state  or  federal  Constitutions. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {  1573;  Dec. 
Ig.  {  391.*] 

lilboads  (§  19*) — Statutes— Amendments. 

The  Legislature  may  amend  statutes  finder  which  railroads  are  Incor- 

^rated,  and  thereby  affect  their  charters,  though  the  act  does  not  in 

rms  amend  such  statutes. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Dec.  Dig.  S  19.*] 

tiorari  by  the  Cohoes  Railway  Company  to  review  the  determina- 
f  the  Public  Service  Commission  of  the  State  of  New  York,  Sec- 
District,  in  requiring  relator  to  comply  with  Laws  1905,  c.  358. 
mination  confirmed. 

rued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  BETTS, 
lOUGHTON,  JJ. 

rick  C.  Dugan  (Lewis  E.  Carr,  of  counsel),  for  Cohoes  Rail- 
company. 

iyard  P.  Hale,  for  Public  Service  Commission,  Second  District, 
mtryman,  Nelljs  &  Du  Bois,  for  intervener  Lithgow. 

TTS,  J.  The  relator,  Cohoes  Railway  Company,  operates  a  trol- 
ilroad  in  the  cities  of  Albany  and  Rensselaer  and  across  the  bridge 
J  Albany  &  Greenbush  Bridge  Company  between  said  cities.  The 
elator  has  charged  from  some  time  before  the  passage  of  chap- 
►8  of  the  Laws  of  1905,  which  took  effect  on  May  1,  1905,  and  is 
barging  six  cents  fare  to  passengers  from  either  Rensselaer  or 
ly  who  cross  said  bridge  on  its  cars.  The  said  act,  known  as 
Barnes  Act,"  provided,  amongst  other  things,  that  not  more  than 
are  of  five  cents  should  be  charged  by  any  company  operating  an 
ic  railroad  in  and  between  the  cities  of  Albany  and  Rensselaer 
ne  continuous  ride  from  any  point  upon  said  road  or.  roads, 
or  about  December  8,  1908,  one  Francis  P.  Lithgow,  a  resident 
5  city  of  Rensselaer,  complained  to  the  Public  Service  Commis- 
Df  the  State  of  New  York,  Second  District,  the  defendant  here- 
fainst  the  Cohoes  Railway  Company,  the  relator  herein,  that  he 
I  patron  of  said  company,  patronizing  its  cars  to  and  from  the 
>i  Rensselaer  and  to  and  from  the  city  of  Albany,  and  that  said 
»r  had  charged  him  six  cents  fare  instead  of  five  cents,  and  he  f ur- 
lUeged  that  the  Cohoes  Railway  Company  was  not  complying  with 

:ber  eases  see  same  topic  ft  8  numbeb  in  Deo.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
128N.Y.S.— 26- 
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said  chapter  358  of  the  Laws  of  1905,  and  had  never  complied 
with  so  far  as  its  rate  of  fare  was  concerned.    The  answer  of  1 
hoes  Railway  Company,  the  defendant  in  the  proceedings  brot 
said  Lithgow  before  the  Public  Service  Commission,  was,  i 
stance,  that  it  was  complying  with  the  law  of  1905 ;  that  it  was 
ing  five  cents  for  railroad  fare  and  collecting  one  cent  for  toll 
Albany  &  Greenbush  Bridge  Company  as  its  agent,  making  1 
cents  collected.    Whereupon  such  proceedings  were  had  before 
fendant  that  an  order  was  made  November  22,  1910,  directing 
lator  to  comply  with  the  said  statute,  and  deciding  that  it  w 
so  doing,  whereupon  this  relator,  after  unsuccessfully  applyii 
a  rehearing,  brings  this  proceeding  to  review  the  action  of  t 
fendant  and  its  decision. 

The  relator  makes  two  principal  attacks  upon  or  points  agai: 
decision  of  said  Public  Service  Commission  a§  follows : 

First.  That  in  collecting  six  cents  from  each  passenger  ci 
the  bridge  between  Albany  and  Rensselaer,  it  collects  five  cents 
self  and  one  cent  toll  for  the  Albany  &  Greenbush  Bridge  Co 
acting  as  its  agent  for  that  purpose,  and  does  not,  therefore, 
the  provisions  of  said  chapter  358  of  the  Laws  of  1905. 

Second.  Said  chapter  358,  as  construed  by  the  said  Public  ! 
Commission,  is  unconstitutional,  because  it  impairs  the  obligal 
contracts,  and  denies  to  the  railway  company  the  equal  protec 
the  laws,  and  it  asks  for  these  reasons  that  the  order  of  the  sai 
lie  Service  Commission  made  November  22,  1910,  should  be  an 

It  appears  from  the  stipulated  facts  herein  which  were  befc 
defendant  on  its  hearing  that  for  some  time  prior  to  April  29 
the  Albany  Railway  had  been  running  cars  on  its  railway  to  th( 
ern  or  Albany  approach  of  the  Albany  and  Greenbush  bridg 
the  Hudson  river.  On  the  29th  day  of  April,  1895,  a  written 
ment  was  made  between  the  Albany  &  Greenbush  Bridge  Coi 
party  of  the  first  part,  and  the  Albany  Railway,  party  of  the 
part,  by  which,  so  far  as  is  material  here,  it  was  agreed  as  foll< 

"First  The  party  of  the  first  part  hereby  grants  the  party  of  the 
part  the  right  and  privilege  of  transporting  and  conveying  its  cars  a 
veyances  drawn  or  propelled  by  electricity  by  a  double  railway  trac 
and  over  the  drawbridge  and  approaches  thei*eto  belonging  to  and 
by  the  said  party  of  the  first  part  spanning  the  Hudson  river  t>etw( 
city  of  Albany  and  the  village  of  Greenbush.    •    •    • 

"Fourth.  "Nothing  in  this  agreement  contained  shall  be  construed  ai 
Ing  to  the  said  party  of  the  second  part  anything  more  than  a  right 
over  the  said  bridge,  for  the  passage  of  cars  on  Its  tracks,  and  tt 
to  erect  such  wires  and  other  appliances  as  may  be  necessary  to  con^ 
current  for  the  purpose  of  operating  said  cars  by  electricity.    •    • 

"Fifth.  The  party  of  the  second  part  agrees  to  run  Its  cars  ovi 
bridge  on  such  schedules  as  may  be  found  by  the  said  party  of  the 
part  to  be  necessary  to  accommodate  the  traveling  public.  And  ttn 
of  the  second  part  hereby  agrees  to  keep  and  render  to  the  party 
first  part  on  the  fifth  day  of  each  month  during  the  continuance 
license  herein  provided  for  a  correct  and  accurate  account  of  the  ; 
of  passengers  carried  In  cars  over  the  railway  line  of  the  party 
second  part  over  said  bridge,  and  to  pay  to  the  said  party  of  the  fii 
on  the  fifth  day  of  each  month  during  the  continuance  thereof  one  c 
each  and  every  passenger  so  carried  or  conveyed  as  aforesaid,  durj 
month  previous  to  such  payment 
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th.  The  party  of  the  second  part  further  agrees  with  the  said  party 

first  part  that  during  the  continuance  of  the  license  herein  provided 

more  than  siz  cents  for  a  single  fare  shall  be  charged  upon  the 

inning  over  its  tracks  from  any  point  In  the  village  of  Greenbush  to 

and  Pearl  street  In  the  city  of  Albany. 

enth.  It  is  hereby  agreed  by  the  parties  hereto  that  the  license  herein 
2d  for  may  be  terminated  by  the  party  of  the  first  part  by  one  yearns 
In  writing  to  the  said  party  of  the  second  part  of  its  Intention  to 
or  withdraw  the  license  or  privilege  hereby  granted." 

s  permitted  the  Albany  Railway  to  run  its  cars  across  the  Hud- 
ver  over  this  bridge  to  its  eastern  end- to  the  then  village  of 
bush. 

er,  and  on  April  27,  1897,  the  city  of  Rensselaer,  the  successor  of 
Uage  of  Greenbush,  granted  to  the  said  the  Albany  Railway  a 
lise  permitting  the  Albany  Railway  to  construct,  maintain,  and 
:e  a  street  surface  railroad  through,  upon,  and  along  certain 
>  in  said  city.    This  franchise  contained  these  provisions: 

a  franchise  Is  given,  however,  upon  the  express  conditions:  (1)  That 
ovlslons  of  article  4  of  an  act  of  the  Legislature  of  the  state  of  New 
passed  June  7th,  1890,  known  as  the  'Railroad  Law'  being  chapter  39 
General  Laws  as  amended  by  an  act  of  said  Legislature,  passed  April 
)2,  and  several  acts  amendatory  thereof  and  supplementary  thereto, 
mt  thereto,  shall  be  complied  with.  •  *  •  And  said  company  shall 
rs  and  carry  passengers  by  transfer  or  otherwise,  week  days  and  Sun- 
•  •  ♦  at  least  every  twenty  minutes  from  any  point  on  Its  lines 
i  dty  to  at  least  the  comer  of  Broadway  and  State  street  in  the  city 
any,  In  either  direction,  at  a  rate  of  fare  not  to  exceed  six  cents  for 
itinuous  trip." 

:  company  agreed  to  and  did  construct  an  electric  railroad  upon 
streets,  and  operated  the  same.  On  July  21,  1903,  the  city  of 
elaer  granted  to  the  United  Traction  Company  a  franchise  to 
I  its  tracks  in  the  city  of  Rensselaer,  and  included  in  said  f ran- 
among  others,  are  the  following  terms  and  condition : 

Lt  the  provisions  of  article  4  of  chapter  39  of  the  General  Laws,  known 
'Railroad  Law,'  pertinent  thereto  shall  be  complied  with  by  said  United 
)n  Company.  ♦  ♦  *  (8)  That  said  company  shall  run  cars  on  its 
(tension  track  herein  before  specified,  ♦  ♦  •  and  shall  carry  pas- 
i  between  any  points  on  its  routes  in  said  city,  at  a  rate  of  fare  not 
eed  five  cents  for  one  continuous  trip  In  either  direction.  And  said 
ly  shall  run  cars  and  carry  passengers  by  transfer  or  otherwise, 
*'  from  any  point  on  Its  lines  in  said  city  to  at  least  the  corner  of 
vay  and  State  street  In  the  city  of  Albany,  In  either  direction,  at  a 
'  fare  not  to  exceed  six  cents  for  one  continuous  trip." 

I  United  Traction  Company  built  the  tracks  thus  authorized  and 
5  cars  thereon. 

ertain  lease  from  the  United  Traction  Company  to  the  Cohoes 
ay  Company  dated  December  17,  1904,  was  introduced  in  evi- 
,  and  is  before  this  court,  but  it  does  not  in  any  way  attempt  to 
ny  rights  to  cross  the  Albany  and  Greenbush  bridge,  although  it 
other  parts  of  tlie  United  Traction  Company's  road  to  the  re- 
A  traffic  agreement  is  also  in  evidence  between  the  Cohoes  Rail- 
^mpany,  party  of  the  first  part,  and  the  United  Traction  Com- 
party  of  the  second  part,  of  the  same  date,  December  17,  1904, 
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which  said  agreement  contains  among  others  the  following  reference 
or  statement  and  provision : 

"Whereas,  the  said  party  of  the  first  part  desires  to  enter  Into  a  traffic 
agreement  with  the  said  party  of  the  second  part  so  as  to  enable  It  to  operate 
its  cars  over  the  tracks  of  the  said  party  of  the  second  part  on  Twenty-Sixth 
street,  Third  avenue,  Twenty-Fifth  street,  Broadway,  Ninth  street  and  Third 
avenue  in  the  city  of  Watervllet,  on  the  Watervllet  turnpike  between  the  city 
of  Watervllet  and  the  city  of  Albany,  and  from  the  north  line  of  the  city  of 
Albany  on  Broadway  to  the  western  terminus  of  the  Albany  and  Greenbush 
bridge  In  the  city  of  Albany,  and  across  said  bridge.    •    ♦    ♦ 

•*Nlnth.  The  said  party  of  the  second  part  hereby  grants  to  the  said  party 
of  the  first  part  during  the  term  of  this  agreement  all  the  rights  and  privi- 
leges which  it  has  by  virtue  of  the  agreement  between  the  Albany  &  Green- 
bush  Bridge  Company  and  the  Albany  Railway  (one  of  the  predecessors  of 
the  said  United  Traction  Company),  bearing  date  April  29,  1895,  subject, 
nevertheless,  to  all  the  duties,  burdens,  and  conditions  therein  expressed, 
and  the  same  are  hereby  assumed  by  the  said  party  of  the  first  part." 

The  traffic  agreement  is  for  the  term  of  99  years. 

The  business  for  which  the  Albany  &  Greenbush  Bridge  Company 
was  incorporated  (chapter  269,  Laws  of  1872)  was  for  the  purpose 
of  constructing  a  bridge  across  the  Hudson  river  and  collectmg 
tolls  or  fares  for  crossing  same,  not  for  the  purpose  of  running  trol- 
ley cars.  It  is  not  a  common  carrier  and  has  no  right  to  engage  in 
that  business.  Neither  has  the  Cohoes  Railway  Company,  a  common 
carrier,  any  provision  in  its  charter  which  authorizes  it  to  act  as  agent 
for  the  bridge  company  in  collecting  its  fares  or  tolls.  Nor  is  it 
shown  that  the  bridge  company  has  ever  requested  it  or  the  United 
Traction  Company  so  to  act,  or  that  it  ever  gave  written  permission 
or  authorization  for  either  the  United  Traction  Company  or  Cohoes 
Railway  Company  to  collect  its  fares  or  toll  or  keep  an  account  of 
persons  traveling  on  cars  across  its  bridge.  The  bridge  company's 
agreement  was  with  the  Albany  Railway.  The  relator  undertakes  so 
far  as  this  question  is  concerned  to  carry  a  person  from  some  portion 
of  the  city  of  Rensselaer  to  some  part  of  the  city  of  Albany  and 
vice  versa  for  hire.  The  statute  of  1905  (chapter  358)  fixes  the  rates 
which  it  may  charge  its  passengers  therefor  at  five  cents.  The  stat- 
ute does  not  make  any  provision  for  paying  a  bridge  fare  or  toll,  nor 
for  any  of  the  other  expenses  the  railway  company  may  be  put  to 
in  carrying  on  its  business  of  a  common  carrier.  It  must  be  conceded 
that  the  rate  of  one  cent  for  each  passenger  carried  in  relator's  cars 
across  this  bridge  lends  itself  very  agreeably  to  the  present  contention 
of  the  relator ;  but,  if  this  be  sound  and  a  good  contention,  it  should 
equally  as  readily  adapt  itself  to  other  figures  or  rates  which  may  be 
suggested  for  carrying  passengers.  It  would,  of  course,  be  just  as 
easy  for  any  other  additional  number  of  cents  to  be  collected  and  the 
argument  hold  as  good ;  that  is,  if  the  Cohoes  Railway  Company  was 
to  pay  the  bridge  company  two  cents  or  three  cents  for  each  passenger 
carried  in  its  cars  across  this  bridge,  it  still  could  collect  seven  or 
eight  cents  as  the  case  might  be,  and  claim  that  the  five  cents  was  for 
its  fare  and  the  other  two  or  three  cents  for  the  bridge  company. 
Let  us  assume,  however,  that  the  rate  provided  in  the  bridge  com- 
pany's agreement  with  the  Albany  Railway  had  been  one-half  of 
one  cent  for  each  person  carried  in  its  cars  across  this  bridge,  or  that 


Digitized  by  LnOOQlC 


Ct.) 


PEOPLE  V.  PUBLIC  SERVICE  COMMISSION 


889 


Albany  Railway  had  agreed  to  pay  to  the  bridge  company  one  cent 
ivery  three  persons  carried  in  its  cars.  How,  then,  would  the 
•es  Railway  Company  collect  5^^  or  5%  cents  from  each  indi- 
l1  passenger,  and  insist  that  the  extra  y^  or  %  cent  was  toll  that 
s  required  to  pay  to  the  bridge  company  under  the  bridge  com- 
's  contract  with  the  Albany  Railway?  And  how  would  it  make 
^e  with  the  passengers  for  this  amount,  if  thus  provided  in  that 
act? 

is  a  familiar  principle  of  agency  that  a  delegated  power  cannot 
^legated  without  the  consent  of  the  person  originally  conferring 
>ower.  "Delegatus  non  potest  delegare."  In  this  case,  if  there 
in  agency  created  by  this  bridge  contract,  it  was  the  Albany  Rail- 
that  was  made  the  agent  of  the  Albany  &  Greenbush  Bridge 
pany,  but  in  some  way  not  explained  the  Union  Traction  Corn- 
got  to  collecting  one  cent  as  agent  for  some  one,  and  now  the 
es  Railway  Company  is  collecting  one  cent,  and  claims  to  be  the 
t  of  the  bridge  company  without  any  assent  shown  in  this  case 
le  part  of  the  bridge  company,  if  it  is  acting  as  its  agent,  or  any 
jment  on  the  bridge  company's  part  to  be  the  principal  for  such 
:y,  or  to  be  responsible  for  the  acts  of  its  assumed  agent.  Agency 
isignment  or  assumption  is  a  new  principle,  and  quite  at  war  with 
lementary  principle  of  agency. 

le  Legislature  has  undoubted  authority  to  regulate  and  control 
ix  the  rate  of  fare  upon  the  railroads  in  this  state.  This  it  has 
le  power  of  amendment  of  its  statutes,  article  8,  section  1,  of  the 
titution  and  by  section  101  of  the  railroad  law  which  is  as  fol- 


ic. 101.  Rate  of  Fare. — No  corporatioD  constructing  and  operating  ft 
lad  under  the  provisions  of  this  article,  or  of  chapter  two  hundred  and! 
:wo  of  the  laws  uf  eighteen  hundred  and  eighty-four,  shall  charge 
>assenger  more  than  five  cents  for  one  continuous  ride  from  any  point 
s  road,  or  on  any  road,  line  or  branch  operated  by  it,  or  under  Its 
ol,  to  any  other  point  thereof,  or  any  connecting  branch  thereof  within 
mlts  of  any  incorporated  city  or  village.  Not  more  than  one  fare  shall 
larged  within  the  limits  of  any  such  city  or  village,  for  passage  over 
aain  line  of  road  and  any  branch  or  extension  thereof  if  the  right  to 
ruct  such  branch  or  extension  shall  have  been  acquired  under  the  pro- 
is  of  such  chapter  or  of  this  article;    except  that  in  any  city  of  the 

class,  or  incorporated  village,  it  shall  be  lawful  for  such  corporation 
large  and  collect  as  a  maximum  rate  of  fare  for  each  passenger,  ten 
,  where  such  passenger  is  carried  in  a  car  which  overcomes  an  elevation 

least  four  hundred  and  fifty  feet  within  a  distance  of  one  and  a  half 
.  This  section  shall  not  apply  to  any  part  of  any  road  constructed  prior 
ly  sixth,  eighteen  hundred  and  eighty-four,  and  then  in  operation,  unless 
)rporatlon  owning  the  same  shall  have  acquired  the  right  to  extend  such' 

or  to  construct  branches  thereof  under  such  chapter,  or  shall  acquire 
right  under  the  provisions  of  this  article,  in  which  event  its  rate  of  fare 

not  exceed  its  authorized  rate  prior  to  such  extension.  The  Legisla- 
expressly  reserves  the  right  to  regulate  and  reduce  the  rate  of  fare  on 
'ailroad  constructed  and  operated  wholly  or  In  part  under  such  chapter 
ider  the  provisions  of  this  article.'* 

is  held  in  Buffalo  East  Side  Railroad  Company  v.  Buffalo  Street 
•oad  Company,  111  N.  Y.  132,  19  N.  E.  63,  2  L.  R.  A.  284,  that 
luthority  of  the  Legislature  in  the  exercise  of  its  police  powers- 
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cannot  be  limited  or  controlled  by  the  action  of  a  previous  Legisla- 
ture or  by  the  provisions  of  contracts  between  individuals  or  corpo- 
rations. We  have  seen  in  both  of  these  franchises  granted  by  the 
city  of  Rensselaer,  one  to  the  Albany  Railway  and  the  other  to  the 
United  Traction  Company,  that  they  were  given  and  accepted  subject 
to  the  provisions  of  the  railroad  law;  but,  of  course,  they  could  not 
have  been  otherwise  given,  as  a  municipal  body,  like  a  city  could  not 
grant  charter  rights  contrary  to  the  acts  of  the  Legislature,  or  which 
would  give  to  the  parties  to  whom  such  franchises  were  given  greater 
rights  than  would  be  permitted  by  the  railroad  law  then  in  existence. 
The  title  to  said  chapter  358  of  the  Laws  of  1905  is,  "An  act  for  the 
regulation  of  fares  of  electric  railroads  in  and  between  the  cities  of 
Rensselaer  and  Albany,  New  York,  and  to  provide  for  the  issue  ol 
transfer  tickets  thereon,"  showing  that  it  was  fare  the  Legislature 
had  in  mind,  and,  if  the  toll  of  one  cent  was  also  to  be  collected  by 
relator  the  same  as  relator  claims,  there  was  no  occasion  for  the  pas- 
sage of  the  act.  The  courts  will  always  assume  that  the  Legislature 
had  some  purpose  in  view  in  passing  laws. 

h  Two  trolley  railroads  now  use  this  bridge,  others  may.  The  Al- 
bany &  Hudson  Railroad  Company,  now  the  Albany  Southern  Rail- 
road Company  which  used  it  before  the  passage  of  this  act,  paying 
one  cent'  to  the  bridge  company  for  every  passenger  carried  and  then 
charged  six  cents  fare  for  crossing  said  bridge,  upon  the  passage  of 
this  act,  reduced  its  fare  to  five  cents,  thus  complying  with  the  let- 
ter of  the  statute,  and  also  showing  its  construction  of  the  law,  and 
also  that  this  statute  affected  more  than  one  corporation.  I  think  I 
have  fairly  shown  that  the  relator,  Cohoes  Railway  Company,  is  not 
now  and  has  not  been  collecting  this  one  cent  of  the  six  cents  fare 
charged  as  agent  for  the  Albany  &  Greenbush  Bridge  Company,  but 
that  it  is  its  regular  fare,  and  that  the  one  cent  paid  to  the  bridge  com- 
pany is  part  of  the  expense  of  the  railway  company  in  running  its  road, 
and  doing  business  as  a  common  carrier  of  passengers. 

Other  defenses  material  and  important  are  interposed  by  defend- 
ants here  to  this  claim,  one  of  which  is  that  the  bridge  company  is 
limited  by  its  charter  in  the  nature  and  amount  of  the  toll  that  it  can 
lawfully  charge  by  section  9  of  said  chapter  269,  Laws  of  1872,  and 
that  the  toll  charged  the  Albany  Railway  exceeded  the  maximum 
charges  that  it  is  entirfed  by  law  to  collect,  and  that  the  relator  could 
not  act  even  as  agent  in  collecting  illegal  tolls.  However,  since  I 
have  held  that  there  is  no  agency,  this  subject  need  not  be  pursued 
further. 

As  to  the  claim  that  chapter  358,  Laws  of  1905,  is  unconstitutional, 
see  Rochester  Railway  Company  against  City  of  Rochester,  182  N. 
Y.  99-118,  74  N.  E.  953,  70  L.  R.  A.  773,  which  holds  that  a  munic- 
ipality in  consenting  to  the  construction  of  a  railroad  cannot  grant 
away  or  limit  the  police  powers  of  the  Legislature.  There  certain 
contract  rights  were  claimed  to  have  been  granted  to  the  predecessor 
of  plaintiff  by  defendant  granting  to  defendant's  predecessor  immu- 
nity from  taxation  and  plaintiff  claimed  the  same  immunity  there- 
from (much  the  same  as  here,  this  relator  claims  benefit  of  franchise 
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s  predecessors  to  charge  not  to  exceed  six  cents  for  crossing  this 
^e),  but  the  court  held  as  above,  and  also  that  the  right  was  per- 
1  only,  and  did  not  pass  to  its  successor,  and  that  the  general 
oad  acts  in  imposing  taxes  upon  property  previously  exempted 
he  municipality  did  not  offend  the  state  or  federal  Constitutions. 
United  States  Supreme  Court  in  205  U.  S.  236-247,  27  Sup. 
tG9,  51  L.  Ed.  784,  affirmed  the  Court  of  Appeals  in  above  case, 
held  that,  where  immunity  from  the  exercise  of  governmental 
2r  which  has  been  granted  by  contract  to  one  has  by  legislative 
ority  been  vested  in  or  transferred  to  another,  such  immunity  is 
pable  of  assignment,  being  personal  to  the  one  to  whom  it  is 
ted,  and  he  cannot  by  any  form  of  conveyance  transmit  the  con- 
;  or  its  benefits  to  a  successor,  and  that  the  action  taken  in  again 
ig  property  previously  exempted  to  a  predecessor  was  not  uncon- 
tional. 

is  claimed  by  the  relator  in  this  case  that  reducing  its  fare  from 
sselaer  to  Albany  across  this  bridge  and  vice  versa  will  reduce 
ncome,  and  is  for  that  reason  unconstitutional,  because  it  inter- 
5  with  its  vested  rights.  In  New  York  Central  &  Hudson  River 
road  Company  v.  John  Williams,  as  Commissioner  of  Labor  of 
State  of  New  York,  64  Misc.  Rep.  15,  118  N.  Y.  Supp.  785 ;  Id., 
App.  Div.  904,  120  N.  Y.  Supp.  1137;  Id.,  199  N.  Y.  108,  92 
i,  404,  it  is  held  by  the  Court  of  Appeals : 

1  ezerdsiDg  the  reserved  power  to  amend  corporate  charters,  the  Legis- 
e  may  not  deprive  a  corporation  of  property  already  acquired  or  the 
jeds  of  lawful  contracts  previously  made  or  destroy  or  substantially  im- 
the  purposes  of  the  grant  or  rights  which  are  vested  in  the  corporation 
sunder;  but  it  may  make  any  alteration  or  amendment  of  a  charter 
h  will  not  defeat  or  substantially  impair  the  object  of  the  grant,  or  any 
s  vested  under  it,  and  which  the  Legislature  may  deem  necessary  to  se- 
either  that  object  or  any  public  right." 

id  also: 

gain  and  again  the  courts  of  this  country  have  asserted  the  proposition, 
most  every  form  in  which  the  E^nglish  language  can  phrase  it,  that  it 
eir  duty  to  uphold  a  statute  enacted  by  the  Legislature  as  constitutional 
is  possible  to  do  so  without  disregarding  the  plain  command  or  neces- 
implication  of  the  fundamental  law." 

that  action  which  was  to  test  the  constitutionality  of  the  statute 
vn  as  the  "Semimonthly  Payment  Law  of  Railroad  Employes," 
point  was  made  that  complying  with  it  would  cost  the  plaintiflF 
iin  upwards  of  $5,000  per  month,  but  it  was  held  there,  as  it 
been  in  other  cases,  that  that  was  no  sufficient  reason  for  declar- 
the  statute  unconstitutional, 
is  claimed  here  that  the  relator  would  lose  revenue  if  it  complied 

this  statute,  and  that  the  state  cannot  make  a  law  taking  away 
property  of  a  corporation  without  compensation.  It  is  not  at  all 
■  that  the  revenues  of  this  relator  would  be  diminished  if  it  com- 
I  with  this  statute.  It  appears  that  the  Albany  &  Hudson  Railway 
pany  (formerly)  now  the  Albany  Southern  Railroad  Company  is 
y  this  bridge  and  charging  only  five  cents  for  crossing  over  the 
5.    This  railroad  company  has  been  using  this  bridge  for  some 
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time,  and,  while  the  Albany  &  Southern  Railroad  Company's  cars 
do  not  pass  and  repass  over  this  bridge  as  frequently  as  do  the  cars 
of  the  relator,  still  so  long  as  human  nature  is  constituted  as  it  is 
to-day  those  people  whose  business  or  pleasure  will  permit  them  time 
to  make  a  choice  and  who  come  from  Rensselaer  to  Albany  or  vice 
versa  over  this  bridge  will  in  all  cases  choose  the  Albany  Southern 
Railroad  Company's  cars  so  to  do  and  pay  five  cents  to  it,  instead  of 
the  relator's,  and  pay  six  cents,  'fhus  the  natural  result  of  complying 
with  this  statute  on  the  part  of  the  Albany  Southern  Railroad  Com- 
pany would  be  to  increase  its  revenues  at  the  expense  of  the  revenues 
of  the  relator,  and  the  figures  submitted  on  this  hearing  tend  to  show 
that  result.  Now,  if  the  relator  also  obeys  this  statute  and  charges 
five  cents  as  does  the  Albany  Southern  Railroad  Company,  there 
will  naturally  not  be  the  same  desire  to  use  the  cars  of  the  Albany 
Southern  Railroad  Company  at  the  expense  of  the  cars  of  the  relat- 
or in  crossing  this  bridge.  So  that  in  my  opinion  at  least  there  would 
be  an  increase  in  travel,  instead  of  a  decrease  in  the  number  of  pas- 
sengers carried  by  the  relator,  and,  as  four  cents  would  be  gained  by 
each  additional  traveler  carried,  it  may  very  well  be  that  the  revenues 
of  the  relator  would  be  increased  instead  of  diminished  by  its  com- 
plying with  chapter  358  of  the  Laws  of  1905 ;  at  least,  the  resulting 
change  would  not  be  likely  to  be  a  very  great,  if  any,  financial  injury 
to  the  relator. 

Every  presumption  is  in  favor  of  the  constitutionality  of  the  law. 
People  ex  rel.  Killeen  v.  Angle,  109  N.  Y.  567,  17  N.  E.  413 ;  Sweet 
V.  City  of  Syracuse,  129  N.  Y.  316-329,  27  N.  E.  1081,  29  N.  E. 
289 ;  Sweet  v.  Rechel,  159  U.  S.  380-392,  16  Sup.  Ct.  43,  40  L.  Ed. 
188 ;  Home  Telephone  Company  v.  Los  Angeles,  211  U.  S.  265-281, 
29  Sup.  Ct.  50,  53  L.  Ed.  176.  See,  also,  in  this  connection.  People 
ex  rel.  Delaware  &  Hudson  Company  v.  Public  Service  Commission, 
Second  District,  140  App.  Div.  839,  125  N.  Y.  Supp.  1000.  It  has 
been  held  repeatedly  that  statutes  passed  regulating  the  affairs  of 
corporations  which  increase  the  expenses  or  diminish  the  revenues 
of  said  corporations  do  not  for  that  reason  alone  violate  the  state  or 
federal  Constitutions.  It  has  been  also  held  frequently  that  the  Leg- 
islature has  power  to  amend  statutes  under  which  railroads  are  in- 
corporated affecting  the  charter  of  such  corporations,  even  though 
such  act  does  not  in  terms  amend  the  act  under  which  such  railroad 
company  was  incorporated.  See  New  York  Central  &  Hudson  River 
Railroad  Company  v.  Williams*,  supra.  I  think  that  the  act  in  ques- 
tion here  does  not  offend  against  any  of  the  provisions  of  the  state 
or  federal  Constitutions.  It  follows  that  the  determination  of  the 
commission  should  be  affirmed,  with  $50  costs  and  disbursements. 

Determination  unanimously  confirmed,  with  $50  costs  and  disburse- 
ments. 
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ST.  GEORGE  CONTRACTING  CO.  v.  CITY  OF  NEW  YORK. 
ime  Court,  Appellate  Division,  Second  Department     March  17,  1911.) 

NICIPAL  COBPOBATIONS  (§  35G*) — CONTRACT  FOB  PUBLIO  WOBK— SUFFI- 
ENCY  OF  PeRFOBMANCB—PEBFOBMANCB  BY  A   VOLUNTEEB. 

Plaintiff  had  a  contract  with  a  city  for  excavation,  and  between  the 
gning  of  the  contract  and  the  beginning  of  the  work  a  railroad  company 
igaged  in  excavating  on  its  property  adjoining  that  of  the  city  without 
le  consent  of  either  party,  and  by  mistake  entered  upon,  excavated,  and 
irried  about  one-tenth  of  the  excavation  measurement  provided  by  plain- 
ff's  contract  Held,  that  the  plaintiff  might  adopt  this  act  by  a  volun- 
er  as  its  own,  and  show  it  as  performance;  but  it  must  adopt  the  act 
holly. 
[Ed.  Note. — ^Tor  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  | 

rTBACTS     (I     322*) — PEBFOBlCANCIt— SUBSTANTIAI.     PBBF0BUANC]!>— BUBDEN 

r  Pboof. 

A  party  claiming  the  benefit  of  the  doctrine  of  substantial  performance 

!  a  contract  has  the  burden  of  fehowing  the  value  of  the  work,  or  part 

uitted,  or  the  expense  of  supplying  the  omissions. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  S|  1534-1542; 

ec.  Dig.  I  322.*] 

NICIPAL    CORPOBATIOIVS    (§    874*) — CONTRACT    FOB    PUBLIO    WOBK— SUB- 

ANTiAL  Pebfobmance— Evidence. 

The  plaintiff  had  a  contract  with  the  city  for  excavation,  which  pro- 
ded  that  all  top  soil  and  hardpan  should  be  deposited  as  filling  back 
'  the  completed  wall,  and  that,  should  there  be  an  excess  of  excavated 
aterial,  the  contractor  should  remove  it  at  his  own  expense.  After  the 
►ntract  was  signed,  and  before  plaintiff  began  work,  a  railroad  company 
7  mistake  entered  upon,  excavated,  and  carried  away  top  soil  amount- 
g  to  about  one-tenth  of  the  measurement  called  for  by  plaintiff's  con- 
act,  and  the  city  on  completion  of  the  contract  refused  to  pay  plaintiff 
•r  this  amount  Plaintiff,  in  an  action  to  recover  therefor,  offered  no 
•oof  that  the  material  carried  away  was  excess  material  not  needed  for 
ling.  The  evidence  of  the  city  tended  to  show  that  it  had  to  purchase 
ling  to  back  the  wall,  and  plaintifTs  evidence  tended  to  show  that  de- 
ndant's  damage  thereby  was  only  nominal.  Held,  that  plaintiff  had 
>t  sustained  the  burden  of  proving  substantial  performance,  and  hud 
>  case  against  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  § 
'4.*] 

[)eal  from  Trial  Term,  Kings  County. 

ion  by  the  St.  George  Contracting  Company  against  the  City  of 

York.    From  a  judgment  dismissing  its  complaint  upon  the  mer- 

aintiff  appeals.    Affirmed. 

rued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 

f,JJ. 

don  Bacon  (Saul  S.  Myers,  on  the  brief),  for  appellant. 

rence  L.  Barber  (Theodore  Connoly  and  Alfred  W.  Booraem, 

5  brief),  for  respondent. 

RR,  J.    On  September  10,  1907,  the  defendant,  the  city  of  New 
entered  into  a  written  contract  with  one  Engeman  for  the  con- 
ion  of  reinforced  concrete  retaining  walls  on  Jay  and  South 
s,  in  the  borough  of  Richmond,  in  connection  with  a  public  im- 

her  caiei  see  tamo  topic  ft  f  nuioeb  in  Doc.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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provement  known  as  the  "St.  George  Ferry  approach."  This  contract 
was  based  upon  printed  specifications,  and  on  plans  and  drawings  which 
were  intended  to  be  co-operative,  and  all  of  which,  taken  together, 
defined  the  contractual  rights  and  duties  of  the  parties.  The  contract 
was  awarded  to  the  lowest  bidder  after  advertisement,  as  provided  by 
statute,  and  the  bids  submitted  were  required, to  be,  not  in  a  lump  sum 
for  the  work  as  an  entirety,  but  based  upon  certain  units  which  entered 
into  the  completion  of  the  work.  These  units  were  set  forth  in  printed 
proposals  for  bids,  and  their  amount  stated,  but  stated  to  be  approxi- 
mate only,  and  all  bidders  were  called  upon  to  verify  these  approxima- 
tions at  their  own  risk.  Among  the  units  so  stated  approximately  was 
one  as  follows:  "(3)  23,000  cubic  yards  of  excavation."  The  plain- 
tiff, being  the  lowest  bidder,  was  awarded  the  contract  above  referred 
to.  This  contract  bound  the  city  to  pay  the  contractor  "for  excavation, 
per  cubic  yard,  the  sum  of  three  and  ^^/lo^  dollars  ($3.00)."  The 
specifications  contained  a  clause  as  to  excavations  as  follows : 

"All  excavations  will  be  figured  to  the-  toe  line  In  the  front  and  to  the  heel 
of  the  wall  at  the  back,  in  perpendicular  lines ;  the  contractor  to  do  all  the 
necessary  shoring  and  to  include  the  cost  of  same  in  price  bid  for  excavation. 
All  excavated  rocks  and  boulders  shall  be  carefully  placed  on  the  heel  of  the 
base  of  the  wall,  and  about  drain  pipes.  All  other  excavation  shaU  be  de- 
posited as  filling  back  of  the  completed  wall  in  such  a  way  that  the  slope  of 
the  earth  shall  be  away  from  the  wall.  This  filling  shaU  be  puddled,  if  re- 
quired by  the  engineer.  Should  there  be  excess  of  excavated  materials,  the 
contractor  must  remove  such  at  his  own  expense." 

The  material  to  be  excavated  was  of  three  kinds — ordinary  top  soil 
or  loose  dirt,  hardpan,  and  rock.  The  cost  of  excavating  these  ma- 
terials varied  quite  considerably,  and  as  but  one  price  was  to  be  paid 
per  cubic  yard  for  all  excavated  material,  whatever  its  character,  the 
approximate  amount  of  each  kind  of  material  to  be  excavated  was  nec- 
essarily taken  into  consideration,  as  a  profit  on  one  of  the  materials 
might  but  go  to  meet  a  loss  on  another. 

The  contract  required  the  contractor  to  begin  work  when  notified  by 
the  president  of  the  borough  of  Richmond.  A  notice  was  given  to 
begin  such  work  on  November  1,  1907,  and  the  work  was  then  begun. 
It  happened,  however,  that  the  Baltimore  &  Ohio  Railroad  Company 
owned  some  lands  iqjmediately  adjoining  the  land  of  the  defendant 
The  railroad  company  was  engaged  in  carrying  out  certain  improve- 
ments of  its  own,  which  required  considerable  excavation,  for  which 
it  used  large  steam  shovels.  Between  the  signing  of  the  contract  here 
in  question  and  the  beginning  of  work  under  it,  the  railroad  company, 
without  the  consent  of  either  party  to  this  contract,  and  presumably 
by  mistake,  entered  upon  the  land  of  the  city  and  excavated  and  car- 
ried away  some  1,175  cubic  yards  of  the  surface  material.  This  mat- 
ter so  excavated  is  described  in  the  testimony  as  mainly  "hardpan.** 
It  is  testified  that  the  cost  to  the  plaintiff  of  excavating  and  disposing 
of  this  material,  as  provided  in  the  specifications,  would  have  been 
about  50  cents  a  cubic  yard.  When  the  city  came  to  make  payments 
under  its  contract,  it  refused  to  pay  the  contractor  for  the  material 
excavated  and  taken  away  by  the  railroad  company.  This  action  is 
brought  by  the  plaintiff,  which,  as  assignee  of  the  contract  with  Enge- 
man,  earned  out  the  work  of  erecting  the  retaining  wall,  to  recover  at 
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ate  of  $3  a  yard  for  the  material  so  excavated  and  carried  away 
le  railroad  company.  Its  claim  is  that  the  act  of  the  railroad  com- 
inured  to  the  plaintiff's  advantage  by  its  adoption  thereof,  and  it 
is  thereby  performance  of  its  contractual  duty  as  to  this  excava- 

In  other  words,  it  claims  that  it  is  to  be  considered  as  having 
the  excavation  in  question  itself,  so  far  as  the  right  to  the  con- 
Lial  compensation  is  concerned. 

ere  is  nothing  in  reason  or  authority  which  should  stand  in  the 
of  the  plaintiff's  availing  itself  of  the  labor  of  the  railroad  com- 
as a  volunteer ;  but,  if  it  adopts  the  railroad  company's  interf er- 

it  must  adopt  it  wholly.  The  railroad  company  not  only  exca- 
l  the  material,  but  it  carried  it  away.  If  the  plaintiff  itself  had 
grated  the  material  and  carried  it  away,  how  could  it  be  said  to  have 
)rmed  the  duty  imposed  by  the  specifications  of  depositing  all  the 
.rated  material  "as  filling  back  of  the  completed  wall  in  such  a  way 
the  slope  of  the  earth  shall  be  away  from  the  wall"?  It  is  true  the 
fication  also  provides: 

lould  there  be  excess  of  excavated  materials,  the  contractor  must  re- 
such  at  his  own  expense." 

t  where  the  excavated  material  has  been  carried  away,  without 
siting  it  behind  the  completed  wall,  the  burden  on  one  claiming 
>rmance  would  be  to  show  that  the  material  so  carried  away  was 
;s  material  in  the  meaning  of  the  specifications.  There  was  no 
f  offered  by  the  plaintiff  to  show  such  a  situation.  The  only  proof 
iring  in  the  case  on  this  question  is  to  the  contrary,  namely,  that 
after  the  city  was  obliged  to  buy  material  for  filling  behind  the 
►leted  retaining  wall.  The  plaintiff  insists,  however,  again  and 
I,  that  there  was  no  filling  required  behind  the  completed  wall  at 
oint  of  the  particular  excavation  here  in  controversy.  This  con- 
)n,  however,  has  no  determinative  effect  on  the  point  in  contro- 
,  as  the  specifications  called  for  filling  behind  the  entire  retaining 
wherever  it  should  be  required  for  the  prescribed  slopes, 
e  plaintiff  further  insists  that  the  question  of  performance  was  not 
>ue  at  the  trial,  under  the  allegations  of  the  complaint  and  the 
Is  of  the  answer.  It  contends  that  it  alleged  full  performance, 
the  answer  of  the  defendant  did  not  deny  the  allegation  of  full 
►rmance;  but  in  this  contention  we  think  the  plaintiff  is  clearly 
ror.  On  the  theory  upon  which  the  plaintiff  came  into  court, 
:ly,  full  performance  as  to  the  excavated  material,  it  failed  to  make 
:s  case.  It  now  contends,  however,  that  it  has  proved  substantial 
►rmance,  and  should  be  allowed  the  contract  price  for  the  excava- 
n  controversy,  less  such  damages  as  the  defendant  may  have  suf- 
by  the  carrying  away  of  the  excavated  material.  The  case  is 
as  to  the  extent  and  amount  of  the  defendant's  damage,  and  the 
tiff  insists  that  it  should  be  limited  to  the  nominal  amount  of  six 
.  Where  one  claims  the  benefit  of  the  doctrine  of  substantial  per- 
ance,  the  burden  is  on  him  to  show  the  value  of  the  work  omitted 
done ;  for,  as  was  said  by  Vann,  J.,  in  Spence  v.  Ham,  163  N.  Y. 
226,  67  N.  E.  412,  413  (51  L.  R.  A.  238) : 

i  who  relies  upon  substantial  as  contrasted  with  complete  performance 
prove  the  expense  of  supplying  the  omissions,  or  he  fails  In  his  proof; 
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for  he  cannot  recover  for  full  performance  when  a  part  of  the  contract  is 
still  unperformed.  The  doctrine  of  substantial  performance  necessarily  in- 
cludes compensation  for  all  defects,  which  are  not  so  slight  and  insignificant 
as  to  be  safely  'overlooked  on  the  principle  of  de  minimis  non  curat  lex.* 
Van  Clief  v.  Van  Vechten  [130  N.  Y.  571,  29  N.  E.  1017]  supra.  Unsubstantial 
defects  may  be  cured,  but  at  the  expense  of  the  contractor,  not  of  the  owner. 
The  contractor  cannot  recover  the  entire  contract  price  when  defects  or 
omissions  appear,  for  he  must  show,  not  only  that  they  were  unsubstantial 
and  unintentional,  but  also  the  amount  needed  to  make  them  good,  so  that 
it  can  be  deducted  from  the  contract  price  and  a  recovery  had  for  the  balance 
only.  This  is  an  essential  part  of  substantial  performance,  and  hence  the 
proof  should  be  furnished  by  the  one  who  claims  substantial  performance." 

As  before  stated,  the  number  of  cubic  yards  of  excavated  material 
which  forms  the  subject  of  this  controversy  was  1,175  yards.  The 
ajmount  of  excavation  done  under  the  contract,  as  to  which  there  is  no 
controversy,  was  21,398  cubic  yards.  Assuming  that  all  of  the  1,175 
yards  of  excavated  material  which  was  carried  away  by  the  railroad 
company  should  have  been  deposited  as  filling  behind  the  completed 
wall,  this  amount  bore  such  proportionate  relation  to  the  whole  amount 
of  the  excavation  that  a  claim  of  substantial  performance  may  have 
been  tenable,  had  the  plaintiff  sustained  the  burden  of  proof  which 
such  a  claim  imposed. 

This  case  is  not  without  apparent  equities  in  favor  of  the  plaintiff, 
but  we  are  unable  to  interfere  with  the  judgment  of  the  trial  court  on 
the  record  now  before  us. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


DOULER  v.  PRUDE2NTIAL  INS.  CO.  OF  AMERICA. 
(Supreme  Court,  Appellate  Division,  Second  Department.     March  28,   1911.) 

1.  AprEAi*  AND  Ebbob  (§  926*) — Review— PBESUMPTioNS—ADMissiBiLmr  o» 

Evidence. 

Where,  In  an  action  on  an  insurance  policy,  defendant  claimed  that 
decedent  made  false  representations  as  to  her  health  in  the  application 
for  the  policy,  and  offered  in  evidence  record  cards  of  a  physician  and 
nurse,  and  such  cards  were  excluded  on  plaintiff's  objections  that  there 
was  no  showing  of  identity  between  insured  and  Uie  person  named  In 
the  cards,  and  on  the  ground  that  the  cards  were  incompetent,  such 
cards,  not  being  copied  into  the  record  on  appeal,  and  there  having  been 
no  objection  directed  to  their  materiality,  the  court  will  presume  tluit  the 
contents  of  the  cards  were  material  to  the  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ||  8735- 
3743;    Dec.  Dig.  §  926.*] 

2.  Names  (§  18*) — Evidence— Identity  of  Person. 

In  an  action  on  a  life  Insurance  policy,  in  which  defendant  claimed  that 
Insured  made  false  representations  as  to  her  health  in  the  application 
for  the  policy,  record  cards  purporting  to  show  that  a  person  of  the  same 
name  as  insured  visited  a  physician  and  a  nurse  and  received  profes- 
sional advice  and  services  were  admissible  as  against  the  objection  that 
the  identity  of  insured  with  the  person  named  in  the  cards  was  not  es- 
tablished, since  the  identity  of  names  presented  a  prima  facie  showing 
of  identity  of  persons. 

[Ed.  Note. — ^For  other  cases,  see  Names,  Cent  Dig.  |  17;  Dec  Dig.  } 
18.*] 
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Evidence  (§  355*) — Documentaby  Evidence— Physician's  Hecobd. 

In  an  action'  on  an  Insurance  policy,  in  which  defendant  pleaded  that 
Insured  made  false  representations  as  to  her  health,  record  cards  of  a 
physician  and  a  nurse,  containing  entries  showing  that  Insured  visited 
such  physician  and  nurse  in  respect  to  a  malady  which  would  have  pre- 
vented her  taking  out  the  policy,  were  admissible,  though  the  physician 
and  the  nurse  had  no  recollection  of  the  happenings  described  in  the 
cards,  where  they  testified  that  they  made  the  entries  on  the  cards,  and 
that  such  entries  were  honestly  made. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §§  1444,  1484- 
1491 ;    Dec.  Dig.  §  355.*] 

NsuBANCE  (§  655*) — Action  on  Policy— Evidence— Fbaud. 

In  an  action  on  an  Insurance  policy,  in  which  defendant  alleged  that 
the  insured  made  false  representations  as  to  her  health,  where  the  evi- 
dence showed  that  the  policy  was  taken  out  in  July,  1909,  and  that  In- 
sured died  of  pulmonary  tuberculosis  December,  1909,  and  the  testimony 
tended  to  show  that  insured  was  suffering  from  such  disease  for  some 
time  prior  to  the  issuance  of  the  policy,  and  there  was  evidence  that  in- 
sured stated  that  she  had  visited  a  physician  In  August,  1908,  and  had 
been  informed  by  such  physician  that  she  had  consumption,  record  cards 
of  such  physician  and  a  nurse  showing  that  a  person  bearing  Insured's 
name  had  called  on  the  physician  and  nurse  and  that  her  malady  had 
been  diagnosed  as  pulmonary  tuberculosis  wjBre  material,  and  improperly 
excluded. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,  Cent  Dig.  §§  1677-1685; 
Dec.  Dig.  I  655.*] 

LPPEAL  AND  EbBOB   (|   1066*) — REVIEW— HaBMLESS   EBBOR— EVIDENCE. 

The  erroneous  exclusion  of  evidence  of  a  corroborative  nature  cannot 
be  regarded  as  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  4187- 
4193;   Dec.  Dig.  §  3056.*] 

Woodward  and  Rich,  JJ.,  dissenting. 

Lppeal  from  Trial  Term,  Kings  County. 

iction  by  James  Douler  against  the  Prudential  Insurance  Company 
Ajnerica.    From  a  judgment  for  plaintiff,  and  an  order  denying  a 
J  trial,  defendant  appeals.    Reversed,  and  nev\^  trial  ordered. 
Lrgued  before  JENKS,  P.  J.,  and  BURR,  CARR,  WOODWARD, 
RICH,  JJ. 

Llfred  M.  Bailey  (Solon  Weit,  on  the  brief),  for  appellant 
Iharles  A.  Ludlow,  for  respondent 

!ARR,  J.  The  defendant  appeals  from  a  judgment  entered  upon 
verdict  of  a  jury  at  a  Trial  Term  in  Kings  county.  The  action 
;  on  an  insurance  policy  on  the  life  of  one  Margaret  Douler  for 
sum  of  $1,000,  in  which  the  plaintiff  was  named  as  beneficiary. 
\  defense  was  that  defendant  had  been  induced  to  deliver  the  pol- 
by  certain  fraudulent  representations  made  by  the  insured  in  a 
tten  application  for  the  policy.  This  application  was  made  on 
r  22,  1909.  In  form  it  consisted  of  certain  questions  to  the  appli- 
t,  and  her  answers  thereto.  Among  the  questions  and  answers 
e  the  following : 

>(a)  Are  you  in  good  health?    Yes. 

b)  Have  you,  so  far  as  you  know,  ever  had  any  serious  illness  or  dis- 

?    No." 
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/The  defendant  undertook  to  prove  that  at  the  time  of  the  applica- 
tion and  for  a  considerable  period  before  the  insured  was  suffering 
from  pulmonary  tuberculosis,  and  that  she  knew  of  such  condition  of 
her  health.  In  an  attempt  to  prove  this  defense,  a  Dr.  McGoldrick 
was  called  as  a  witness  by  the  defendant.  In  1908  he  was  a  physician 
in  attendance  at  a  public  dispensary  in  the  borough  of  Brooklyn,  known 
as  the  "Polhemus  Clinic."  In  that  capacity  he  had  made  certain  en- 
tries on  a  record  card,  which  contained  answers  to  questions  put  by 
him  to  a  woman  patient  who  had  given  the  name  of  Margaret  Douler. 
This  was  likewise  the  name  of  the  insured.  This  woman  patient  was 
suffering  from  some  ailment.  The  card  contained  an  address  of  the 
woman  patient  as  a  resident  of  Sackett  street,  Brooklyn.  The  insured 
at  one  time,  in  1908,  resided  on  the  street  so  indicated.  This  ad- 
dress, however,  was  yot  put  oh  the  card  by  the  witness,  and  he  had 
no  knowledge  of  how  it  came  there.  He  had  made  certain  entries 
on  the  card  when  the  patient  called  at  the  clinic  at  various  times  in 
October,  1908,  and  he  swore  that  these  entries  were  true  when  made, 
although  he  no  longer  had  any  personal  recollection  of  the  matters 
so  entered.  The  defendant  offered  the  card  in  evidence,  and  it  was 
excluded  upon  objection;  the  defendant  excepting  to  the  ruling  of 
the  Trial  Court.  The  court  rejected  the  evidence  on  the  ground  that 
there  was  not  sufficient  proof  of  identity  between  the  insured  and  the 
patient,  and  on  the  further  ground  that  the  record  card  was  not  com- 
petent evidence,  even  if  identity  be  assumed.  A  similar  question  arose 
as  to  the  introduction  of  another  record  card,  kept  by  a  witness  who 
was  a  nurse  in  the  employment  of  the  board  of  health,  relating  to 
the  case  of  a  patient  known  as  "Margaret  Douler."  This  card  was 
likewise  excluded  when  offered  in  evidence. 

The  defendant  claims  that  the  rejection  of  these  cards  was  reversible 
error.  Copies  of  these  cards  do  not  appear  among  the  exhibits  in 
the  record  now  before  us.  Nor  is  there  any  proof  as  to  what  the 
contents  were.  As  they  were  excluded  on  the  plaintiff's  objection, 
which  did  not  raise  any  question  of  materiality  of  the  evidence,  we 
must  assume  that  the  contents  were  material  to  the  issue.  Patten  v. 
Union  Life,  etc.,  Ins.  Co.,  133  N.  Y.  450,  31  N.  E.  342.  As  to  the 
identity  of  the  patient  at  the  clinic  with  the  person  insured  in  the 
policy,  similarity  of  name  made  a  prima  facie  case  of  identity,  accord- 
ing to  long-established  rules  of  law.  Hatcher  v.  Rocheleau,  18  N.  Y. 
86,  92;  Layton  v.  Kraft,  111  App.  Div.  842,  846,  98  N.  Y.  Supp.  72; 
Hoffman  v.  Metropolitan  Life  Ins.  Co.,  135  App.  Div.  739,  119  N. 
Y.  Supp.  978.  While  these  record  cards  were  not  competent  evidence 
of  their  contents  simply  as  records,  yet  where  it  was  shown  that  the 
entries  thereon  were  made  by  the  witness  at  the  time  of  the  happen- 
ings described  as  taking  place  in  his  presence,  and  were  honestly  made 
by  him,  such  entries  may  be  admissible  where  the  witness  has  ceased 
to  have  any  personal  recollection  of  the  facts  in  question.  Halsey 
V.  Sinsebaugh,  15  N.  Y.  488 ;  Russell  v.  Hudson  River  R.  R.  Co.,  17  M. 
Y.  139 ;  Guy  v.  Mead,  22  N.  Y.  462 ;  Howard  v.  McDonough,  77  N.  Y. 
592 ;  Clark  v.  Nat.  Shoe  &  Leather  Bank,  164  N.  Y.  498,  58  N.  E 
'659. 
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he  evidence  so  excluded  was  of  importance  in  determining  the 
es  involved  in  this  action ;  for  it  appears  that  the  insured  died  of 
nonary  tuberculosis  in  December,  1909,  while  the  application  for 
policy  was  made  in  late  July,  1909,  and  the  policy  issued  at  about 
same  time.  There  was  other  testimony  offered  and  received  to 
Y  that  the  insured  had  pulmonary  tuberculosis  for  some  time  pri- 
:o  the  application  for  the  policy,  but  there  was  a  conflict  of  tes- 
my  on  this  point,  and  the  jury  evidently  rejected  this  part  of  de- 
lant's  proofs.  There  was  evidence  likewise  that  the  decedent  had 
ed  that  she  had  been  to  the  clinic  in  August,  1908,  and  had  been 
rmed  by  the  doctors  that  she  had  consumption.  The  verdict  of 
jury  indicates  that  this  evidence  was  likewise  disregarded.  The 
usion  of  the  record  cards  deprived  this  evidence  of  some  corrobo- 
Dn,  and  was  therefore  not  harmless^ 

he  judgment  and  order  should  be  reversed  and  a  new  trial  granted, 
s  to  abide  the  event. 


ENKS,  P.  J.,  and  BURR,  J.,  concur, 
dissent. 


WOODWARD  and  RICH, 


HEFFERN  v.  VILLAGE  OF  HAVERSTRAW  et  al. 
reme  Court,  Appellate  Division,  Second  Department     March  24,  1911.) 

UNICIPAI.  CORPOBATIONS    (§   823*) — TOBTS— DEFECTS   IN    STREETS— ACTIONS. 

Where  a  city  and  one  who  excavated  land  near  a  highway  were  Jointly 
Bued  for  damages  caused  by  the  slide  of  the  highway  into  the  excavation, 
and  the  city's  only  negligence  was  nonperformance  of  its  duty  to  keep 
the  highway  in  a  safe  condition,  a  finding  that  the  one  who  made  the  ex- 
cavation was  not  negligent  necessarily  exonerated  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §} 
1763-1766;   Dec.  Dig.  |  823.*] 

UNICIPAL    COBPOBATIONS    (§    805*) — ^TOBTS— DEFECTS    IN    StBEETS— ACTIONS 
— CONTBIBUTOBT  NEGLIGENCE. 

Where  one  In  a  place  of  safety,  on  hearing  that  there  was  a  slide  into 
an  excavation  with  which  he  was  familiar,  went  near  that  place  from 
curiosity,  and  the  land  slid  again,  drawing  down  the  street  upon  which  he 
was  standing*  he  was  guilty  of  contributory  negligence  barring  a  recovery 
against  the  city  for  his  injuries. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §§ 
1677,  1683 ;   Dec.  Dig.  §  805.*] 

Woodward  and  Rich,  JJ.,  dissenting  in  part. 

ppeal  from  Trial  Term,  Kings  County. 

ction  by  William  Heffern,  as  administrator  of  the  estate  of  Ed- 

i  Heffern,  deceased,  against  the  Village  of  Haverstraw  and  the 

elsior  Brick  Company.    There  was  a  judgment  for  the  Brick  Com- 

r,  and  the  trial  court  ordered  a  new  trial  for  the  village,  from  which 

T,  and  from  an  order  denying  his  motion  to  set  aside  the  verdict 

the  Brick  Company,  plaintiff  appeals.    Affirmed. 

rgued  before  JENKS,  P.  J.,  and  BURR,  CARR,  WOODWARD, 

RICH,  JJ. 
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Martin  T.  Manton,  for  appellant. 

Alonzo  Wheeler,  for  respondent  Village  of  Haverstraw. 

BURR,  J.  On  January  8,  1906,  Edward  Heffern,  while  standi 
Rockland  street  in  the  village  of  Haverstraw,  was  killed.  In 
proximity  to  the  street  were  deep  excavations  into  which  the 
between  these  excavations  and  the  line  of  the  street,  and  alsc 
forming  part  of  the  roadbed  of  the  street  itself,  fell,  drawing  him 
to  his  death.  This  action  was  brought  to  recover  for  the  pecuniai 
jury  resulting  to  his  next  of  kin.  When  originally  brought,  th< 
celsior  Brick  Company,  the  village  of  Haverstraw,  and  13  indivi 
were  named  as  parties  defendant.  As  to  all  of  the  defendants  c 
the  brick  company  and  the  village,  the  action  has  been  termii 
either  by  the  voluntary  act  of  plaintiff  or  by  judgment  of  nonsuit 
which  no  appeal  has  been  taken. 

Upon  the  trial  of  this  action  the  jury  found  a  verdict  in  favor  ( 
brick  company  and  against  the  village.  Upon  motion  the  trial 
set  aside  the  verdict  against  the  village  and  ordered  a  new  trial, 
plaintiff  moved  to  set  aside  the  verdict  in  favor  of  the  brick  com 
and  for  a  new  trial  as  to  it.  Plaintiff  appeals  from  the  judgmi 
favor  of  the  brick  company,  and  from  the  order  denying  his  n 
for  a  new  trial  as  to  it,  and  also  from  the  order  setting  aside  th( 
diet  and  granting  a  new  trial  as  to  the  village  of  Haverstraw.  PI 
concedes  in  his  brief  that  the  question  of  the  liability  of  the 
company  was  one  of  fact  for  the  jury.  We  think  that  its  fi 
thereon  is  not  against  the  weight  of  the  evidence. 

No  exceptions  were  taken  at  the  trial  nor  argued  upon  this  j 
which,  so  far  as  the  brick  company  is  concerned,  merit  considei 
The  judgmetit  in  its  favor  must  be  affirmed,  We  think  also  th 
order  setting  aside  the  verdict  against  the  village  was  right. 

The  complaint  alleged  that  the  caving  in  of  the  street  and  tl 
joining  premises  was  caused  by  the  "wrongful,  unlawful,  and 
gent  acts  of  all  the  defendants  herein  by  digging,  or  causing  to  b 
by  them,  earth  from  or  in  the  vicinity  of  or  adjacent  to  said  stre< 
premises,  and  carrying  or  causing  to  be  carried  away  the  earth  c 
so  excavated,  thereby  depriving  the  said  street  and  houses  and 
ises  of  their  proper  support  and  causing  the  same  to  cave  in  an 
down,  thus  destroying  the  said  houses  and  property  as  well  as  a 
the  death  of  said  deceased ;  and  also  in  causing,  permitting,  and  ; 
ing  the  said  work  to  be  done  for  a  long  time,  and  the  said  i 
houses,  and  premises  to  remain  in  a  dangerous  and  unsafe  stat 
condition,  without  warning  or  notice  and  without  right  or  auth 
and  in  causing,  permitting,  and  allowing  the  said  public  highwa 
adjacent  buildmgs  and  premises  to  be  made  dangerous  and  unsaf< 
in  allowing  and  permitting  the  same  so  to  remain  for  a  long  an 
reasonable  and  unnecessary  length  of  time,  with  full  knowledge  ( 
fact  that  the  same  were  dangerous  and  unsafe,  or  when  the  de 
ants  and  each  of  them  could  by  the  exercise  of  reasonable  care 
ascertained  that  the  same  were  dangerous  and  unsafe,  and  in  f 
to  take  any  precautions  whatsoever  to  prevent  the  occurrence  o: 
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ter  "  The  complaint  further  alleged  that  the  defendants,  "by 
wrongful  acts  in  digging  and  excavating  as  aforesaid,  thereby 
id  and  maintained  a  public  nuisance  which  endangered  the  lives 
safety  of  a  considerable  number  of  persons,  including  said  de- 
rl!" 

ere  was  no  suggestion  in  the  evidence  that  the  defendant  the 
e  of  Haverstraw  was  an  active  participant  in  the  digging  above 
red  to,  or  that  it  caused  the  excavation  to  be  made.  If  it  could  be 
iable  at  all  under  this  complaint,  it  was  for  permitting  the  highway 
nain  in  a  dangerous  and  unsafe  condition  by  reason  of  the  alleged 
gful  and  negligent  acts  of  the  other  defendants.  But  the  jury 
decided  that  the  brick  company,  the  only  other  defendant,  was  not 
r  of  any  wrongful  or  negligent  act  which  was  the  proximate  cause 
e  death  of  plaintiff's  intestate.  As  the  ground  of  the  liability  of 
illage  is  predicated  upon  an  omission  to  prevent  or  remedy  the 
gful  act  of  its  codefendant,  if  such  codefendant  is  acquitted  of 
in  this  regard,  it  is  impossible  to  hold  the  village  liable.  But, 
:  evidence  had  established  wrongful  conduct  or  negligent  omission 
ity  on  the  part  of  the  village,  I  do  not  think  that  plaintiff  could 
er  as  against  it,  for  the  reason  that  the  freedom  from  contribu- 
negligence  of  his  decedent  was  not  established.  The  point  was 
►ly  raised  in  this  case  by  the  motion  to  dismiss,  and  in  this  respect 
fers  from  some  other  cases  which  have  previously  been  before  this 
growing  out  of  the  same  disaster.  Plaintiff's  intestate  was  not, 
e  time  of  the  accident,  using  the  highway  for  ordinary  purposes 
ivel.  He  was  not  even  a  casual  spectator  of  the  occurrences  there 
\  on,  whose  attention  was  drawn  to  them  while  traveling  in  the 
ity,  and  who,  in  consequence  thereof,  loitered  for  some  short 
d  therein.  There  were  at  least  three  separate  and  distinct  subsi- 
;s  or  landslides  on  the  evening  in  question,  occurring  at  intervals 
few  moments.  When  the  first  of  these  occurred,  Edward  Heffern 
in  a  saloon  at  some  distance  from  the  scene  of  the  accident.  It 
a  place  of  safety.  Shortly  after  the  first  occurrence,  a  man  came 
the  saloon  and  stated  that  there  had  been  a  slide.  Upon  hearing 
Heffern,  in  company  with  several  others,  left  the  saloon  and  went 
rd  the  brickyards.  Though  he  may  not  have  known  exactly  where 
lide  was,  from  his  previous  experience  of  many  years  as  a  laborer 
le  brickyards  and  his  familiarity  with  previous  slides,  he  must 
known  that  the  slide  was  in  that  neighborhood.  It  cannot  be 
led  that  he  was  passing  along  Rockland  street  on  his  way  to  his 
i,  for  his  residence  was  in  the  opposite  direction.  There  is  no  evi- 
i  that  in  going  to  the  scene  of  the  first  slide  he  was  inspired  by 
/es  of  humanity  to  seek  to  rescue  those  who  had  been  injured, 
here  was  no  suggestion  that  injury  had  resulted.  There  can  be  but 
possible  inference  from  the  evidence  in  this  case,  which  is  that 
motives  of  curiosity  only  he  went  to  the  place  of  danger,  know- 
be  such.  Almost  immediately  after  his  arrival  on  Rockland 
t,  in  close  proximity  to  the  place  where  the  first  subsidence  had 
rred,  there  was  a  second  one  in  which  the  portion  of  the  street 
128  N.Y.S.— 20 
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where  HefFern  was  standing  was  drawn  down,  and  he  was  drawn 
down  with  it  and  killed. 

Under  such  circumstances,  we  think  that,  even  if  the  fault  or  emis- 
sion of  the  village  of  Haverstraw  had  been  established,  as  against  such 
village  the  plaintiff  could  not  recover.  Johnson  v.  City  of  New  York, 
186  N.  Y.  139,  78  N.  E.  715,  116  Am.  St.  Rep.  545 ;  Bogart  v.  City  of 
New  York,  200  N.  Y  379,  93  N.  E.  937. 

The  judgment  in  favor  of  the  defendant  the  Excelsior  Brick  Com- 
pany is  affirmed,  with  costs;  and  the  order  setting  aside  the  verdict 
against  the  village  of  Haverstraw  and  granting  a  new  trial  is  also 
affirmed,  with  costs. 

JENKS,  P.  J.,  and  CARR,  J.,  concur.  WOODWARD  and  RICH, 
JJ.,  dissent,  however,  from  the  statement  that  the  plaintiff  was  guilty 
of  contributory  negligence  as  a  matter  of  law. 


SKIDMORE  et  al.  v.  GUEUTAIi  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    Marcb  10,  1011.) 

1.  Deeds  (§  210*) — Considebation— Payment— Evidence. 

Evidence  held  to  show  that  the  consideration  recited  as  having  been 
paid  by  the  grantee  in  a  deed  by  a  father  to  his  daughter  was  not  In  fact 
paid,  but  consisted  of  an  antecedent  debt  due  to  his  wife's  estate  and  to 
the  grantee  and  two  other  daughters. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec.  Dig.  §  210.*] 

2.  Trusts  (§  3J32*) — Estate  op  Tbustee— Invalidity  of  Tbust— Effect— Ti- 

tle Vesting  fN  Beneficiary. 

A  father  conveyed  land  to  his  daughter  L.,  designating  her  as  "trustee, 
etc.,"  for  a  consideration  recited  as  paid  by  the  grantee.  At  the  same 
time  Im  executed  a  declaration  that  she  held  the  premises  in  trust  for 
the  use  of  "the  estate  of  C."  (the  grantee*s  mother)  and  for  the  use  of 
A.,  M.,  and  herself,  in  proportions  stated.  The  consideration  recited  as 
paid  by  L.  was  in  fact  a  debt  due  from  the  father  to  the  beneficiaries 
named  in  the  trust  in  the  proportions  therein  stated.  Held,  that  the 
trust  being  void,  and  the  consideration  not  having  been  in  fact  paid  by 
L..  the  transaction  cannot  be  held  to  have  vested  the  legal  title  in  her 
discharged  of  any  trust,  but  the  title  passed  through  her  as  a  mere  con- 
duit to  the  individual  beneficiaries  named  In  the  proportions  stated  lii 
the  declaration  of  trust. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Dec.  Dig.  |  132.*] 

8.  Partition  (§  85*) — Incidental  Relief— Incumbrance. 

Where  one  in  good  faith,  supposing  he  had  title  to  the  whole  of  prem- 
ises, while  in  fact  merely  a  tenant  in  common  with  others,  mortgaged 
the  property  and  spent  the  entire  proceeds  of  the  mortgage  in  improvlns 
the  property,  on  subsequent  partition  the  share  of  the  mortgagor  will  not 
be  charged  with  the  whole  of  the  mortgage,  in  the  absence  of  any  show- 
ing that  the  value  of  the  premises  was  not  increased  by  the  amount  ex- 
pended. 

[Ed.  Note. — For  other  cases,  see  Partition,  Cent  Dig.  §|  236-245 ;  Dec. 
Dig.  §  85.*] 

4.  Executors  and  Administrators  (|  439*)— Appeal  and  Ebbob  (|  151*) — 
Costs  (§  238*) — Appeal—Parties  Entitled. 

Where  an  executor  was  made  party  to  an  action  for  partitioii  in  order 
to  compel  him  to  account  for  rents  charged  to  have  been  collected  by 
him,  but  the  evidence  showed  that  the  rents  were  collected  by  him  as 
agent  for  another  party,  and  not  as  executor,  his  motion  to  dismiss  the 
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mplaint  against  him  as  executor  should  have  been  granted  by  the  in- 
rlocutory  judgment,  and,  though  no  relief  was  thereby  given  against 
m,  he  properly  appealed  therefrom. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Dec. 
ig.  §  439;*  Appeal  and  Error,  Cent.  Dig.  |$  947-052;  Dec.  Dig.  §  151;* 
>sts,  Dec.  Dig.  I  238.*] 

)eal  from  Special  Term,  New  York  County, 
ion  by  Gertrude  Skidmore  and  others  against  Adele  Gueulal, 
rick  S.  Myers,  as  executor  of  Louise  C.  Gueutal,  deceased,  and 
F.  Pauley,  deceased,  and  others.  From  an  interlocutory  judg- 
defendants  Adele  Gueutal  and  Frederick  S.  Myers,  as  executor, 
I.    Modified  and  affirmed.  — -^ 

,  also,  113  App.  Div.  310,  98  N.  Y.  Supp.  1002. 
^ed  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
.ER,  and  DOWLING,  JJ. 
nilton  R.  Squier,  for  appellants, 
liam  J.  A.  McKim,  for  respondent  Gueutal. 
•Newton  Williams,  for  other  respondents. 

UGHLIN,  J.  This  is  an  action  for  the  partition  of  two  .parcels 
l1  estate  situated  in  the  borough  of  Manhattan,  in  the  county  of 
York,  the  title  to  which  on  the  2d  day  of  January,  1880,  was  in 
:e  Gueutal,  subject  to  two  mortgages  aggregating  $19,000.  On 
lay  he  conveyed  the  same  to  his  daughter,  Louise  C.  Gueutal,  by 

covenant  warranty  deed,  subject,  however,  to  the  payment  of 
nortgages  which  the  grantee  assumed  and  agreed  to  pay.  In  the 
yance  the  designation  or  description  "Trustee,  etc.,"  follows  her 
as  party  of  the  second  part.  The  deed  recites  payment  of  a 
leration  of  $6,168.  Simultaneously  with  the  execution  of  the 
the  grantee  executed  an  instrument  described  as  a  declaration  of 

in  and  by  which  she  admitted  and  declared  that  the  premises 
conveyed  to,  and  were  held  by,  her  "in  trust  only  for  the  use  and 
t  of  the  estate  of  Catherine  Gueutal,  and  also  for  the  use  and 
t  of  Adele  Gueutal,  Marie  Gueutal  and  myself  and  for  our 
rtive  heirs,  executors  and  administrators."  This  declaration  is 
diately  succeeded  by  the  following  provisions,  to  wit : 

e  respective  interests  of  the  said  cestnis  que  trust  in  the  same  being 
lows,  viz.,  interests  of  the  estate  of  Catherine  GDeutal  In  said  property 

thirty-nine  hundred  and  slxl7,  sixty-one  hundred  and  sixty-eighths 
lies)  of  the  same,  and  the  respective  interests  of  the  said  Adele  Gueutal, 

Gueutal  and  myself  in  said  property  being  seven  hundred  and  thlrty- 
xty-one  hundred  and  sixty-eighths  (^s^/eies)  of  the  same." 

action  was  brought  by  George  Gueutal,  one  of  the  sons  of  the 
Dr  in  the  deed,  and  others,  against  the  grantee  and  others  for  the 
uction  of  this  instrument  as  a  declaration  of  trust,  and  on  appeal 
n  from  an  interlocutory  judgment  overruling  a  demurrer  to  the 
aint,  taken  upon  the  ground  that  it  failed  to  state  facts  sufficient 
istitute  a  cause  of  action,  this  court  decided  that  the  deed  and 
ation  of  trust  should  be  construed  together  and  that  no  valid 
was  created,  and  that  there  was  no  necessity  for  resorting  to  a 
of  equity  inasmuch  as  any  of  the  parties  in  interest  might  main- 
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tain  an  action  at  law  for  a  partition  of  the  property,  and  revers 
interlocutory  judgment  and  sustained  the  demurrer  to  the  com 
with  the  usual  leave  to  amend.  The  grounds  upon  which  the  d< 
was  based,  as  stated  in  the  opinion,  were  that  the  instrument  atte 
to  create  a  trust  in  perpetuity,  that  it  was  indefinite  with  respect 
beneficiaries  in  so  far  as  it  was  for  the  benefit  of  the  estate  of 
erine  Gueutal,  and  that  it  was,  at  most,  a  passive  trust,  and  that 
the  statute  no  title  vested  in  the  trustee,  but  passed  immediately 
beneficiaries.  Gueutal  v.  Gueutal,  113  App.  Div.  310,  98  N.  Y. 
1002. 

The  decision  upon  which  the  interlocutory  judgment  was  er 
frorn  which  the  appeal  has  been  taken,  went  upon  the  theory  that 
the  interest  in  the  premises  stated  in  the  declaration  of  trust  tc 
been  conveyed  for  the  benefit  of  the  estate  of  Catherine  Gueut; 
beneficiaries  were  not  described  with  sufficient  definiteness,  anc 
therefore,  the  title  to  that  interest  remained  in  the  grantor.  It  is 
ed  that  that  decision  was  warranted,  if  not  required,  by  the  opin 
this  court  in  the  action  to  which  reference  has  been  made.  In  t? 
cussion  of  the  question  on  that  appeal  that  view  is  intimated,  b 
point  was  not  decided.  The  learned  counsel  for  the  appellants  ( 
trial  of  the  issues  in  this  action  contended,  and  he  contends  o 
appeal,  that  the  deed  from  George  Gueutal  to  his  daughter,  Lou 
Gueutal,  was  eff'ectual  to  pass  all  of  his  title,  and  that  the  atte 
declaration  of  trust  by  the  grantee  was  voluntary,  and>  since  it  ha 
held  ineffective  as  to  ''^^^/eies  of  the  title,  she  obtained  good  t 
that  part  of  the  premises.  In  support  of  this  contention,  he  poi 
the  consideration  recited  in  the  deed  as  having  been  paid  by  the 
tee,  and  to  the  assumption  of  the  mortgages  by  her,  as  well  as 
warranty  and  covenants.  No  evidence  other  than  the  recital 
deed  was  offered  to  show  the  actual  payment  of  the  considerate 
cited  as  having  been  paid  by  the  grantee.  The  plaintiffs,  ho> 
proved  that  on  the  2d  day  of  January,  1879,  the  grantor,  George 
tal,  and  his  son  Louis  Gueutal,  who  were  then  copartners  in  bu! 
made  an  assignment  of  all  their  property  to  Thomas  Alexande 
for  the  benefit  of  creditors,  and  the  assignment  directed  th6  as: 
to  first  pay  said  Catherine  Gueutal  $3,960,  and  each  of  the  three  d 
ters  of  George  Gueutal  named  in  the  declaration  of  trust  the  si 
$736;  it  being  recited  that  the  firm  owed  them  these  respecti^ 
counts.  It  appears  that,  when  this  assignment  was  first  offered  i 
dence,  counsel  for  the  plaintiffs  also  offered  a  later  assignment  I 
same  parties  on  the  7th  day  of  February,  1879,  to  another  ass 
Frederick  Lewis,  and  stated  that  it  was  recorded  in  the  county  c 
office  on  the  8th  day  of  February,  1879.  The  assignments  whei 
offered  were  excluded  on  the  objection  of  counsel  for  the  appe 
Later  on,  the  first  of  these  assignments  was  offered  and  recei\ 
evidence  without  objection,  but  the  second  assignment  was  not 
offered  in  evidence. 

A  conveyance  of  the  premises  in  question  by  said  Frederick  1 
as  assignee  to  said  George  Gueutal  on  the  2d  day  of  January, 
the  same  day  on  which  he  conveyed  the  premises  to  his  daughter, 
however,  offered  and  received  in  evidence.     This  conveyance  r 
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t  the  premises  thus  conveyed  were  a  portion  of  the  estate  of  George 
iutal  duly  assigned  by  him  for  the  benefit  of  creditors  on  the  2d 

of  January,  1879.  The  indebtedness  of  George  Gueutal  and  son 
[lis  wife  and  daughters,  acknowledged'  in  the  assignment  for  the 
efit  of  creditors,  aggregates  the  amount  of  the  consideration  recited 
he  deed  to  his  daughter,  and  the  proportion  that  the  indebtedness 
lis  wife  and  to  each  of  his  daughters  bears  to  the  amount  of  the 
^btedness  to  all  of  them  corresponds  exactly  to  the  proportionate 
Tests  of  the  daughters  and  of  the  estate  of  his  wife,  who  had  died 
rmediate  the  date  of  the  assignment  for  the  benefit  of  creditors  and 

conveyance  to  the  daughter,  acknowledged  in  the  declaration  of 
>t.  The  inference,  therefore,  is  fairly  warranted  that  the  considera- 
i  recited  in  the  deed  was  not  actually  paid  by  the  grantee,  but  that  it 
;  the  indebtedness  on  the  part  of  the  grantor  to  his  daughters  and 
lis  wife.    These  facts  were  not  before  this  court  on  the  appeal  in 

other  action,  but  they  do  not  require  a  different  decision  with  re- 
zt  to  the  validity  of  the  trust,  for  in  no  view  was  the  conveyance 
:he  daughter  made  in  trust  to  sell  the  premises  for  the  benefit  of 
se  creditors,  which  would  be  a  trust  authorized  by  the  statute  as  it 
5ted  at  that  time  (1  Rev.  St.,  pt.  2,  ch.  1,  tit.  2,  §  53),  and  that  is  the 
y  possible  theory  on  which  the  validity  of  the  trust  could  be  sus- 
led.  Although  the  indebtedness  was  doubtless  the  consideration, 
cified  in  the  deed,  and  was,  in  part,  at  least  the  moving  cause  which 
uced  the  grantor  to  execute  the  deed,  yet  neither  the  deed  nor  the 
laration  of  trust  made  by  the  grantee  states  that  the  conveyance 
>  made  for  the  purpose  of  selling  the  land  for  the  benefit  of  cred- 
s,  nor  does  either  of  tlie  instruments  refer  to  the  indebtedness  or 
w  that  it  constituted  the  consideration.    The  intention,  therefore,  of 

grantor,  as  shown  by  the  deed  and  declaration  of  trust  even  in  the 
It  of  the  assignment  for  the  benefit  of  creditors,  was  to  convey  the 
ire  title,  not  merely  as  sepurity  for  the  payment  of  the  indebtedness, 

absolutely  and  for  the  use  and  benefit  of  his  three  daughters  and 
the  estate  of  his  deceased  wife,  and  therefore  no  title  vested  in  the 
ighter  as  trustee,  but  title  vested  at  once  in  the  beneficiaries  in  the 
portions  stated  in  the  declaration  of  trust.  Of  course,  as  stated 
:he  opinion  in  discussing  these  questions  on  the  appeal  in  the  action 
Lvhich  reference  has  been  made,  there  was  no  valid  trust  created  for 

benefit  of  the  estate  of  Catherine  Gueutal,  but  it  was  not  necessary 
decide,  and  the  court  did  not  decide  that  title  did  not  vest  in  her 
sonal  representatives  as  such  or  next  of  kin  or  heirs,  and  it  is  not 
essary  to  decide  on  this  appeal  whether  the  eflFect  of  the  conveyance 
5  to  add  it  to  the  personal  estate  of  Catherine  Gueutal,  or  whether 
ested  directly  in  her  next  of  kin  or  heirs,  for  the  administrator  de 
lis  non  of  the  estate  of  Catherine  Gueutal  is  a  party  to  the  action, 
I  no  appeal  has  been  taken  by  him,  and  it  does  not  appear  that  there 

any  unpaid  creditors,  and  her  heirs  and  next  of  kin  are  the  same, 
I  therefore  it  is  immaterial  which  of  them  take  or  in  what  capacity 
y  take.    If,  however,  that  part  of  the  title  intended  for  the  benefit  of 

estate  of  the  grantor's  wife  could  not  inure  to  such  benefit,  still 
ould  not  be  held  that  the  grantee  is  entitled  to  hold  it  as  her  own. 
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for  It  is  manifest  that  the  grantor  did  not  intend  to  convey  it  to  her  in 
her  individual  capacity.  It  is  equally  fatal  to  the  contentions  of  the 
appellants  whether  it  be  held  that  the  title  passed  on  to  the  beneficiaries 
or  remained  in  the  grantor.' 

It  does,  however,  appear  by  this  record,  that  after  the  conveyance 
to  Louise  C.  Gueutal  she  individually  and  as  trustee  for  herself  and 
her  two  sisters,  and  her  sisters  also  mortgaged  one  of  the  parcels  for 
$15,000  on  the  12th  day  of  October,  1894,  and  that  this  mortgage  is 
still  unpaid,  and  that  all  of  the  proceeds  thereof  were  used  in  improv- 
ing that  parcel.  The  defendant  Adele  Gueutal,  one  of  the  daughters 
of  George  Gueutal  for  whose  benefit  the*  conveyance  was  made,  has 
succeeded  to  the  interests  of  her  sisters,  Louise  C.  Gueutal  and  Marie 
F.  Pauley.  The  seventeenth  finding  in  the  decision,  on  which  the  in- 
terlocutory judgment  is  based,  charges  her  share  and  interest  in  the 
premises  with  the  entire  lien  of  this  mortgage  for  $15,000  with  inter- 
est thereon  at  the  rate  of  6  per  cent,  per  annum  from  the  12th  day  of 
October,  1909.  An  exception  was  duly  filed  to  this  finding,  and  on  the 
argument  of  the  appeal  counsel  for  the  appellants  drew  attention  to 
these  facts  and  made  the  point,  not  taken  in  the  printed  points,  that 
this  finding  is  erroneous.  The  sixteenth  finding  specifies  the  inter- 
est of  each  party  in  the  premises,  and  in  that  finding  it  is  also  stated 
that  the  interest  of  Adele  Gueutal  is  subject  to  this  mortgage.  The 
conclusions  of  law  and -the  interlocutory  judgment  follow  these  find- 
ings. There  is  nothing  to  impeach  the  good  faith  of  the  mortgagors 
who  made  that  mortgage,  and  it  has  not  been  shown  that  the  value  of 
the  premises  was  not  increased  by  the  amount  expended  thereon,  which 
was  the  entire  proceeds  of  the  mortgage.  In  these  circumstances,  we 
are  of  opinion  that  the  mortgage  is  not  properly  chargeable  solely  to 
the  interest  of  the  appellant  Adele  Gueutal,  and  therefore  the  decision 
and  conclusions  of  law  and  interlocutory  judgment  should  be  modi- 
fied by  eliminating  therefrom  all  provisions  charging  her  separate  in- 
terest with  the  amount  of  the  mortgage. 

It  is  claimed  in  behalf  of  the  other  appellant,  the  executor  of  the 
wills  of  Louise  C.  Gueutal  and  Marie  F.  Pauley,  that  he  was  not  a 
proper  party  to  the  action,  and  that  as  to  him  as  such  executor  the 
complaint  should  have  been  dismissed  with  costs.  We  are  of  opinion 
that  he  is  right  in  his  contention.  It  is  alleged  in  the  complaint  that 
as  executor  of  Louise  C.  Gueutal  he  has  collected  rents,  and  in  the 
prayer  for  relief  it  is  demanded  that  he  account  therefor.  It  was  not 
shown  that  he  collected  any  rents  as  executor.  He  did  collect  rents 
as  agent  for  the  appellant  Adele  Gueutal,  and  for  those  rents  she  has 
been  required  to  account.  When  the  defendant  rested,  counsel  for  the 
executor  moved  to  dismiss  the  complaint  as  to  him  as  executor,  and 
the  decision  on  the  motion  was  reserved.  No  relief  was  awarded 
against  the  executor  as  such,  and  therefore  counsel  for  the  respond- 
ents contend  that  his  appeal  should  be  dismissed.  He,  however,  had 
a  right  to  appear  and  defend  for  the  reason  that  relief  was  asked 
against  him,  which  justified  his  defending  the  action,  and  the  inter- 
locutory judgment  does  not  direct,  as  it  should,  a  dismissal  of  the  com- 
plaint as  to  him  with  costs. 
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follows,  therefore,  that  on  the  appeal  of  Adele  Gueutal  the  inter- 
ory  judgment  should  be  modified  as  indicated  herein,  and  affirmed, 
costs  to  her  payable  by  the  respondents,  and  that,  on  the  appeal 
[yers  as  executor,  it  should  be  modified  by  directing  a  dismissal 
him,  with  costs,  but  without  costs  of  the  appeal,  for  it  does  not 
IT  that  he  presented  a  formal  request  or  a  conclusion  of  law  to 
effect  and  his  appeal  was  taken  jointly  with  Adele  Gueutal,  and 
IS  been  represented  by  the  same  coimsel.    All  concur. 


GENERAL  FIREPROOF  CONST.  CO.  v.  BUTTERFIELD. 

reme  Court,  Appellate  Division,  Fourth  Department    March  8,  1911.) 

aRTS  (8  190*) — Municipal  Coxjbts— Appeai/— Detebmination  of  Cause- 
reversal. 

Under  Laws  1909,  a  570,  §  55,  providing  for  appeals  from  the  City 
lourt  of  Buffalo  to  the  Special  Term  of  the  Supreme  Court,  the  Special 
'erm  has  no  authority  in  deciding  a  case  upon  the  question  of  accord 
nd  satisfaction  to  dismiss  the  complaint,  but  can  on  reversal  only  allow 

new  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec.  Dig.  §  190.*] 

COED  AND  Satisfaction  (§  11*) — Remittances  on  Condition— Accobd 

XD  Satisfaction. 
Where  an  attorney,  after  collecting  money  for  his  client,  s^t  part  as 
payment  in  full,  an  acceptance  by  the  client  did  not  create  an  accord 

nd  satisfaction,  as  the  attorney  and  his  client  did  not  occupy  such  con- 

ractual  relations  that  he  could  pay  part  of  the  fund  on  condition  that 

11  claims  to  the  rest  were  waived. 
[Ed.  Note. — For  other  cases,  see  Accord  and  Satisfaction,  Cent.  Dig.  §| 

5-83 :   Dec.  Dig.  §  11.*] 

>peal  from  Equity  Term,  Erie  County. 

:tion  by  the  General  Fireproof  Construction   Company  against 

)ert  B.  Butterfield.     From  a  judgment  for  plaintiff  in  the  City 

t  of  Buffalo,  an  appeal  was  taken  to  the  Special  Term  of  the 

eme  Court,  where  it  was  reversed,  and,  on  appeal  from  that  judg- 

:,  the  judgment  of  the  Special  Term  was  reversed,  and  that  of 

3ity  Court  affirmed. 

•gued  before  McLENNAN,  P.  J.,  and  WILLIAMS,  KRUSE, 

ROBSON,  JJ. 

lomas  E.  Boyd,  for  appellant. 

cknor  &  Pierce  and  H.  B.  Butterfield,  for  respondent. 

ILLIAMS,  J.  The  judgment  and  order  should  be  reversed,  and 
udgment  of  the  City  Court  affirmed,  with  costs  in  this  court  and 
Special  Term. 

le  action  was  brought  to  recover  moneys  collected  by  defendant, 
ttorney  for  the  plaintiff,  his  client,  which  he  refused  to  pay  over, 
converted  to  his  own  use.  The  City  Court  rendered  judgment 
:he  plaintiff  for  the  amount  claimed,  with  interest  and  costs.  An 
al  was  taken  to  the  Supreme  Court,  where  the  Special  Term  re- 
id  the  judgment  and  dismissed  the  complaint  upon  the  ground  (as 

>ther  casei  see  same  topic  A  S  numbsb  in  Dec.  ft  Am.  Dlgt.  1907  to  date,  ft  Rep'r  lodexea 
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Stated  in  the  opinion)  that  the  evidence  showed  that  there  w 
accord  and  satis factioh  between  the  parties.  The  court  cited  ai 
lied  on  Gribble  v.  Van  Prag  Co.,  124  App.  Div.  833,  109  N.  Y. 
242.  The  Special  Term  had  no  power  to  dismiss  the  complair 
could  only  direct  a  new  trial  if  it  reversed  the  judgment.  Laws 
c.  570,  §  55. 

The  only  question  of  fact  passed  upon  by  the  Special  Tern 
the  accord  and  satisfaction.  No  attempt  was  made  to  review  the 
tion  as  to  defendant's  liability,  in  the  absence  of  such  accord  an 
isfaction.  We  are  not  inchned  to  differ  with  the  City  Court 
such  liability.  It  saw  and  heard  the  witnesses,  and  its  determii 
of  that  question  should  not  be  disturbed.  We  come  directly  to  the 
tion  upon  which  the  reversal  by  the  Special  Term  was  placed — ^tl 
cord  and  satisfaction.  The  money  collected  by  the  defendant  bel 
to  the  plaintiff.  The  defendant,  at  most,  had  a  lien  upon  it  for  his 
ices,  and  could  retain  what  he  was  legally  entitled  to  for  such  sei 
When  the  defendant  sent  the  check  for  a  part  of  the  money,  h 
ited  his  right  to  compensation  to  the  amount  retained  by  him 
conceded  that  the  amount  sent  belonged  to  the  plaintiff.  Under 
circumstances,  the  plaintiff  was  not  bound  to  return  his  own  r 
to  defendant  under  penalty  of  acknowledging  defendant's  right 
balance  retained.  Plaintiff  had  a  right  to  retain  the  money  p; 
it,  and  sue  for  and  recover  any  portion  of  the  balance  to  which 
entitled.  It  was  not  a  case  for  the  application  of  the  rule  of  z 
and  satisfaction.  It  would  not  be  quite  fair  for  the  defend; 
say,  "I  send  you  an  amount  which  I  concede  is  yours,  but,  if  yoi 
it,  you  must  acknowledge  you  are  not  entitled  to  any  part  of  the 
eys  I  have  retained."  Eames  Vac.  B.  Co.  v.  Prosser,  157  N.  Y 
51  N.  E.  986.  In  that  case,  as  in  this  one,  the  moneys  collects 
longed  to  the  plaintiff,  subject  to  any  legal  claims  of  defendai 
commissions  existing,  and  the  court  held  the  plaintiff  was  not  1 
to  return  the  moneys  actually  paid  over  or  be  precluded  from  re 
ing  any  of  the  balance  under  the  rule  of  accord  and  satisfactioi 

The  distinction  between  the  Gribble  and  other  like  cases  ar 
Prosser  Case  and  this  one  is  that  claims  were  made  in  the  f 
case  for  moneys  due  under  contracts.  The  parties  disagreed 
the  amount  to  which  the  plaintiffs  were  entitled.  The  defer 
sent  checks  for  certain  amounts  to  be  accepted,  if  at  all,  in  ful 
ment  and  satisfaction  of  their  claims.  The  checks  were  retaine 
suits  afterwards  brought  to  recover  the  balances  claimed.  Ther 
no  question,  as  in  the  latter  cases,  of  title  to  the  moneys  sent, 
rule  of  accord  and  satisfaction  was  improperly  applied  in  view  ( 
Prosser  Case. 

Judgment  of  Special  Term  reversed  and  judgment  of  City  Cou 
firmed,  with  costs  in  this  court  and  in  Special  Term  to  appellant 
concur. 
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Misc.  Rep.  195.) 

PEOPLE  V.  COCO. 

(Supreme  Court,  Special  Term,  Queens  County.    December,  1910.) 

rBAND  Jury  (§  38*)— Presence  of  Stenographer— Effect  on  Indictment. 

A  person  designated  as  temporary  stenographer  to  a  grand  jury,  in 
the  absence  of  the  oflacial  stenographer,  is  not  required  to  be  a  resident 
of  the  county,  under  Code  Cr.  Proc.  §  952q,  providing  that  every  stenog- 
rapher appointed  under  that  title  should  be  a  citizen  and  resident  of  the 
county  where  appointed. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Dec.  Dig.  {  38.*] 

RAND  Jury  (§  38*) — ^Presence  of  Stenographer— Effect. 

One  designated  as  temporary  stenographer  to  a  grand  jury,  even  if 
lacking  the  prescribed  qualifications,  is  a  de  facto  oflicer,  and  his  pres- 
ence lefore  the  grand  jury  when  evidence  was  tal^en  would  not  vitiate 
the  Indictment 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Dec.  Dig.  i  38.*1 

'eter  M.  Coco  was  indicted  by  the  grand  jury,  and  moves  to  dismiss, 
indictment.     Motion  denied. 

oseph  J.  Tuohy,  for  the  motion. 

kiward  R.  O'Malley,  Atty.  Gen.  (Arthur  C.  Train,  Special  Deputy 

y.  Gen.  of  counsel),  opposed. 

LA.PPER,  J.  The  grand  jury  of  Queens  county  found  eight  in- 
ments  against  the  defendant,  which  he  now  moves  to  set  aside  . 
n  the  ground  that  the  grand  jury  stenographer  was  not  a  citizen 
resident  of  Queens  county  which,  the  defendant  says,  are  pre- 
lisite  qualifications,  and  that  the  taking  by  that  stenographer  of 
testimony  given  before  the  grand  jury  upon  which  the  defendant 
indicted  violated  subdivision  2  of  section  313  of  the  Code  of  Crim- 
Procedure,  which  requires  the  court  to  set  aside  an  indictment 
hen  a  person  has  been  permitted  to  be  present  during  the  session 
:he  grand  jury,  while  the  charge  embraced  in  the  indictment  was 
er  consideration,  except  as  provided  in  sections  two  hundred  and 
y-two,  two  hundred  and  sixty-three  and  two  hundred  and  sixty- 
r.*'  Sections  262,  263,  and  264  of  the  Code  of  Criminal  Procedure 
'  authorize  the  presence  before  the  grand  jury  of  the  district  at- 
ley  or  one  of  his  assistants.  But,  notwithstanding  these  explicit 
options,  the  attendance  of  stenographers  upon  the  grand  jury  has 
1  authorized  by  statute  since  1885  (Matter  of  Montgomery,  126 
).  Div.  72,  110  N.  Y.  Supp.  793 ;  People  v.  Steinhardt,  47  Misc. 
•.  252,  93  N.  Y.  Supp.  1026),  and  the  codification  of  all  statutes 
ting  to  grand  jury  stenographers  permits  their  appointment  by  the 
rict  attorney  in  every  county  of  the  state  and  their  attendance  and 
lence  at  the  sessions  of  the  grand  jury  (Code  Cr.  Proc.  §  952p  et 

he  defendant  does  not  complain  of  the  presence  before  the  grand 

'  of  a  stenographer, .  but  says  that  the  stenographer  in  question 

both  a  citizen  and  a  resident  of  New  York  county,  and  that,  as 

other  casei  see  same  topic  A  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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section  952q  of  the  Code  of  Criminal  Procedure  provides  that  "I 
stenographer  appointed  under  the  provisions  of  this  title  shall 
citizen  and  resident  of  the  county  in  which  he  is  appointed,"  th( 
nographer  in  question  was  disqusdified,  and  hence  was  a  person  \ 
presence  during  the  session  of  the  grand  jury  which  considered 
charges  against  him  was  forbidden  by  section  313,  supra.  Th 
swpring  affidavit  on  behalf  of  the  people  shows  that  the  Gov 
directed  the  Attorney  General  to  attend  before  the  Queens  c( 
grand  jury,  summoned  at  the  October,  1910,  term  of  the  Sup 
Court,  for  the  purpose  of  aiding  in  investigating  certain  alleged  on 
by  public  officials  and  persons  having  public  business  with  such 
cials,  and  that  after  an  examination  of  upward  of  100  witnesse 
official  stenographer  became  ill,  whereupon  the  district  attome 
the  county  temporarily  designated  the  stenographer  of  whom  th 
fendant  now  complains. 

Section  952w  of  the  Code  of  Criminal  Procedure  provides  x 
lows: 

"Designation  of  temporary  stenographer.  In  case  of  the  absence  b: 
son  of  illness,  or  other  cause;  of  the  official  stenographer  to  any  gran^ 
In  any  county  of  this  state,  the  district  attorney  of  the  county  may  desi 
a  stenographer  to  perform  the  duties  of  such  official  stenographer  during 
absence,  and  the  stenographer  so  designated  shall  receive  the  compen^ 
which  the  official  stenographer  would  have  received  for  the  same  service 
the  same  shall  be  deducted  from  the  salary  of  the  official  stenographe 

My  reading  of  the  section  just  quoted  satisfies  me  that  the  I 
lature  intended  to  except  a  temporarily  designated  stenographer 
the  prerequisites  of  citizenship  and  residence  in  the  particular  co 
Just  what  difference  it  makes  whether  a  duly  qualified  and  s 
grand  jury  stenographer  is  a  citizen  of  one  rather  than  of  an 
county  is  not  apparent  to  me ;  and,  in  view  of  the  district  attor 
confidential  relation  to  the  public  interests,  it  may  well  be  doi 
whether  the  Legislature  may  so  restrict  him  in  his  field  of  sele( 
People  ex  rel.  Flood  v.  Gardiner,  157  N.  Y.  520,  52  N.  E.  564. 
be  that  as  it  may,  the  temporary  designation  of  a  stenograph 
the  grand  jury,  so  far  as  concerns  citizenship  and  residence  ij 
county,  can  well  be  distinguished  from  the  permanent  appoint 
of  an  official  stenographer.  A  number  of  reasons  might  be  assi 
for  the  distinction,  of  which  one  will  suffice.  If,  on  the  last  day 
by  the  statute  of  limitations  for  the  finding  of  an  indictment,  the 
cial  stenographer  should  be  taken  ill,  the  administration  of  the  < 
inal  law  ought  not  to  fall  because  the  temporary  servicj^s  of  a 
qualified  stenographer  resident  in  the  county  cannot  be  obtainec 
will  be  noted  that  the  section  providing  a  temporary  stenographei 
mits  the  district  attorney  to  "designate  a  stenographer  to  perfon 
duties  of  such  official  stenogjapher"  during  the  absence  or  illne 
the  latter,  without  any  qualification  whatever;  while  the  section 
fixes  the  residence  qualification  plainly  refers  to  the  stenogn 
who  is  "appointed"  as  the  permanent  or  "official  stenographer." 

But,  even  though  the  temporarily  designated  stenographer  were 
in  the  purview  of  the  section  fixing  residence  and  citizenship 
prerequisite,  the  presence  before  the  grand  jury  of  one  lacking 
qualifications  does  not,  in  my  opinion,  invalidate  an  indictment 
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enographer  is,  at  least,  a  de  facto  official,  and  his  service  stands 
public  act.  If  the  district  attorney  himself,  subsequently  to  the 
ings  of  the  indictments,  had  his  title  to  office  successfully  contested, 
acts  during  his  incumbency  would  be  those  of  a  de  facto  officer 
would  be  upheld. 

I  People  V.  Petrea,  92  N.  Y.  128,  143,  the  indictment  was  found 
I  grand  jury  drawn  under  a  statute  which  the  court  held  to  be 
mstitutional.  But  the  indictment  nevertheless  was  sustained  as 
finding  of  a  de  facto  grand  jury.    The  court  say:  < 

ie  are  of  opinion  that  no  constitutional  right  of  the  defendant  was  In- 
d  by  holding  him  to  answer  to  the  indictment  The  grand  Jury,  although 
selected  in  pursuance  of  a  valid  law,  were  selected  under  color  of  law ' 
semblance  of  legal  authority.  The  defendant.  In  fact,  enjoyed  all  the 
KTtion  which  he  would  have  had  if  the  Jurors  had  been  selected  and 
n  pursuant  to  the  general  statutes.  Nothing  could  well  be  more  unsub- 
tlal  than  the  alleged  right  asserted  by  the  defendant  under  the  circum- 
;es  of  the  case.  He  was  entitled  to  have  an  indictment  found  by  a 
d  Jury  before  being  put  upon  his  trial.  An  Indictment  was  found  by  a 
drawn,  summoned,  and  sworn  as  a  grand  Jury  before  a  competent  court 
composed  of  good  and  lawful  men.  This  we  think  fulfilled  the  con- 
tional  guaranty.  The  Jury  which  found  the  indictment  was  a  de  facto 
selected  and  organized  under  the  forms  of  law.  The  defect  in  its  Con- 
tion,  owing  to  the  invalidity  of  the  law  of  1881,  affected  no  substantial 
;  of  the  defendant.  We  confine  our  decision  upon  this  point  to  the  case 
»nted  by  this  record,  and  hold  that  an  indictment  found  by  a  Jury  of 
and  lawful  men  selected  and  drawn  as  a  grand  Jury  under  color  of  law, 
recognized  by  the  court  and  sworn  as  a  grand  Jury,  is  a  good  Indictment 
grand  Jury  within  the  sense  of  the  Constitution,  although  the  law  under 
h  the  selection  was  made  is  void." 

I  People  V.  Scannell,  37  Misc.  Rep.  345,  76  N.  Y.  Supp.  500,  it 
held  that  an  objection  to  an  individual  grand  juror  that  he  was 
a  resident  of  the  county  where  the  indictment  was  found  is  not 
lable  after  indictment  found,  nor  can  such  a  disqualification  viti- 
the  indictment. 

liis  being  so  of  grand  jurors,  it  follows  that  whether  the  stenog- 
er  was  a  resident  and  voter  of  the  county  cannot  be  inquired  into 
r  indictment  for  the  purpose  of  setting  it  aside. 
Dr  the  foregoing  reasons,  the  motion  should  be  denied;  and,  in 
[ling  this  conclusion,  I  am  impressed  with  the  serious  results  that 
Id  flow  from  a  granting  of  the  defendant's  motion.  The  setting 
t  of  these  indictments  would  require  a  like  ruling  in  the  case  of 
*  60  or  more  indictments,  found  and  returned  by  the  same  grand 

against  public  officials  of  Queens  county  and  others  who  have 
dealings  with  such  officials,  besides  nullifying  the  results  of  a  nfass 
ivestigation  carried  on  by  the  same  grand  jury  since  such  indict- 
ts  were  returned.    In  tljis  investigation  upwards  of  600  witnesses 

been  examined  and  the  services  of  a  special  deputy  Attorney 
jral  have  been  constantly  enlisted  for  more  than  two  months, 
expense  to  the  county  and  the  labors  of  the  patriotic  citizens  com- 
ig  the  grand  jury  have  been  enormous ;  and,  while  the  legal  rights 
ccused  parties  must  be  sedulously  preserved,  the  public  interests 
it  not  to  suffer  on  any  such  shadowy  and  unsubstantial  ground 
;  here  advanced, 
otion  denied. 


f^ 


Digitized  t^ 


Google 


412  128  NEW  YORK  SUPPLEMENT  (Su 


PEOPLE  ex  rel.  CONLEY  v.  BEACH   et  al..  Board  of  Fire  and  Police  C 

of  City  of  Rome. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  8,  1 

Municipal  Corporations  (§  218*) — Employes— Tenure— Removal. 

Civil  Service  Law  (Consol.  Laws,  c.  7)  §  22,  as  amended  by  Laws 
c.  264,  prohibiting  the  removal  from  a  position  in  any  municipal 
one  who  has  served  the  term  required  by  law  in  a  volunteer  fire  d 
ment,  except  for  incompetency  or  misconduct,  after  hearing  on  i 
protects  only  those  who  have  belonged  to  a  volunteer  fire  depai 
organized  under  the  laws  of  the  state,  and  one  who  Joined  a  voli 
fire  company  after  the  act  of  1881.  which  repealed  the  act  incorpo 
such  fire  companies,  cannot  claim  the  protection  of  the  above  act  t 
vent  his  discharge,  though  the  city  authorities  gave  the  members  < 
volunteer  fire  company  certificates  showing  their  time  of  service. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  ] 
693 ;    Dec.  Dig.  §  218.*] 

Spring  and  Kruse,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Oneida  County. 

Mandamus  by  the  People,  on  the  relation  of  Warner  L.  C( 
against  Samuel  H.  Beach  and  others,  as  the  Board  of  Fire  and  I 
Commissioners  of  the  City  of  Rome.  From  an  order  denying  a 
emptory  writ  of  mandamus,  the  relator  appeals.    Affirmed. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLI/ 
KRUSE,  and  ROBSON,  JJ. 

M.  H.  &  W.  J.  Powers,  for  appellant 
M.  J.  Larkin,  for  respondents. 

WILLIAMS,  J.    The  order  should  be  affirmed  with  costs. 

From  July  9,  1896,  to  February  5,  1910,  the  relator  was  a  { 
and  patrol  man  of  the  city  of  Rome.  On  the  latter  day  he  was 
charged  from  said  office  by  the  defendants,  upon  charges  of  viol 
of  rules,  misconduct  while  on  duty,  and  conduct  unbecoming  ; 
lice  officer.  There  was  no  hearing  upon  the  charges,  upon  noti 
the  relator.  The  court  below  has  held  the  discharge  legal  and  ha 
nied  the  writ.  The  relator  claimed  he  could  not  be  removed  wi 
such  hearing  upon  notice  to  him  by  reason  of  the  provisions  of 
tion  22  of  the  civil  service  law  (chapter  15,  Laws  1909  [Consol.  I 
c.  7],  as  amended  by  chapter  264,  Laws  of  1910)  because  he 
served  the  term  required  by  law  in  the  volunteer  fire  departmei 
the  city  of  Rome.  The  court  below  has  held  that  the  fire  com 
in  which  relator  served  was  never  a  volunteer  fire  company  orgai 
under  the  laws  of  the  state  of  New  York,  and  therefore  was  not ' 
in  the  provisions  of  section  22  of  the  civil  service  law.  And  tl 
the  only  question  involved  in  this  case.  The  judge  in  his  memorar 
said : 

'The  protection  extended  by  this  statute  (section  22,  Civil  Service  La 
\olunteer  firemen  is  confined  to  tbose  who  have  belonged  to  a  volunteei 
department  or  company  organized  under  the  laws  of  the  state,  not  to 
who  have  associated  themselves  together  Informally,  without  any  rest 
bUity  to  the  state,  or  its  municipalities,  and  over  whom  the  state  had  m 

•For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Id 
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Ity  or  control" — citing  People  ex  rel.  Kenny  v.  Folks,  80  App.  Dlv.  171, 
:.  T.  Supp.  1100;  People  ex  rel.  Storey  v.  Butler,  124  App.  Div.  148,  108 
.  Supp.  848. 

I  the  Kenny  Case,  above,  it  was  held  it  was  not  necessary  that  a 
nan,  claiming  the  protection  of  the  civil  service  law,  should  be  a 
iber  of  the  fire  department  officially  connected  with  the  munici- 
:y,  but  was  sufficient  if  he  was  a  member  of  an  incorporated  fire 
pany.  The  Cataract  Engine  Co.  No.  2  of  the  North  Shore  Fire 
artment  of  the  County  of  Richmond,  of  which  he  was  a  member, 

incorporated  by  an  act  of  the  Legislature.  The  court  said  that 
g  a  member  of  an  incorporated  fire  company  and  serving  therein 

the  public  service  to  which  the  statute  had  relation,  and  referred 
action  1030,  Code  of  Civil  Procedure,  making  exemption  from  jury 
ice  dependent  upon  the  person  being  a  member  of  a  fire  company 
epartment  duly  organized  according  to  the  laws  of  the  state,  and 
imilar  provisions  of  statute  relating  to  the  counties  of  New  York 

Kings;  and  we  know  there  are  similar  provisions  as  to  exemption 
he  property  of  firemen  from  assessment  and  taxation.  There  did 
seem  to  be  any  contention;  but  it  was  necessary  the  company 
lid  be  incorporated,  organized  under  the  statute.  The  real  contro- 
y  was  as  to  the  sufficiency  of  the  proof  of  service  by  the  relator 
jch  a  company. 

»  the  Storey  Case,  above,  relator  claimed  to  have  served  in  the 
imond  Hook  &  Ladder  Company  No.  4  at  New  Brighton,  Staten 
id.  He  attempted  to  prove  this  by  a  certain  certificate  filed  in  the 
miond  county  clerk's  office,  and  refused  to  answer  any  questions 
I  reference  to  the  matter.  He  was  refused  a  trial  under  the  civil 
ice  law,  on  the  ground  that  the  commissioner  of  the  tenement  house 
irtment  was  not  satisfied  from  the  certificate  alone  that  he  was  en- 
d  to  a  trial  under  such  law.  The  court  on  review  sustained  the 
missioner,  and  among  other  things  said  that  there  was  no  evidence 

this  hook  and  ladder  company  had  been  legally  organized,  or 

the  persons  who  had  signed  the  certificate  were  officers  of  any  le- 
y  organized  company ;  that  the  commissioner  was  entitled  to  know 
ther  the  company  nad  a  legal  existence,  and  that  the  persons  sign- 
the  certificate  held  the  official  positions  claimed  by  them.  Here 
n  there  seemed  to  be  no  controversy  as  to  the  necessity  of  the  com- 
f  being   incorporated  or  legally  organized.      The   only   question 

as  to  the  value  of  the  certificate  as  evidence  thereof  and  of  serv- 
t»y  the  relator  therein  so  as  to  entitle  him  to  the  protection  of  the 

service  law.     While  these  cases  cannot  be  considered  as  decid- 

directly  the  question  before  us,  still  they  are  decisions  hy  the 
t  and  Second  Departments,  Appellate  Division,  and  the  opmions 
he  judges  are  entitled  to  consideration.  We  are  referred  to  no 
r  decision  upon  the  question.    We  think  the  court  below  was  cor- 

in  its  suggestion  that  this  civil  service  provision  was  not  designed 
he  Legislature  for  the  protection  of  persons  who  have  merely  as- 
ated  themselves  together  informally,  without  any  responsibility 
le  state,  or  its  municipalities,  and  over  whom  the  state  has  no  au- 
ity  or  control.     The  company  here  involved,  the  Fort  Stanwix 
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Hose  Co.  No.  2,  was  not  an  incorporated  company  or  one  organized 
under  the  laws  of  the  state,  when  the  relator  joined  it  in  November, 
1883,  or  while  he  served  therein  until  April  or  May,  1892,  about  Sy2 
years. 

In  1855  an  act  (Laws  1855,  c.  388)  was  passed  incorporating  a  fire 
department  in  the  village  of  Rome,  and  I  suppose  this  company  was 
originally  organized  under  that  act  and  the  amendments  thereof ;  but 
in  1881  an  act  was  passed  (Laws  1881,  c.  617),  by  section  13  of  which 
the  act  of  1855  and  all  its  amendments  were  repealed,  and  by  section 
16  of  which  all  acts  and  city  ordinances  and  other  provisions  of  law 
in  conflict  with  it  were  repealed.  The  act  of  1881  established  a  board 
of  fire  commissioners  of  the  city  of  Rome,  and  provided  for  the  or- 
ganization of  a  paid  fire  department,  and  the  control  thereof.  In 
1890  an  act  was  passed  (Laws  1890,  c.  428)  changing  the  designation 
of  this  board  to  the  board  of  fire  and  police  commissioners  of  the 
city  of  Rome  and  providing  this  board  should  have  control  of  the 
police  as  well  as  the  fire  department.  In  neither  of  these  acts  was 
reference  made  to  volunteer  fire  companies  or  volunteer  firemen.  The 
department  from  1883  down  to  1892  was  a  paid  one  and  that  alone. 
No  power  was  given  under  the  act  of  1881  or  1890  to  organize  or  au- 
thorize fire  companies  other  than  the  paid  companies  provided  for 
therein.  An  act  was  passed  in  1873  (Laws  1873,  c.  397)  authorizing 
the  incorporation  of  fire  hose  and  hook  and  ladder  companies ;  but  a 
certificate  had  to  be  made  and  filed,  approved  by  the  mayor  of  the 
6ity  in  which  it  was  to  be  located,  and,  when  so  incorporated,  such 
companies  were  subject  to  the  control  of  the  local  authorities,  when 
participating  in  the  prevention  or  extinguishment  of  fires.  No  claim 
is  made  that  the  company  in  question  was  ever  incorporated  under 
this  act.  It  was  conceded  the  company  was  not  incorporated  in  any 
way.  The  company  merely  organized  itself,  and  the  members  acted 
in  putting  out  fires,  and  the  city  furnished  them  some  coats  and  hats, 
at  least;  but  they  were  not  paid  anything  for  their  services  at  fires. 
The  board  issued  certificates  to  some  of  these  men,  discharging  them 
from  service  after  five  years'  service;  but  there  was  no  statutory  au- 
thority for  the  issue  of  such  certificates.  The  city  of  Rome  was  in- 
corporated in  1870  (Laws  1870,  c.  25),  and  whatever  provisions  that 
charter  contained  as  to  a  fire  department  or  firemen  were,  however, 
repealed  by  the  act  of  1881,  which  established  a  paid  fire  department. 
All  concur,  except  SPRING  and  KRUSE,  JJ.,  who  dissent. 

KRUSE,  J.  (dissenting).  I  think  the  relator  is  entitled  to  the  pro- 
tection afforded  by  section  22  of  the  civil  service  law,  against  sum- 
mary removal  from  municipal  service,  without  stated  charges  and  an 
opportunity  to  be  heard. 

The  fire  company  in  which  he  served  the  time  required  by  law  was 
not,  as  it  seems  to  me,  an  irresponsible  association  or  organization 
without  responsibility  to  the  city.  The  relator  as  well  as  his  com- 
pany was  under  the  control  of  the  fire  department  officers,  and  that 
authority  was  recognized  by  the  relator  and  his  company;  and  I  think 
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authority  and  control  which  the  fire  department  officers  assumed 
within  their  power. 
Fp  to  1881,  the  fire  department  of  the  city  seems  to  have  consisted 
lusively  of  volunteer  firemen,  who  served  without  pay,  among  oth- 
the  company  to  which  the  relator  belonged.  Chapter  517  of  the 
fs  of  1881  provided  for  the  appointment  of  a  board  of  fire  com- 
sioners.  It  required  the  board  to  organize  fire  companies  to  ap- 
it  firemen  thereto  and  pay  them  reasonable  compensation,  the  num- 
to  be  appointed  and  paid  not  to  exceed  25 ;  but  the  board  might 
lorize  the  chief  engineer  in  cases  of  emergency  to  appoint  addi- 
al  firemen.  The  board  of  fire  commissioners  organized  a  paid  fire 
artment,  but  the  volunteer  fire  companies  do  not  seem  to  have 
I  disbanded.  They  continued  to  act  with  the  paid  fire  department, 
ndinff  fires  and  performing  the  duties  of  firemen  under  the  orders 
he  chief  engineer  and  officers  of  the  fire  department  and  the  gen- 
control  of  the  board.  The  board  hot  only  purchased  uniforms 
other  articles  for  the  use  of  the  relator's  company,  but  recognized 
as  an  active  member,  and  upon  the  certificate  of  the  foreman 
secretary  of  his  company,  confirmed  by  the  chief  engineer  of  the 
department,  granted  him  a  certificate  of  honorable  discharge  after 
years'  service  as  a  member  of  the  fire  department, 
do  not  think  it  necessary  that  the  relator's  company  should  have 
I  organized  as  a  corporation  to  entitle  him  to  the  protection  of  the 
risions  of  the  civil  service  law,  to  which  attention  has  been  called ; 
that  he  should  have  received  compensation  for  the  services  which 
endered  as  a  fireman.  Practically  he  was  a  member  of  the  city 
department;  a  volunteer  serving  without  pay;  faithfully  served 
time;  was  so  recogptiized  by  the  city  officers;  and  I  think  they 
lid  not  now  be  heard  to  say  that  he  is  not  entitled  to  the  advan- 
s  and  protection  which  the  law  gives  to  honorably  discharged  vol- 
:er  firemen. 

he  point  is  made  that,  if  the  relator  has  any  legal  grievance,  he 
mistaken  his  remedy.    I  think  not.    In  a  case  like  this,  where  no 
ing  at  all  was  had,  mandamus,  I  think,  is  the  proper  remedy, 
think  the  peremptory  writ  should  have  been  granted. 


HUESER  Y.  NEW  YORK  TRANSP.  CO. 
reme  Ck>urt,  Appellate  Division,  Second  Department     March  17,  1911.) 
EW  Tbial  a  107*) — Newlt  Discoveiued  Evidenci^— Probable  Pbobative 

PORCE. 

The  Special  Term  and  the  Appellate  Division  may,  on  a  motion  for 
Dew  trial  for  newly  discovered  evidence,  consider  the  reputation  and 
!haracter  of  the  witnesses  in  determination  of  the  probable  probative 
Force  of  their  testimony. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  8  225:  Dec. 
Dig.  (  107.*] 

*  _^ _.......«__^ 

9ther  cues  see  same  topic  ft  i  ntjmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  New  Trial  (J  108*)--Newly  Discovered  Evidence—Probable  Change  in 
Result. 

Whether  the  testimony  of  the  witnesses  at  the  first  trial,  reinforced  by 
that  of  the  newly  discovered  witnesses,  would  probably  change  the  re- 
sult, is  a  test  that  must  be  applied  on  motion  for  new  trial  for  newly  dis- 
covered evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {{  220,  227; 
Dec.  Dig.  {  lOa*] 

3.  New  Trial  ({  108*) — Newlt  Discovered  Evidence— Probable  Change  in 
Result. 

The  proposed  new  evidence  held  not  such  that  it  would  probably  en- 
able plaintiff  to  overcome  the  evidence  produced  by  defendant,  on  the 
crucial  question  of  whether  its  automobile,  which  struck  deceased,  veered 
uut  of  the  line  of  traffic,  or  whether  he  dodged  into  collision  with  it 
so  as  to  Justify  the  granting  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Dec.  Dig.  {  108.*] 

4.  New  Trial  (§  89*) — Surprise. 
Plaintiff,  in  an  action  for  death  from  collision  of  an  automobile  with 

deceased,  could  not  have  been  misled,  by  the  concession  of  defendant 
before  the  trial  that  the  death  was  due  to  the  collision,  to  believe  defend- 
ant admitted  the  collision  was  due  to  the  veering  of  the  automobile  out 
of  the  line  of  traffic,  or  would  not  contend  that  the  collision  was  due  to 
plaintiff  stepping  into  the  path  of  the  automobile,  so  as  to  be  entitled 
to  a  new  trial  on  the  ground  of  surprise. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  {§  177-180; 
Dec.  Dig.  §  89.*] 

15.  New  Trial  (8  103*) — Newly  Discovered  Evidence— Materiality. 
Even  if  newly  discovered  evidence  would  probably  convince  the  Jury 
that  defendant's  automobile  ran  over  deceased,  and  would  bear  on  the 
H.  credibility  of  defendant's  witnesses,  who  testified  that  it  did  not  pass 

I  over  his  body,  this  would  not  justify  a  new  trial ;   the  material  question 

j  being  not  whether  the  machine  ran  over  him,  or  merely  struck  him,  but 

^l  whether  it  veered  out  of  the  line  of  traffic,  or  he  dodged  into  collision 

]  with  it 

,^  [Ed.  Note.— For  other  cases,  see  New  Trial,  Cent   Dig.  H  215-217; 

'^4  Dec.  Dig.  §  103.*] 

Appeal  from  Trial  Term,  Kings  County. 
-;  Action  by  Julie  S.  Hueser,  administratrix  of  Theodore  A.  Hueser, 

deceased,  against  the  New  York  Transportation  Company.     From  an 
order  granting  a  motion  for  new  trial,  defendant  appeals.    Reversed, 
and  motion  denied. 
Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR,  CARR, 
;|  and  WOODWARD,  JJ. 

Charles  F.  Brown  (Theodore  H.  Lord,  on  the  brief),  for  appellant. 
*  Fred.  R.  Rich,  for  respondent. 

'^  JENKS,  P.  J.    This  is  an  appeal  from  an  order  of  the  Special  Term 

'*  that  grants  a  new  trial  to  the  plaintiff  upon  the  grounds  of  newly  dis- 

[  covered  evidence  and  of  surprise.     The  plaintiff's  husband,  attempting 

to  cross  Fifth  avenue  near  Thirty-Fifth  street  in  the  borough  of  Man- 
hattan, New  York  City,  came  in  collision  with  the  defendant's  electric 
cab  and  received  injuries  that  caused  his  death.  This  action  is  brought 
to  recover  damages  for  the  defendant's  negligence.  The  theory  of 
the  plaintiff  was  that  her  intestate  had  halted  to  permit  the.  traffic  to 

«For  other  cases  see  same  topic  &  9  number  in  Deo.  ft  Am.  Digs.  1907  to  dmt«,  ft  Rep'r  Indexes 
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,  when  the  defendant's  electric  motor  cab  swerved  out  of  the  line 
raffic  and  struck  him.  The  defendant's  version  was  that,  as  the 
state  dodged  in  and  out  of  the  way  of  the  vehicles  in  the  street, 
tepped  back  suddenly  to  avoid  a  vehicle  and  brought  himself  into 
sion  with  the  defendant's  cab  then  moving  in  the  line  of  traffic, 
he  main  question  litigated  was  whether  the  defendant  veered  out 
1  the  accustomed  line  of  traffic  required  in  that  street.  The  learn- 
:ourt  without  exception  instructed  the  jury  that,  unless  "tlie  cab 
come  out  of  line  and  struck  him  (plaintiff's  intestate),  in  no 
could  there  be  a  verdict  for  the  plaintiff."  The  contention  of 
plaintiff  was  supported  at  the  trial  by  the  testimony  of  her  wit- 
es  Wise  and  Sullivan,  who  were  apparently  disinterested,  and  who 
t  in  the  avenue  at  the  time  of  the  accident  about  their  business 
ectively.  The  proposed  new  testimony  upon  this  issue  is  there- 
cumulative.  The  new  witnesses  whose  affidavits  bear  upon  this 
5  are  Engman,  and  perhaps  Meagher.  Engman,  who  was  sewing 
window  near  by,  deposes  that  he  saw  the  electric  brougham  come 
:rom  behind,  turning  out  at  the  middle  of  the  street,  going  at  an 
nated  rate  of  26  miles  an  hour,  and  that  it  knocked  the  intestate 
n  and  dragged  him  for  15  feet.  Meagher,  who  was  walking  in  the 
lue,  had  his  attention  arrested  by  a  call,  and  looked  to  see  tfie  rear 
els  of  the  brougham  passing  over  the  intestate.  He  deposes  that 
brougham  was  not  following  any  other  vehicle,  but  appeared  to 
assing  a  horse  and  carriage  at  the  rate  of  25  miles  an  hour.  This 
mony  might  permit  the  inference  that  the  defendant's  cab  did  tiot 
>  in  line;  Although  credibility  is  a  question  for  the  jury,  yet 
Special  Term  and  this  court  may  consider  the  reputation  and  char^ 
r  of  the  proposed  witnesses  in  determination  of  their  probable  pro- 
VQ  force.  Hagen  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  100  App. 
218,  91  N.  Y.  Supp.  914.  Now  Meagher  deposes  that  he  was  not 
id  as  a  witness  because  he  informed  an  inquirer  on  behalf  of  the 
itiff  that  he  did  not^see  anything  of  the  accident  save  that  the 
igham  ran  on  the  sidewalk.  And  his  avowed  reason  for  his  lie 
lat  he  had  no  desire  to  be  drawn  into  the  case,  as  he  had  "no  time 
)se  and  did  not  want  to  be  bothered  about  it."  Of  course,  as  a  wit- 
he would  speak  under  the  sanctity  of  an  oath  or  affirmation,  but 
jrtheless  we  have  the  record  of  a  deliberate  lie  for  mere  conveni- 
:,  which  he  now  repudiates  to  help  "of  his  own  volition"  the  widow 
he  intestate  who  had  lost  her  support.  Would  the  testimony  of 
former  witnesses  Wise  and  Sullivan,  which  was  not  considered  by 
jury  as  sufficient  to  establish  the  plaintiff's  theory,  reinforced  by 
of  Engman  and  Meagher,  probably  change  the  result  so  that  the 
would  find  that  the  defendant's  car  did  veer  out  of  the  line  of 
ic  to  strike  the  intestate  ?  For  this  is  a  test  which  must  be  applied, 
ig  V.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  45  App.  Div.  373,  60  N. 
lupp.  1114;  O'Hara  v.  Brooklyn  Heights  R.  R.  Co.,  102  App.  Div. 
92  N.  Y.  Supp.  777;  Hagen  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co., 
a;  Baylies  on  New  Trials,  374. 

''e  may  assume  that  the  defendant's  former  witnesses  are  accessi- 
and  would  adfiere  to  their  testimony.    The  chauffeur,  not  then  in 
128N.Y.S.— 27 
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defendant's  employ,  testified  that  he  did  not  pull  out  of  line  and  never 
moved  out  of  it.  Smith,  who  was  walking  in  the  avenue  at  the  time, 
testified  that  the  intestate  was  walking  diagonally  among  teams ;  that 
he  stopped,  hesitated,  and  turned  back  and  came  right  in  front  of  the 
cab  that  struck  him;  that  he  turned  and  moved  in  front  of  it  side- 
ways. Hollyer,  who  was  driving  a  horse  and  hansom,  testifies  that  he 
saw  the  intestate  leave  the  sidewalk  15  feet  below  the  crossing  and 
take  a  diagonal  course,  and  that  he  stepped  back  against  the  dash- 
board of  the  cab.  Sergeant  Ryan  of  the  police,  in  charge  of  the 
traffic  at  this  point,  testified  that  the  intestate  stepped  right  in  front 
of  the  automobile;  that  the  motor  car  did  not  turn  out  of  the  line,  but 
followed  a  straight  line  with  all  of  like  cars.  Burton  testifies  that  he 
was  in  the  avenue ;  that  the  intestate  stepped  off  the  curb  10  feet  in  front 
of  him;  that  the  intestate  was  "dodging"  the  vehicles,  and  in  so  do- 
ing he  dodged  back  into  collision  with  the  cab,  which  was  in  the  sec- 
ond line ;  and  that  he  did  not  see  the  cab  "swing  out  at  any  time"  to 
pass  vehicles  in  front.  McCarthy,  who  was  being  driven  in  a  cab,  no- 
ticed the  intestate  "back  in"  and  then  saw  him  struck  by  the  defend- 
ant's cab.  He  did  not  notice  before  the  accident  whether  it  had  turn- 
ed off  to  go  around  other  vehicles.    But  he  testifies : 

"AH  were  in  one  line  of  carriages  coming  down.    This  automobile  was  in 
this  line." 

I  am  not  convinced  that  this  new  evidence  would  probably  enable 
the  plaintiff  to  overcome  the  evidence  presented  by  the  defendant  upon 
the  admittedly  crucial  point  of  the  case. 
5  I  may  comment  that  there  was  no  suggestion  of  surprise  made  at 

I  the  trial.    The  affidavit  of  one  of  the  attorneys  and  counsel  for  the 

J  plaintiff  shows  that  before  the  trial  the  defendant  was  requested  to 

I  concede  that  the  death  was  due  to  the  collision,  and  that,  accordingly, 

ji  such  concession  was  made  on  the  record.    The  affiant  further  says  that 

I  he  had  the  right  to  rely  thereon,  that  he  was  not  required  to  make 

^'j  any  preparation  to  meet  any  evidence  that  nfight  be  offered  "as  to  the 

♦  killing,"  and  that  he  was  nonplused  at  the  trial  by  the  defendant's  tes- 
;  timony  that  the  brougham  "did  not  pass  over  the  body  of  the  deceased, 

but  that  the  deceased  backed  into  the  brougham  and  struck  his  head 
"i  against  the  dashboard,  which,  of  course,  was  clearly  evidence  tending 

t  to  show  lack  of  negligence  on  the  part  of  the  defendant,"  and  that  it 

must  "be  evident    *     *     *    that  neither  deponent  nor  his  said  counsel 

♦  could  have  had  the  slightest  idea  that  such  evidence  would  be  offered." 
f  But  there  was  no  question  raised  that  death  did  not  ensue  from  the 
'  collision.  And  I  fail  to  see  how  the  concession  that  collision  was  the 
^  cause  of  death  misled  the  plaintiff  to  believe  that  the  defendant  ad- 
j                       mitted  that  the  collision  was  due  to  the  veering  out  of  line,  or  that  the 

defendant  would  not  contend  that  the  collision  was  due  to  the  conduct 

♦  of  the  plaintiff  in  losing  his  head  to  step  into  the  path  of  the  cab.  On 
the  trial  the  plaintiff's  witness  Wise  testified  that  the  cab  struck  the 
intestate  and  dragged  him  underneath.  Bowen  testified  that  the  cab 
ran  over  the  intestate.  Sullivan  testified  that  the  intestate  fell  under 
the  cab  and  it  dragged  him.     Sheehan,  the  chauffeur,  testified   that 

^  his  "machine"  did  not  run  over  the  intestate.    Smith  testified  that  the 
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d  not  pass  over  the  intestate,  as  did  Hollyer  and  Sergeant  Ryan, 
her,  the  proposed  new  witness,  and  also  Gelchrist,  depose  that 
lb  did  run  over  the  intestate,  and  Engman  testifies  that  the  cab 
ed  the  intestate. 

\  probative  force  of  Gelchrist's  testimony  is  subject  exactly  to 
nsideration  to  be  given  to  that  of  Meagher,  which  I  have  noted, 
je  he  too  deposes  that  he  lied,  exactly  as  Meagher  lied  and  for 
me  reason.    I  am  not  convinced  that  their  cumulative  testimony 

convince  the  jury  that  the  wheel  of  the  cab  ran  over  the  intes- 
But  assume  that  it  did.  Would  that  circumstance  convince  the 
lat  the  defendant's  cab  veered  out  of  the  line  of  traffic?  Or  does 
)w  that,  because  a  motor  cab  runs  over  a  pedestrian,  he  could  not, 
>bablv  did  not,  come  into  collision  with  it  by  stepping  in  its  way? 
rue  that  the  proposed  new  testimony  might  bear  on  the  credibility 
5  defendant's  witnesses,  who  testified  that  the  car  did  not  pass 
he  body;  but  the  variance  of  the  witnesses  was  not  over  a  ma- 
issue,  and  bystanders  may  well  honestly  differ  as  to  the  details 
:h  an  accident,  which  is  but  the  affair  of  a  moment.  The  other 
sted  witnesses  are  two  physicians,  of  whom  one  is  the  family 
:ian  of  the  plaintiff  and  the  other  is  the  coroner's  physician.  *The 
eposes  that  he  examined  the  body,  to  find  the  fracture- of  several 
i  puncture  of  the  lungs,  and  a  fracture  of  the  arm,  and  the  sec- 
eposes  that  death  was  caused  by  a  multiple  fracture  of  the  ribs 
[le  laceration  of  the  lungs.  But  there  was  no  dispute  that  the 
was  due  to  the  collision,  there  was  no  contention  that  the  intes- 
id  not  suffer  such  injuries,  and  such  testimony  would  not  bear 
I  question  whether  the  cab  veered  out  of  the  line  to  collide  with 
testate.    Nor  would  it  render  impossible  or  improbable  the  theory 

defendant  that  the  intestate  came  into  collision  by  stepping  back 
ning  back  into  the  way  of  the  defendant's  vehicle. 
Ivise  that  the  order  be  reversed,  with  costs.    All  concur. 
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(Supreme  Court,  Trial  Term,  Oswego  County.    January  2»  1011.) 

kL  (8  165*) — Motion  tob  Nonsuit— Proceedings. 

rhe  purpose  of  Code  Civ.  Proc.  8  1187,  authorizing  the  court,  pending 
cision  on  motion  for  nonsuit,  to  submit  issues  to  the  Jury  and  subse- 
entiy  pass  on  the  motion,  is  to  ihrovide  an  adjustment  of  the  rights 
the  parties  by  a  minimum  of  litigation  and  obviate  the  necessity  of 
Dew  trial  in  case  defendant  is,  on  the  facts,  entitled  to  a  nonsuit 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec.  Dig.  {  165.*] 
[-MENT  (8  14*)— Bailment  fob  Mutual  Benefit— Liability  of  Bailee. 
Where  an  owner  delivered  his  automobile  to  another  for  repairs  under 
contract  stipulating  that  the  latter  should  make  repairs  and  that  the 
mer  should  furnish  the  necessary  materials  therefor,  the  latter  was 
ly  liable  for  want  of  ordinary  care  in  protecting  the  machine;    the 
Litract  being  for  the  mutual  benefit  of  the  parties. 
[Ed.  Note. — ^For  other  cases,  see  Bailment,  Cent  Dig.  88  45-56;   Dec. 
g.  8  14.*1 ^^ ' 

i«r  caiet  bm  mudo  topic  &  8  xvmbbs  in  Dec.  A  Am.  Dlgi.  1907  to  date.  A  lUp'r  InJezei 
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3.  Bailment  (J  31*) — Loss  op  Goods— Burden  of  Pboof. 

Where  one  receiving  from  tlie  owner  an  automobile  to  repair,  under  a 
contract  stipulating  that  he  should  make  repairs  on  the  machine  and  that 
the  owner  should  furnish  the  materials,  showed,  when  called  on  to  return 
the  machine  after  the  completion  of  the  repairs,  that  it  had  been  de- 
stroyed by  a  fire  while  in  a  building  not  connected  with  his  garage,  the 
owner  had  the  burden  of  proving  that  the  loss  was  occasioned  by  negli- 
gence of  the  former. 

[Ed.  Note.—For  other  cases,  see  Bailment,  Cent.  Dig.  §§  124,  125;  Dec. 
Dig.  §  31.*J 

Action  by  Jesse  B.  Allen  against  the  Fulton  Motor  Car  Company. 
Motion  for  nonsuit.    Granted. 

Reilly  &  Sullivan,  for  plaintiff. 
Mead  &  Stranahan,  for  defendant 

MERRELL,  J.  This  action  was  brought  by  the  plaintiff  to  recover 
of  the  defendant  the  value  of  a  Franklin  touring  car  automobile  which 
the  plaintiff  delivered  to  the  defendant  at  its  place  of  business  in  the 
city  pf  Fulton,  N.  Y.,  in  July,  1910,  for  repairs  under  a  contract  that 
the  defendant  should  make  certain  repairs  upon  the  machine,  the  plain- 
tiff furnishing  the  necessary  parts  and  materials  therefor,  at  the  agreed 
price  of  50  cents  per  hour,  to  be  paid  by  the  plaintiff  to  the  defend- 
ant, for  time  actually  consumed  in  effecting  such  repairs. 

The  plaintiff  delivered  the  car  to  the  defendant  and  thereafter  from 
day  to  day  during  the  progress  of  the  repairs  assisted  defendant's 
machinist  in  making  the  same.  The  car  was  placed  by  the  direction 
of  the  defendant  in  a  barn  not  connected  with  the  defendant's  garage. 
After  the  lapse  of  several  days  the  plaintiff  received  notification  from 
the  defendant  by  telephone  that  the  repairs  had  been  completed  and 
that  the  machine  was  in  condition  for  use.  Thereupon  the  plaintiff 
proceeded  to  the  city  of  Fulton  from  his  home  near  Phoenix,  N.  Y., 
4  and,  upon  reaching  the  bam  in  which  his  machine  had  been  stored  dur- 

]  ing  the  course  of  the  repairs,  found  the  building  and  some  adjacent 

:|  buildings  in  ashes  and  the  remains  of  his  machine  in  the  ruins.     He 

1  thereupon  made  demand  upon  defendant  for  the  return  of  his  machine, 

J  which  was,  of  course,  impossible,  as  it  had  been  destroyed  by  fire.    The 

;|  plaintiff  brings  this  action  to  recover  of  the  defendant  the  value  of  his 

!  car,  alleging  that  its  destruction  was  due  to  the  negligence  of  the  de- 

*i  fendant. 

J  The  facts  substantially  as  above  outlined  were  established  upon  the 

;^^  trial  by  the  testimony  of  the  plaintiff  and  his  wife.    No  evidence  was 

i  given  showing  the  origin  of  the  conflagration  which  resulted  in  the 

]  destruction  of  the  automobile,  nor  did  it  appear  that  the  fire  originated 

'  upon  the  premises  occupied  by  defendant  on  which  the  automobile  had 

/  been  repaired.    After  establishing  the  delivery  of  the  car  to  defendant, 

the  contract  price,  failure  to  return  upon  demand,  and  the  destruc- 
tion of  the  machine  by  fire,  the  plaintiff  rested  his  case,  relying  upon 
;'  the  authority  of  Collins  v.  Bennett,  46  N.  Y.  490,  Wintringham  v. 

\  Hayes,  144  N.  Y.  1,  38  N.  E.  999,  43  Am.  St.  Rep.  725,  and  Powers 

*For  other  cases  see  same  topic  &  §  nuubeb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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fughardt,  101  App.  Div.  63,  91  N,  Y.  Supp.  566,  in  support  of  his 

rse. 

thereupon  the  defendant  moved  for  a  nonsuit  on  the  ground  that 

plaintiff  had  failed  to  establish  a  cause  of  action.    The  court,  at 

time,  not  being  entirely  clear  as  to  whether  or  not  the  plaintiff  had 
de  out  a  prima  facie  case,  reserved  ruling  upon  the  motion  for  non- 
t.  Thereafter  the  defendant  offered  no  testimony,  but  at  once  rested 
case  and  renewed  its  motion  for  a  nonsuit.  The  court  reserved  its 
ing  upon  said  motion  and  submitted  the  case  to  the  jury  under  sec- 
1  1187  of  the  Code  of  Civil  Procedure,  submitting  to  the  jury  gen- 
lly  the  questions  of  the  defendant's  negligence,  the  plaintiffs  f ree- 
n  from  negligence,  and,  if  those  questions  were  found  affirmatively, 
t  the  jury  should  then  award  such  damages  as  the  evidence  justi- 
l.    After  some  deliberation  the  jury  rendered  a  verdict  in  favor  of 

plaintiff  and  against  the  defendant  for  $600.  The  defendant  now 
ists  upon  its  motion  for  a  nonsuit. 

t  seems  to  me  that,  while  possibly  the  strict  letter  of  the  statute 
:tion  1187  of  the  Code)  may  not  have  been  followed  in  this  case, 

the  intention  and  value  of  that  statute  was  to  provide  an  adjust- 
nt  of  the  rights  of  parties  by  a  minimum  of  litigation,  and  that  the 
essity  for  a  new  trial  should  be  obviated  in  case  the  defendant  was, 
)n  the  facts  proven,  justly  entitled  to  a  nonsuit, 
rhe  question  in  this  case  turns  on  the  burden  of  proof,  and  as  to 
ich  party  was  called  upon  to  assume  such  burden.  The  plaintiff 
ied  upon  the  doctrine  that,  where  property  is  in  the  exclusive  pos- 
sion  of  the  bailee  for  hire  and  is  injured  in  any  way  that  ordinarily 
!S  not  occur  without  negligence,  the  burden  of  proof  is  upon  the 
lee  to  show  that  the  injury  was  not  occasioned  by  his  negligence, 
i  cited  the  cases  hereinbefore  referred  to  in  support  of  his  position. 
[  do  not  think  the  authorities  cited  by  the  plaintiff  are  in  point.  This 
s  a  case  of  bailment  for  hire.  The  contract  was  for  the  mutual  ad- 
itage  of  both  the  bailor,  Allen,  and  the  bailee,  the  Fulton  Motor  Car 
mpany.  When  it  accepted  the  property,  the  Fulton  Motor  Car  Com- 
ly  was  bound  to  bestow  upon  it  ordinary  diligence,  such  as  every 
n  of  common  prudence  takes  of  his  own  property.  As  the  contract 
s  for  the  mutual  benefit  of  the  parties,  the  defendant  was  only  lia- 

for  loss  occurring  by  reason  of  its  negligence,  and  was  not  liable 
■  loss  due  to  accident  or  irresistible  force.    It  was  answerable  only 

ordinary  neglect.  If  the  machine  was  lost  or  damaged  for  want 
ordinary  care  and  diligence,  the  defendant  is,  of  course,  responsi- 
.  When  called  upon  for  the  return  of  the  car,  it  was  the  duty  of 
:  defendant  to  deliver  it  to  its  owner,  or  account  for  its  default  by 
)wing  a  loss  by  some  violence,  theft,  or  accident, 
[t  seems  to  me  in  this  case  that  when  the  evidence  disclosed  the  fact 
t  this  car  was  lost  by  fire,  or,  in  other  words,  its  loss  was  accounted 
,  that  the  burden  continued  upon  the  plaintiff  to  show  that  its  loss 
s  occasioned  by  some  negligence  or  want  of  ordinary  care  upon  the 
t  of  the  defendant.  The  case  of  ClafHin  et  al.  v.  Meyer,  75  N.  Y. 
),  31  Am.  Rep.  467,  seems  to  me  to  be  directly  in  point  with 'the 
e  under  consideration  here.    There  can  be  no  question  but  what  the 
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doctrine  is  well  settled  in  this  state  that  where  a  bailee  of  goods,  al- 
though liable  to  recover  for  their  loss  only  in  case  of  negligence,  fails 
nevertheless  upon  demand  to  return  them  to  the  owner,  or  account 
for  his  failure  to  return  them,  that  a  prima  facie  case  of  negligence 
is  made  out  against  the  defendant.  It  seems  to  me  that  the  presump- 
tion of  negligence  in  such  a  case  is  somewhat  artificial  and  results  from 
the  fact  that  the  bailee  is  in  a  position  to  have  exclusive  knowledge 
of  the  facts,  and  that  he  should  give  explanation  for  his  failure  to 
return,  if  any  such  explanation  may  exist  other  than  his  own  fault 
But  as  Judge  Hand,  in  ClafHin  v.  Meyer,  supra,  says: 

*' Where  the  refusal  to  deUver  is  explained  by  the  fact  appearing  that  the 
goods  have  been  lost,  either  destroyed  by  fire  or  stolen  by  thieves,  and  the 
bailee  is  therefore  unable  to  deliver  them,  there  is  no  prima  fade  evidence 
of  his  want  of  care,  and  the  court  will  not  assume,  in  the  absence  of  proof 
on  the  point,  that  such  fire  or  theft  was  the  result  of  his  negligence." 

Chancellor  Kent  states  the  principal  of  law  in  clear  and  unequivo- 
cal language  as  follows: 

"The  bailee,  when  called  upon  for  the  article  deposited,  must  deliver  it, 
or  account  for  his  default  by  showing  a  loss  of  it  by  some  violence,  theft,  or 
accident.  When  the  loss  is  shown,  the  proof  of  negligence  or  want  of  due 
care  is  thrown  upon  the  bailor,  and  the  bailee  is  not  bound  to  prove  afflrma- 
tively  that  he  used  reasonable  care."    2  Kent's  Commentaries,  587. 

Also,  see  Lamb  v.  Camden  &  Amboy  R.  R.  Co.,  46  N.  Y.  271,  7  Am. 
Rep.  327 ;  Schmidt  v.  Blood,  9  Wend.  268,  24  Am.  Dec.  143 ;  Piatt 
V.  Hibbard,  7  Cow.  500;  2  Kent's  Coms.  587;  Foote  v.  Storrs,  2  Barb. 
326. 

Judge  Grover,  in  Lamb  v.  Camden,  above  cited,  holds  that  the  de- 
fendant was  not  obliged  to  go  farther  than  to  account  for  the  loss  of 
the  property  by  fire. 

•  Judge  Sutherland,  in  Schmidt  v.  Blood,  above  cited,  states  the  rule 
that  the  onus  of  showing  negligence  seems  to  be  upon  the  plaintiff, 
unless  there  is  a  total  default  in  delivering  or  accounting  for  the  goods. 

The  plaintiff  also  relies  upon  the  case  of  J.  Russell  Manufacturing 
Company  v.  New  Haven  Steamboat  Company,  50  N.  Y.  121,  as  au- 
thority for  his  contention  that  the  duty  is  upon  the  defendant  to  show 
that  the  destruction  of  the  automobile  by  fire  was  occasioned  through 
no  negligence  or  want  of  care  on  defendant's  part.  The  Russell  Case 
is  clearly  distinguishable  from  the  case  at  bar,  as  in  that  case  the  prop- 
erty was  stored  upon  the  defendant's  wharf  and  in  some  manner  a 
fire  originated  during  the  nighttime  upon  the  wharf  which  finally 
resulted  in  the  destruction  of  plaintiff's  property.  In  that  case  the 
defendant  had  watchmen  to  guard  the  wharf  against  just  such  an  ac- 
cident, and  the  court  held  that  it  should  have  produced  the  watchmen 
or  accounted  for  the  origin  of  the  fire.  In  the  case  at  bar  there  is  no 
evidence  whatever  showing  that  the  fire  originated  upon  the  property 
of  the  defendant.  Indeed,  it  appears  that  the  conflagration  was  quite 
general,  and  that  other  adjacent  property  was  destroyed.  I  do  not 
recall  any  evidence  offered  in  the  case  tending  to  show  that  the  fire 
originated  either  upon  or  was  due  to  any  act  of  negligence  of  the  de- 
fendant, or  from  which  such  negligence  could  be  inferred. 
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rhe  case  of  Wintringham  v.  Hayes,  144  N.  Y.  1,  38  N.  E.  999,  43 
1.  St.  Rep.  725,  relied  upon  by  plaintiff,  it  seems  to  me,  is  clearly 
tinguishable  from  the  case  at  bar.  In  that  case  it  did  not  appear  in 
at  manner  the  yacht  or  its  small  boat  was  injured.  Had  it  appeared 
t  the  injuries  complained  of  in  that  case  were  the  result  of  fire,  it 
ms  to  me  that  the  burden  of  showing  that  the  fire  was  due  to  negf- 
ince  on  the  part  of  the  bailee  would  have  rested  upon  the  plaintiff, 
stated  in  Kaiser  v.  Latimer,  40  App.  Div.  150,  57  N.  Y.  Supp.  833, 
the  opinion  of  CuUen,  J.  : 

The  principle  is  often  broadly  asserted  that  the  bailee  is  not  responsible 
fire,  burglary,  or  theft." 

t  seems  to  me,  therefore,  that  none  of  the  authorities  cited  by  the 
intiff  overrule  the  case  of  Clafflin  v.  Meyer,  above  mentioned,  and 
t  that  case  is  an  authority  upon  the  state  of  facts  presented  here. 
:  am  therefore  constrained  to  grant  the  defendant's  motion  for  a 
isuit. 


McMAHON  ▼.  CRONIN. 
apreme  Court,  Appellate  Division,  Third  Department.    -March  8,  1911.) 

3U8BAND   AND    WIFE   (S    49%*) — ^EVIDENCE— OOMPETENCT—CONVERS^TION. 

In  an  action  by  the  executrix  of  a  deceased  wife  against  the  husband 
to  recover  the  amount  of  a  certificate  of  deposit,  which,  though  payable 
to  the  wife,  had  always  been  kept  by  the  husband,  where  it  appeared 
that  the  certificate  represented  deposits  made  from  time  to  time  by  the 
husband  in  the  name  of  the  wife,  the  husband,  after  testifying  that  the 
money  belonged  to  him,  was  entitled  to  testify  as  to  what  he  said  at  the 
time  he  made  the  last  deposit ;  the  Issue  being  as  to  whether  he  Intended 
the  deposit  as  a  gift  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  §i  241>- 
255;    Dec.  Dig.  |  49%.*] 
EviDE-NCE  (I  151*)— Competency— Intention. 

A  husband  may  testify  as  to  his  intention  in  making  a  deposit  in  the 
name  of  his  wife  to  rebut  the  presumption  of  a  gift. 

[Ed.  Note.— For  other  cases,  see  E\idence,  Cent  Dig.  {  440;  Dec.  Dig. 
S  I51.*] 

Smith,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  Julia  McMahon,  as  sole  executrix  of  the  last  will  and 

tament  of  Johanna  Cronin,  deceased,  against  Quincy  W.  Wellington 

I  another,  in  which  Patrick  Cronin  was  substituted  as  defendant. 

)m  a  judgment  for  plaintiff  and  an  order  denying  a  motion  for  a 

V  trial,  the  substituted  defendant  appeals.    Reversed,  and  new  trial 

nted. 

'he  action  was  brought  by  the  plaintiff  as  executrix  of  the  wiU  of  Johanna 
nin,  deceased,  against  Quincy  W.  Wellington  and  Benjamin  W.  Welling- 
,  to  recover  the  sum  of  $764.26,  the  money  represented  by  a  certificate  of 
osit  dated  June  6,  1906,  issued  by  Q.  W.  Wellington  &  Co.'s  Bank,  of  Corn- 
,  N.  Y.  The  defendant  claiming  the  money,  he  was  substituted  as  defend- 
,  and  the  money  was  brought  into  court 
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Johanna  Cronln  died  September  12,  1906,  leaving  a  will  wherein  she  gave 
all  of  her  personal  property  to  the  plaintiff,  her  sister,  subject  to  the  pay- 
ment of  the  income  to  the  defendant  during  life»  and  appointed  her  the  ex- 
ecutrix. 

It  appeared  upon  the  trial  that  on  the  25th  day  of  April,  1900,  the  de- 
fendant deposited  $300  in  Q.  W.  Wellington  &  Co.'s  Bank,  to  the  credit 
of  Johanna  Cronin,  his  wife,  and  received  a  certificate  of  deposit  for  that 
sum,  which  recited  that  Johanna  Cronin  had  deposited  three  hundred  dollars, 
payable  on  return  of  the  certificate  properly  Indorsed;  that  each  year  there- 
after down  to  the  year  IJKXJ,  the  wife  indorsed  the  certificate  talven  the  year 
before,  and  the  defendant  surrendered  it  to  the  banl^  and  took  out  a  new 
certificate  for  the  amount  and  the  interest  and  other  like  deposits,  to  the 
credit  of  his  wife,  so  that,  the  certificate  issued  on  the  6th  day  of  June,  1906, 
was  for  the  sum  of  $764.26. 

The  defendant  testified  that  each  year  he  took  the  certificate  home  and  put 
it  in  a  drawer,  of  which  he  had  a  key,  and  where  he  kept  all  his  other  papers 
and  accounts,  and  that  it  remained  there  until  he  took  it  back  at  the  end  of 
the  year  to  exchange  it  for  another ;  that  when  he  put  the  certificate  of  June 
6,  1906,  in  the  drawer  he  put  the  key  in  his  pocket  and  did  not  take  the  cer- 
cificate  out  of  the  drawer  until  after  the  death  of  his  wife. 

It  also  appeared  that  the  defendant  had  done  considerable  business  at  the 
bank,  that  he  had  made  several  other  deposits,  and  the  certificates  of  deposit 
had  been  issued  to  him  in  his  own  name. 

The  plaintiff,  the  executrix  and  principal  legatee,  was  called  as  a  witness 
on  the  trial  in  her  own  behalf  and  gave  evidence  concerning  a  transaction 
between  the  deceased  and  the  defendant.  The  defendant  gave  evidence  in  his 
own  behalf,  under  section  829  of  the  Code  of  Civil  Procedure,  concerning  the 
same  transaction  testified  to  by  the  plaintiff.  His  narrative  of  the  transaction 
is  substantially  that  he  told  his  wife  that  the  note  was  due  in  Wellington's 
Bank  and  he  wanted  to  get  it  renewed  to  keep  it  up  to  date  and  that  he  did 
not  find  the  key  where  he  kept  it;  that  the  deceased  said  "If  you  will  put 
it  in  my  name,  if  you  will  I  will  give  you  the  key  and  you  can  have  that 
note  if  you  will  put  it  in  my  name,  but  I  know"  she  says  '^e  money  is 
yours"  she  said  "and  your  earnings."  He  also  testified  that  she  said  that  she 
would  feel  more  satisfied  and  better  and  it  would  make  her  mind  easy  if  he 
would  put  it  in  her  name,  "But  I  know  the  money  is  yours'* ;  that  he  said  that 
he  knew  she  was  sick  and  "I  don't  want  your  mind  to  be  uneasy,"  I  said,  "bat 
you  know  the  money  is  mine:  I  will  fix  it  that  way  to  please  you."  He  said 
that  he  then  went  to  the  drawer  and  took  out  the  certificate,  asked  the 
plaintiff  to  sign  his  wife's  name  to  it  and  went  up  to  the  bank  with  it,  and 
that  before  he  surrendered  it  and  received  the  certificate  in  question,  he  had 
a  conversation  with  Mr.  Eaton,  the  cashier.  The  defendant  was  then  asked 
"What  was  the  conversation?"  This  was  objected  to  by  plaintiff's  counsel, 
excluded  by  the  court  and  the  defendant  excepted.  The  defendant  was  also 
asked:  "When  you  deposited  this  money  in  the  bank  in  your  wife's  name  and 
took  the  certificate  home  and  put  it  in  the  drawer  where  you  kept  your  papers, 
did  you  intend  that  as  a  gift  to  anybody?"  This  was  objected  to  by  the 
plaintiff  and  excluded  by  the  co\irt,  and  an  exception  was  taken  to  the  ruling. 
The  court  also  refused  to  permit  the  defendant  to  testify  to  the  talk  had 
with  the  people  at  the  bank  in  April,  1900,  when  he  deposited  the  $300  to 
the  credit  of  his  wife  and  received  the  first  certificate  of  deposit 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL, 
HOUGHTON,  and  BETTS,  JJ. 

jj  Waldo  W.  Willard,  for  appellant. 

■J  Alexander  C.  Eustace,  for  respondent 

J*j  SEWELL,  J.     One  of  the  questions  tried  and  determined  by  the 

if.  jury  was  whether  a  gift  by  the  defendant  to  the  deceased  of  the 

\'  \  moneys  deposited  by  him  was  established. 
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he  testimony  of  the  defendant  tended  to  show  that,  while  the  form 
he  deposit  imputed  such  an  intention,  he  had  in  fact  no  intention 
livesting  himself  of  ownership.  This  evidence  was  clearly  com- 
nt  upon  the  question  whether  the  sum  deposited  became  an  ac- 
plished  gift.  In  considering  this  issue  of  fact,  the  jury  also  had 
right  to  know  what  the  defendant  said  at  the  time  he  made  the 
as  well  as  the  first  deposit,  for  the  purpose  and  intention  attend- 
the  original  transaction  followed  all  the  subsequent  deposits. 
It  the  defendant  safd  at  the  time  of  making  the  deposit  if  it  bore 
he  character  of  the  deposit  made  was  one  of  the  attending  cir- 
stances  by  which  the  jury  could  determine  whether  he  intended 
lat  time,  and  by  the  act  of  deposit,  to  give  the  money  to  her.  In 
case  of  Mabie  v.  Bailey,  95  N.  Y.  206,  Judge  Andrews,  in  dis- 
ing  the  question  whether  surrounding  circumstances  may  not  be 
vn  to  vary  or  explain  the  character  of  a  deposit  and  the  intent  with 
:h  it  was  made,  said: 

r  it  was  now  necessary  to  decide  that  point,  I  should  incline  to  the  opln- 
Ihat  the  character  of  such  a  transaction,  as  creating  a  trust,  is  not  con- 
\e\y  established  by  tlie  mere  fact  ot  the  deposit  so  as  to  preclude  evi- 
e  of  contemporaneous  facts  and  circumstances  constituting  res  gestoe 
low  that  the  real  motive  of  the  depositor  was  not  to  create  a  trust,  but 
ccomplish  some  independent  and  different  purpose  inconsistent  with  an 
ition  to  divest  himself  of  the  beneficial  ownership  of  the  fund." 

I  Cunningham  v.  Davenport,  147  N.  Y.  43,  41  N.  E.  412,  33  L. 
\.  373,  49  Am.  St.  Rep.  641,  the  scope  of  this  decision  was  that 
ence  of  contemporaneous  facts  and  circumstances  is  admissible 
jcplain  the  depositor's  intent,  and  I  have  found  no  decision  in  con- 
with  this  conclusion. 

^e  also  think  that  the  court  erred  in  excluding  the  testimony  of 
defendant  as  to  whether  he  intended  to  make  a  gift  when  he  de- 
ted  the  money  in  the  bank  in  his  wife's  name.    We  see  no  reason 

he  was  precluded  from  testifying  to  that  fact.  It  cannot  be  doubt- 
hat  this  testimony  bears  directly  upon  this  issue  in  the  case.     It 

an  important,  if  not  the  controlling,  factor  in  rebutting  the  pre- 
ption  arising  from  the  form  of  the  deposit.  If  the  defendant  in- 
led  by  the  act  of  depositing  the  money  to  make  a  gift,  it  then  be- 
es complete.  But,  if  the  deposit  was  to  the  credit  of  the  wife 
reasons  connected  with  taxation,  the  rules  of  the  bank  limiting 
amount  which  any  one  individual  may  keep  on  deposit,  a  desire 
onceal  from  others  knowledge  of  his  pecuniary  condition,  the  gift 

not  an  accomplished  fact.    Beaver  v.  Beaver,  117  N.  Y.  421,  22 
E.  940,  6  L.  R.  A.  403,  15  Am.  St.  Rep.  531. 
ur  conclusion,  therefore,  is  that  the  judgment  should  be  reversed 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event, 
concur,  except  SMITH,  P.  J.,  dissenting  in  memorandum. 

MITH,  P.  J.  (dissenting).  I  agree  if  the  gift  be  claimed  from 
simple  fact  of  the  form  of  the  deposit  that  it  would  be  competent 
how  what  was  said  at  the  time  that  the  deposit  was  made.  In- 
uch,  however,  as  the  deposit  was  made  in  pursuance  of  an  agree- 
t  theretofore  made  with  his  wife  to  put  the  certificate  in  her  nume. 
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it  does  not  seem  to  me  rijo^ht  that  this  man  after  having  made  that 
agreement  can  alter  its  effect  by  any  declarations  made  at  the  time 
that  he  made  the  deposit  not  in  the  presence  of  his  wife.  Suppose 
in  pursuance  of  a  contract  between  a  man  and  his  wife  the  man  had 
deposited  in  her  name  in  the  bank  $1,000,  could  he  after  her  death 
claim  that  the  $1,000  was  his  because  when  he  deposited  the  moneys 
he  had  told  the  cashier  that  the  moneys  were  put  in  his  wife's  name 
to  avoid  taxation  for  instance,  or  for  any  other  specific  purpose?  It 
seems  to  me  rank  hearsay.  For  whatever  purpose  he  made  the  agree- 
ment to  take  the  certificate  in  her  name,  he  made  it  for  the  purpose 
of  getting  possession  of  another  certificate  which  was  already  in  her 
name,  and  she  had  the  right  to  assume  when  the  new  certificate  was 
brought  back  in  her  name  that  her  title  was  not  impaired  by  some  dec- 
laration her  husband  might  have  made  at  the  time  he  deposited  the 
money  and  took  out  the  certificate  not  in  her  presence.  I  therefore 
dissent 


(71  Misc.  Rep.  158.) 

PEOPLE  ex  rcl.  LANGE  v.  PALMITTER. 

(Supreme  Court,  Special  Term,  New  York  County.     March  28,  1911.) 

1.  Municipal  Cobpobations  (|  661*) — Regulation  of  Stbeets— Obdinances 

—Validity. 

Under  Greater  New  York  Charter  (Laws  1901,  c.  466)  §i  43,  44,  50,  au- 
thorizing the  board  of  aldermen  to  adopt  ordinances  proper  for  the  good 
government  of  the  city,  and  to  regulate  the  use  of  the  streets  and  side- 
walks, etc.,  an  ordinance  prohibiting  persons  from  selling  theater  tickets 
on  the  streets  in  front  of  theaters  is  within  the  police  power  to  adopt 
reasonable  regulations  regulating  the  traffic  on  sidewalks,  as  preventing 
the  collecting  of  crowds  on  sidewalks  interfering  with  the  use  thereof 
by  the  public. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  S 
661.*] 

2.  Constitutional  Law  (§  88*) — Personal  Rights— Choice  of  Occupation. 

The  ordinance  is  not  invalid  as  depriving  any  citizen  of  the  right  of 
earning  his  livelihood  in  a  lawful  manner,  since  any  citizen  may  sell  tick- 
ets in  any  store  or  office. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §S  164, 
1G5 ;   Dec.  Dig.  §  88.*] 

Habeas  corpus  by  the  People,  on  the  relation  of  John  B.  Lange, 
against  Clinton  C.  Palmitter,  a  police  officer  of  the  City  of  New  York, 
for  discharge  from  custody.    Writ  dismissed,  and  prisoner  remanded. 

Guggenheimer,  Untermeyer  &  Marshall  (Louis  Marshall,  of  coun- 
sel), for  relator. 

Archibald  R.  Watson,  Corp.  Counsel,  and  Louis  H.  Hahlo,  Asst. 
Corp.  Counsel,  for  respondent. 

NEWBURGER,  J.  The  petitioner  seeks  to  be  discharged  from 
the  defendant's  custody  on  the  ground  that  the  ordinance  under  which 
he  has  been  arrested  is  void  for  the  reasons  set  forth  in  his  petition. 
This  ordinance  was  adopted  by  the  board  of  aldermen  on  the  14th 

*For  oUier  cases  see  sAzne  topic  &  {  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  February,  1911,  and  approved  by  the  mayor  on  February  16, 
1,  and  reads  as  follows: 

Ordinance  Relatlye  to  Public  Places  of  Amusement 
3e  it  ordained  by  tlie  board  of  aldermen  of  the  city  of  New  York  as  fol- 
i: 

Section  1.  No  person  shall  conduct  on  or  in  any  street  in  the  city  of  New 
k,  the  business  of  selling  or  offering  for  sale  any  ticket  of  admission  or 

other  evidence  of  any  license,  contract  or  right  of  entry  to  any  perform- 
i  or  exhibition  in  or  about  the  premises  of  any  duly  licensed  theater,  con- 

halU  place  of  public  amusement,  circus,  common  show,  or  any  place  of 
Lie  amusement  for  which  a  license  is  not  required  by  law.  Nor  shall  any 
son  solicit  by  words,  signs,  circulars  or  other  means  any  person  to  pur- 
se any  such  ticket  upon  any  such  street  Any  person  guilty  of  a  violation 
;his  ordinance,  or  any  part  thereof,  shall,  upon  conviction  before  a  city 
:istrate,  be  punished  by  a  fine  not  exceeding  ten  dollars,  and  in  default  of 
Dient  of  any  fine  so  imposed,  shall  be  committed  to  the  city  prison  for  a 
11  not  exceeding  ten  days,  each  day  of  such  imprisonment  to  be  taken  as 
luidation  of  each  dollar  of  such  fine. 

$ec.  2.  This  ordinance  shall  take  effect  thirty  days  after  its  approval  by 
mayor." 

'he  petitioner  is  charged  with  having  violated  this  ordinance,  in 
t  on  the  20th  day  of  March,  1911,  in  the  public  street  in  the  city 
Mew  York,  in  front  of  the  Metropolitan  Opera  House,  1419  Broad- 
r,  he  unlawfully  conducted  the  business  of  selling  a  ticket  of  admis- 
1  to  said  opera  house.  He  admits  that  he  is  a  ticket  speculator, 
,  although  no  reference  is  made  in  his  petition  as  to  whether  he 
I  tickets  at  the  time  and  place  referred  to  in  the  complaint  before 
magistrate,  yet  he  claims  to  have  a  large  number  of  tickets  to  the 
ra  house  in  his  possession. 

t  is  contended,  however,  that  the  board  of  aldermen  had  no  power 
>ass  the  ordinance, 
lection  43  of  the  charter  (Laws  1901,  c.  466)  provides  in  part : 

Sec.  43.  The  board  of  aldermen  shall  have  power  to  make,  ♦  ♦  ♦  all 
Inances  ♦  ♦  ♦  not  contrary  to  the  laws  of  the  state,  or  the  United 
tes,  •  •  ♦  as  they  may  deem  necessary  and  proper  for  the  good  gov- 
Qient,  order  and  protection  of  persons  and  property  and  for  the  preserva- 
i  of  the  public  health,  peace  and  prosperity  of  said  city  and  its  inhabit- 


Section  44  provides : 

No  enumeration  of  powers  in  this  act  shall  be  held  to  limit  the  legislative 
rer  of  the  board  of  aldermen  except  as  in  this  act  specifically  provided; 
.  the  board  of  aldermen  in  addition  to  all  enumerated  powers  may  exercise 
of  the  powers  vested  in  the  city  of  New  York  by  this  act,  or  otherwise,  by 
per  ordinances,  rules,  regulations  and  by-laws  not  inconsistent  with  the 
visions  of  this  act,  or  with  the  Constitution  or  laws  of  the  United  States 
^r  this  state;  and,  subject  to  such  limitations,  may  from  time  to  time  or- 
a  and  pass  all  such  ordinances,  rules,  regulations,  and  by-laws  applicable 
^ugtaout  the  whole  thereof,  as  to  the  said  board  of  aldermen  may  seem 
it  for  the  good  rule  and  government  of  the  city,  and  to  carry  out  the  pur- 
es  and  provisions  of  this  act  or  of  the  enforcement  of  the  same  by  such 
s,  penalties,  forfeitures  and  imprisonment  as  may  by  ordinance  or  by  law 
prescribed.*' 

[n  section  50  of  the  charter  is  found  the  following: 

Subject  to  the  Constitution  and  laws  of  the  state,  the  board  of  aldermen 
11  have  power  to  regulate  the  use  of  streets  and  sidewalks  by  foot  pas- 
gers,  animals  or  vehicles    *    *    *    to  prevent  encroachments  upon  and 
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obstmetlons   to   tlie  str(?ets    ♦    *    •    to   regulate  public  cries,   advertising 
noises,  steam  whistles  and  rliif^ing  of  bells  in  tiie  streets." 

Mr,  Justice  Chase,  in  Fifth  Avenue  Coach  Co.  v.  City  of  New  York, 
XM  N.  Y.  at  page  28,  8(1  N.  E.  at  page  826  (21  L.  R.  A.  [N.  S.] 
744),  in  referring  to  the  right  of  the  city  to  adopt  ordinances  pursuant 
to  power  given  it  by  the  charier,  says: 

"TLat  tlie  defeuiJiiiit  owns  in  fee?  the  streets  and  avenues  over  which  the 
plftliUlff  runs  its  stages  Is  not  tlls[>uted.  Such  streets  are  held  in  trust  for 
public  uset*.  In  Osborne  v.  Auluini  Telephone  Company,  189  N.  Y.  3113,  397 
[82  N.  E.  42a  42i*J,  this  coutt  my:  ^Cities  which  own  the  fee  in  the  streets 
may  contract.  lt?fise  or  grant  tbeir  use  for  public  or  municipal  purposes  not 
inconsLsteiit  with  nor  prejutllcial  ui  the  public  easement  or  use  for  street  pur- 
poses. In  such  cases  tlit?  fee  hovfiig  been  transferred  to  the  municipality,  it 
eau  grant  ri^-hts  In  the  sti-eets  oth^ir  than  for  street  purposes  which  do  not 
Impair  the  piiiilic  eixsement.'  T\w  converse  of  such  statement  is  true,  and  a 
city  which  owua  the  fee  of  Its  streets  can  refrain  from  granting  rights  there- 
in that  are  not  for  street  pun>0Res.  ♦  •  ♦  In  further  considering  the  au- 
thority of  defendant  to  enact  said  ordinance,  the  language  of  the  charter 
may  be  repeal  ted  in  bo  far  as  it  siiys  that  the  board  of  aldermen  may  make 
such  ordinances  'as  they  may  deeJii  necessary  and  proper  for  the  good  gov- 
ernment •  •  ♦  of  said  city  and  its  inhabitants,'  and  also,  *as  to  the  said 
board  of  aldermen  may  Feem  meot  for  the  good  will  and  government  of  the 
elty.'  •  •  ♦  The  board  of  aldermen  are  tl^us  the  judges  as  to  what  ordi- 
nanctH?!  t^^ey  wlil  pass  to  carry  out  and  preserve  the  interests  of  the  munic- 
ipality and  milesa  an  ordlnaiico  parsed  by  them  is  wholly  arbitrary  and  unrea- 
sonable it  shimld  lie  upheld.  The  necessity  and  advisability  of  the  ordinance 
is  ftvr  thp  legislative  iwwer  to  determine.  The  presumption  is  in  favor  of  the 
ordinance." 

In  People  ex  rel.  Armstrong  v.  Warden,  .183  N.  Y.  223,  7G  N.  E. 
11,  2  L.  R.  A.  (N.  S.)  S5D,  the  court  says: 

"The  otlier  «>bjt»<tion  made  by  tlif  relator  to  the  validity  of  the  statute  pre- 
sents a  qupstiou  which  has  iioeii  \  ery  much  discussed  in  this  court  as  well 
as  In  other  cuurts,  and  that  Is  tbnt  the  statute  interferes  with  the  relator's 
rlglit  to  car  17  on  a  lawful  busiaesa  without  being  hampered  by  statutory  reg- 
ulations. The  cases  are  abundant  which  held  that  the  individual  has  the 
right  to  carry  on  any  lawinl  Ijiusiness,  or  earn  his  living  in  any  lawful  way. 
and  that  the  Ijepjlslaiiire  has  no  right  to  interfere  with  his  freedom  of  action 
in  that  respect,  or  otherwise  place  restraints  upon  his  movements.  But.  of 
coni*?;e,  these  cases  nmst  all  be  nnderstood  as  applying  to  laws  that  are  not 
wit  bin  the  police  iiower.  If  tive  statute  comes  fairly  within  the  scope  of  the 
police  power.  It  is  a  valid  law.  sil though  it  may  interfere  in  some  respects 
with  the  liberty  of  the  citizen,  which,  of  course,  Includes  his  right  to  follow 
any  lawful  emv>loyment.  A  statute  to  promote  the  public  health,  the  public 
sjifcty.  or  to  secure  rmblic  order  or  for  the  prevention  or  suppression  of  fraud 
Is  a  valid  law.  altlinugh  tt  may,  in  some  respects,  interfere  with  individual 
freeihim.  Ail  ImsiucJSB  and  occupations  are  conducted  subject  to  the  exercise 
of  tbe  police  power.  Individnai  freedom  must  yield  to  regulations  for  the 
public  good.  It  may  be  laid  ib^wn  as  a  general  principle  that  legislation  is 
valid  which  has  for  Its  ol^ject  tbe  promotion  of  the  public  health,  safety,  mor- 
als, convenience,  and  general  welfare,  or  the  prevention  of  fraud  or  Im- 
morality." 

It  is  apparent  that  the  control  of  the  streets  and  the  adoption  of  rea- 
sonable regulations  as  to  the  Iraflftc  thereon  and  the  use  of  the  side- 
walks by  foot  passengers  is  within  the  powers  of  the  board  of  alder- 
men of  this  city.  The  ordinance  is  not  unreasonable,  oppressive,  or 
in  contravention  of  common  ris^^ht.  Broadway  is  an  important  thor- 
oughfare.   It  is  crowded  at  all  hours,  and  the  effect  of  selling  tickets 
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the  sidewalk  might  be  to  collect  crowds,  and  thus  to  interfere  with 
use  of  the  sidewalks  by  the  public,  and  lead  to  disorder.  Nor 
is  the  ordinance  deprive  any  citizen  of  the  right  of  earning  his  liveli- 
Dd  in  a  lawful  manner  as  is  contended  by  petitioner.  It  simply  pro- 
its  the  party  from  selling  tickets  on  the  streets  in  front  of  any 
msed  theater  or  place  of  amusement.  He  may  sell  his  tickets  in  any 
re,  office,  and  to  any  person,  but  not  on  the  street  in  front  of  a  li- 
ised  theater.  Nor  is  the  ordinance  in  violation  of  the  constitutional 
hts.of  the  petitioner.  The  case  of  People  ex  rel.  Tyroler  v. 
irden,  157  N.  Y.  116,  51  N.  E.  1006,  43  L.  R.  A.  264,  68  Am.  St. 
p.  763,  relied  upon  by  the  petitioner,  has  no  application  to  this  case. 
Vs  was  said  by  the  Court  of  Appeals  in  Collister  v.  Hayman,  183  N. 
250,  76  N.  E.  80,  1  L.  R.  A.  (N.  S.)  1188,  111  Am.  St.  Rep.  740: 

Oor  recent  decision  in  People  ex  rel.  Tyroler  v.  Warden,  167  N.  Y.  116 
N.  R  1006,  43  L.  R.  A.  264,  G8  Am.  St  Rep.  763],  relied  upon  by  the  ap- 

lant.  Is  not  analogous.     We  there  adjudged  unconstitutional  a  statute 

Ich  prohibited  as  a  crime  the  selling  of  transportation  tickets  by  any  per- 
except  common  carriers  and  their  specially  authorized  agents,  in  go  far 

It  undertook  to  prohibit  citizens  of  the  state  from  engaging  in  the  business 

brokerage  in  passenger  tickets." 

it  must  therefore  be  held  that  the  ordinance  complained  of  was  wilh- 
the  powers  of  the  board  of  aldermen,  and  that  the  arrest  by  the  de- 
idant  was  justified.  The  writ  must  be  dismissed,  and  the  prisoner 
landed. 


BALDWIN  ▼.  LOCOMOBILE  CO.  OF  AMERICA, 
preme  Court,  Appellate  Division,  Second  Department.     March  24,  1011.) 

3HWATS  (§  184*) — Automobiles— CoNTBiBUTOBT  Neglioekce. 

Plaintiff  injured  by  the  skidding  of  an  automobile  at  a  race  which 
he  was  attending  held  guilty  of  contributory  negligence,  so  as  to  prevent 
recovery  therefor. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent.  Dig.  §|  471-474; 
Dec.  Dig.  §  184.*] 

Woodward  and  Hirschberg,  JJ.,  dissenting. 

\ppeal  from  Trial  Term,  Queens  County. 

\ction  by  Ralph  S.  Baldwin,  an  infant,  by  Winfield  H.  Baldwin,  his 

irdian  ad  litem,  against  the  Locomobile  Company  of  America.    On 

trgument  of  defendant's  appeal  from  a  judgment  for  plaintiff  and 

order  denying  a  motion  for  a  new  trial.    Reversed,  and  new  trial 

inted. 

\rgued  before  HIRSCHBERG,  BURR,  CARR,  WOODWARD, 

1  RICH,  JJ. 

Stephen  Van  Wyck  (Henry  W,  Goddard,  on  the  brief),  for  appel- 

t. 

HLenry  M.  Dater  (George  F.  Elliott  and  Jay  S.  Jones,  on  the  brief), 

•  respondent. 

r  other  cues  lee  lazoe  toptc  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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BURR,  J.  On  November  6,  1906,  the  American  Automobile  Asso- 
ciation was  conducting  a  speed  contest  upon  certain  specified  highways 
in  Nassau  county  in  connection  with  a  prize  offered  by  William  K. 
Vanderbilt,  Jr.,  to  be  competed  for  by  motor  vehicles  representing 
America  and  foreign  countries.  It  was  being  conducted  with  the  con- 
sent of  the  board  of  supervisors  of  said  county.  Defendant  had  en- 
tered a  car  in  the  said  competition,  which  was  operated  by  its  employe. 
A  part  of  the  course  was  over  a  road  which  was  50  feet  in  width, 
known  as  the  "Jericho  Turnpike."  The  racing  cars  proceeded  north- 
erly along  this  road  until  they  reached  another  road  intersecting  it  at 
right  angles.  Toward  the  right  this  road  led  to  Huntington,  and  to- 
ward the  left  to  Roslyn.  The  westerly  portion  of  this  road  which  led 
toward  Roslyn  was  70  feet  wide.  At  this  point  it  was  necessary  to 
make  a  sharp  turn  from  the  Jericho  turnpike  into  the  Roslyn  road.  To 
the  north  of  this  road  there  was  another  road  50  feet  wide,  extending 
toward  Oyster  Bay.  The  easterly  and  westerly  lines  thereof  were  a 
short  distance  to  the  west  of  the  corresponding  lines  of  the  Jericho 
turnpike,  so  that  the  Oyster  Bay  road,  although  nearly  so,  was  not 
exactly  a  continuation  thereof.  A  vehicle  coming  north  in  the  center 
of  the  Jericho  turnpike  could  pass  into  and  along  the  Oyster  Bay  Road 
without  at  all  altering  its  course.  During  the  progress  of  the  race, 
and  toward  the  close  thereof,  the  car  entered  by  defendant  and  op- 
erated by  its  employe  in  attempting  to  make  this  sharp  turn  was 
deflected  from  the  course  and  ran  into  the  opening  of  the  Oyster  Bay 
road  for  a  short  distance,  striking  plaintiff  and  inflicting  upon  him 
serious  injuries.  From  a  judgment  entered  upon  the  verdict  of  a  jury 
awarding  him  compensation  therefor,  and  from  an  order  denying  a 
motion  for  a  new  trial,  this  appeal  is  taken. 

There  is  a  conflict  of  evidence  as  to  the  exact  place  of  the  accident, 
and  whether  defendant's  car  left  the  course  at  all,  as  to  the  manner  of 
the  happening  thereof,  and  whether  the  car  "skidded"  and  deflected 
from  its  course,  or  came  into  collision  with  plaintiff  because  he  with 
others  had  crowded  over  the  line  of  the  highway  in  their  anxiety  to 
obtain  a  good  view  of  the  contest.  There  is  evidence,  however,  which 
the  jury  have  accepted  as  credible  from  which  negligence  in  the  opera- 
tion of  the  car  could  be  found.  Assuming  this,  we  think  that  plaintiff 
S  has  failed  upon  the  other  branch  of  the  case.    His  testimony  is  some- 

\  what  conflicting,  but,  taking  that  view  thereof  most  favorable  to  him, 

1  we  think  that  his  contributory  negligence  is  affirmatively  established. 

I  At  the  time  of  the  accident  he  was  between  15  and  16  years  of  age. 

1  He  resided  in  Norwalk,  Conn.,  and  came  to  the  scene  of  the  accident 

-J  with  his  father  and  other  relatives  the  night  before  the  race  was  to  take 

]|  place  for  the  express  purpose  of  being  a  spectator  thereof.     He  was 

\  somewhat  familiar  with  the  use  of  automobiles,  and  knew  the  ten- 

i  dency  of  cars  going  round  a  curve  at  a  high  rate  of  speed  to  "skid'* 

j  or  deflect  from  the  course.    He  had  observed  during  the  progress  of 

the  race  that  every  car  as  it  passed  round  this  curve  had  "skidded" 
more  or  less,  and  had  turned  up  the  road,  and  he  estimated  that  he  had 
seen  this  happen  during  this  particular  race  about  a  hundred  times. 
When  he  arrived  at  the  course,  he  selected  as  his  point  of  observation  a 
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tion  on  a  horse  block  on  the  northeast  comer  of  the  road  to  Oyster 
and  the  Roslyn  and  Huntington  road.  From  the  fact  that  the 
erly  line  of  the  Oyster  Bay  road  was  a  little  to  the  west  of  the 
esponding  line  of  the  Jericho  turnpike,  this  was  doubtless  a  most 
rable  place  from  which  to  witness  the  contest,  since  the  spectator 
ing  south  could  see  the  cars  approaching  for  a  long  distance  down 
turnpike,  and  could  also  witness  the  skill  of  the  operators  in  mak- 
the  sharp  turn  into  the  Roslyn  road.  But  it  was  also  one  of  the 
t  dangerous  positions  in  case  a  car  did  "skid"  or  deflect  from  the 
se  while  making  the  turn,  and  particularly  was  this  the  case  if  one 
ed  a  short  distance  to  the  west  of  this  horse  block  and  into  the 
Iway  of  the  Oyster  Bay  road.  Plaintiff  not  only  knew  of  this 
jer  from  his  own  experience,  but  had  been  cautioned  by  his  father 
It  going  over  on^  the  Oyster  Bay  road  at  all  and  had  been  told  by 
not  to  stay  there  because  it  was  dangerous.  Notwithstanding  this, 
tly  before  the  accident,  he  left  his  father,  crossed  the  Oyster  Bay 
I,  and  went  to  the  shop  of  the  Diamond  Tire  Company.  The  pur- 
t  of  his  goinjg;  there  does  not  appear,  but  whatever  it  may  have  been 
as  accomplished,  and  he  was  returning  to  join  his  father  on  the 
ler  where  the  horse  block  was  situated.  While  so  doing,  a  warning 
given  that  a  car  was  coming  up  the  Jericho  turnpike  preparatory 
tiaking  the  turn.  He  looked  and  saw  defendant's  car  coming  400 
iOO  feet  up  the  road.  Notwithstanding  that  he  saw  it  approaching 
high  rate  of  speed,  notwithstanding  his  knowledge  of  the  dangers 
he  situation,  notwithstanding  the  caution  that  had  been  given  to 
of  the  danger  of  being  in  the  Oyster  Bay  road  at  such  a  time,  he 
:eeded  on  his  way  without  paying  any  further  attention  to  the  car, 
,  when  about  halfway  across  the  road,  was  struck  and  injured, 
laintiff's  evidence  was  contradictory  as  to  the  distance  that  he  was 
th  of  a  line  in  continuation  of  the  northerly  line  of  the  Roslyn  road 
[le  moment  when  he  was  struck.  In  his  bill  of  particulars  he  states 
distance  to  be  from  6  to  10  feet ;  in  his  testimony  he  places  it  at 
eet.  There  were  other  people  standing  in  the  road.  At  one  time  in 
ng  his  evidence  he  stated  that  he  saw  the  flags  waving  and  started 
o  out  so  that  he  could  see  the  car,  and  passed  two  or  three  lines  of 
Die  in  getting  up  nearer  the  front  of  the  crowd.  At  another  time 
itated  that  he  was  crossing  the  Oyster  Bay  road  very  nearly  in  the 
:er  of  the  crowd  standing  within  the  lines  thereof,  but  that  the 
vd  parted  when  it  saw  the  car  coming,  so  that  at  the  time  of  the 
dent  he  was  on  the  edge  thereof.  Whatever  his  exact  position  may 
e  been,  according  to  his  own  testimony  he  deliberately  went  into 
ace  of  known  danger,  in  the  imminent  presence  thereof,  and  with- 
exercising  the  slightest  precaution,  when  there  was  no  necessity 
him  to  do  so  unless  it  was  to  gratify  his  curiosity  in  observing 
operator  of  the  car  make  this  dangerous  turn.  Even  if  he  could 
excused  for  attempting  to  cross  the  road  just  as  the  car  was  ap- 
aching,  it  is  quite  apparent  that,  if  he  had  exercised  a  degree  of 
5  corresponding  to  that  exercised  by  others  standing  in  the  road, 
night  have  avoided  the  accident,  as  they  did. 
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The  judgment  and  order  appealed  from  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event, 

CARR  and  RICH,  JJ.,  concur. 

WOODWARD,  J.  (dissenting).  I  dissent  from  the  opinion  of  Mr. 
Justice  BURR,  for  it  seems  to  me  that,  unless  we  are  to  hold  that  the 
most  unfavorable  view  which  the  jury  might  have  taken  of  the  evi- 
dence is  to  be  deemed  established  in  spite  of  the  verdict  in  favor  of 
the  plaintiff,  there  is  no  ground  for  a  reversal  of  .this  judgment.  On 
the  6th  day  of  October,  1906,  the  plaintiff,  then  about  14  years  of  age, 
.  came  from  Norwalk,  Conn.,  with  his  father,  uncle,  and  other  relatives, 
to  witness  the  automobile  race,  commonly  known  as  the  Vanderbilt 
Cup  Races,  at  Long  Island,  and  took  up  a  position  at  or  near  the  junc- 
tion of  the  highways  known  as  the  Oyster  Bay  road,  Jericho  turnpike, 
and  East  Norwich  road.  The  board  of  supervisors  of  Nassau  county 
had,  by  resolution,  set  apart  certain  highways  for  the  purposes  of  these 
contests,  among  them  being  the  Jericho  road  and  the  Roslyn  road  (so- 
called),  the  former  road  running  generally  north  and  south  and  the 
latter  east  and  west.  These  roads  crossed  at  right  angles  at  East  Nor- 
wich Corners,  and  as  the  races  in  question  were  conducted  the  cars 
came  from  the  south,  running  north,  turning  at  right  angles  to  the 
west  into  the  Roslyn  road  at  the  point  of  intersection.  The  Jericho 
road  continues  north  from  East  Norwich  Corners,  with  a  deflection, 
and  is  known  from  that  point  as  Oyster  Bay  road,  and  several  oth- 
er roads  converge  at  or  near  East  Norwich  Corners.  The  Oyster  Bay 
road  was  not  included  in  the  roads  set  apart  for  these  races.  It  was 
open  to  general  use  as  a  highway,  and  the  plaintiff's  theory  of  the 
case,  which  has  been  accepted  as  the  true  one  by  the  jury,  and  which 
is  amply  supported  by  the  evidence,  is  that  he  had,  after  witnessing 
several  events,  gone  with  his  brother  and  some  cousins  to  a  tire-re- 
pairing shop  a  short  distance  away,  leaving  his  father  and  others  at 
i  the  junction  of  the  roads  upon  a  horse  block  from  which  they  were 

I  watching  the  events,  and  that,  when  he  had  completed  his  errand  at 

i  the  repair  shop,  he  started  to  return  to  the  place  where  he  had  left 

his  father;  that,  just  as  he  had  reached  a  point  about  one-half  the 
I  way  across  Oyster  Bay  road,  and  while  about  20  feet  from  the  line 

J  of  the  Jericho  road,  a  warning  was  given  that  the  cars  were  coming, 

and  that  he  continued  on  his  way,  when  the  crowd  opened  and  the  de- 
fendant's automobile,  which  was  participating  in  the  race,  dashed  into 
:  Oyster  Bay  road,  instead  of  turning  the  corner  into  Roslyn  road,  and 

r  knocked  him  down,  doing  the  injuries  for  which  he  has  recovered  a 

.  verdict  of  $7,000.    It  is  urged  on  appeal,  and  members  of  this  court 

■  seem  to  agree  with  the  contention,  that  the  plaintiff  was  guilty  of  con- 

tributory negligence  as  a  mattet  of  law,  because  it  is  said  that  he 
I  knew  the  danger,  that  his  father  had  warned  him  not  to  remain  in 

Oyster  Bay  road,  and  that  this  boy  of  14  years  of  age  was  somewhat 
familiar  with  automobiles  and  knew  of  their  tendency  to  skid  in  round- 
ing corners,  etc.,  and  the  defendant  asserts  that  the*  plaintiff  was  not 
invited  to  be  at  these  races.  But  the  plaintiff  did  not  require  an  invi- 
tation to  be  present  in  the  open,  public  highways  of  this  state.     His 
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version  is  that  he  was  in  the  act  of  crossing  Oyster  Bay  road,  where  he 
had  an  absolute  right  to  be,  and  the  mere  fact  that  his  father  had 
cautioned  him  not  to  remain  in  that  road  because  it  was  dangerous 
did  not  in  any  manner  detract  from  his  lawful  right  to  make  use  of 
that  highway  in  going  to  the  repair  shop  or  in  returning  to  his  father. 
The  place  may  have  been  dangerous  for  a  boy  of  14  in  the  apprehen- 
sion of  a  father,  simply  because  of  the  presence  of  a  crowd  and  the  ex- 
citement of  the  occasion,  but  it  is  nowhere  suggested  that  the  father 
had  warned  him  against  the  danger  of  the  automobiles  leaving  the 
course  which  had  been  set  aside  for  their  use,  or  that  the  father  ap- 
prehended any  such  danger.    The  plaintiff  testified  that  he  had  seen 
perhaps  a  hundred  turns  of  this  same  corner  made  prior  to  the  acci- 
dent ;  that  the  defendant's  own  driver  had  made  several  of  these  turns 
in  safety,  and,  if  the  cars  followed  the  course  in  the  usual  order,  the 
plaintiff  was  in  a  perfectly  safe  place,  so  far  as  the  danger  of  being 
run  over  by  the  racing  machines  was  concerned,  and  he  had  a  right  to 
rely  upon  the  defendant  operating  its  machine  in  such  a  reasonably 
safe  manner  that  it  would  not  leave  the  course.    The  defendant's  car 
and  many  other  cars  had  passed  around  this  corner  with  safety.    Why 
was  it  negligent  for  this  plaintiff  to  cross  Oyster  Bay  road,  20  feet 
outside  of  the  course,  assuming  that'he  knew  a  car  was  approachinof 
at  a  high  rate  of  speed,  when  he  was  aware  that  the  course  ran  into 
Roslyn  road,  and  that  all  of  the  cars  had  previous  to  this  time  made 
the  turn  without  accident  ?    Was  he  as  a  matter  of  law  bound  to  take 
notice  that  this  particular  car  would  not  make  the  turn?     Was  he 
bound  to  assume  that  the  defendant's  driver  would  be  negligent  at 
this  particular  time,  although  he  had  not  teen  on  five  or  six  other  oc- 
casions?   It  appears  conclusively  from  the  evidence  that  there  were 
many  other  people  stationed  in  Oyster  Bay  road,  and  that  which  many 
persons  are  permitted  to  do,  and  which  they  do  in  the  ordinary  course 
of  the  day's  doings,  can  hardly  be  said  to  constitute  in  one  that  absence 
of  reasonable  care  which  a  person  of  ordinary  prudence  could  or 
should  have  exercised  under  the  circumstances.    The  many  people  who 
were  in  front  of  the  plaintiff,  for  he  testifies  that  he  was  crossing  in 
the  rear  of  the  crowd,  evidently  did  not  regard  the  place  as  danger- 
ous.   They  clearly  did  not  anticipate  that  the  defendant's  driver  would 
60  operate  his  car  as  to  drive  headlong  into  Oyster  Bay  road,  which 
was  open  and  free  to  public  travel,  and  yet  we  are  asked  to  hold  that 
this  boy  of  14,  returning  to  his  father  after  an  errand  which  carried 
him  across  Oyster  Bay  road,  was  guilty  as  a  matter  of  law  of  negli- 
gence contributing  to  his  injuries.    It  might  as  well  be  urged  that  he 
was  guilty  of  contributory  negligence  because  he  left  his  home  in  Con- 
necticut to  come  to  the  races.    If  he  had  stayed  at  home,  he  would  not 
have  been  injured  from  this  particular  automobile  in  this  particular 
way,  and  it  was  culpably  careless  in  him  to  bring  his  person  within 
the  jurisdiction  of  the  state  of  New  York  on  a  day  when  the  defend- 
ant wanted  to  make  use  of  the  highways  of  Long  Island  for  an  ad- 
vertising exhibition  of  its  motor  car? 
But  it  is  said  this  boy  was  familiar  with  automobiles,  that  he  knew 
128N.Y.S.— 28 
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of  the  danger  of  the  cars  skidding  in  making  turns  under  high 
and  this  may  all  be  conceded,  but  there  is  no  evidence  in  this  ca 
the  defendant's  car  skidded,  or  that  the  accident  was  due  to  ski 
The  evidence  is  that  the  car,  instead  of  making  the  turn,  which 
have  involved  skidding,  went  nearly  straight  forward;  that 
lowed  the  course  of  Jericho  road  and  forward  into  Oyster  Ba] 
and  the  accident  happened,  not  because  of  skidding,  but  becai 
defendant's  operator  did  not  have  his  car  under  sufficient  con 
make  the  turn  which  he  was  expected  to  make,  and  I  undert 
say  that  not  one  man  in  an  hundred  who  had  watched  the  tvi 
that  day  as  this  boy  had  done  would  have  thought  of  being  in  ( 
at  the  point  where  this  boy  was  standing,  if  he  had  seen  the  d 
ant's  car  coming  down  the  Jericho  road  as  this  boy  says  he  saw  i 
had  seen  the  turn  made  time  after  time,  not  only  by  the  defendar 
erator,  but  by  many  others,  and  he  had  no  more  reason  for  ani 
ing  the  special  danger  which  overtook  him  than  people  at  a  circu 
of  being  overrun  by  the  horses  in  the  exciting*  chariot  races.  ] 
the  law  is  well  established  that  no  one  is  negligent  as  a  matter 
because  he  has  not  anticipated  negligence  on  the  part  of  othe 
taken  steps  to  avoid  it,  and,  unless  we  are  to  ignore  the  evidence 
case  and  hold  this  boy  to  a  degtee  of  care  not  exacted  of  pe< 
general,  the  verdict  ought  not  to  be  set  aside  on  the  ground  c 
tributory  negligence. 

I  have  examined  the  other  questions  in  the  case,  and  I  am  pc 
ed  that  there  are  no  errors  calling  for  a  reversal  of  this  jud 
Taking  the  plaintiff's  version  of  the  facts,  and  they  are  by  far  tl 
supported  in  the  evidence,  Che  plaintiff  conducted  himself  wit 
degree  of  prudence  which  might  fairly  be  expected,  not  only  oi 
of  his  years,  but  of  an  ordinarily  prudent  man.  He  was  where 
a  perfect  lawful  right  to  be.  He  had  a  right  to  be  where  1 
whether  the  races  were  going  on  or  not.  If  he  had  come  alonj 
incidentally  as  an  ordinary  traveler,  he  would  have  been  pe 
within  his  rights  at  the  point  where  the  accident  occurred,  as  she 
the  great  weight  of  evidence,  and  the  suggestion  by  the  appella 
he  was  not  invited  there  is  little  short  of  an  impertinence.  1 
absolutely  nothing  to  fear  from  the  defendant's  automobile  so  1 
it  was  confined  to  the  course  which  was  set  apart  for  its  special 
racings  and,  as  against  any  one  lawfully  in  Oyster  Bay  road,  t 
fendant  was  bound  to  so  operate  its  machine  as  not  to  invac 
highway  at  racing  speed,  or  in  disregard  of  the  rights  of  thoj 
were  there.  It  is  not  seriously  questioned  that  the  defendant 
gently  operated  the  car,  and  it  was  only  because  o'f  this  neg] 
that  any  one  could  have  been  injured  in  Oyster  Bay  road  by  tii 
ticular  automobile  on  this  particular  occasion.  To  charge  re* 
bility  upon  this  boy,  who  was  out  of  reach  of  the  particular  har 
cept  for  the  defendant's  negligence,  is  to  make  a  travesty  of  j 
and  for  my  own  part  I  cannot  concur  in  such  a  result. 

The  judgment  and  order  appealed  from  should  be  affirmecj 


I  HIRSCHBERG,  J.,  concurs. 
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CANAVAN  BROS.  CO.  ▼.  BENDHEIM  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    March,  1911.) 

EADiNG  ({  8*) — Conclusions  of  Law. 

In  an  action  against  guarantors  on  a  contract,  an  allegation  that  plain- 
ifif  had  substantially  performed  the  contract  is  not  an  allegation  of  a 
aere  conclusion  of  law,  presenting  no  issue,  and  it  is  not  necessary  or 
roper  to  plead  the  evidentiary  facts  showing  that  performance  was  sub- 
tantially  complete. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  if  12-28^ ;   Dec; 
)i«.  §  a*] 
rABANTY  (§  43*)  —  Construction  —  ScoPB  and  EIxtent  of  Liability  — 

^OMFLETB  PEBFOBMANCE  OF  CONTBACT. 

Defendants  guaranteed  that  payment  under  a  contract  for  excavation 
letween  plaintiff  and  a  corporation  would  be  made  when  due.  The  con- 
ract  provided  for  payment  of  installments  as  the  wor^  progressed,  and 
or  final  payment  "when  the  work  is  entirely  completed.''  Eeld^  that  de- 
endants  became  answerable  for  all  payments  for  which  their  principal 
hould  become  legally  liable  under  the  contract,  and  their  liability  did 
tot  depend  upon  complete  performance  by  plaintiff;  substantial  per- 
brmance  being  sufficient 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Dig.  |  53 ;   Dec.  Dig. 

43.*] 

FABANTT  (§  44*) — ^LlABILITT  OF  GUABANTOBS— DEFAULT  OF  PRINCIPAL. 

Where  a  person  guaranteed  that  payments  under  a  contract  for  excava- 
ion  should  be  made  when  due,  no  acts  of  the  principal  in  which  the  con- 
ractor  did  not  acquiesce,  or  for  which  it  was  in  no  way  responsible, 
ould  deprive  the  contractor  of  the  benefit  of  the  guaranty. 

[Ed.  Note.— For  other  cases,  see  Guaranty,  Cent  Dig.  {  54;  Dec.  Dig. 
i  44.*] 

:tion  by  the  Canavan  Bros.  Company  against  Adolph  M.  Bend- 
L  and  another.  On  demurrer  to  the  complaint.  Overruled,  with 
t  to  answer. 

mtrowitz  &  Esberg  (Moses  Esberg  and  Adolph  Freyer,  of  coun- 
for  demurrants. 
tWogg  &  Rose,  opposed. 

[EGERICH,  J.  The  action  is  brought  against  the  defendants  as 
antors  upon  a  contract  for  excavation  made  by  the  plaintiflf  with 
rporation  known  as  the  Real  Construction  Company.  The  com- 
it  alleges  substantial  performance  of  the  contract,  except  so  far 
■evented  by  the  Real  Construction  Company.  The  defendants  base 
demurrer  upon  two  propositions;  First,  that  such  an  allegation 
conclusion  of  law  merely,  and  presents  no  issue;  and,  second, 
against  them  as  guarantors  a  recovery  cannot  be  had  upon  sub- 
ial  performance  merely,  but,  their  contract  being  strictissimi  juris, 
jlaintiff  must  show  complete  performance  as  against  them. 
zaLtinot  agree  with  either  of  these  contentions.  It  was  not  neces- 
,  nor  would  it  have  been  proper,  to  plead  the  evidentiary  facts 
ring  that  the  performance  was  substantially  complete.  Neither 
think  the  obligation  of  the  defendants  should  be  held  to  be  lim- 
to  a  complete  performance.    They  guaranteed  that  payments  un- 

Uier  caaes  see  same  topic  A  S  mumbbh  In  Dec.  &  Am.  DlgB.  1807  to  dato,  ft  Rep'r  Indexes 
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der  the  contract  would  be  made  when  due.  The  complaint 
that  the  contract  provided  for  the  payment  of  installments  as  th< 
progressed  and  for  the  final  payment  "when  the  work  is  entirel^ 
pleted."  Under  the  decision  in  Spence  v.  Ham,  163  N.  Y.  220,' 
E:  412,  51  L.  R  A.  238,  the  plaintiff  having  substantially  perf< 
such  performance  is  treated  as  sufficient,  the  court  there  rema 

'^Substantial  performance  Is  performance  except  as  to  tmsubstantia 
sioils,  with  compensation  therefor." 

When  the  defendants  went  upon  the  contract  as  guarantor: 
undertook  to  be  answerable  for  all  payments  for  which  their 
pal  should  become  legally  liable  under  the  contract  in  form  as  c 
into  between  their  principal  and  the  plaintiff.  There  has  been  h 
alteration  of  the  contract.  Such  an  alteration  under  establishec 
ciples  would  release  the  surety ;  but  there  has  been  no  alteratio 
whatever  liability  there  may  be  on  the  part  of  the  defendants 
cipal  arises  from  the  legal  effect  and  construction  of  the  contn 
actly  in  form  as  originally  entered  into. 

So  far  as  concerns  the  act  of  the  principal  in  preventing  the 
tiff  from  performing,  it  is  enough  to  say  that  no  act  of  the  pr 
in  which  the  plaintiff  did  not  acquiesce,  or  for  which  it  was  in  i 
responsible,  can  have  the  effect  of  depriving  it  of  the  benefit 
guaranty.  Carhart  v.  Ryder,  11  Daly,  101,  has  some  similarity 
case.  There  the  plaintiff,  in  leasing  the  premises  to  the  defei 
principal,  had  been  guilty  of  fraud  in  neglecting  to  disclose  tl 
reputation  of  the  house ;  but  in  an  action  brought  by  him  agaii 
surety  on  the  lease  the  court  held  that,  as  the  tenant  was  not  r( 
from  the  payment  of  rent  because  of  her  remaining  in  posses* 
the  premises  notwithstanding  the  fraud,  liability  attached  to  the 

The  demurrer  must  be  overruled,  with  costs,  with  leave  to  wit 
the  same  and  answer  within  20  days  after  service  of  a  copy 
interlocutory  judgment  to  be   entered   hereon  and  notice   of 
thereof^  on  payment  of  such  costs. 


(71  Misc.  Rep.  237.) 

HENEY  V.  CHARTERED  CO.  OF  LOWER  CALIFORNIA. 

(Supreme  Court,  Special  Term,  New  York  County.    February  20,  II 

Pbockss   (§   155*) — Mode  of  Objection— Demurrer— ••Jubisdiction  < 
Person." 

Tlie  demurrer  authorized  by  CJode  Civ.  Proc.  §  488.  subd.  1,  1 
where  it  appears  upon  the  face  of  the  complaint  "that  the  court 
jurisdiction  of  the  person,"  means  that  the  person  is  not  subject 
jurisdiction  of  the  court,  and  not  that  the  suit  has  been  irregula 
gun ;  and  a  foreign  corporation,  sued  under  Code  Civ.  Proc.  §  178i 
ing  foreign  corporations  subject  to  the  general  jurisdiction  of  the 
where  personal  service  is  made  as  directed  by  the  Code,  cannot, 
murrer,  raise  the  question  of  proper  service. 

[Ed.  Note. — For  other  cases,  see  Process,  Cent  Dig.  §  210;   Dc 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3885,  2 
*For  other  cases  tee  same  topic  &  8  number  in  Dec.  &  Am.  Digs.  1907  to  date,  4b  Rep'r 
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Action  by  William  J.  Heney  against  the  Chartered  Company  of 
Lower  California.  On  demurrer  of  defendant  to  the  complaint.  De- 
murrer overruled,  with  leave  to  defendant  to  answer. 

R.  Floyd  Clarke,  for  plaintiff. 
George  H.  Tower,  for  defendant 

LEHMAN,  J.  The  complaint  alleges  that  the  plaintiff  is  a  resi- 
dent of  the  state  of  New  York  and  tiiat  the  defendant  is  a  foreign 
corporation  organized  under  the  laws  of  the  state  of  Maine.  The 
defendant  demurs  to  the  complaint  on  the  grounds  that  the  court  has 
not  jurisdiction  of  the  person  of  the  defendant  and  that  the  court  has 
not  jurisdiction  of  the  subject  of  the  action. 

There  can  be  no  doubt  that  the  court  has  jurisdiction  of  the  subject 
of  the  action  under  section  1780  of  the  Code.  The  arguments  of  the 
defendant  are  directed  solely  to  the  ground  that  the  court  has  no  ju- 
risdiction of  the  person  of  the  defendant.  In  the  case  of  Nones  v. 
Hope  Mutual  Life  Insurance  Co.,  8  Barb.  541,  see  6  How.  Prac.  96, 
it  was  held  that  "the  meaning  of  the  clause  'that  the  court  has  no  ju- 
risdiction of  the  person'  [Code  Civ.  Proc.  §  488,  subd.  1]  is  that  the 
person  is  not  subject  to  the  jurisdiction  of  the  court  and  not  that  the 
suit  has  not  been  regularly  commenced,"  and  that,  therefore,  a  de- 
fendant foreign  corporation  cannot  by  demurrer  raise  the  objection 
that  the  summons  was  not  properly  served  on  it.  This  case  was  cited 
and  approved  in  the  case  of  Ogdensburgh  R.  R.  Co.  v.  Vermont  R. 
R.  Co.,  16  Abb.  Prac.  (N.  S.)  249,  and  that  case,  although  only  a 
Special  Term  decision,  was  approved  in  the  case  of  Belden  v.  Wilkin- 
son, 44  App.  Div.  420,  60  N.  Y.  Supp.  1083. 

Since  the  defendant  is  in  this  case  really  raising  only  the  issue  that 
it  has  not  been  properly  served,  it  would  appear  beyond  question  that 
the  demurrer  is  not  the  appropriate  remedy,  and  should  be  overruled, 
were  it  not  that  the  case  of  Ogdensburgh  R.  R.  Co.  v.  Vermont  R. 
R.  Co.  decided  that  a  foreign  corporation  cannot  be  cited  to  appear 
in  the  courts  of  this  state,  and  that  the  court  can  obtain  no  juris- 
diction to  render  a  personal  judgment,  except  by  voluntary  appear- 
ance, and  is  therefore  not  subject  to  the  jurisdiction  of  the  court,  ex- 
cept as  to  property  within  the  state,  and  that  the  objection  to  the 
jurisdiction  may  therefore  be  raised  by  demurrer.  That  case  was  de- 
cided in  1874,  and  thereafter  the  Court  of  Appeals  decided,  in  the 
case  of  Gibbs  v.  Queens  Fire  Insurance  Co.,  63  N.  Y.  114,  20  Am. 
Rep.  513,  that  the  Code  had  changed  the  common-law  rule  and  that 
a  foreign  corporation  was  subject  to  the  general  jurisdiction  of  the 
court,  where  personal  service  was  made  as  directed  in  the  Code.  In 
the  case  of  Pope  v.  Terre  Haute  Manufacturing  Co.,  87  N.  Y.  137, 
139,  it  was  held  that: 

"It  is  undisputed  that  foreign  corporations  may  be  sued  In  tbis  state ;  sec- 
tion 1780  of  the  Code  of  Civil  Procedure  providing  that  *an  action  against 
a  foreign  corporation  may  be  maintained  by  a  resident  of  the  state  or  by  a 
domestic  corporation  for  any  cause  of  action.'  It  has  never  been  doubted 
tbat  the  I..egislature  could  constitutionally  authorize  the  commencement  of 
€uch  an  action." 
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The  conflict  of  decisions  between  our  courts  and  the  federa 
is  not  over  the  question  of  whether  a  foreign  corporation  is 
to  the  jurisdiction  of  the  court,  but  only  on  the  question  of 
lidity  of  attempted  service.     See  Grant  v.  Canauer  Con.  Cof 
189  N.  Y.  241,  82  N.  E.  191. 

Demurrer  should  be  overruled,  with  leave  to  the  defendant 
swer  within  20  days  after  notice  of  entry  of  the  interlocutor 
ment 


WILSON  V.  BOYCB  et  aL 

(Supreme   Court,   Appellate  Division,   Third  Department     March  i 

Champbrtt  and  Maintenance  (§  ?♦) — Grants  of  I/AND  Held  Advee 
Under  Real  Property  Law  (Laws  1896,  c.  547)  §  225,  making 
champertous  only  where  the  property  is  in  the  actual  possession 
son  claiming  adversely  to  the  grantor,  a  deed  was  not  champertoi: 
though  defendant  was  occupying  the  land,  it  was  not  Included  in 
under  which  he  claimed  adversely  to  plaintlflTs  grantor. 

[Ed.  Note. — For  other  cases,  see  Champerty  and  Maintenan< 
Dig.  S§  54-110;    Dec  Dig.  f  ?.♦] 

Appeal  from  Trial  Term,  Warren  County. 

Ejectment  by  Mary  E.  Wilson  against  Llewellyn  W.  Bo; 
others.    From  a  judgment  for  plaintiff,  defendants  appeal.    A 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWEI 
HOUGHTON,  JJ. 

Walter  H.  Dodd,  for  appellants. 
George  S.  Raley,  for  respondent. 

SMITH,  P.  J.  This  action  is  in  ejectment  to  recover  the  po 
of  a  piece  of  land  containing  about  10  square  rods  in  the  s< 
corner  of  what  is  called  a  2-acre  tract  formerly  belonging  to  o 
M.  Stanton  in  the  town  of  Bolton,  Warren  County,  N.  Y. 
Samuel  C.  Stanton,  the  father  of  John  M.  Stantdn,  deeded  to  t 
tees  of  the  school  district  No.  2,  in  tlie  town  of  Bolton,  the 
question,  thus  describing  it: 

"All  that  certain  piece  or  parcel  of  land  whereon  the  new  8choolh( 
stands  near  the  highway  leading  from  Allen  Anderson's  gristmill  to  i 
road.  Said  schoolhouse  site  lies  adjoining  land  belonging  to  Will 
wart  and  is  the  northeast  corner  of  the  lot  of  land,  containing  five  a 
merly  owned  by  William  Stewart,  lying  on  the  southwest  side  of  tl 
said,  containing  the  whole  length,  width,  and  breadth  of  land  which  is 
propriated  for  the  use  and  convenience  of  said  schoolhouse.  And 
pressly  understood  and  solemnly  agreed  by  the  parties  of  the  second 
within  described  schoolhouse  site  shall  never  hereafter  be  appropriate 
other  use  than  for  a  district  schoolhouse  and  school,  this  bein^  a  resei 
by  the  party  of  the  first  part." 

This  property  was  devised  by  Samuel  C.  Stanton  to  John  i 
ton,  and  in  1873  John  M.  Stanton  gave  to  Marianne  A.  Bevini 
of  a  2-acre  lot,  which  was  a  part  of  the  lot  from  which  this 

•*For  oUier  cases  see  same  topic  &  8  nttmbeb  in  Dec.  &  Am.  Digs.  1907  to  date.  A  Rep 
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se  site  had  originally  been  taken.  Thereafter  and  in  1874  he  gave 
aid  Marianne  A.  Bevins  a  deed,  the  description  of  which  reads  as 
Dws: 

ill  that  tract  or  parcel  of  land  sttnate  in  the  town  of  Bolton,  county  of 
ren,  and  state  of  New  York,  being  all  of  the  land  lying  between  the  land 
hased  by  said  party  of  the  second  part  of  the  party  of  the  first  part  by 
executed  on  the  Ist  day  of  October,  1873,  and  recorded  in  the  clerk's 
i  of  Warren  county  on  the  14th  day  of  October,  1873,  and  the  lands  oc- 
ed  by  the  school  district  of  the  said  town  of  Bolton,  and  known  as  school 
ict  No.  2  of  said  town,  these  same  premises  being  the  lands  lying  be- 
(n  the  lands  so  purchased  by  this  party  of  the  second  part  and  the  lands 
ed  by  one  Horace  Stewart  on  the  south  and  by  the  highway  leading  from 
Baptist  Church  by  the  residence  of  Willard  Brown  on  the  north  and  east, 
osed  to  contain  four  rods  of  land,  be  the  same  more  or  less." 

his, is  the  deed  upon  the  interpretation  of  which  this  controversy 
;nds.  It  was  held  upon  the  former  trial,  in  a  judgnient  which  was 
ained  in  this  court,  that  this  deed  referred  only  to  a  gore  of  land 
i^een  the  two  acres  formerly  purchased  by  Mrs.  Bevins  and  the 
>olhouse  lot  itself.  This  schoolhouse  lot  contains  about  10  rods 
and.  The  defendant  claims  under  Marianne  A.  Bevins,  and  upon 
xamination  we  reaffirm  our  former  decision  that  under  the  deed 
uestion  Marianne  A.  Bevins  never  acquired  any  title  to  the  school- 
se  lot.  Her  deed  to  the  defendant  described  the  land  as  it  was 
ribed  in  the  deed  to  her,  and  it  follows  as  matter  of  course  that 
defendant  has  no  title  to  the  schoolhouse  lot,  which  is  the  subject 
his  action.  Plaintiff  claims  under  the  foreclosure  of  a  mortgage 
:uted  by  John  M.  Stanton  after  the  said  two  deeds  to  Marianne 
Bevins,  and  which  concededly  conveys  and  gives  the  title  to  the 
itiff,  unless  John  M.  Stanton  had  theretofore  conveyed  away  the 

to  Marianne  A.  Bevins  by  the  aforesaid  deeds, 
he  defendant,  however,  seeks  further  to  defend  this  action  upon 
ground  that  at  the  date  of  the  deed  to  the  plaintiff  he  was  occu- 
ig  this  land  under  a  title  adverse  to  that  of  the  plaintiff's  gran- 
and  that  the  deed  was  void  for  champerty.    The  schoolhouse  lot 

abandoned  for  school  purposes  in  1898,  and  since  that  time,  or 
jast  at  the  time  of  the  grant  to  the  plaintiff,  the  proof  is  clear  that 
defendant  was  in  fact  in  possession  of  that  lot,  claiming  title 
eto.  But  section  225  of  the  real  property  law  (Laws  1896,  c.  547) 
es  such  a  grant  champertous  only  where  "such  property  is  in  the 
al  possession  of  a  person  claiming  under  a  title  adverse  to  that  of 
grantor.*'  In  Dawley  v.  Brown,  79  N.  Y.  390,  a  case  involving 
construction  of  this  provision  of  the  statute,  the  headnote  in  part 
s: 

t  must  also  appear  that  at  the  time  of  the  delivery  of  the  deed  the  lands 
in  the  actual  possession  of  a  person  claiming  'under  a  title  adverse  to 
grantor.'  It  is  not  enough  that  he  claims  title.  He  must  claim  under  some 
fie  title,  which  must  he  disclosed,  so  that  the  court  may  see  that  it  is 
rse  to  that  of  the  grantor  in  the  deed  assailed." 

he  title  wl^ich  the  defendant  has  disclosed  has  been  construed  by 
lot  to  include  the  land  in  question,  and,  therefore,  not  to  be  ad- 
e  to  the  plaintiff's  grantor;  so  that  the  deed  to  the  plaintiff  was 
champertous  and  the  defense  must  fail.    See,  also,  Belcher  v.  Bel- 
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Cher,  134  App.  Div.  726,  119  N.  Y.  Supp.  144;    Arenas  v.  Lon 
land  R.  R.  Co.,  156  N^.  Y.  1-7,  60  N.  E.  422.    It  follows  that  the 
ment  must  be  affirmed,  with  costs. 
Judgment  affirmed,  with  costs.    All  concur. 


^ 


PEOPLE  ex  rel.  BINGHAMTON  LIGHT.  HEAT  &  POWER  CO.  v.  STE 

et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.     March  8,  ' 

1.  Electricity  (§  4*) — Public  Sebvice  Cobporations— Fiscal  Managi 

The   general    maintenance  of  the  plant*  of  an    electrical    corpo 
should  not  be  charged  to  capital,  but  to  current  expenses. 
[Ed.  Notdl— For  other  cases,  see  Electricity,  Dec.  Dig.  f  4.*] 

2.  Electricity  (§  4*) — Public  Service  Commission— Fiscal  Manaoeme 

Where  an  electrical  corporation  was  notiifled  by  the  Public  S 
Commission  of  an  examination  by  experts  on  its  application  for  p 
sion  to  issue  bonds,  as  to  whether  certain  expenditures  were  ma 
replacements,  and  was  given  the  right  to  cross-examine  the  expe 
bring  in  evidence  to  rebut  their  testimony,  the  commission  wi 
thorized  to  make  its  finding  upon  their  report  that  the  expenditure 
for  replacements. 

[Ed.  Note. — For  other  cases,  see  Electricity,  Dec.  Dig.  §  4.*] 

8.  Electricity  (§  4*) — Public  Service  Commission— Fiscal  Managemi 
Public  Service  Commission  Law  (Consol.  Laws  1910,  c.  4S)  §  66, 
the  Public  Service  Commission  General  sui)ervislon  over  gas  and  € 
corporations,  and  section  69  requiring  stocks  and  bonds  to  be  issi 
such  corporations  under  the  authority  of  the  commission,  and  rec 
the  order  granting  such  authority  to  state  that  the  proceeds  of  the 
and  bonds  are  reasonably  required  for  the  purposes  specified,  ^ 
acted  primarily  to  prevent  overcapitalization  by  such  corporation 
protect  the  public  from  the  issuance  of  watered  securities  by  rei 
property  and  carrying  the  original  capitalization  in  addition  to  tl 
of  replacement,  and  prohibits  securities  from  being  issued  and  sc 
der  a  misleading  statement  in  the  fixed  capital  account. 
[Ed.  Note. — For  other  cases,  see  Electricity,  Dec.  Dig.  §  4.*] 

4.  Electricity  (§  4*) — Public  Service  Corporation  Law— Retro acti^ 
eration. 

Laws  1910,  c.  480  (Consol.  I^ws  1910,  c.  48)  §  69,  effective  Jn 
1910,  permits  a  gas  or  electrical  corporation  to  issue  stocks,  bond 
in  order  to  acquire  property,  to  construct  or  improve  its  plant, 
charge  or  refund  its  obligations,  or  reimburse  itself  for  money  ex] 
from  income  or  other  unsecured  moneys  in  the  treasury  for  any  o 
purposes,  except  the  maintenance  of  service  and  replacements,  pr 
an  order  is  secured  form  the  proper  commission,  authorizing  suet 
and  stating  the  purposes  to  which  it  is  to  be  applied,  and  that  in  th 
mission's  opinion  the  property,  etc.,  to  be  paid  for  by  the  issue  is  i 
ably  required  for  the  purposes  specified  in  the  order,  and  that,  exc 
otherwise  permitted,  such  purposes  are  not  in  whole  or  in  part  ' 
chageable  to  operating  expenses  or  to  income.  Held,  that  the  a 
plied  to  proceedings  pending  when  it  was  enacted  so  that  it  would 
to  an  order  made  by  the  Public  Service  Commission  on  Janua 
1910,  denying  an  application  by  an  electrical  company  for  permiss 
lssii*»  l^onds,  a  rehearing  on  which  was  denied  August  25,  1910. 
[Ed.  Note. — For  other  cases,  see  Electricity,  Dec.  Dig.  §  4.*] 

■For  other  cases  see  same  topic  &  §  number  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  I 
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5.  Electmcivt  (I  4*) — Public  Service  Commissiow—Authobitt. 

Any  discretion  given  to  the  Public  Service  Commission  to  refuse  per- 
mission to  issue  bonds  for  reimbursing  moneys  chargeable  to  operating 
expenses  or  income  Is  a  legal  discretion  reviewable  by  the  courts. 

[Ed.  Note. — ^For  other  cases,  see  Electricity,  Dec.  Dig.  §  4.*] 
6w  E1.ECTBICITT  (S  4*) — Public  Service  Goumission— Fiscal  Management. 

The  provision  made  by  a  lighting  and  power  corporation  for  deprecia- 
tion and  replacement  is  chargeable  to  income,  so  that  bonds  issued  to 
refund  money  expended  for  replacement  can  only  be  issued  by  permis- 
sion of  the  Public  Service  Commission. 

[Ed.  Note. — ^For  other  cases,  see  Electricity,  Dec.  Dig.  f  4.*] 

Kellogg,  J.,  dissenting. 

Certiorari  by  the  People,  on  the  relation  of  the  Binghamton  Light, 
Heat  &  Power  Company,  against  Frank  W.  Stevens  and  others,  con- 
stituting the  Public  Service  Commission  of  the  State  of  New  York 
for  the  Second  District,  and  said  Public  Service  Commission,  to  review 
its  determination  upon  relator's  application  to  make  a  mortgage,  etc. 
Determination  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  and 
HOUGHTON,  JJ. 

Joline,  Larkin  &  Rathbone,  for  appellant. 
Ledyard  P.  Hale,  for  respondents. 

SMITH,  P.  J.  In  1902  this  relator  bought  out  the  Binghamton 
General  Electric  Company.  At  that  time  there  were  outstanding  $500,- 
000  of  the  common  stock  of  the  company  and  $325,000  of  first-mort- 
gage bonds.  Since  that  time  the  company  has  expended  in  improve- 
ments, construction,  and  replacement  about  $546,000.  This  has  been 
held  by  the  commission  to  have  been  expended  substantially  all  for 
replacement.  As  against  that  there  has  been  issued  $150,000  of  cum- 
ulative 7  per  cent,  preferred  stock  and  $175,000  of  bonds.  There 
is  also  outstanding  $158,000  in  the  notes  of  the  company  and  between 
$14,000  and  $15,000  of  account,  both  notes  and  account,  representing 
part  of  this  $546,000  which  has  been  put  into  construction.  In  Feb- 
ruary, 1909,  application  was  made  to  the  Public  Service  Commission 
for  authority  to  execute  a  general  extension  and  refunding  mortgage 
to  secure  the  issue  of  $1,000,000  of  bonds.  Five  hundred  thousand 
dollars  of  these  bonds  were  to  be  laid  aside  to  redeem  the  $500,000 
of  bonds  then  outstanding;.  Of  the  balance  authority  was  asked  to 
issue  $180,000  together  with  an  additional  $50,000  of  preferred  stock. 
It  was  estimated  that  the  preferred  stock  would  sell  at  about  par, 
while  the  bonds  would  sell  at  about  80,  and  these  two  issues  would 
produce  about  $195,000.  This  was  to  take  up  the  notes  of  $158,000 
and  the  construction  or  replacement  account  of  between  $14,000  and 
$15,000,  and  to  pay  about  $25,000  in  accounts  payable,  which  were 
not  claimed  to  have  been  made  for  the  purposes  of  construction,  im- 
provement, or  replacement,  but  were  sought  to  be  included  tliat  the 
accounts  receivable  of  like  amount  might  be  used  for  working  capital. 
The  contention  of  the  relator  is  that,  because  as  against  the  $546,000 
expended  in  construction,  improvement,  and  replacement  only  $150,- 

•For  oUier  cases  see  same  topic  A  8  kuubbr  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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000  of  preferred  stock  and  $175,000  of  bonds  has  been  issuec 
entitled  to  issue  further  fixed  capital  security  to  the  extent  of 
000,  if  need  be,  as  representing  the  money  actually  put  into  ( 
of  the  plant.  Upon  August  4,  1909,  the  commission  determine 
the  relator  should  not  issue  new  bonds  or  new  stock  for  the  p 
of  paying  the  $25,000  of  accounts  payable,  and  denied  the  p 
of  the  relator  to  issue  the  $50,000  additional  preferred  stock,  b 
thorized  the  issue  of  the  general  extension  and  refunding  mo 
to  secure  $1,000,000  of  bonds,  $500,000  of  said  bonds  to  redee 
$500,000  bonds  outstanding,  and  the  issuance  of  $197,500  of 
thereunder  in  addition,  which  upon  a  sale  at  80  would  produce 
000,  the  amount  of  the  outstanding  notes.  This  authority,  ho 
was  given  only  upon  condition  that  the  said  company  would 
to  fixed  capital  the  sum  of  $100,000.  It  was  specifically  point( 
to  the  relator  that  no  requirement  was  made  that  the  capital 
should  be  in  fact  reduced,  but  only  that  this  sum  should  be  ci 
as  against  the  fixed  capital  charged,  so  that  the  books  might 
nearly  show,  as  will  hereafter  appear,  the  proper  relation  b< 
the  fixed  capital  account  and  the  actual  assets  of  the  corporation 
proceeding  was  not  then  dismissed,  but  was  in  terms  contini 
enable  the  relator  to  make  further  application  and  offer  further 
upon  the  lines  indicated  in  the  opinion  then  handed  down. 

Before  discussing  the  legal  questions  involved,  it  is  well  to 
out  the  facts  which  led  up  to  this  decision  of  the  commission, 
balance  sheet  of  the  relator  upon  December  31,  1908,  showed  a 
capital  to  the  amount  of  $1,302,725.72.  Included  within  this  a 
was  $543,494.53,  which  had  been  put  into  construction  and  r< 
ment,  tangible  and  intangible,  since  the  purchase  from  the  Bin 
ton  General  Electric  Company.  The  balance,  $769,231.19,  w 
amount  appearing  upon  the  books  of  the  company  as  of  Ma 
1902,  as  the  value  of  the  property,  real  estate  and  personal  and 
chise  rights  of  the  Binghamton  General  Electric  Company, 
perhaps  interesting  to  note  that  upon  February  28,  1902,  th 
densed  balance  sheet  of  the  Binghamton  General  Electric  Coi 
showed  total  assets  amounting  to  $607,159.58.  This  increase 
a  single  day  to  $759,231.19,  as  it  was  placed  upon  the  books 
relator,  is  nowhere  explained.  An  expert  in  the  employ  of  the 
Service  Commission  was  put  upon  the  books  and  examined  the 
erty  of  the  relator  and  the  property  purchased  by  the  relator  f  re 
Binghamton  General  Electric  Company.  Part  of  that  properl 
been  sold  for  about  $15,000.  All  the  remaining  property  that  ] 
from  the  Binghamton  General  Electric  Company  was  valued  a< 
000.  So  that  of  this  $759,231.19  which  is  included  in  this  $: 
725  of  the  claimed  fixed  capital  of  the  relator  over  $600,000  in 
numbers  has  absolutely  disappeared.  It  is  npt  contended  that 
been  fraudulently  disposed  of.  The  fact  is  that  it  has  been  laid 
and  thrown  away,  and  that  in  its  place  the  new  machinery  and  nc^ 
struction  has  been  substituted  for  which  relator  has  charged  fixe 
ital  at  $543,000. 

Of  course,  there  are  certain  betterments  to  property  that  arc 
erly  chargeable  to  capital.     The  general  upkeep  of  a  plant  or 
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Iroad,  however,  ought  not  to  be  charged  to  capital,  but  the  company 
fht  to  be  compelled  to  make  such  repair  and  replacement  as  a  part 
current  expenses.  Of  course,  if  this  were  not  so,  they  could  cap- 
ize  all  running  expenses  periodically  and  call  the  gross  income  net 
ome,  and  continually  impoverish  the  company  by  paying  improp- 
er large  dividends.  Apparently  that  was  what  was  done  in  this  case. 
)m  the  expenditures  which  make  up  the  large  amount  of  so-called 
ets  there  was  not  deducted  the  ordinary  current  expenses  and  re- 
rs  of  the  plant,  and  there  is  now  an  effort  on  the  part  of  the  com- 
ly  to  capitalize  these  current  expenses  which  the  commission  has 
y  properly  disapproved  of. 

[n  determining  the  price  at  which  this  Public  Service  Corporation 
I  charge  the  public  for  its  product,  it  is  allowed  only  a  fair  return 
3n  its  actual  value  at  the  time.  So  that  the  statement  of  fixed  cap- 
I  in  its  balance  sheet  at  $1,302,725  is  an  actual  misrepresentation 
at  least  $600,000.  The  relator  was  asking  permission  practically 
float  $1,000,000  worth  of  its  bonds  upon  a  valuation  of  about  $600,- 
),  with  a  misrepresentation  of  an  additional  $600,000  at  least  as 
•t  of  its  fixed  capital.  These  bonds  will  go  upon  the  market  with 
I  advertised  approval  of  the  Public  Service  Commission.  Every 
e  should  be  taken,  therefore,  that  those  methods  adopted  by  the 
7  for  the  protection  of  the  innocent  purchaser  should  not  become  a 
p  to  snare  him.  If  the  commission  had  power,  therefore,  to  place  • 
Y  condition  upon  the  authorization  of  this  increase  in  bonds  or 
ck,  it  would  seem  that  the  only  criticism  to  be  made  upon  their 
idition  annexed  was  that  it  was  not  stringent  enough, 
[t  is  here  insisted  that  the  commission  was  not  authorized  to  find 
Lt  the  present  value  of  the  property  transferred  by  the  Binghamton 
neral  Electric  Company  was  only  $51,000,  and  that  these  moneys 
re  expended  substantially  for  replacements;  that  that  finding  is 
)m  the  report  of  its  special  agent,  which  was  not  introduced  at 
J  hearing,  and  therefore  was  not  proper  evidence  upon  which  any 
termination  by  them  can  be  based.  To  support  this  contention  the 
>e  of  the  People  ex  rel.  Joline  v.  Willcox,  134  App.  Div.  563,  119 

Y.  Supp.  641,  is  cited.  That  was  a  case  in  which  it  appears  ap- 
rently  for  the  first  time  upon  the  return  to  the  writ  of  certiorari 
It  certain  private  information  had  been  considered  by  the  commis- 
n  in  making  the  determination,  and  it  was  therefore  held  that  the 
termination  based  thereupon  could  not  stand.  The  learned  justice 
writing  the  opinion  in  that  case  based  it  in  part  upon  the  author- 

of  the  Village  of  Saratoga  Springs  v.  Saratoga  Gas  &  Electric 
K,  reported  in  191  N.  Y.  123-147.  At  page  148  (83  N.  E.  693,  at 
ge  701  [18  L.  R.  A.  (N.  S.)  713])  the  opinion  in  that  case  in  part 
ids: 

'It  Is  plain  that  no  corporation  conid  make  Its  defense  until  it  was  clearly 
tlfied  of  what  was  charged  against  it  and  the  proof  to  support  such  charge 
IS  given.  While  the  commission  might  not  be  bound  by  technical  rules  of 
Idence,  still  it  was  plainly  intended  that  the  whole  proceeding  should  as- 
me  a  quasi  judicial  aspect  This  is  necessarily  so,  for  the  Appellate  Divi- 
►n  is  empowered  to  review  the  order  of  the  commission,  a  review  which 
inires  something  in  the  shape  of  a  record  of  the  proceedings  of  the  com- 
ssion.    The  commission  being  empowered  to  subpcena  witnesses  and  take 
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testimony,  Its  inspectors  or  agents  conld  be  required  to  appear  and  vet 
reports  made  by  tbem,  or,  if  we  assume  that  such  reports  could  be  r 
in  the  first  instance  without  verification,  the  inspectors  or  agents  a 
compelled  to  attend  at  the  instance  of  either  party  and  be  examined  as 
truth  of  the  statements  In  their  reports  and  their  knowledge  of  th 
therein  contained/' 

The  case  at  bar  comes  clearly  within  the  rule  therein  stated 
relator  was  notified  of  the  examination  to  be  made  by  these  e; 
In  the  opinion  of  August  4,  1909,  the  conclusion  of  the  expe 
stated  and  the  order  was  then  made  continuing  the  proceeding 
ing  the  right  to  the  relator  to  produce  further  testimony  if  he 
so  desire.  After  this  opinion  was  written  and  upon  August  24 
commissioners  wrote  to  relator  among  other  things: 

"The  company  is  at  liberty  to  ask  for  a  further  hearing,  upon  whicl 
pretient  proof  showing  or  tending  to  show  that  the  foregoing  assumi 
fact  is  incorrect." 

This  fact  assumed  was  that  the  expenditures  had  been  for  r 
ments.  A  rehearing  was  asked  for  by  relator  by  a  notice  whicl 
no  complaint  that  ex  parte  testimony  had  been  received,  which 
way  questioned  the  facts  which  had  been  assumed  by  the  comr 
in  its  determination,  and  no  request  was  made  to  examine  the  < 
or  produce  any  testimony  to  show  any  greater  value  than  $51 
the  property  that  stood  upon  their  books  as  fixed  capital  to  the  £ 
of  over  $700,000.  With  full  notice  ^ven,  therefore,  of  the 
of  this  fact  upon  the  evidence  of  this  expert,  and  full  oppo 
given  to  the  relator  either  to  cross-examine  this  expert  or  tc 
other  evidence  to  controvert  his  conclusion,  the  authority  cit 
comes  inapplicable,  and  the  commission  must  be  deemed  to  hav< 
erly  found  the  facts. 

Under  section  66  of  the  Public  Service  Commission's  law  (( 
Laws  1910,  c.  48),  this  commission  is  given  general  supervisior 
gas  corporations  and  electrical  corporations.  Under  section  ( 
stock  or  these  bonds  cannot  be  issued  without  authority  from  th 
mission,  and  the  order  granting  that  authority  must  state  that  tl 
ceeds  of  the  stock  or  bonds  to  be  issued  are  "reasonably  required 
purposes  specified  in  the  order."  One  of  the  primary  purposes 
general  law  is  to  prevent  overcapitalization  and  to  protect  the 
from  the  floatation  of  securities  that  do  not  represent  actual 
The  mischief  is  just  as  great,  whether  this  overcapitalization 
at  the  initiation  of  the  corporation  or  whether  it  is  the  resul 
process  by  which  property  has  been  replaced,  and  tke  origin; 
italization  is  still  carried  on  the  books  in  addition  to  the  cost 
placement.  In  view,  then,  of  the  general  purposes  of  the  act, 
general  supervision  given  by  section  66  of  the  statute,  and  of  tl 
tificate  required  to  be  made  under  section  69,  we  are  of  opinio 
the  statute  should  be  so  construed  as  to  authorize  a  conditio 
those  securities  shall  not  be  sold  over  a  misleading  statement 
fixed  capital  account.  It  is  true  that  the  powers  of  the  comr 
are  stringently  stated  in  the  Delaware  &  Hudson  Case,  197 
12,  90  N.  E.  60 ;  but  that  statement  must  be  read  in  connectio 
the  questions  then  before  the  court  for  decision.     In  that  case 
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s  no  question  of  overcapitalization,  no  question  of  public  protec- 
n.  The  question  before  the  court  in  that  case  vtras  simply  as  to 
:  power  of  the  commission  to  direct  the  policy  of  the  corporation 
ecting  only  its  own  stockholders.  The  case  of  Matter  of  Water- 
vn  Gaslight  Co.,  127  App.  Div.  462,  111  N.  Y.  Supp.  486,  is  cited 
an  authority  by  the  relator.  In  that  case  application  was  made  to 
ke  the  fixed  capitalization  of  the  corporation  $800,000.  It  was 
)wn  that  the  petitioning  company  had  bought  out  the  Watertown 
slight  Company  for  about  $250,000,  and  had  expended  in  improve- 
nts  and  extensions  about  $450,000.  It  was  thus  shown  that  there 
i  been  upwards  of  $700,000  put  into  the  plant,  while  $100,000  was 
ight  to  be  added  as  the  value  of  what  was  called  secondary  fran- 
ses.  The  Public  Service  Commission  found  that  the  plant  was  worth 
)0,000,  and  authorized  a  fixed  capitalization  at  that  amount.  This 
irt  upon  appeal  approved  the  acts  of  the  commission  as  far  as  it  re- 
;ed  capitalization  for  the  $100,000  as  the  value  of  the  secondary  f ran- 
se.  It  also  refused  the  application  to  capitalize  to  the  full  extent  of 
moneys  invested  to  the  amount  of  $700,000,  and  modified  the  con- 
sion  of  the  commission  only  by  adding  $10,000  to  the  $600,000  al- 
ired  by  the  commission.  In  that  case  in  the  opinion  of  Justice  Kel- 
g  it  is  stated : 

The  evidence  does  not  disclose  the  cost  of  the  old  plant  or  its  value,  ex- 
t  we  may  infer  its  valne  from  the  purchase  price.  The  present  owners 
d  $87,500  over  the  par  value  of  the  stock,  which  does  not  seem  an  unrea- 
able  price  when  we  consider  the  earnings  of  the  company  hereinafter  re- 
red  to." 

rhe  question  of  replacement  was  not  there  considered,  and  no  ques- 
ti  was  raised  as  to  any  substantial  overcapitalization  or  any  needed 
)tection  by  the  public,  so  that  the  questions  there  discussed  were 
terially  different  from  those  arising  in  the  case  at  bar.  Moreover, 
that  case  the  question  arose  as  to  the  absolute  refusal  of  the  com- 
ssion  to  grant  permission  to  issue  securities.  Here  the  permission 
s  granted,  and  was  only  conditioned  upon  the  rectification  of  the 
npany's  books  so  as  to  more  nearly  show  the  relation  between  the 
ual  value  and  the  fixed  capitalization  as  carried  on  those  books. 
is  not  impossible  that  criticism  might  be  made  of  the  act  of  the  com- 
ssion  in  determining  that  bonds  only  should  be  issued  upon  the  re- 
*st  of  the  relator  for  authority  to  issue  both  bonds  and  stock.  There 
2^ht  be  some  question  as  to  the  right  of  the  commission  to  decide  as 
the  policy  of  the  company  as  between  the  issuance  of  bonds  and 
ck  if  it  were  not  for  chapter  480  of  the  Laws  of  1910  (Consol.  Laws 
LO,  c.  48),  which  has  amended  the  Public  Service  Commission's  law, 
i  which  statute  will  now  be  considered. 

rhis  application  was  made  in  February,  1909.  The  order  was  first 
.de  denying  the  petition  August  4,  1909.  A  rehearing  was  there- 
er  had  resulting  in  the  order  of  January  10,  1910,  which  is  the  order 
nplained  of.  Upon  August  25,  1910,  relator's  motion  for  a  re- 
aring was  denied.  Upon  June  14,  1910,  chapter  480  of  the  Laws 
that  year  took  eflfect.  Section  69  so  far  as  is  material  reads  as  fol- 
vs: 
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"Sec.  69:   Approval  of  Issnes  of  stock,  bonds  and  other  forms  of  in< 
ness.     A  gas  corporation  or  electrical  corporation  organized  or  exist: 
hereafter  incorporated,  under  or  by  virtue  of  the  laws  of  the  state  c 
^  York,  may  issue  stocks,  bonds,  notes  or  other  evidence  of  indebtedness  i 

at  periods  of  more  tha'n  twelve  months  after  the  date  thereof,  when 
sary  for  the  acquisition  of  property,  the  construction,  completion,  ext 
or  improvement  of  its  plant  or  distributing  system,  or  for  the  impro^ 
or  maintenance  of  its  service  or  for  the  discharge  or  lawful  refunding 
obligations  or  for  the  reimbursement  of  moneys  actually  expended  fr 
come  or  from  any  other  moneys  in  the  treasury  of  the  corporation  i 
cured  or  obtained  from  the  issue  of  stocks,  bonds,  notes  or  other  e^ 
of  indebtedness  of  such  corporation,  within  five  years  next  prior  to  th( 
of  an  application  with  the  proper  commission  for  the  required  aut 
tion,  for  any  of  the  aforesaid  purposes  except  maintenance  of  servl' 
except  replacements  in  cases  where  the  applicant  shall  have  kept  its  ac 
and  vouchers  of  such  expenditure  in  such  manner  as  to  enable  the  a 
^  sion  to  .ascertain  the  amount  of  moneys  so  expended  and  the  purpof 

which  such  expenditure  was  made;  provided  and  not  otherwise  that 
shall  have  been  secured  from  the  proper  commission  an  order  auth 
such  issue,  and  the  amount  thereof,  and  stating  the  purposes  to  which 
sue  or  proceeds  thereof  are  to  be  applied,  and  that,  in  the  opinion  of  tt 
mission,  the  money,  property  or  labor  to  be  procured  or  paid  for  by 
sue  of  such  stock,  bonds,  notes  or  other  evidence  of  indebtedness  is 
been  reasonably  required  for  the  purposes  specified  in  the  order,  and  ti 
cept  as  otherwise  permitted  in  the  order  in  the  case  of  bonds,  notes  anc 
1^*  evidence  of  indebtedness,  such  purposes  are  not  in  whole  or  in  part  i 

ably  chargeable  to  operating  expenses  or  to  income." 

This  statute  is  not  discussed  by  the  relator's  counsel  in  his 
other  than  with  the  statement  that  it  became  a  law  after  the  re 
application  had  been  filed.  It  was  not  the  law  at  the  time  the 
was  made  which  is  sought  here  to  be  reviewed.  It  was  the  law 
the  notice  of  a  rehearing  was  denied.  If  we  should  reverse  tl 
termination  of  the  commission,  we  could  only  send  it  back  to  the 
mission  to  make  the  certificate  which  the  law  requires,  and  they 
only  make  such  cettificate  as  is  now  authorized  by  law.  This  pn 
ing  is  not  akin  to  an  action  at  law  where  the  rights  of  the  parti 
determinable  as  of  the  date  when  the  application  is  filed.  The 
»  1910  does  not  save  proceedings  pending  before  the  commission 

thereto  from  the  effect  of  its  provisions,  and  it  seems  to  me  clea 
-  our  determination  must  be  made  upon  the  law  as  it  now  stan 

J  confess  that  I  am  unable  to  satisfactorily  glean  what  was  the  fi 

tent  of  the  Legislature  when  that  law  was  passed.  It  seems,  in  th 
place,  to  authorize  the  issuance  of  stocks  and  bonds  payable  at 
riod  of  more  than  12  months  only  in  case  where  the  moneys  for 
they  are  sought  to  be  issued  have  not  been  used  for  "maintenai 
service"  or  ^'replacements."  Thereafter  authority  seems  to  be 
to  issue  bonds,  notes,  and  other  evidences  of  indebtedness  (not  i 
only  with  the  express  permission  of  the  Public  Service  Comm 
in  case  the  moneys  for  which  they  are  issued  should  proper 
charged  to  "operating  expenses  or  to  income."  The  omission  c 
term  "stock"  from  this  sentence  would  seem  to  authorize  only  t 
suing  of  bonds,  notes,  or  other  evidences  of  indebtedness  for  sucl 
pose.  If  any  force  be  given  to  the  word  "permitted"  as  therein 
it  would  seem  to  give  a  discretionary  power  to  the  commission  in 
cases  where  the  moneys  to  be  reimbursed  were  moneys  which  s 
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►erly  be  chargeable  to  operating  expenses  or  to  income.  If  the 
mission  has  a  discretionary  power  to  refuse  the  issuance  of  bonds 
lis  class  of  cases,  it  would  seem  to  follow  as  a  corollary  that  they 
I  the  power  to  condition  their  issuance  by  any  reasonable  qualifi- 
)n.  Of  course,  the  discretion  therein  given  is  a  legal  discretion 
reviewable  by  the  courts,  but  I  have  before  indicated  that  in  our 
ion  the  condition  was  wisely  imposed  if  it  were  within  the  power 
he  commission.     This  company  has  been  paying  dividends  every 

without  laying  aside  anything  for  depreciation  and  replacement, 
t  provision  for  depreciation  and  replacement  is  properly  chargea- 
o  income  would  seem  to  follow  either  as  a  matter  of  first  impres- 

or  as  a  matter  of  authority.  The  case  of  the  People  ex  rel.  Ja- 
:a  Water  Supply  Co.  v.  Tax  Commissioners,  128  App.  Div.  13, 
N.  Y.  Supp.  392,  is  an  authority  for  that  proposition  in  this  court, 
in  that  case  the  views  of  this  court  were  sustained  in  the  Court 
Lppeals,  as  reported  in  196  N.  Y.  39,  89  N.  E.  581.  See  Knoxville 
:noxville  Water  Co.,  212  U.  S.  1,  29  Sup.  Ct.  148,  53  L.  Ed.  371. 
er  cases  are  cited  by  the  commissioners  in  their  opinion  and  by  their 
isel  upon  this  brief  which  fully  sustain  this  proposition.  So  that, 
lese  moneys  expended  for  replacement  can  in  any  way  be  refunded 
he  issuance  of  bonds,  that  can  only  be  done  under  the  permission 
he  Public  Service  Commission. 

ur  conclusion,  therefore,  follows  that  the  relator  has  naught  of 
:h  it  can  complain  in  the  determination  made,  which  must  be  con- 
ed with  $50  costs  and  disbursements. 

etermination  confirmed,  with  $50  costs  and  disbursements.  All 
:ur,  except  KELLOGG,  J.,  dissenting  in  ^opinion. 

DHN  M.  KELLOGG,  J.  (dissenting).  The  amendment  to  sec- 
69  of  the  Public  Service  Commission  law  (chapter  480  of  the 
s  of  1910)  was  in  force  when  the  order  denying  the  application 
EL  rehearing  was  made.  The  terms  of  that  statute  prohibit  the  is- 
of  bonds  or  stock  to  pay  the  notes  in  question,  if  they  represent 
icements  or  expenditures  which  are  properly  chargeable  to  oper- 
j  expenses  or  to  income.  A  corporation  is  an  artificial  body,  the 
acts,  and  powers  of  which  are  regulated  by  statute.  By  the  old 
ite,  now  section  55  of  the  stock  corporation  law  (Consol.  Laws 
>,  c.  59),  it  can  issue  no  stock  or  bonds  except  for  money,  labor 
J,  or  property  actually  received  for  its  use  and  lawful  purposes. 
erience  and  business  requirements  have  adduced  from  this  provi- 
,  and  the  nature  of  corporations  and  their  business,  the  rule  that 
re  machinery,  appliances,  and  other  property  which  become  obso- 
by  time  and  use  are  represented  in  the  capital  account  of  a  corpo- 
)n  their  upkeep  and  replacement  are  properly  chargeable  to  the 
;nse  or  income  account,  and  not  to  capital  account.  Otherwise 
capital  of  a  corporation  would  from  year  to  year  grow  more  and 
e  out  of  proportion  to  the  real  value  of  its  property.  The  courts 
gnize  this  rule.  People  ex  rel.  Jamaica  W.  S.  Co.  v.  Tax  Com'rs, 
N.  Y.  39,  89  N.  E.  581 ;  s.  c.  197  N.  Y.  33,  90  N.  E.  112 ;  Id.,  128 
.  Div.  13,  112  N.  Y.  Supp.  392;  Knoxville  v.  Knoxville  Water  Co., 
U.  S.  1,  29  Sup.  Ct.  148,  53  L.  Ed.  371. 
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The  requirement  that  replacements  of  property  already  capit 
cannot  again  be  charged  to  capital  account,  but  are  chargeable 
erating  expenses  or  to  income,  does  not  originate  in  this  amen 
;  to  the  statute,  but  tfie  amendment  to  that  extent  is  substanti 

declaration  of  the  existing  law.  An  issue  of  40-year  bonds  tc 
the  expenses  of  rebuilding  a  permanent  plant  may  be  considei 
increase  of  capital  liabilities.  The  section  in  question  requir 
commission  to  make  such  inquiry  and  investigation,  hold  such 
ings,  and  examine  such  witnesses,  books,  papers,  documents,  o 
tracts  as  it  may  deem  of  importance  to  enable  it  to  reach  a  detei 
tion  whether  or  not  its  certificate  should  issue.  The  statute  do 
contemplate  that  the  commission  shall  merely  hear  the  proof  o 
but  that  it  shall  make  all  proper  investigation  to  enable  it  to  deci 
question  which  it  is  required  to  decide.  The  first  order  purpc 
deny  the  application,  but  holds  the  matter  to  enable  the  comp; 
present  further  proof  if  it  desires.  The  opinion  referred  to 
order  indicates  that  from  the  evidence  before  the  commission  i 
sidered  that  it  could  not  definitely  determine  whether  or  not  the 
were  given  for  replacements,  what  the  actual  value  of  the  pr 
is,  or  just  what  the  facts  are.  In  substance,  it  assumes  facts  w 
>  sufficient  proof,  and  thereupon  denies  the  application,  with  pent 

to  the  relator  to  prove  that  it  is  wrong.  The  second  order,  w 
further  evidence  and  without  a  rehearing,  or  an  application  for 
hearing,  permits  the  company  to  issue  $197,000  of  new  bonds 
condition  that  it  cancel  $100,000  of  its  capital  stock,  or  credits 
capital  with  that  amount.  The  certificate  of  the  commission 
required  for  the  issue  of  bonds,  notes,  or  like  obligations  whi 
their  terms  are  payable  within  a  year.  It  is  only  necessary  in  th 
of  stocks  and  of  bonds,  notes,  and  other  evidence  of  indebtednes 
ning  longer  than  a  year,  being  such  securities  as  are  usually  I 
and  sold  in  the  market,  and  the  inference  is  irresistible  that  tl 
ject  of  the  statute  is  to  protect  the  public  in  the  purchase  of  su 
curities.  People  ex  rel.  Jamaica  W.  S.  Co.  v.  Tax  Com'rs,  1 
Y.  39,  89  N.  E.  581 ;  s.  c.  197  N.  Y.  33,  90  N.  E.  112 ;  Id.,  128 
Diy.  13,  112  N.  Y.  Supp.  392.  In  every  other  respect  a  shorl 
note  is  subject  to  every  reasonable  objection  which  can  be  raij 
one  running  more  than  a  year,  and  the  short-term  obligation  is 
hazardous  to  the  company  and  its  stockholders. 

The  first  order  assumes  that  the  nptes  represent  replacements, 
second  ordej,  apparently  as  a  concession,  without  a  different  fi 
and  without  a  rehearing,  grants  in  part  the  certificate  upon  con( 
1 1  is  beyond  the  power  of  the  commission  to  permit  the  issue  c 
proper  securities  upon  the  condition  that  the  company  cancel 
of  about  half  the  amount.  Read  together,  the  two  orders  perm 
company  to  issue  unauthorized  securities,  but  attempt  to  lesse 
harm  to  the  public  which  may  result  therefrom.  The  commissio 
no  power  to  thus  barter  away  the  public  interests,  or  on  its 
terms  to  permit  the  issue  of  securities  which  the  law  prohibits 
discretion  cannot  override  the  discretion  of  the  officers  of  the 
pany  in  the  management  of  its  affairs,  or  the  provisions  of  the 
ute  which  prescribe  the  cases  in  which  securities  are  permitted 
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in   the  premises  is   to   determine  whether  the  proposed  issue 

essary  for  tlie  proper  purposes  of  the  company,  is  authorized 

w,  and  is  to  be  used  in  a  proper  manner.     If  such  are  tlie 

it  cannot  withhold  its  certificate;    otherwise,  it  cannot  grant 

•  the  corporation  has  been  properly  managed,  and  its  securities 
rly  issued,  the  issue  of  new  stock  or  bonds,  if  necessary  for 
)orate  purpose  for  which  securities  may  issue,  cannot  be  denied 

upon  the  ground  that  the  capital  liabilities  of  the  company 
ncreased  will  exceed  the  value  of  its  physical  property.  Such 
istance  may  call  for  more  careful  examination  of  the  entire 
on,  but  alone  will  not  justify  the  denial  of  bonds  and  stocks 
a  expenditure  which  a  proper  service  to  the  public  requires 
impany  to  make  and  for  which  the  statute  permits  such  securi- 
The  commission  does  not  create  the  law.  Its  sole  duty  is  to  see 
le  law  in  respect  to  such  issues  is  observed. 
3  not  probable  that  the  plant  of  the  relator  entirely  broke  down 
liately  after  the  purchase  and  required  replacement  on  account 
olescence.  It  is  evident  that  the  growth  of  the  city  of  Bingham- 
id  the  requirements  of  the  service  made  necessary  a  larger  and 
extended  plant  with  greater  facilities.  Growing  business  re- 
[lents  may  make  it  necessary  for  a  railroad  company  to  replace 
-pound  rail  with  a  9Q-pound  rail.  If  the  60-pound  rail  is  rep- 
ed  in  the  capitalization,  the  difference  between  the  cost  of  it  and 
i  90-pound  rail  is  not  so  represented,  and  may  be  capitalized, 
n  improvement  or  extension  rather  than  a  technical  replacement, 
lot  reasonably  chargeable  to  expense  of  operation  or  to  income. 

growth  of  the  city  and  demands  of  the  service  require  engines, 
los,  or  machinery  of  much  greater  capacity  and  consequently 
ich  greater  cost  than  those  represented  in  the  capitalization,  the 
mce  between  the  capitalized  cost  of  the  smaller  engines,  dynamos^ 
chines  and  that  of  the  larger  or  more  powerful  ones  which  take 
place  may  properly  be  represented  in  the  capitalization.  The 
fact,  therefore,  that  the  old  plant  was  practically  dismantled  and 

and  larger  one  constructed  does  not  show  that  the  expenditure 

*  greater  part  of  it  was  necessarily  a  replacement.  It  may  in 
part  have  been  an  extension  or  improvement  which  from  its 
i  was  not  reasonably  chargeable  to  operating  expenses  or  to 
e.  The  record  gives  us  no  real  assistance  in  determining  how 
of  the  expenditures  were  for  replacements  and  how  much  rep- 
ed  real  extensions,  improvements,  and  new  property. 

!  record  does  not  disclose  whether  or  not  the  stock  or  bonds 
t  are  necessary  for  a  proper  corporate  purpose.  The  compa- 
lay  have  from  the  former  issue  of  stock  or  bonds  means  with 
it  may  meet  all,  or  a  part  at  least,  of  these  notes.  It  does  not 
r  that  the  company  has  received  the  par  value  of  the  stock  here- 
issued  to  the  firms  or  members  thereof  who  are  now  virtually 
itrol  of  the  corporation,  and  who,  in  substance,  make  this  ap- 
on,  and  it  is  not  clear  whether  or  not  other  sums  are  payable  by 
to  the  company.  It  is  apparent  that,  if  the  present  owners  of  the 
iny  are  indebted  to  it  for  moneys  past  due  sufficient  to  pay  the 
in  question,  there  is  no  necessity  for  an  issue  of  new  stock  or 
128  N.Y.S.— 29 
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bonds.  The  evidence  indicates  that  the  relator  by  its  present  p 
owners  delivered  $350,000  of  its  common  stock  for  the  entire  i 
capital  stock  of  -  the  Binghamton  General  Electric  Compan 
the  property  of  which  was  a  bonded  indebtedness  of  $266,5 
also  delivered  $30,000  of  its  common  stock  for  the  stock  of  the 
County  Electric  Light  Company,  which  company  had  no  tang 
sets.  It  immediately  proceeded  practically  to  scrap  the  old  pi 
build  a  new  and  more  expensive  one.  In  the  construction  of 
plant  but  a  small  part  of  the  old  plant  or  property  was  o 
and  but  very  little  was  realized  from  the  part  not  used.  The 
necessarily  suggests  that  the  relator  paid  too  much  for  the  j 
the  old  companies,  and  that  the  same  was  not  worth  at  the 
purchase  $410,000  in  addition  to  the  bonded  indebtedness, 
mediately  following  the  purchase  the  relator  issued  $120,00i 
common  stock  to  the  interests  apparently  controlling  it  for 
services  apparently  in  the  making  of  this  poor  bargain.  One 
interests  is  a  banking  firm,  the  other  an  engineering  firm,  or  tl 
bers  of  those  firms.  We  find  the  banking  firm  taking  from  t 
pany  preferred  stock  at  $22,500  less  than  its  par  value,  and 
years  afterwards,  when  advised  by  counsel  that  such  act  wa; 
a  bookkeeping  entry  was  made  to  equalize  it  by  charging  the  c< 
in  behalf  of  the  firm,  that  amount  for  commissions  on  loans  p 
during  several  preceding  years  with  the  firm's  assistance,  indori 
or  guaranty.  Twenty-five  thousand  dollars,  was  paid  for  engi 
the  particulars  of  which  are  not  clear,  and  $42,000  for  disc 
bonds,  the  facts  as  to  which  do  not  fully  appear.  Neither 
appear  who  were  the  owners  of  the  stock  of  the  old  compai 
which  the  relator  apparently  paid  an  excessive  price,  or  whei 
same  parties  were  practically  both  the  sellers  and  buyers.  ' 
further  evidence,  it  does  not  appear  what,  if  anything,  is  due  t 
pany  from  its  present  owners.  It  may  be  that  upon  a  pre 
justment  it  will  be  found  that  the  company  does  not  need  1 
bonds  to  enable  it  to  liquidate  its  outstanding  notes.  We  are 
termining  that  any  of  the  stockholders  are  in  fact  indebted 
company  on  account  of  any  of  these  matters ;  neither  could  t 
mission  so  determine  because  the  evidence  is  an  insufficient  b 
a  determination  either  way. 

I  think  the  commission  did  not  make  the  inquiry  or  the  del 
tion  contemplated  by  the  statute,  and  that  it  was  the  right  of 
lator  to  have  its  application  determined  for  or  against  it  upon  < 
which  it  has  a  reasonable  opportunity  to  meet  or  explain.  Tl 
ert^  interests  and  the  very  life  of  the  relator  may  depend  u 
decision  of  the  commission.  The  inquiry,  so  far  as  may  be, 
be  surrounded  with  the  usual  safeguards  required  in  tlie  cas< 
trial  of  other  questions  of  fact.  The  record  does  not  discl( 
what  information  the  commission  received  from  its  expert,  or 
cr  it  properly  interpreted  his  conclusions.  The  relator  had  t 
to  hear  his  evidence  and  examine  him.  This  case  emphas 
necessity  of  having  the  expert  sworn  as  a  witness  as  to  fac 
which  the  commission  may  base  its  decisions.    Otherwise  a  ( 


Digitized  by 


Google 


Ct.)  LORD  V.  UNITED   STATES  TBANSP.  CO.  451 

w  from  the  record  before  it  cannot  satisfactorily  perform  its 

s. 

follows  from  these  considerations  that  the  three  orders  should 

mulled  and  the  matter  remitted  to  the  commission  for  further 

1,  without  costs. 


LORD  V.  UNITED  STATES  TRANSP.  CO. 
reme  Court,  Appellate  Division,  First  Department    March  17,  1911.) 

spoRATioNS  (§  409*) — Agents— General  Manaqes—Authobitt— Leases. 

A  corporation  designating  a  general  manager  to  transact  its  ordinary 
Qslness  cannot  be  deemed  to  thus  hold  such  manager  out  to  the  public 
B  authorized  to  dispose  of  its  property  required  for  the  performance  of 
s  corporate  functions  and  terminate  its  business,  and  hence  the  general 
lanager  of  a  transportation  company  not  incorporated  for  the  business 
t  subleasing  piers  had  no  authority  to  sublease  a  pier  used  by  the  com- 
any. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  fS  1620-1022; 
>ec,  J>ig.  S  409.*] 

BPOBATioNs  (S  432*) — ^Agents— Genebal  Manages— Authobitt—Suffi - 
lENCT  of  Evidence. 

Evidence  held  insufficient  to  show  that  a  transportation  corporation 
lothed  its  general  manager  with  apparent  authority  to  sublease  a  dock 
sed  by  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1717-1737 ; 
►ec.  Dig.  S  432.*] 

BPOBATioNs  (§  426*) — ^Agento— Unauthobized  Acts— Ratification. 

Where  the  president  of  defendant  corporation  had  no  knowledge  that 
s  general  manager  had  without  authority  employed  plaintiff,  a  broker, 
3  sublease  a  dock,  it  could  not  be  held  to  have  ratified  the  contract  by 
hereafter  dealing  with  a  customer  procured  by  plalntlflP. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Cent  Dig.  §§  1590,  170^ 
716;    Dec.  Dig.  f  426.*] 
okers  (§  8*)— Employment— Sufficiency  of  Evidence. 

Evidence  ?^ld  Insuflaclent  to  show  that  plaintiflf,  a  broker,  was  employ- 
1  by  defendant's  general  manager  to  sublease  a  dock. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  f  9;  Dec  Dig.  f 
.♦] 

OKEBS  (§  86*) — Commissions. 

In  a  broker's  action  for  commissions  In  subleasing  a  dock  for  defend- 
nt  evidence  held  to  show  that  the  sublease  made  by  defendant  was  so 
laterlally  different  from  that  which  plaintiff  claimed  he  was  authorized 
>  make  that  he  was  not  entitled  to  recover. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Dec.  Dig.  f  86.*] 

OKEBS  (§  53*) — Commissions— Cause  of  Contbact. 

The  services  of  a  broker  must  be  the  direct  and  proximate  cause,  and 
ot  the  Indirect,  accidental,  or  remote  cause,  of  bringing  a  customer  to 
is  prlnclpaL 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent.  Dig.  {  74:   Dec.  Dig.  f 
^.♦] 
OKEBS  ({  53*) — Commissions. 

Where  a  broker  advertises  property,  and  a  customer  Is  procured  there- 
y,  that  is  the  direct  result  of  the  broker's  efforts. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  f  74;  Dec  Dig.  f 
5^^] 
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8.  Bbokebs  (S  57*) — GoKicissiONS— Pko  Rata  Commission. 

Where  a  broker  procures  a  prospective  customer,  and  the  principal 
takes  up  the  negotiations  which  result  in  a  contract,  even  though  the 
terms  as  to  consideration  are  changed,  the  broker  may  recover  his  com- 
mission pro  rata. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §S  66-72;  Dea 
Dig.  S  57.*] 

9.  BBOEEBS  (§  9*) — AUTHOBITT— Tebmination. 

Where  a  prospective  lessee  did  not  accept  an  offer  made  by  plaintiff, 
a  broker,  of  part  of  defendant's  dock,  and  plaintiff  had  no  authority  to 
offer  the  entire  dock,  defendant  was  justified  in  regarding  the  authority 
given  plaintiff  as  ended. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  f  10;  Dec  Dig.  § 
9*] 

10.  Bbokebs  (§  56*) — Commissions— Negotiations  Between  Qustomeb  and 

Pbincipal. 

A  broker,  who,  by  attracting  attention  to  property,  interests  a  party 
who  refuses  to  negotiate  through  him,  is  not  entitled  to  a  commission.  If 
the  principal  in  good  faith  thereafter  negotiates  a  contract  on  the  direct 
application  of  such  party. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §§  85-«9;  Dec  Dig, 
i  50.*] 

11.  Bbokebs  (§  56*) — Commissions— Negotiations  Between  Customeb  awd 
Pbincipal. 

A  broker,  who  brings  his  principal  and  a  customer  together,  is  entitled 
to  a  commission,  if  the  negotiations  are  then  taken  out  of  his  hands  and 
conducted  by  the  principal,  resulting  in  a  contract 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §S  85-89;  Dec 
Dig.  §  56.*] 

12.  Bbokebs  (§  86*) — Commissions— Sufficiency  of  Evidence. 

Evidence  held  insufficient  to  show  that  plaintiff,  a  broker,  was  the  pro- 
curing cause  of  a  lease  for  the  making  of  which  he  claimed  commissions. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  SS  116-120;  Dec 
Dig.  i  8a*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  O.  Lord  against  the  United  States  Transportation 
Company.  From  a  judgment  for  plaintiff  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  MC- 
LAUGHLIN, SCOTT,  and  MILLER  JJ. 

Joseph  W.  Welsh,  for  appellant. 
James  R.  Deering,  for  respondent 

LAUGHLIN,  J.  The  plaintiff  is  a  real  estate  broker,  and  he 
brought  this  action  to  recover  commissions  for  subleasing  for  the  de- 
fendant Pier  No.  84  and  bulkhead,  North  River,  situate  at  the  foot  of 
West  Forty-Fourth  street,  borough  of  Manhattan,  New  York.  He 
claims  to  have  been  employed  as  a  broker  for  this  purpose  on  the 
21st  day  of  November,  1907,  by  one  Robert  C.  Scholz,  an  employe 
of  the  defendant  whose  position  was  designated  "general  manager." 
Scholz  was  neither  a  director  nor  an  officer  of  the  company,  and  the 
position  of  general  manager  was  created  by  its  president,  and  the  du- 
ties were  prescribed  by  him  and  were  confined  to  the  passenger  and 

*For  other,  cases  s^  same  topic  4  5  numbsa  In  Dec  ft  Azxu  Digs.  1907  to  date,  ft  Rep'r  Indexoft 
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ight  transportation  business  of  the  defendant.  The  case  may  be 
ter  understood  by  stating  briefly  at  the  outset  the  contentions  of 

appellant.  They  are  that  Scholz  had  no  authority  to  sublease  the 
r  or  to  employ  plaintiff  as  a  broker ;  that  he  did  not  assume  to  do 
ler;  that  the  plaintiff  was  not  the  procuring  cause  of  the  subleases 
the  pier  which  were  subsequently  made  by  the  defendant  and  were 
materially  different  property  and  on  materially  different  terms  from 
ise  with  respect  to  which,  on  his  own  theory,  he  was  employed  in 
:  matter;  and  that  the  verdict  is  against  the  weight  of  the  evidence 
these  points. 

rhe  defendant  is  a  foreign  corporation.  It  was  duly  incorporated 
ier  the  laws  of  Connecticut  on  the  4th  day  of  ^October,  1906,  and 
was  authorized,  among  other  things,  to  acquire  and  operate,  "ei- 
r  singly  for  trading  purposes,  or  as  lines,"  vessels  operated  by  any 
ver  between  parts  in  the  United  States  and  any  other  part  of  the 
rid,  and  "to  construct,  acquire,  lease  and  own  all  such  docks, 
arvcs,  piers  or  other  terminal  facilities  as  shall  be  necessary  in  the 
intenance  and  operation  of  such  vessels  or  line  or  lines."  Its  cer- 
cate  of  incorporation  required  that  its  principal  office  be  located  in 
nnecticut,  and  its  by-laws  provided  that  its  general  offices  should  be 
ated  there.  Shortly  after  its  incorporation,  it  established  general  of- 
is  at  No.  742  East  Twelfth  street,  borough  of  Manhattan,  New 
•rk,  and  there  the  business  of  the  president,  secretary;  and  treasur- 

and  the  financial  business  of  the  company,  was  transacted.  It  also 
1  an  office  at  No.  40  Wall  street,  where  monthly  meetings  of  the 
ectors  were  held.  It  used,  occupied,  and  had  an  office  on  Pier  28, 
St  River.  It  owned  and  operated  four  coast  lines  of  steamers 
>m  New  York.  Its  by-laws  provided  that  the  president  should 
/Q  "the  general  supervision  and  direction  of  the  affairs  of  the  com- 
ly,  subject  to  the  instructions  and  advice  of"  the  board  of  directors; 
it  the  "officers  and  agents  of  the  company  shall  perform  such  duties 
may  from  time  to  time  be  assigned  to  them  respectively  by  the  board 
directors  or  the  president";  and  that  "no  conveyance  of  real  es- 
e  belonging  to  the  company  shall  be  made  without  the  authority  of 
I  board  of  directors." 

Dn  the  28th  day  of  March,  1907,  defendant  obtained  a  lease  of 
IT  84  and  bulkhead.  North  River,  from  the  city  by  its  commissioner 
docks.  By  this  lease  the  city  agreed  to  erect  sheds  on  the  pier 
i  bulkhead.  The  lease  was  for  a  term  of  ten  years  and  was  to 
nmence  when  the  sheds  were  completed.  It  does  not  appear  def- 
tely  when  the  defendant  took  possession  under  this  lease;  but  it 
s  shown  that  the  city  did  not  erect  the  sheds,  and  that  the  defend- 
L  erected  temporary  sheds,  60x160  or  170  feet  in  dimensions,  near 
I  bulkhead  line^  and  occupied  the  pier  during  the  summer  season 

1907  in  connection  with  the  transportation  of  passengers  and 
tight  by  one  of  its  lines  known  as  the  "Neptune  Line,"  and  had  an 
ice  on  the  pier.  Scholz,  as  general  manager,  had  an  office  on  this 
:r  and  also  on  Pier  28,  East  River.  On  the  2d  day  of  January^ 
38,  after  certain  negotiations,  which  will  be  considered  presently^ 
J  defendant  made  an  agreement  in  writing  with  the  Compagnie  Gen^- 
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erale  Transatlantique,  known  as  the  "French  Line,"  to  sublet  to  tlie  lat- 
ter company  a  "portion"  of  Pier  84  for  a  rental  of  $31,500  per  annum 
from  February  1st,  thereafter  for  the  balance  of  the  original  term 
for  which  the  defendant  held  the  pier  under  its  lease  from  the  city. 
It  was  recited  in  this  agreement  that  the  portion  of  the  pier  thus  sub- 
let had  been  agreed  upon  verbally  by  the  parties  that  day.  The  pier 
was  700  feet  in  length  by  100  feet  in  width.  The  bulkhead  extended 
from  the  northerly  line  of  the  pier  southerly  220  feet,  leaving  120 
feet  of  bulkhead  opposite  the  slip  southerly  of  the  pier. 

The  defendant  then,  evidently  according  to  an  understanding  which 
it  had  with  French  Line,  negotiated  with  the  city  for  a  modification 
of  its  lease,  or  for«a  new  lease  to  be  substituted  therefor,  and  on  the 
12th  day  of  March,  1908,  it  obtained  from  the  city  a  lease  of  the  pier 
and  bulkhead  for  a  period  of  10  years  from  March  1,  1908,  with  the 
privilege  of  one  renewal.  This  lease  omitted  provisions  contained  in 
the  first  lease,  with  respect  to  the  erection  of  sH^ds  by  the  city  and 
the  payment  of  an  additional  rental  thereafter  of  5  per  cent,  on  the 
estimated  cost  thereof,  which  was  $200,000,  and  substituted  therefor 
provisions  authorizing  and  requiring  the  erection  of  temporary  sheds 
by  the  defendant  to  continue  until  the  end  of  the  original  term,  and 
then  to  become  the  property  of  the  city.  On  the  same  day  the  de- 
fendant and  the  French  Line  made  a  preliminary  memorandum  agree- 
ment for  subleasing  the  entire  pier  and  bulkhead  at  $36,500  per  annum 
for  10  years  from  the  1st  day  of  March,  1908,  subject  to  the  terms 
and  provisions  of  the  defendant's  lease.  The  defendant  in  the  mean- 
time evidently  had  determined  that  it  would  have  but  little  use  for  the 
pier,  and  it  was  willing,  if  it  could  obtain  authority  from  the  city 
therefor,  to  sublet  the  entire  pier  and  bulkhead  to  the  French  Line 
with  some  understanding  or  agreement  with  respect  to  the  limited 
use  which  it  desired  to  make  thereof;  but  the  lease  could  neither  be 
assigned  nor  any  part  of  the  pier  or  bulkhead  sublet  without  the  writ- 
ten consent  of  the  commissioner  of  docks,  and  he  refused  to  consent 
without  consulting  the  mayor,  and,  owing  to  the  delay  incident  to  an 
application  for  leave  to  sublet  the  remaining  part  of  the  pier,  it  was 
determined  to  execute  a  formal  lease  of  the  entire  bulkhead  and 
three-fourths  of  the  pier,  according  to  the  original  agreement  of  Jan- 
uary 6th,  with  the  exception  that  in  the  meantime  it  had  been  agreed 
that  the  part  of  the  pier  to  be  reserved  by  the  defendant  should  be 
the  outer  end  of  the  northerly  side  of  the  pier,  instead  of  the  inner 
end,  and  that  it  should  be  only  252  feet  instead  of  one-half  the  length 
of  the  pier,  and  excepting  also  that  the  expiration  of  the  term  was 
definitely  fixed  to  correspond  with  the  substituted  lease  made  between 
the  defendant  and  the  city. 

Accordingly,  on  the  28th  day  of  May,  1908,  a  formal  lease  of  the 
bulkhead  and  pier,  with  this  exception,  was  made  by  the  defendant  to 
the  French  Line,  for  the  period  of  nine  years  and  nine  months  from 
the  1st  day  of  June,  1908,  at  the  annual  rental  of  $31,500 ;  the  lessee 
agreeing  to  perform  the  lessor's  duty  to  the  city  to  erect  the  temporary 
sheds,  and  on  the  same  day  a  formal  license  in  writing  was  given  by 
the  defendant  to  the  French  Line  to  use  the  remaining  part  of  the  pier 
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when  the  same  was  not  in  use  by  the  defendant.  The  license  was  to 
commence  on  the  1st  day  of  June,  1908,  and  to  terminate  with  the 
lease,  March  1,  1918,  and  the  defendant  was,  to  receive  therefor  $5,- 
000  per  annum.  The  consent  of  the  commissioner  of  docks  to  the 
defendant  subleasing  the  rest  of  the  pier  having  finally  been  obtained, 
the  license  was  formally  canceled  on  the  21st  day  of  June  thereafter 
by  mutual  consent,  to  take  effect  on  March  1,  1909,  and  at  the  same 
time  a  formal  agreement  was  executed  by  the  parties,  by  which  the 
French  Line  subleased  the  remainder  of  the  pier  for  the  balance  of 
the  period  for  $5,000  per  annum.  At  the  time  the  first  agreement  for 
part  of  the  pier  was  made  on  the  6th  of  January,  there  was  no  agree- 
ment or  understanding  with  tespect  to  subleasing  the  remainder  of 
the  pier;  but  it  was  understood  that  the  French  Line  was  to  have 
the  use  of  it  in  the  winter,  when  the  defendant  would  not  need  it. 
All  ol  the  negotiations  with  respect  to  these  various  agreements  were 
had  between  3ie  defendant  and  the  French  Line,  and  the  plaintiflf  took 
no  part  therein. 

The  plaintiff  made  a  specialty  of  leasing  water  front  property  in  or 
about  the  Harbor  of  New  York.  In  1905  he  had  had  some  negotia- 
tions with  the  French  Line  with  a  view  to  having  it  lease  this  pier,  or 
a  pier  at  the  foot  of  West  Forty-Second  street ;  but,  on  account  of  the 
anchorage  of  war  vessels  opposite  those  points,  the  pier  was  not  satis- 
factory to  said  line. 

In  the  fall  of  1907,  he  knew  that  the  defendant  had  a  lease  of  this 
pier;  but  he  was  not  aware  that  it  desired  to  sublet  the  pier  or  any 
part  of  it,  or  that  the  French  Line  wanted  a  pier;  but  he  says  that  he 
saw  an  article  in  a  paper  with  respect  to  the  defendant's  discontinu- 
ing its  line  at  this  pier,  and,  thinking  that  the  pier  might  be  for  rent^ 
he  addressed  a  letter  to  the  defendant  at  the  foot  of  West  Forty-Fourth 
street  on  the  19th  day  of  November,  1907,  as  follows : 

"WUl  yon  please  adylse  me  if  you  wUl  sublease  any  part  of  pier  at  the  foot 
of  West  44th  >St.,  N.  R.,  and  for  what  period.  .  I  Inclose  circular  showing  the 
piers  I  have  leased.    Awaiting  your  reply,  I  am." 

At  this  time  he  knew  of  no  demand  for  this  or  a  like  pier,  and 
says  that  the  pier  was  suitable  to  the  purposes  of  only  two  lines  doinje: 
business  in  the  Harbor  of  New  York,  one  of  which  was  the  French 
Line  and  the  other  the  Panama  Line,  and  that  he  did  not  know  that 
either  of  them  would  be  interested;  but  the  objection  made  by  the 
French  Line  in  1905  had  been  obviated  by  a  change  of  anchorage 
grounds.  This  letter  was  received  and  opened  by  Scholz,  who  an- 
swered it  on  a  letter  head  indicating  that  he  was  the  general  manager 
of  the  defendant,  and  that  it  was  written  from  the  general  offices  of 
the  company  and  Pier  28,  East  River,  and  he  signed  it  as  general 
manager.  He  merely  acknowledged  the  receipt  of  the  plaintiff's  letter 
and  said: 

*'Glad  to  have  you  call  in  reference  to  the  matter  in  question,  and  wUl  be 
pleased  to  discuss  same  with  you.'* 

Plaintiff  testified:  That  he  called  on  Scholz  on  the  21st  day  of 
November,  1907,  and  was  informed  that  the  company  would  sublet 
its  lease  for  the  balance  of  the  original  term.    That  he  informed  Scholz 
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that  he  had  "one  or  two  parties  who  might  be  interested  in  th< 
leasing  of  the  pier,"  to  which  Scholz  replied  : 

"We  have  been  talking  to  one  or  two  parties  about  the  subleasing,  Bu 
ing  has  been  done.  I  don't  suppose  you  are  working  for  your  healt 
Lord.  In  case  we  should  lease  the  pier  to  any  one  of  your  parties, 
would  your  commission  be?" 

That  the  witness  replied: 

"My  commission  is  5  per  cent  on  the  total  amount  of  rentaL** 

And  Scholz  answered: 
"That  is  all  right" 

That  he  then  said : 

"I  think  I  can  let  the  pfer  if  you  want  to  lease  it'* 

And  Scholz  replied : 

"Yes.  Now  I  tell  you,  Mr.  Lord,  as  man  to  man,  you  tell  me  who  yot 
ties  are,  I  will  tell  you  if  they  are  the  people  we  have  been  dealing  ^ 

That  the  witness  answered: 

"Mr,  Scholz,  that  seems  square.  Either  the  French  Line  or  the  Pj 
Steamship  Company  would  be  interested  in  a  sublease  of  this  pier." 

That  Scholz  then  said : 

"You  go  and  see  them  and  see  what  they  have  to  say.** 

That  he  then  called  on  Mr.  Cauchois,  assistant  general  agent  at 
York  of  the  French  Line,  the  same  day,  who  said  that  his  line  ' 
like  the  pier,  and  asked  if  it  could  be  obtained  for  $100,000  bon 
which  he  replied  that  he  would  try  and  see  if  it  could  be  obt 
for  that,  and  Cauchois  requested  him  to  act  promptly,  saying  th; 
French  Line  had  an  option  on  the  South  Brooklyn  Pier,  whe 
cargo  boats  were  then  loaded,  which  had  to  be  exercised  by  tl 
of  December  or  it  would  be  compelled  to  continue  its  lease  oj 
pier  for  six  months  longer.  That  he  then  called  to  see  Scholz 
not  jinding  him  in,  on  the  same  day  addressed  a  letter  to  the  dc 
ant  at  Pier  28,  East  River,  stating  that  he  had  presented  the  r 
to  the  representative  of  the  French  Line,  who  wished  him  to  j 
tain  "from  you  the  lowest  amount  (bonus)  you  would  accept  fc 
lease,"  and  requesting  an  early  answer  on  account  of  the  necessi 
the  French  Line  acting  on  the  option  which  it  had  on  the  Bro 
Pier.  That  he  received  no  reply  to  this  letter,  and  called  on  S 
on  the  25th  day  of  the  same  month  and  reported  his  interview 
Cauchois  and  was  informed  by  Scholz  that: 

"He  had  taken  the  matter  to  his  directors  and  he  would  let  "me  kno? 
very  few  days,  and  he  would  reply  to  me  in  a  very  few  days." 

That  on  November  27th  he  received  a  letter  from  Scholz  under 
of  the  26th,  as  follows: 

"In  reply  to  yours  of  the  21st  inst.,  contents  of  which  I  have  car( 
noted,  would  say  that  we  have  decided  not  to  lease  the  entire  pier,  but  ^ 
willing  to  sublease  the  liorthem  half  thereof." 
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rhat  he  then  called  on  Cauchois  and  showed  him  this  letter,  who  on 

ding  it  said : 

Oh,  that  won't  do.    We  want  the  whole  pier ;   a  half  won't  do.** 

rhat  he  then  called  on  Scholz  and  informed  him  of  what  Cauchois 
i.  That  Scholz  then  made  a  diagram  showing  what  part  of  the 
r  the  defendant  could  spare  and  would  rent,  and  on  the  diagram 
reserved  the  southeasterly  inner  one-fourth  of  the  pier  and  made  no 
erence  to  the  bulkhead,  and  showed  by  dimensions  a  balance  of  52,- 
)  square  feet,  or  three-fourths  of  the  pier  that  defendant  would  rent, 
I  that  after  some  figuring  Scholz  said  that  the  defendant  would  rent 
or  70  cents  per  square  foot,  making  a  total  rental  of  $36,750  per 
lum.  That  he  called  on  Cauchois  again  the  same  day  and  was  in- 
duced to  Faguet,  the  general  agent  of  the  French  Line,  to  whom 
presented  the  diagram  made  by  Scholz  and  the  proposition  for  sub- 
sing  three-fourths  of  tJie  pier.  That  Faguet  said  that  he  would 
5  the  whole  pier  if  he  could  get  it,  but  would  consider  three-fourths 
it,  and  would  take  it  up  with  his  superintendent  and  let  him  know 
a  few  days,  and  he  then  reported  this  to  Scholz.  That  he  saw 
^uet  a  week  or  ten  days  later  and  asked  if  there  was  anything  new 
h  regard  to  leasing  the  pier,  and  the  reply  was,  "We  are  still  con- 
ering,  Mr.  Lord,"  but  added  that  his  line  would  like*  to  get  the 
ole  pier.  That  early  in  December  he  saw  Scholz  again  and  in- 
med  him  that  the  French  Line  was  still  considering  the  matter, 

wanted  the  whole  pier  if  it  could  get  it,  and  that  Scholz  replied 
t  this  was  the  best  that  the  defendant  would  do.  That  he  saw 
>iiet  again  and  talked  with  Scholz  over  the  telephone  and  person- 
r  two  or  three  times  before  December  21st,  and  that  Faguet's  at- 
ide  remained  the  same,  and  that  Scholz  said  that  three-fourths  of 

pier  was  all  that  the  company  would  lease.  That  on  December 
t  he  wrote  Scholz  as  follows : 

Will  you  please  advise  me  if  yon  are  now  ready  to  take  up  the  question 
nbleasing  the  pier  at  the  foot  of  West  44th  St" 

^nd  that  he  received  no  reply.    That  he  telephoned  and  called  to 
Scholz  several  times,  but  never  reached  him.    That  the  latter  part 
January,  1908,  he  heard  of  the  other  negotiations  between  the  de- 
dant  and  the  French  Line,  and  endeavored  fo  see  Scholz,  and  finally 
7  him  on  the  12th  of  February  and  asked  about  the  basis  of  the 
cement,  stating  that  he  desired  to  know  to  enable  him  to  put  in  his 
for  commissions,  and  that  Scholz  took  the  position  that  he  was  not 
itled  to  any  commissions  and  refused  to  give  him  any  information, 
rhis  is  the  only  authority  the  plaintiff  claims  to  have  received,  and 
>  is  the  only  part,  according  to  his  own  testimony,  that  he  took  in 
matter.     On  the  trial  the  complaint  was  amended  so  as  to  allege 
two  separate  agreements  made  by  the  defendant,  the  one  for  sub- 
sing  the  bulkhead  and  part  of  the  pier  at  a  rental  of  $31,500  per  an- 
n,  and  the  other  for  renting  the  rest  of  the  pier  at  a  rental  of 
000  per  annum,  and  commissions  at  the  rate  of  5  per  centum  on  the 
il  amount  of  rent  reserved  in  each  agreement  from  the  respective 
es  thereof  was  demanded,  and  a  recovery  in  full  was  had  on  that 
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theory.  On  the  1st  day  of  May,  1908,  the  plaintiff  presented  a  bill  to 
the  defendant  for  commissions  on  the  theory  that  the  bulkhead  and 
pier  had  been  sublet  for  $36,500  per  annum,  and  he  testified  in  sub- 
stance that  he  then  understood  that  only  three-quarters  of  the  pier  had 
been  sublet,  and  that  this  was  on  the  basis  of  70  cents  per  square  foot 
and  in  accordance  with  the  proposition  which  he  was  authorized  to 
and  did  present  to  the  French  Line.  This  was  rejected,  and  the  de- 
fendant disavowed  liability.  On  the  trial  plaintiff  attempted  to  sus- 
tain this  theory  by  his  testimony  to  the  effect  that  when  he  was  em- 
ployed the  city  was  obligated  to  shed  the  pier,  and  that  he  was  in- 
formed by  some  official  of  the  French  Line  that  a  deduction  of  $5,000 
in  rental  was  allowed  on  account  of  the  change  by  which  the  French 
Line  was  to  erect  the  sheds ;  but  he  does  not  identify  the  official  who 
gave  him  this  information,  and  the  testimony  of  every  witness  who 
took  part  in  the  subsequent  negotiations  is  to  the  effect  that  the  rental 
was  negotiated  without  reference  to  any  proposition  submitted  by  the 
plaintiff  or  any  deduction  on  account  of  shedding  the  piers.  Plaintiff, 
through  his  attorney,  presented  another  bill  on  the  3d  day  of  July, 
1908,  for  commissions  on  a  basis  of  an  annual  rental  of  $36,500 ;  but 
the  defendant  thereafter  received  a  letter,  bearing  date  four  days  later, 
correcting  this  bill  and  stating  that  it  should  have  been  figured  on 
$31,500  per  annum,  and  that  "the  error  arose  from  my  taking  the 
amount  of  a  bill  rendered  at  the  time  of  the  agreement  to  lease  the 
entire  pier." 

It  is  suggested  that  the  fact  that  the  entire  pier  was  sublet  was  not 
then  a  matter  of  record  and  had  not  been  discovered.  Assuming  that 
the  plaintiff  was  at  the  outset  employed  to  obtain  a  tenant  for  the 
entire  pier  and  bulkhead,  yet,  before  a  rental  was  agreed  upon  or  a 
tenant  was  procured,  the  defendant  determined  and  notified  him  that 
it  would  only  lease  one-half  or  at  most  three-quarters  of  the  pier. 
•  This  modified  any  authority  with  which  the  plaintiff  had  been  vested, 
and,  inasmuch  as  he  never  received  any  further  authority,  he  was  in  no 
event  entitled  to  recover  on  the  theory  that  he  obtained  a  tenant  for  the 
entire  pier  and  bulkhead.  No  exception,  however,  was  taken  to  the 
charge  in  so  far  as  it  permitted  the  plaintiff  to  recover  for  obtaining 
subleases  on  the  entire  bulkhead  and  pier  as  manifested  by  the  two 
agreements,  and  it  is  doubtful,  therefore,  whether  any  question  with 
respect  to  the  amount  of  the  verdict  is  properly  presented  by  the  ap- 
peal, although  it  would  seem  that  the  motion  for  a  new  trial  may  be 
deemed  to  have  raised  it. 

Scholz  testified,  in  substance:  That  he  had  been  informed  by  the 
president  of  the  defendant  of  his  intention  to  sublet  part  of  the  pier. 
That  he  had  no  authority  either  to  employ  a  broker  or  to  sublet  the  pier, 
but  that,  inasmuch  as  it  concerned  his  company,  he  wrote  the  letter  in- 
viting the  plaintiff  to  call.  That  he  said  to  the  plaintiff  at  the  outset 
that  his  company  would  not  sublet  the  whole  pier,  but  was  considering 
subletting  half  of  it,  and  that  he  had  no  authority  in  the  premises,  but 
would  have  to  submit  any  question  relating  to  it  to  the  president,  and 
that  nothing  was  said  about  commissions.  That  he  indicated  on  a  dia- 
gram the  part  of  the  pier  which  he  thought  his  company  would  wish  to 
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serve,  and  made  figures  indicating  what  he  thought  would  be  a  fair 
ntal,  but  refused  to  specify  a  price  on  the  ground  of  want  of  author- 
\  That  at  the  second  interview  the  plaintiff  merely  asked  if  the  de- 
ndant  would  consider  a  bonus  of  $100,000  for  the  entire  pier,  and 

agreed  to  take  it  up  with  the  president  and  let  plaintiff  know  later, 
d  that  he  telephoned  the  presicient  the  substance  of  the  inquiry,  but 
d  not  state  who  called  on  him  in  the  premises  or  in  whose  behalf  the 
quiry  was  made.  That  he  then  wrote  the  second  letter  stating  that 
e  company  would  only  lease  half  of  the  pier. 
Mr.  Taylor,  the  president  of  the  defendant,  who  ceased  to  be  presi- 
nt  in  May,  1908,  and  was  apparently  disinterested,  testified,  in  sub- 
ince,  that  he  personally  negotiated  the  subleases;  that  he  did  not 
low  the  plaintiff  and  never  heard  of  him  in  connection  with  the  mat- 
r  until  after  he  had  met  and  discussed  the  question  with  Mr.  Cauchois 

the  French  Line  on  the  25th  day  of  November,  1907 ;  that  in  Au- 
ist  or  early  in  September  of  that  year  he  concluded  that  his  company 
Duld  not  require  the  entire  pier,  and  asked  Bensel,  the  commissioner 

docks,  if  it  would  be  permitted  to  sublet  part  of  the  pier  to  a  rail- 
ed, and  that  Bensel  informed  him  there  were  objections  to  rail- 
ads  getting  so  many  piers,  but  said,  "I  can  possibly  get  a  steamship 
mpany  to  take  part  of  that  pier" ;  that  he  saw  Bensel  again  early  in 
ctober.  and  asked  if  he  knew  of  a  steamship  company  to  which  it 
uld  rent  part  of  the  pier,  and  saw  him  on  another  occasion  in  Octo- 
r,  and  again  by  or  before  the  middle  of  November  thereafter,  and 
I  the  20th  of  November,  he  thought,  but  it  might  have  been  the  21st, 
jnsel  arranged  for  a  meeting  between  him  and  the  French  Line  peo- 
5  at  the  Midday  Club  on  the  25th  of  November  with  a  view  to  sub- 
ising  part  of  the  pier ;  that  Bensel  either  at  the  time  he  arranged  the 
seting,  or  at  the  meeting,  asked  him  who  Mr.  Lord,  who  was  offering 
e  pier,  was ;  that  this  was  the  first  time  he  had  heard  of  Lord,  and, 
inking  that  it  was  ar  mistake,  he  did  not  inquire  further  about  it,  but 
swered  that  no  one  knew  about  or  had  anything  to  do  with  sub- 
ising  the  pier  but  himself ;  that  at  the  meeting  on  the  25th  an  ap- 
intment  was  made  by  him  to  meet  Mr.  Cauchois  and  Mr.  Faguet 

the  pier  on  the  29th  of  the  month,  and  after  the  meeting  he  tele- 
oned  Scholz  to  be  present  on  the  29  th,  and  said  that  he  understood 
at  Mr.  Lord  was  offering  the  pier,  and  that  he  was  taking  care  of 
is  business  himself  through  Bensel,  and  asked  who  Lord  was,  and 
IS  informed  by  Scholz  that  he  was  a  broker  who  was  interested  in 
e  pier,  and  that  he  made  no  further  inquiry  and  heard  nothing  more 
th  respect  to  Lord's  connection  with  it ;  that  in  October  or  Novem- 
r  he  informed  Scholz  of  his  intention  to  sublease  part  of  the  pier, 
t  never  requested  or  authorized  him  to  hire  a  broker  or  to  obtain  a 
lant;  that  he  met  Faguet  and  Cauchois  and  Scholz  on  November 
th,  and  they  looked  the  pier  over  and  discussed  the  situation  at 
igth,  and  that  while  they  did  not  come  to  any  definite  agreement,  the 
shes  of  each  party  were  made  known  to  the  other,  and  he  authorized 
holz  to  continue  the  negotiations  which  resulted  in  the  memorandiun 
reement  of  January  6,  1908 ;  and  that  the  subsequent  agreements 
tre  negotiated  by  him  personally. 
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Scholz  further  testified  that  he  did  not  know  until  Novemt 
that  President  Taylor  was  negotiating  with  the  French  Line,  a 
he  then  informed  Taylor  that  Lord  had  mentioned  the  French 
V.  him  in  connection  with  Pier  84,  and  Taylor  said  that  Lord  wc 

be  interested,  as  he  had  been  dealing  with  Bensel  for  some  ti 
that  he  did  not  even  then  give  Taylor  the  details  of  his  intervie 
the  plaintiff  or  inform  him  with  respect  to  the  letters  he  had 
and  that  on  the  27th,  when  Taylor  telephoned  him  with  respec 
meeting  on  the  29th,  Taylor  spoke  of  a  man  named  Lord  h 
letter  from  him  authorizing  the  subletting  of  the  whole  of  i 
and  asked  if  he  had  written  ^uch  a  letter,  and  he  replied  that 
not. 

Bensel  testified  that  he  was  only  interested  in  obtaining  lej 

,  the  city;   that  he  arranged  the  meeting  between  the  president 

defendant  and  the  representatives  of  the  French  Line,  and  h( 

it  was  at  the  request  of  the  former ;   that  he  knew  the  latter 

the  summer  or  fore  part  of  the  fall,  from  information  derive 

Faguet  and  Cauchois,  that  the  French  Line  wanted  another  p 

that  defendant  wanted  to  sublet  part  of  this  pier,  for  its  presid 

so  informed  him,  and  later  he  understood  that  the  French  L 

^  determined  that  it  desired  this  particular  pier,  and  that  he  tl: 

informed  Cauchois  or  Faguet  that  Taylor,  defendant's  preside 

stated  to  him  that  his  company  would  sublet  part  of  this  pier 

J  could  not  fix  the  date  of  this  more  definitely  than  that  "pro 

was  some  time  in  October  or  November" ;  that  on  one  occasi" 
chois  asked  him  if  the  plaintiff  had  this  pier,  and  he  replied 
one  had  it,  that  it  was  not  necessary  to  see  any  one  but  the  cit 
resentatives ;   but  that  he  could  not  fix  the  date  of  this  convt 

It  is  to  be  inferred  from  his  testimony  that  he  considered 
broker  could  not  be  employed  in  such  a  case,  as  there  was  no 
sublet  the  pier  without  the  consent  of  the  commissioner  of  doc 
evidently  knew  that  defendant  desired  to  sublease  part  of  tl 
and  that  the  French  Line  wanted  a  pier  and  would  like  this  o 
he  says  that  he  did  not  bring  them  together  until  one  of  tl 
quested  it.  Cauchois  testified  that  the  plaintiff  had  no  propositic 
he  first  came  to  him,  but  intimated  that  he  thought  the  Fren^ 
could  get  a  portion  of  this  pier;  that  he  took  the  matter  up  \ 
president  and  secretary  and  treasurer  of  defendant  at  the  mec 
the  25th  of  November,  which  it  is  to  be  inferred  from  his  te 
was  arranged,  but  not  at  his  request,  by  Bensel  after  he  cs 
Bensel  shortly  after  plaintiff's  first  interview  with  him  and 
same  day,  for  he  testified :  "I  thought  if  I  got  next  to  the  p 
I  could  get  it  all,"  meaning  the  entire  pier.  That  he  informed 
that  the  plaintiff  was  offering  the  pier  and  asked  how  that  came 
and  that  Bensel  replied  that  he  did  not  know  anything  abou 
but  to  let  Lord  alone,  and  if  the  wharf  could  be  got  the  Fren( 
would  get  it,  and  that  Bensel  then  arranged  the  meeting.  That 
25th  Taylor,  the  president  of  the  defendant,  offered  to  lease 
French  Line  three-quarters  of  the  pier.  That  this  was  bef( 
plaintiff  submitted  any  proposition,  but  that  he  did  not  info 
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aintiff  about  this  when  the  plaintiff  called  on  the  27th.  That  nego- 
Ltions  were  resumed  with  Taylor  on  the  29th  and  continued  by  di- 
ction of  Taylor  with  Scholz  and  resulted  in  the  memorandum  a^ree- 
2nt  of  January  6,  1908.  That  his  company  would  not  entertain  the 
©position  to  take  three-quarters  of  the  pier  with  the  reservation  of 
If  of  the  southerly  half  by  the  defendant,  which  was  the  only  prop- 
ition  submitted  by  the  plaintiff.  That  early  in  the  autunm  of  1907 
e  French  Line  established  another  line  to  New  York  and  determined 

get  a  pier  on  the  North  River,  and  Faguet  then  took  the  matter  up 
th  Bensel,  and  had  several  interviews,  and  then  turned  it  over  to 
m  on  his  return  from  Europe  the  latter  part  of  October  or  fore  part 

November,  which  was  the  time  he  first  learned  that  Pier  84  might 

obtained  by  his  line.  That  Faguet  then  directed  him  to  endeavor  to 
!t  Pier  84  if  possible,  as  the  only  practical  pier  for  the  company's 
irposes,  and  he  so  informed  Bensel.  That  he  had  spoken  to  Bensel 
out  this  pier  prior  to  the  time  the  plaintiff  first  called  on  him  and 
,d  seen  him  a  number  of  times  with  respect  to  it  and  other  piers,  but 
rticularly  about  Pier  84,  endeavoring  to  secure  a  pier  on  the  North 
ver  through  the  dock  department,  and  turned  the  matter  over  to  him. 
lat  Bensel  said  it  had  been  leased  to  defendant,  but  he  would  see 
lat  could  be  done,  and  that  at  the  second  interview  he  informed  the 
tness  that  there  was  a  possibility  that  Pier  84  might  be  obtained, 
d  that  at  the  next  interview  he  said  he  thought  it  could  be  obtained. 
lat  he  saw  Bensel  twice  at  least  before  the  plaintiff  called.  That 
e  plaintiff  brought  him  the  first  definite  information  to  the  effect 
at  the  defendant  desired  to  sublet  any  part  of  the  pier.  « 

Fauget  testified  that  plaintiff  was  introduced  to  him  at  the  office  by 
Luchois  on  November  27th  and  submitted  a  proposition  for  one-half 

the  pier,  which  he  rejected,  and  that  he  received  no  other  proposi- 
in  from  him ;  that  he  met  Taylor  and  Scholz  with  Cauchois  on  No- 
mber  29th,  and  his  testimony  accords  with  that  of  Cauchois  with 
spect  to  what  occurred  at  that  time  and  with  respect  to  his  prioi" 
gotiations  with  Bensel  and  the  determination  to  get  Pier  84  if  pos- 
)le  and  his  instructions  to  Cauchois. 

The  evidence  has  been  examined  and  considered  in  the  light  of  the 
guments  of  counsel,  and  an  outline  of  the  salient  points  deemed  most 
iterial  has  been  given ;  but  we  have  not  attempted  to  digest  or  state 
all.  The  points  presented  by  the  appellant  will  now  be  considered 
parately. 

First.  I  am  of  opinion  that  Scholz  had  no  authority  from  the  de- 
ndant  to  make  the  contract  which  the  plaintiff  testifies  was  made  by 
n.  It  cannot  be  successfully  contended  that  he  had  actual  author- 
\  The  only  real  question  is  whether  the  defendant  clothed  him  with 
parent  authority.  The  plaintiff  had  had  no  previous  dealings  with 
2  defendant.  The  defendant  designated  Scholz  its  general  manac^er 
d  apparently  authorized  him  to  use  stationery  with  this  designation 

his  position.  The  plaintiff  would  have  a  nght  to  assume  that  he 
is  connected  with  the  general  offices  of  the  company  and  that  he  wa? 
thorized  to  open  its  mail ;  but  the  plaintiff  was  chargeable  with  no- 
e  and  knowledge  of  the  purposes  of  the  defendant's  incorporation 
d  of  the  business  conducted  by  it  and  transacted  for  it  by  Scholz. 
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Alexander  et  al.  v.  Cauldwell,  83  N.  Y.  480.  With  that  kno 
he  would  have  the  right  to  assume  that  any  contract  with  res 
the  transportation  business  of  the  company  was  within  the  au 
of  Scholz,  and  the  defendant  would  be  bound  thereby  (Rath 
Snow,  123  N.  Y.  343,  25  N.  E.  379, 10  L.  R.  A.  355 ;  Sistare  a 
88  N.  Y.  527;  Norton  v.  Genesee  Nat.  Savings  Ass'n,  57  Ap 
520,  68  N.  Y.  Supp.  32) ;  but  the  business  for  which  the  dei 
was  incorporated  was  not  subleasing  piers.  It  cannot  be  that 
poration,  on  designating  a  general  manager  to  transact  its  oi 
business,  can  be  deemed  to  thus  hold  the  general  manager  out 
public  as  authorized  to  dispose  of  its  property  required  for  tl 
formance  of  its  corporate  functions  and  terminate  its  business 
plaintiff  found  Scholz  in  charge  of  the  pier  as  general  manager 
defendant,  and  he  knew  that  the  defendant  had  just  entered  i 
long  term  lease  of  the  pier.  As  well  might  it  be  said  that  Schc 
clothed  with  apparent  authority  to  sell  its  steamboat  lines  or  to 
real  property  interests  acquired  for  its  use.  Could  an  action  i 
specific  performance  of  such  contracts,  if  made  by  Scholz,  be 
tained  against  the  company,  or  would  it  be  liable  for  a  breach  th 
The  fact  that  the  defendant  desired  to  sublease  does  not  affi 
question  at  all.  Plaintiff  was  not  on  these  facts,  I  think,  justi 
assuming  that  Scholz  was  authorized  to  sublease  the  pier;  nc 
think  that  the  defendant  held  Scholz  out  as  vested  with  such  i 
ity.  Camacho  v.  Hamilton  Bank  Note  Co.,  2  App.  Div.  369,  37 
Supp.  725 ;  Leonardi  v.  Times,  etc.,  Co.,  127  App.  Div.  193, 
.Y.  Supp.  523;  Norman  v.  Loomis-Manning  Filter  Co.,  123  Ap 
739,  740,  108  N.  Y.  Supp.  261 ;  Norton  v.  Genesee  Nat.  Savings 
57  App.  Div,  520,  68  N.  Y.  Supp.  32 ;  Brewster  v.  Wilson,  3( 
Div.  494,  52  N.  Y.  Supp.  272.  See,  also,  Benedict  v.  Pell,  7( 
Div.  40-45,  74  N.  Y.  Supp.  1085 ;  Cohn  Co.  v.  Lee,  132  App.  Di 
117  N.  Y.  Supp.  550;  Alexander  et  al.  v.  Caldwell,  83  N.  \ 
Jaques  v.  Todd,  3  Wend.  91. 

The  question  is  not  with  respect  to  the  authority  Scholz  assui 
exercise,  but  with  what  appearance  of  authority  did  the  def 
clothe  him?  Hay  v.  Piatt,  66  Hun,  488,  491,  21  N.  Y.  Supp.  36 
wards  y.  Dooley,  120  N.  Y.  540,  J34  N.  E.  827.  With  respect 
contention  that  Scholz  probably  conferred  with  Taylor  and  v 
him  specially  authorized  to  negotiate  with  plaintiff,  and  was  thus 
authority  to  make  the  contract,  I  think  plaintiff  is  not  in  a  posi 
to  contend,  for  the  only  contract  he  claims  Scholz  made  was 
first  interview,  and,  according  to  his  testimony,  there  was  no  bi 
that  interview  to  admit  of  a  communication  with  Taylor.  Mo 
according  to  the  testimony  of  both  Taylor  and  Scholz,  the  form 
in  touch  with  the  representatives  of  the  French  Line  before  he 
of  plaintifl^  in  the  matter,  and  that  was  several  days  after  pla 
first  interview  with  Scholz.  Of  course,  if  the  defendant,  with  \ 
edge  that  Scholz  made  a  contract  as  claimed,  accepted  a  customs 
duced  by  him  and  made  the  contract  on  a  proposition  which  he  v 
thorized  to  submit,  it  would  be  bound  by  the  contract  on  the 
of  ratification.  Lee  v.  Pittsburg  Coal  &  Mining  Co.,  56  How. 
373,  affirmed  75  N.  Y.  601 ;  Smith  v.  Car  Heater  Co.,  19  N.  Y. 
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285.*  But  Scholz  not  having  been  authorized  to  employ  the  plaintiff, 
the  defendant  is  not  chargeable  with  any  knowledge  possessed  by 
Scholz  and  not  communicated  to  Taylor  (Benedict  v.  Pell,  supra),  and 
as  Taylor  had  no  actual  knowledge,  the  defendant  cannot  be  held  on 
the  theory  of  ratification  for  having  accepted  the  fruits  of  plaintiff's 
services  and  not  having  discharged  him  from  any  contract  of  em- 
ployment attempted  to  have  been  made  by  Scholz  (Bright  v.  Canadian 
Int.  Stk.  Yd.  Co.,  83  Hun,  482,  32  N.  Y.  Supp.  71 ;  Norden  v.  Duke, 
120  App.  Div.  1,  104  N.  Y.  Supp.  854;  Trustees,  &c.,  v.  Bowman,  136 
N.  Y.  521,  32  N.  E.  987). 

Second.  I  am  also  of  opinion  that  the  plaintiff  failed  to  bear  the 
burden  of  showing  by  a  preponderance  of  evidence  that  he  was  em- 
ployed by  Scholz,  as  he  claims.  His  testimony  in  that  regard  is  flatly 
contradicted  by  that  of  Scholz,  who,  so  far  as  appears,  would  have  no 
object  in  concealing  the  fact  from  the  president  of  the  company  if 
he  made  the  contract  and  was  authorized  to  make  it,  and  it  is  not  prob- 
able that  he  would  have  attempted  to  make  the  contract  without  author- 
ity and  conceal  the  fact  and  run  the  risk  of  personal  liability.  More- 
over, it  is  not  probable  that  he  would  have  volunteered  to  make  an 
agreement  with  respect  to  commissions  before  a  basis,  especially  with 
respect  to  rental,  for  subleasing  the  pier  had  been  agreed  upon.  He 
does  not  claim 'that  he  was  given  any  figures  with  respect  to  rental  at 
the  first  interview,  and  at  the  second  he  was  distinctly  informed,  ac- 
cording to  his  own  testimony,  that  Scholz  had  submitted  the  matter  to 
the  directors  of  the  company  and  was  awaiting  authority  from  them. 
Furthermore,  it  was  fairly  to  be  inferred  from  the  plaintiff's  letter  that 
he  already  had  a  client  who  was  interested  in  the  pier,  and  that  he 
was  not  seeking  employment  by  the  defendant  as  a  broker,  and  evi- 
dently that  is  what' Scholz  supposed.  It  is  not  likely  that  Scholz, 
who  owed  his  position  and  employment  to  the  president  of  the  compa- 
ny, from  whom  he  received  his  only  authority,  informed  plaintiff  that 
he  had  submitted  the  matter  to  the  directors  of  the  company.  The 
fact  that  the  plainfiff  went  to  the  French  Line  without  any  proposi- 
tion and  without  any  information  that  that  company  desired  the  pier, 
or  any  pier,  indicates  that  the  first  interview  was  merely  preliminary, 
anl  I  think  Scholz's  version  is  the  more  probable.  Doubtless  a  ques- 
tion of  fact  was  presented  as  to  whether  or  not  Scholz  informed  Tay- 
lor of  his  ne|^otiations  with  plaintiff  and  as  to  whether  he  may  not 
have  been  acting  by  authority  of  Taylor  after  plaintiff's  first  call ;  but 
it  cannot  be  said  to  be  sustained  by  a  preponderance  of  evidence  when 
it  rests  on  inference  and  conjecture  and  is  opposed  by  the  express  tes- 
timony of  both  Taylor  and  Scholz.  The  reasonable  inference  is  that 
Scholz  obtained  and  communicated  certain  information  to  plaintiff  on 
the  theory  that  plaintiff  was  representing  another,  but  did  not  assume 
to  employ  him  as  a  broker  or  deem  it  important  to  inform  Taylor  who 
was  inquiring  about  the  pier. 

Third.  I  am  also  of  opinion  that  the  plaintiff  was  not  entitled  to  re- 
cover because  the  defendant  did  not  as  the  result  of  the  first  negotia- 

1  Reported  in  full  in  the  New  York  Supplement;  reportied  as  a  memoran- 
dnm  decision  without  opinion  in  64  Hun,  639. 
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tions  sublease  the  property  which  the  plaintiff,  on  his  own  test 
was  authorized  to  sublet,  or  on  a  contract  at  all  similar  to  the 
claims  to  have  been  authorized  to  negotiate.  If  at  the  original 
view  he  was  authorized  to  sublet  the  entire  pier,  this  authori 
modified  before  he  or  defendant  procured  a  tenant,  and  he  ws 
ited  first  to  sublet  one-half  of  the  pier  and  finally  to  sublet  thret 
ters  of  the  pier,  aggregating  52,500  square  feet,  at  an  annual 
of  $36,750  for  the  balance  of  the  defendant's  original  term  un 
then  existing  lease  with  the  city,  and  the  defendant  first  reser 
itself  the  southerly  half  of  the  pier  and  finally  the  inner  half  c 
and  the  entire  bulkhead  south  of  the  pier.  This  was  the  only  cc 
proposition  in  any  view  of  the  evidence  which  the  plaintiff  was  2 
ized  at  any  time  to  submit  to  the  French  Line,  and  it  was  finz 
jected,  for  it  clearly  appears,  and  the  contrary  is  not  even  cent 
that  the  French  Line  would  not  take  a  sublease  with  a  reserva 
the  defendant  of  any  of  the  southerly  part  of  the  pier.  That 
sition,  if  authorized  at  all,  must  have  been  on  the  theory  that  tl 
was  to  be  shedded  by  the  city,  for  such  was  the  legal  obligation 
city  to  the  defendant  at  that  time.  The  lease  which  was  finally 
tiated  was  not  only  for  a  lower  rental  and  a  different  part  of  tli 
but  it  included  the  bulkhead  and  was  upon  the  basis  that  the  ] 
Line  would  erect  the  sheds,  and  it  was  for  a  different  term  in  z 
ance  with  the  new  lease  to  be  negotiated  between  the  city  and  t 
fendant.  I  am  of  opinion  therefore  that  the  sublease  made  was 
terially  different,  with  respect  to  subject-matter,  term,  and  rental 
the  proposition  which  the  plaintiff  claims  that  he  was  authori 
make  to  the  French  Line,  that  he  is  not  entitled  to  a  commission 
on.  Lord  v.  Citizens'  Steamboat  Co.,  106  App.  Div.  610,  94 
Supp.  98;  Meyer  v.  Improvement  Property  Holding  Co.,  131 
Div.  691,  693,  122  N.  Y.  Supp.  296 ;  Freedman  v.  Havemeyer,  3 
Div.  518,  56  N.  Y.  Supp.  97 ;  Moloney  v.  Brennan,  138  App.  Di 
123  N.  Y.  Supp.  375 ;  Phinney  v.  Chesebro,  87  App.  Div.  409, 
Y.  Supp.  449 ;  Cole  v.  Kosch,  116  App.  Div.  715,  102  N.  Y.  Su] 
It  seems  to  me  that  in  any  event  the  plaintiff  would  be  limited  t 
covery  of  commissions  on  two-thirds  of  the  rent  reserved  in  tl 
lease  of  three-fourths  of  the  pier,  because  plainly  that  lease  em 
one- fourth  of  the  pier,  viz.,  the  inner  half  of  the  southerly  half 
he  was  not  authorized  to  sublet. 

Fourth.  If  Scholz  employed  the  plaintiff  and  had  authority  to 
still  the  contract  was  neither  negotiated  by  the  plaintiff,  nor  i 
introduce  or  bring  the  parties  together,  and  theref6re  he  was  r 
procuring  cause,  and  there  can  be  no  recovery.  Hay  v.  Piatt, 
Wylie  V.  Marine  Nat.  Bank,  61  N.  Y.  415 ;  Chandler  v.  Sutton,  t 
112 ;  Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  373,  382,  38  An 
441;  Miller  v.  Vining,  112  App.  Div.  304,  98  N.  Y.  Supp.  466;  : 
man  v.  Havemeyer,  supra;  Phinney  v.  Chesebro,  supra;  C 
Kosch,  supra.  The  services  of  the  broker  must  be  the  direi 
proximate  cause,  not  the  indirect  accidental  or  remote  cause  of 
ing  the  customer  to  his  principal.  Cole  v.  Kosch,  supra;  Mc 
Improved  Property  Holding  Co.,  supra ;  Boyd  v.  Improv.  P.,  13i 
Div.  623,  120  N.  Y.  Supp.  850;  Sibbald  v.  Bethlehem  Iron  Co., 
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Of  course,  where  a  broker  advertises  property,  and  a  customer  is  pro- 
cured thereby,  that  is  the  direct  result  of  the  efforts  of  the  broker. 
Kieman  v.  Bloom,  91  App.  Div.  429,  86  N.  Y.  Supp.  899 ;  Sussdorff 
V.  Schmidt,  65  N.  Y.  319.  It  is  perfectly  clear  on  uncontroverted  evi- 
dence that  the  defendant  was  looking  for  a  tenant  for  part  of  this  pier, 
and  that  the  French  Line  was  lookmg  for  this  particular  pier  before 
the  attention  of  the  plaintiff  was  drawn  to  the  matter.  The  representa- 
tives of  both  companies  had  consulted  the  commissioner  of  docks, 
whose  authority  it  was  necessary  for  defendant  to  obtain,  and  who  was 
most  likely  to  have  information  on  the  subject  of  what  piers  could  be 
had,  long  prior  to  this  time,  and  the  parties  were  brought  together  by 
him,  and  not  even  at  the  suggestion  of  the  plaintiff  before  plaintiff  was 
on  any  theory  of  the  case  authorized  to  submit  or  submitted  any  defi- 
nite or  complete  proposition,  the  acceptance  of  which  would  have  con- 
stituted a  binding  contract,  and  they  then  opened  and  continued  nego- 
tiations themselves. 

The  rule  is  that  where  a  broker  procures  a  prospective  customer, 
and  the  principal  takes  up  the  negotiations  which  result  in  a  contract, 
even  though  the  terms  as  to  consideration  are  changed,  the  broker  may 
recover  his  commission  pro  rata.  Martin  v.  Silliman,  53  N.  Y.  615 ; 
Southwick  V.  Swavienski,  114  App.  Div.  681,  99  N.  Y.  Supp.  1079. 
But,  if  plaintiff  were  entitled  to  recover  a  commission  based  on  the 
rental  of  the  part  of  the  pier  which  he  claims  Scholz  placed  in  his  hands 
so  far  as  the  same  was  embraced  in  the  sublease  made,  still  the  law  of 
the  case  embodied  in  the  charge  to  the  jury  was  as  we  have  stated, 
viz.,  that  even  if  plaintiff  were  employed,  yet  if  the  French  Line  did 
not  accept  the  offer  of  three-fourths  of  the  pier  submitted  by  him,  and 
no  authority  was  given  to  him  to  offer  the  entire  pier,  then  defendant 
was  justified  in  regarding  the  authority  it  had  given  plaintiff  as  ended. 
The  verdict  would  seem  to  indicate  that  the  jury  determined  that  plain- 
tiff was  authorized  to  rent  the  entire  pier ;  but,  as  already  shown,  if 
such  authority  were  attempted  to  be  conferred  at  the  outset,  it  was 
definitely  withdrawn,  and  it  was  not  renewed  by  the  subsequent  de- 
terminatioir  of  the  defendant  to  sublease  the  entire  pier.  It  may  well 
be,  as  indicated  by  the  testimony  of  Cauchois,  that  the  plaintiff's  call 
on  Cauchois  expedited  their  coming  together ;  but  it  was  inevitable  in 
the  circtunstances  that  they  would  meet  with  respect  to  this  proposi- 
tion, even  had  the  plaintiff  not  intervened  to  precipitate  it.  According 
to  his  testimony  which  is  uncontroverted,  this  pier  was  only  suitable  for 
two  steamship  lines  doing  business  in  this  port.  On  seeing  an  item  of 
news  in  a  daily  journal  which  plaintiff  thought  indicated  that  part  of 
this  pier  might  be  for  rent,  he  attempted  to  have  an  interview  with  the 
defendant  through  Scholz,  who  had  no  authority  in  the  premises,  and 
with  one  of  the  two  only  possible  available  tenants  with  respect  to  their 
business  and  plans  and  apparently  offered  his  services  to  both.  He 
could  not  thus  debar  defendant  from  exercising  its  constitutional  right 
to  dispose  of  its  property  with  the  consent  of  the  city,  to  one  of  these 
two  lines  without  incurring  liability  to  him  for  commissions.  The 
French  Line  would  not  accept  the  proposition  which  plaintiff  sub- 
mitted; but  believing,  notwithstanding  the  fact  that  he  could  obtain 
authority  for  no  other  proposition,  that  it  might  obtain  an  acceptable 
128  N.Y.S.— 30 


Digitized  by 


Google 


466  128  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

proposition  by  direct  negotiations  with  defendant,  and  having  already 
had  considerable  negotiations  with  Bensel  concerning  the  matter,  Cau- 
chois  went  to  him,  and  he,  having  been  long  before  applied  to  by  both 
parties,  arranged  the  meeting  between  their  representatives.  Where  a 
broker  by  attracting  attention  to  property  interests  a  party,  who  re- 
fuses to  negotiate  ttirough  him,  this  does  not  entitle  the  broker  to  a^ 
commission  if  the  principal  in  goo'^l  faith  thereafter  negotiates  a  con- 
tract on  the  direct  application  of  the  party.  Sampson  v.  Ottinger,  93 
App.  Div.  226,  87  N.  Y.  Supp.  796. 

Assuming  that  Scholz  employed  the  plaintiff,  as  claimed,  there  is  no 
ground  for  a  charge  of  bad  faith  on  the  part  of  the  defendant  in  con- 
ducting negotiations  directly  with  the  French  Line,  through  the  inter- 
vention of  Bensel.  That  was  not  done  to  deprive  plaintiff  of  commis- 
sions, but  in  furtherance  and  execution  of  a  determination  arrived  at 
by  defendant  before  his  first  interview  with  Scholz.  This  case,  there- 
fore,, is  not  within  the  rule  that  when  a  broken  brings  his  principal  and 
a  customer  together,  and  the  negotiations  are  then  taken  out  of  his 
hands  and  conducted  by  the  principal,  resulting  in  a  contract,  he  is  en- 
titled to  his  cotnmissions  (Carroll  v.  Pettit,  67  Hun,  418,  22  N.  Y. 
Supp.  250),  for  here  he  did'not  introduce  or  bring  them  together ;  they 
took  up  no  negotiations  opened  by  him,  and  there  was  nothing  to  war- 
rant him  in  suspending  his  efforts  to  obtain  an  acceptance  of  the  prop- 
osition he  had  submitted.  He  claims  to  have  continued  active,  but 
neither  party  held  any  further  negotiations  with  him.  Scholz  would 
not,  according  to  plaintiff's  testimony,  change  his  proposition,  and  that 
was  not  acceptable  to  or  accepted  by  the  French  Line,  and,  if  it  was 
still  being  considered  as  plaintiff  claims,  it  was  only  in  the  expectation 
of  getting  the  entire  pier  which  plaintiff  was  not  authorized  to  offer. 
The  plaintiff  did  not  procure  an  acceptance  of  the  only  proposition  he 
claims  Scholz  authorized  him  to  submit,  and  it  was  never  accepted, 
and,  since  that  was  not  owing  to  any  fault  on  the  part  of  the  defend- 
ant, he  has  no  just  claim  for  a  commission. 

Fifth.  If  there  be  any  evidence  that  the  plaintiff  was  the  procuring 
cause  of  the  execution  of  the  subleases  which  required  the  submission 
of  that  question  to  the  jury  as  one  of  fact,  the  determination  of  the 
jury  in  favor  of  the  plaintiff  is  against  the  preponderance  of  the  evi- 
dence, which  shows  that  he  merely,  at  most,  accelerated  the  meeting 
of  the  parties. 

It  follows  therefore  that  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the  event, 

McLaughlin,  SCOTT,  and  miller,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  concur  with  Mr.  Justice  LAUGHLIN  in  the 
reversal  of  this  judgment  upon  the  grounds  stated  by  him:  First,  that 
Scholz  had  no  actual  or  apparent  authority  to  make  a  lease  on  behalf 
of  the  defendant ;  and,  second,  that  the  plaintiff  was  not  the  procuring 
cause  of  the  lease  for  the  making  of  which  he  seeks  to  recover. 
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BRANGACCIO  v.  WEBER  PIANO  CO. 
reme  Court,  Appellate  Diyision,  Second  Department     March  24,  191 U 

iSTS  (§  276*) — Payment— Stay  of  Pbogeedinos. 

Costs  awarded  on  an  appeal  from  an  order  made  at  Special  Term  are 
nrithin  Code  Civ.  Proc.  §  779,  providing  that,  where  costs  on  motion  are 
lot  paid  within  the  time  fixed  for  that  purpose  by  an  order,  or,  if  no 
:lme  be  fixed,  within  10  days  after  service  of  a  copy  of  the  order,  all 
3roceeding8  by  the  party  required  to  pay  the  same,  except  to  review  or 
racate  the  order,  are  stayed. 

[Ed-  Note.— For  other  cases,  see  Costs,  Cent  Dig.  K  1045-1047,  1058- 
L060;   Dec.  Dig.  ^  276.*] 

>STs  (S  276*) — Stat  op  Pboceedings— Vacating  Stat. 

Where  a  plaintifT  moves  for  leave  to  sue  as  a  poor  person  after  further 
proceedings  have  been  stayed  by  his  failure  to  pay  costs,  as  required  by 
::!ode  Civ.  Proc.  S  779,  the  court  at  Special  Term  has  no  power  to  enter- 
ain  the  motion,  and  its  order  granting  such  relief  is  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  H  1045-1047,  1058- 
LOCO;   Dec.  Dig.  §  276. ♦] 

ppeal  from  Special  Term,  Kings  County. 

ction  by  Vincenzo  Brangaccio  against  Weber  Piano  Company. 

n  an  order  of  Special  Term  permitting  plaintiff  to  prosecute  tlie 

m  as  a  poor  person,  defendant  appeals.    Order  reversed. 

je,  also,  136  App.  Div.  893,  120  N.  Y.  Supp.  1116. 

rgued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR,  CARR, 

THOMAS,  JJ. 

igene  M.  Hawkins,  for  appellant, 
arry  S.  Lucia,  for  respondent. 

ER  CURIAM.  We  have  decided  that  costs  awarded  upon  an  ap- 
from  an  order  made  at  Special  Term  are  within  the  terms  of  sec- 
779  of  the  Code  of  Civil  Procedure.  MuUer  v.  Brooklyn  Heights 
:.  Co.,  139  App.  Div.  727,  124  N.  Y.  Supp.  491.  We  have  also  de- 
i  in  the  same  case  that  if,  at  the  time  when  plaintiff  made  his  mo- 
for  leave  to  sue  as  a  poor  person,  this  statutory  stay  had  become 
ative,  the  court  at  Special  Term  had  no  power  to  entertain  the  mo- 
its  action  in  granting  the  relief  was  unauthorized,  and  the  order 
ting  such  motion  must  be  reversed.  The  fact  that  such  stay  had 
me  operative  in  this  case  is  admitted  by  plaintiff  in  his  petition, 
le  order  appealed  from  must  therefore  be  reversed,  with  $10  costs 
disbursements,  and  the  motion  denied. 

>th9e  cases  see  same  topic  ft  f  numbbb  tn  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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(70  Misc.  Rep.  168.) 

BOWLET  T.  ERIE  R.  CO. 

(Orange  Oounty  Court    December,  1910.) 

!•  AssiozncsNTs  (§  85*) — Equitable  Assignments— Pbiobxtt. 

An  order  given  by  an  employ^  on  the  employer  to  a  third  person  to  pay 
a  designated  amount  out  of  such  employe's  future  wages,  and  accepted 
by  the  employer,  is  an  equitable  assignment  pro  tanto  of  the  wages  and 
subject  to  prevlouB  assignments  of  the  same  wages. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent  Dig.  §|  149-151; 
Dec.  Dig.  i  86.*] 

2.  AssiQNicENTS  (|  57*) — ^Assignment  of  Wages— Filing  of  Authenticated 
Copy  with  Employer— Statutory  Provisions. 

The  filing  of  a  copy  of  such  an  assignment  with  the  employer,  authen* 
ticated  by  a  letter  of  the  assignee,  is  a  sufficient  compliance  with  Per- 
sonal Property  Law  (O)nsol.  Laws,  c  41)  i  42,  providing  that  any  per- 
son lending  money  to  an  employ6  on  account  of  wages  to  be  earned  in 
the  future,  upon  an  assignment  covering  such  loan,  shall  not  acquire  any 
right  to  attach  such  wages  in  the  possession  of  the  employer  unless,  with- 
in three  days  of  execution  of  the  assignment  or  note,  the  lender  shall  file 
with  the  employer  a  duly  authenticated  copy  of  the  assignment  under 
which  the  claim  is  made. 

[Ed.  Note. — ^For  other  cases,  see  Assignments,  Dec  Dig.  §  57.*] 

8.  Assignments  (i  57*) — ^Assignment  of  Wages— Filing  of  Notice  of  Lien 
with  Employer— Statutory  Provisions. 

Such  an  order  accepted  by  the  employer  could  not  be  sued  upon  where 
no  notice  of  lien  was  filed  with  the  employer  as  provided  by  Personal 
Property  Law  (Consol.  Laws,  c.  41)  §  42,  subd.  2,  providing  that  no  ac- 
tion shall  be  brought  by  the  holder  of  an  assignment  given  by  an  employ^ 
for  money  lent  on  account  of  wages  to  charge  the  employer,  unless  a 
copy  of  the  assignment  with  a  notice  of  lien  was  filed  with  the  employer 
by  the  person  making  the  loan  within  three  days  after  the  loan  was 
made  and  the  assignment  given. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Dec.  Dig.  |  57.*] 

Appeal  from  Justice  Court. 

Action  by  Robert  H.  Bowley  against  the  Erie  Railroad  Company. 
From  a  Justice's  judgment  for  plaintiff,  defendant  appeals.    Reversed. 

Appeal  by  the  defendant  from  a  Judgment  of  $17.82^  entered  February  25, 
1910,  by  Daniel  Holbrook,  justice  of  the  peace  of  Port  Jervis,  N.  T.  The  ac- 
tion was  brought  to  recover  the  wages  of  one  Louis  Bennett,  an  employ6  of 
the  defendant,  earned  by  him  during  the  month  of  December,  1909.  Plain- 
tiff claims  under  an  assignment  made  by  Bennett  to  him  on  December  16^ 
1909,  a  copy  of  which  he  filed  with  defendant  on  December  17,  1909,  together 
with  a  notice  in  the  foUowing  language:  "Please  take  notice  that  I  hold  an 
assignment  of  the  wages  due  one  Louis  Bennett,  a  fireman  of  the  New  Xork 
Division,  for  the  month  of  December  1909,  copy  attached." 

Watts,  Oakes  &  Bright,  for  appellant. 
William  A.  Parshall,  for  respondent. 

SEEGER,  J.  Among  the  defenses  pleaded  is  that  on  December  6, 
1909,  10  days  before  plaintiff's  assignment  was  given,  Bennett,  the 
workman,  assigned  to  one  Harry  J.  Pippitt  the  wages  earned  by  him 
during  the  month  of  December,  1909,  to  the  extent  of  $16.50.  This 
order  was  filed  with  the  defendant  December  15,  1909,  the  day  before 

•For  other  cmm  aee  same  topic  A  S  numbbr  In  Dec.  A  Am.  Digi.  1907  to  date^  4k  Rep*r  Indexes 
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intiff's  assignment  was  executed,  and  was  accepted  by  the  defend- 
;,  and  the  amount  of  wages,  $14.67  earned  that  month  by  Bennett, 
s  paid  to  Pippitt. 
rhe  order  was  in  the  following  form : 

"Origliial  watch  deduction  order.    $36  50/100. 

''Endorse  and  mall  to  division  superintendent. 

"No.  1180.    Port  Jerrls,  N.  T.,  12/6   1909. 

Erie  Railroad  Company,  pay  to  Inspector  H.  J.  Plppltt  or  order  

[ars  In  Installments  as  Indicated  hereon  and  deduct  same  from  my  wages. 
I  leave  your  employ  voluntarily  or  otherwise  or  lay  off  Indeterminately 
nthorize  you  to  deduct  whatever  amount  below  Is  still  unpaid,  from  any 
ince  due  me,  and  pay  to  said  inspector. 

"Ist  pay't  from  Dec  wages,  $10.50. 

'*2nd  pay't  from  Jan.  wages,  $10.00. 

"3rd  pay't  from  Feb.  wages,  $10.00. 

"4th  pay't  from  ....  wages,  .... 

"Case  No.  7715184.      Style  G.  F.  Mont  Mov't 
"No.  13112498,  Jewels  21. 

"Louis  Bennett 
"Fire  N.  Y. 

"Occupation.    Division." 

Phe  order  given  by  Bennett  to  Pippitt  was  upon  a  specific  fund  and 
istituted  an  equitable  assignment  pro  tanto  of  the  amount  of  the 
id  (Brill  V.  Tuttle,  81  N.  Y.  454r-467,  37  Am.  Rep.  616 ;  Weniger 
Fourteenth  St.  Store,  191  N.  Y.  423-427,  84  N.  E.  394)  and,  being 
or  in  point  of  time  to  the  plaintiff's  assignment,  is  entitled  to  prior- 
in  payment  out  of  the  wages  due  to  Bennett  from  the  defendant ; 
i,  the  amount  of  said  wages  being  less  than  the  amount  of  the  order 
Pippitt,  there  was  no  fund  in  the  hands  of  the  defendant  which 
ild  be  reached  by  plaintiff's  assignment. 

t  is  further  claimed  on  the  part  of  the  appellant  that  the  assignment 
Bowley  was  a  usurious  loan  and  not  a  bona  fide  sale  of  the  wages 
t  to  Bennett.  The  consideration  paid  by  plaintiff  to  Bennett  was 
I,  and  at  that  time  it  was  expected  by  the  parties  that  Bennett's 
ges  would  amount  to  $32.  I  am  not  satisfied  from  the  evidence  that 
re  was  not  a  bona  fide  sale  of  the  wages.    It  was  also  claimed  on 

part  of  the  appellant  that  the  transaction  between  plaintiff  and 
mett  was  a  loan,  under  an  assignment  of  wages  to  be  earned  in  the 
ure,  and  belongs  to  that  class  of  assignments  regulated  by  the  per- 
lal  property  law  (Laws  1909,  c.  46  [Consol.  Laws,  c.  41]  §  42), 
1  that  the  assignment  is  void  because  a  duly  authenticated  copy  of 

assignment  was  not  filed  with  the  defendant,  the  employer,  within 
ee  days  after  the  execution  of  the  assignment. 
Phe  statute  does  not  provide  the  manner  of  authentication  which  is 
[uired,  and  it  would  seem  to  me  that  the  authentication  by  the  letter 
the  plaintiff  accompanying  the  assignment  was  a  sufficient  authenti- 
ion  to  comply  with  the  statute;  but  subdivision  2  of  said  section 
rvides  that: 

No  action  shall  be  maintained  in  any  of  the  courts  of  this  state,  brought 
the  holder  of  any  such  contract,  assignment  or  notes,  given  by  an  employ^ 

moneys  loaned  on  account  of  salary  or  wages,  In  which  it  Is  sought  to 
rge  in  any  manner  the  employer  or  employers,  unless  it  shall  appear  to 

satisfaction  of  the  court  that  a  copy  of  such  agreement,  assignment  or 
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notes,  together  with  a  notice  of  lien,  was  duly  filed  with  the  employer  or  em- 
ployers of  the  person  making  such  agreement,  assignment  or  notes,  by  the 
person  •  •  •  making  said  loan  within  three  days  after  the  said  loan 
was  made  and  the  said  agreement,  assignment  or  notes  were  given." 

The  plaintiff's  assignment,  having  been  given  for  an  advance  of 
money  on  account  of  salary  or  wages  due  or  to  be  earned  in  the  future, 
comes  under  the  provisions  of  this  statute;  and,  as  no  notice  of  lien 
was  given  with  the  copy  of  the  assignment,  the  action  cannot  be  main- 
tained. 

Accordingly  the  judgment  must  be  reversed,  with  costs. 

Judgment  reversed. 


(70  Misc.  Rep.  206.) 

CITY  OF  GENEVA  v.  STATE. 

(Court  of  Claims  of  New  York.    December,  1910.) 

Health  (|  16*) — Quabantine  of  Smaixpox  Patients  bt  Cnr— Liabujtt  op 
State  fob  Expenses. 

Public  Health  Law  (Laws  1803,  c.  661)  S  24,  provides  that  local  boards 
of  health  shall  guard  against  infectious  diseases  by  medical  Inspection 
and  control  and  isolation  of  all  persons  arising  in  the  municipality 
from  infected  places,  and  provide  suitable  places  for  treatment  of  such 
persons  who  cannot  otherwise  be  provided  for.  Section  30  provides  that 
all  expenses  incurred  by  any  local  board  of  health  in  the  performance  of 
the  duties  imposed  upon  it  by  law  shall  be  a  charge  upon  the  munici- 
pality. Held,  that  there  being  no  provision  in  the  statute  for  reimburse- 
ment by  the  state  of  individuals  or  a  locality  for  services  or  expenses  in- 
curred, even  under  the  direction  of  the  state  board  of  health,  an  enabling 
act  (Laws  1809,  c.  719),  conferring  upon  the  Court  of  Claims  jurisdiction 
to  determine  a  claim  of  a  city  for  expenditures  in  quarantining  and  treat- 
ing a  traveling  opera  troupe  suffering  from  smallpox,  and  providing  that 
no  award  should  be  made  or  judgment  rendered  against  the  state  unless 
the  facts  proved  should  make  out  a  case  against  the  state,  created  no 
liability  of  the  state  for  the  amount  expended  in  enforcing  the  quarantine, 
but  was  merely  a  submission  to  the  Court  of  Claims  of  the  merits  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Health,  Cent.  Dig.  |{  13,  14;  Dec.  Dig. 
8  16.*] 

Claim  by  the  City  of  Geneva  against  the  State.    Claim  dismissed. 
W.  S.  O'Brien,  Corp.  Atty.,  for  claimant. 

Edward  R.  O'Malley,  Atty.  Gen.,  and  Daniel  E.  Brong,  Deputy 
Atty.  Gen.,  for  the  State. 

MURRAY,  J.  The  city  of  Geneva  is  a  domestic  municipal  corpo- 
ration, organized  pursuant  to  chapter  360  of  the  Laws  of  1897. 

About  May  21,  1898,  the  Joshua  Simpkins  Theatrical  Troupe,  a 
traveling  opera  company,  consisting  of  about  26  persons,  traveled  from 
the  city  of  Ithaca  to  the  city  of  Geneva  in  two  special  cars.  While  the 
company  was  at  Ithaca,  one  of  the  troupe  was  found  to  be  suffering 
from  smallpox  and  was  removed  to  a  hospital.  This  information  was 
communicated  to  the  authorities  of  Geneva,  and  when  the  cars  reached 
that  place  the  members  of  the  company  attempted  to  parade  through 
the  streets  with  a  band.    They  were  driven  back  to  the  cars  under  the 

•For  oUier  cases  see  same  topic  &  8  nuhbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IndexM 
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authority  of  the  chief  of  police,  and  a  guard  of  men  was  stationed 
about  the  cars  to  prevent  the  individuals  leaving  them.  The  health 
officer  of  Geneva  telegraphed  these  facts  to  the  state  department  of 
health  at  Albany,  and  in  reply  received  a  telegram  as  follows : 

"Vaccinate  all  exposed  persons  with  trustworthy  virus,  and  hold  them  un- 
der strict  observation  until  it  proves  successful.  Keep  me  informed.  Will 
make  personal  visitation  if  necessary. 

^'Baxter  T.  Smelzer,  Sec'y  State  Board  of  Health." 

Shortly  after  this,  and  while  the  persons  were  being  so  held  in  the 
cars.  Dr.  Curtis,  a  medical  officer  of  the  state  board  of  health,  visited 
Geneva.  He  found  the  diagnosis  to  be  correct,  members  of  the  troupe 
suffering  from  smallpox,  and  advised  isolation  and  quarantine.  A  plan 
was  adopted  of  removing  the  members  of  the  troupe  to  an  unused 
steamer  and  anchoring  it  in  Seneca  Lake.  The  boat  was  converted  in- 
to a  hospital  ship,  and  the  individuals  were  removed  to  it  and  cared 
for  in  it  until  traces  of  the  disease  disappeared.  This  quarantine  proved 
effectual,  and  the  further  spread  of  the  contagion  was  stopped.  The 
city  of  Geneva  made  subsequently  an  application  to  the  Legislature  for 
relief,  and  it  resulted  in  the  passage  of  chapter  719  of  the  Laws  of 
1899,  by  which  jurisdiction  was  conferred  upon  this  court  to  hear  and 
determme  this  controversy.  In  enforcing  the  quarantine  above  re- 
ferred to,  and  in  caring  for  the  persons  so  isolated,  the  city  of  Geneva 
incurred  an  expense  of  $2,406.35,  and  files  this  claim  against  the  state, 
seeking  to  recover  this  amount  from  the  state  and  reimburse  itself 
for  the  money  so  expended. 

It  is  conceded  that  the  circumstances  of  the  case  were  somewhat  un- 
usual. The  opera  company  was  traveling  about  the  state,  spreading 
the  germs  of  a  communicable  disease  which  might  have  produced  an 
epidemic  if  the  persons  had  not  been  isolated,  cared  for  in  quarantine, 
and  the  contagion  checked. 

By  the  public  health  law  (Laws  of  1893,  c.  661),  it  was  the  intention 
of  the  Legislature  to  give  supervisory  control  in  matters  respecting  the 
general  health  of  the  state  to  the  state  board  of  health,  and  to  provide 
for  the  protection  of  each  particular  locality  from  the  introduction 
of  contagious  and  communicable  diseases  through  local  boards  of 
health. 

Section  24  of  the  act  provides : 

"Every  such  local  board  of  health  shall  guard  against  the  Introduction  of 
contagious  and  infectious  diseases  by  the  exercise  of  proper  and  vigilant  med- 
ical inspection  and  control  of  all  persons  and  things  arriving  in  the  munic- 
ipality from  infected  places,  or  which  from  any  cause  are  liable  to  communi- 
cate contagion.  It  shall  require  the  isolation  of  all  persons  and  things  in- 
fected with  or  exposed  to  such  diseases,  and  provide  suitable  places  for  the 
treatment  and  care  of  such  persons  who  can  not  otherwise  be  provided  for. 
It  shall  prohibit  and  prevent  all  intercourse  and  communication  with  or  use 
of  infected  premises,  places  and  things.  *  *  *  It  shall  report  to  the  state 
board  of  health,  promptly,  the  facts  relating  to  contagious  and  infectious  dis- 
eases, and  every  case  of  smallpox  or  varioloid  within  the  municipality." 

All  expenses  incurred  by  any  local  board  of  health  in  the  perform- 
ance of  the  duties  imposed  upon  it,  or  its  members,  by  law  shall  be  a 
charge  upon  the  municipality,  and  shall  be  audited,  levied,  collected. 
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and  paid  in  the  same  manner  as  the  other  charges  of,  or  upon,  the  mu- 
nicipality are  audited,  levied,  collected,  and  paid.    Id.  §  30. 

Under  these  sections  of  the  public  health  law,  it  was  the  legal  duty 
of  the  local  municipal  board  of  health  to  report  any  case  of  smallpox 
within  the  municipality  to  the  state  board  of  health.  It  was  also  the 
duty  of  the  municipality  to  guard  against  and  prevent  the  introduction 
of  any  infectious  disease,  to  enforce  the  isolation  of  all  persons  in- 
fected with  it  or  exposed  to  it,  and  to  provide  suitable  places  for  the 
quarantine  and  the  care  and  treatment  of  such  persons,  and  it  was  pro- 
vided that  these  expenses  so  incurred  by  the  local  board  of  health 
should  be  a  charge  upon  the  municipality.  The  city  of  Geneva  in  this 
case  did  nothing  which  it  was  not  required  by  law  to  do. 

There  is  no  provision  in  the  statute  for  the  reimbursement  by  the 
state  of  individuals  or  a  locality  for  services  rendered  or  expenses  in- 
curred, even  under  the  direction  of  the  state  board  of  health,  and  the 
learned  counsel  for  the  claimant  admits  "that  if  the  claimant's  case 
rested  upon  the  public  health  law  alone  there  is  no  express  statute  up- 
on which  an  award  could  be  based."  But  he  cites  the  provisions  of 
the  enabling  act  and  claims  under  this  act  the  additional  sanction  for 
the  court  making  an  award  herein.  I  am  unable  to  discover  any  differ- 
ence between  this  enabling  act  and  the  usual  enabling  acts  then  in 
vogue  by  which  it  was  customary  to  confer  jurisdiction  on  this  court 
to  hear  and  determine  a  claim  submitted.  The  state  simply  waived  its 
sovereignty  and  permitted  itself  to  be  sued  and  the  claim  presented  to 
this  court.  It  admitted  no  liability,  it  waived  no  legal  defense,  else 
why  did  not  the  Legislature  appropriate  the  amount  alleged  to  have 
been  expended  and  reimburse  the  claimant  without  submission  to  this 
court. 

The  act  provides  that  jurisdiction  is  conferred  upon  the  court  to 
hear,  audit,  and  determine  the  alleged  claim  for  moneys  alleged  to  have 
been  advanced  and  expended,  and  to  make  an  award  and  render  judg- 
ment therefor  against  the  state  and  in  favor  of  said  claimant ;  but 
said  judgment  shall  not  be  in  excess  of  the  sum  actually  expended  and 
disbursed  by  the  city  of  Geneva. 

"No  award  shall  be  made  or  Judgment  rendered  against  the  state,  unless 
the  facts  proved  shaU  make  out  a  case  against  the  state,  which  would  create 
a  liability  were  the  same  established  in  evidence  in  a  court  of  law  or  equity 
against  an  individual  or  corporation,  and  in  case  such  liability  shall  be  satis- 
factorily established  then  the  court  shall  award  judgment" 

^    This  act  was  simply  a  submission  of  the  merits  of  the  controversy. 

In  Matter  of  Taxpayers  of  Plattsburgh,  157  N.  Y.  78,  86,  87,  51 
N.  E.  512,  516,  Judge  O'Brien,  writing  for  the  court,  after  citing  the 
provisions  of  the  public  health  law  above  quoted,  says : 

"This  provision  of  the  general  law  must  be  regarded  as  in  the  nature  of 
an  amendment  or  at  least  a  part  of  all  municipal  charters.  The  charter  of 
this  village,  it  Is  true,  contains  no  provision  authorizing  the  trustees  to  raise 
money  or  to  contract  debts  for  the  purpose  of  suppressing  disease  or  preserv- 
ing the  public  health,  but  the  general  laws  of  the  state  make  it  their  duty  to 
comply  with  the  orders  of  the  local  board  of  health  in  this  respect,  and  when 
that  board  incurs  expense  in  the  performance  of  its  duty  in  guarding  against 
the  introduction  into  the  village  of  contagious  or  infectious  diseases,  or  in 
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the  isolation  of  persons  or  things  infected  with  or  exposed  to  snch  disease,  or 
in  providing  suitable  places  for  the  treatment  and  care  of  the  sick  who  can- 
not otherwise  be  provided  for,  it  becomes  the  duty  of  the  mnnidpal  author 
ties  to  comply  with  the  order  whether  there  is  any  provision  to  that  effect 
in  tbe  charter  or  not  So  we  think  the  strict  view  taken  by  the  courts  below 
witli  reference  to  the  powers  of  the  trustees  in  this  respect  is  erroneous." 

I  am  of  the  opinion  that  the  facts  proved  do  not  make  out  a  case 
of  liability  against  the  state.  The  city  of  Geneva  did  only  what  was 
its  bounden  duty  to  do  in  the  premises.  It  acted  as  much  for  its  own 
preservation  as  for  the  state's  welfare.  The  statute  makes  no  provi- 
sion for  reimbursement,  and  the  state  officials  did  not  even  promise  to 
repay.    The  claim  should  be  dismissed. 

Claim  dismissed. 


(70  Misc.  Rep.  185.) 

PEOPLE  V.  KATZBNSTEIN. 

(Court  of  General  Sessions,  New  York  County.    December,  1910.) 

JL    IWDICTMEITP  AND  INFORMATION    (|   144*) — MOTION  TO   DISMISS— GROUNDS. 

That  a  statute  has  been  violated  in  proceedings  against  one  indicted 
for  crime,  or  that  some  right  guaranteed  to  one  by  the  Constitution  has 
been  invaded,  does  not  require  tbe  dismissal  of  the  indictment  unless 
the  wrong  done  appears  to  have  been  connected  in  some  way  with  the 
finding  of  the  indictment,  or  the  dismissal  is  required  by  the  provisions 
of  Code  Cr.  Proc.  §  313,  or  the  finding  of  it  was  an  invasion  of  his  con- 
stitutional prerogatives  or  an  act  of  oppression  or  persecution. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  §  488;   Dec.  Dig.  i  144.*] 

2.  Indictment  and  Infobkation  ({  144*) — Motion  to  DiBMiss--GBonNDS. 

The  connection  between  the  examination  of  defendant  before  a  magis- 
trate and  the  issuance  by  commissioners  of  accounts  of  a  subpoena  to  him 
on  the  one  hand,  and  the  finding  of  an  indictment  against  him  on  the 
other,  is  not  so  established  as  to  authorize  dismissal  of  the  indictment 
by  the  circumstance  that  the  charge  in  the  indictment  is  the  one  on  which 
he  was  examined  before  the  magistrate,  nor  by  the  fact  that  the  subject- 
matter  of  inquiry  before  the  commissioners  of  accoimts  embraced  the 
transaction  on  which  the  indictment  rests,  but  it  must  appear  that  the 
act  complained  of  infiuenced  the  finding  of  the  indictment 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  §  488;    Dec.  Dig.  (  144.*] 

8.  Indictment  and  Information  (|  144*) — Motion  to  Dismiss— Grounds. 

That  a  person  is  unlawfully  arrested  without  a  warrant  on  an  un- 
founded charge  which  is  abandoned  when  hfi  Is  arraigned  before  the  mag- 
istrate, that  he  is  then  charged  with  other  crimes,  and  while  hearings 
thereon  are  pending  is  required  to  attend  and  produce  his  books  of  ac- 
count before  the  commissioners  of  account  in  an  investigation  involving 
the  matters  on  which  one  of  the  charges  Is  based,  that  when  he  appears 
with  his  books  he  is  sworn  over  his  objection  and  questioned  till  he  de- 
clines to  answer  further  because  his  answers  might  tend  to  criminate 
him,  and  that  his  refusal  to  answer  may  tend  to  prejudice  him  on  a  trial. 
In  rendering  more  difficult  the  production  of  evidence  of  character  in  his 
behalf,  does  not  authorize  the  setting  aside  of  the  indictment. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  f  488:    Dec.  Dig.  §  144.*] 


•For  othar  caMi  see  tame  topic  A  §  ijuuber  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Simon  Katzenstein  was  indicted  for  grand  larceny  and  receiving 
stolen  property  knowing  it  to  have  been  stolen.  Heard  on  motion  to 
set  aside  or  dismiss  the  indictment.    Denied. 

Charles  E.  F.  McCann,  for  the  motion. 
Charles  S.  Whitman,  Dist.  Atty.,  opposed. 

CRAIN,  J.  This  is  a  motion  to  set  aside  or  dismiss  an  indictment 
which  charges  the  defendant  with  the  crimes  of  grand  larceny  in  the 
second  degree  and  criminally  receiving  stolen  property,  knowing  the 
same  to  have  been  stolen. 

The  moving  papers  allege  in  substance  that,  before  the  finding  of  the 
indictment,  the  defendant  was  arrested  by  an  officer  acting  at  the  in- 
stigation of  the  commissioners  of  accounts,  without  a  warrant,  on  the 
charge  of  carrying  meat  through  the  street  without  a  permit  from  the 
board  of  health ;  that  this  charge  was  unfounded  and  was  abandoned 
when  the  defendant  was  arraigned  before  the  magistrate;  that  he  was 
then  charged  with  the  crimes  of  grand  larceny  m  the  second  degree 
and  attempted  bribery;  that  while  hearings  upon  such  charges  were 
pending  he  was  served  with  a  subpoena  duces  tecum,  requiring  him  to 
attend  and  produce  the  books  kept  by  him  in  his  business  before  the 
commissioners  of  accounts,  in  an*  investigation  then  pending  before 
them,  involving,  among  other  things,  the  matters  upon  which  the 
charge  against  him  of  larceny  was  predicated ;  that  he  appeared  be- 
fore such  commissioners  pursuant  to  such  subpoena  and  produced  his 
books;  that  he  protested  against  such  books  being  opened  by  such 
commissioners,  and  they  were  not  opened ;  that  he  objected  to  being 
sworn,  but  was  sworn;  that  he  was  thereupon  interrogated  by  such 
commissioners  and  answered  questions  to  a  point  where  he  declined 
to  answer  on  the  ground  that  his  answers  might  tend  to  incriminate 
him ;  that  some  10  days  afterward  he  was  indicted,  charged  as  above ; 
that  subsequently  to  the  finding  of  the  indictment  the  commissioners  of 
accounts  were  required  to  produce,  and  did  produce,  the  defendant's 
books  before  the  grand  jury;  and  that  such  books  were  afterward  seen 
open  in  the  office  of  the  assistant  district  attorney  who  had  conducted 
before  the  grand  jury  the  inquiry  which  resulted  in  the  defendant's 
indictment.  An  answering  affidavit  by  such  assistant  district  attorney 
is  filed,  alleging,  in  substance,  that  such  books  were  not  before  the 
grand  jury  at  the  time  of  finding  the  indictment,  and  that  their  con- 
tents were  not  disclosed  to  such  grand  jury  in  connection  with  any 
charge  against  the  defendant. 

The  defendant  urges  in  support  of  his  motion  that  the  undisputed 
facts,,  as  above  disclosed,  show  that  in  several  respects  his  rights  were 
invaded.  He  specifies,  as  one  of  such  invasions,  his  arrest  without  a 
warrant  on  the  misdemeanor  charge,  and  asserts  that  the  illegality  of 
such  arrest  is  not  cured  by  the  shifting  of  the  charge  against  him  to 
one  imputing  the  commission  of  felonies.  He  specifies  as  another  such 
invasion  the  issuance  and  service  upon  him  under  the  circumstances 
stated  of  the  subpoena.  He  asserts  that  compelling  him  to  be  sworn 
under  such  subpoena  was  a  further  invasioa  of  his  rights.  He  asserts 
that  compelling  him  to  answer  questions  to  a  point  where  for  protec- 


Digitized  by 


Google 


«n.  Sess.)  PEOPLE  v.  katzenstein  475 

3n  he  was  required  to  assert  his  privilege  to  decline  to  answer  fur- 
ler  invaded  his  rights,  and  he  finally  urges  that  the  mere  production 
[  his  books  before  the  grand  jury  which  had  already  indicted  him  wa« 
further  invasion.  His  contention  is  that  these  alleged  invasions, 
ther  separately  considered  or  in  their  entirety,  require,  as  xpatter  of 
w,  the  dismissal  of  the  indictment. 

Before  an  indictment  can  properly  be  dismissed,  there  must  appear 
>  be  either  statutory  or  constitutional  ground  for  its  dismissal. 
It  may  be  conceded  that  the  defendant's  arrest  under  the  charge  as 
ade  by  the  arresting  officer  was  unlawful  because  made  without  a 
arrant.  It  may  be  conceded  that  its  unlawful  character  was  not 
langed  by  the  subsequent  preferment  of  other  charges  against  the 
jfendant  upon  which  he  could  have  been  lawfully  arrested  by  an 
iicer  without  a  warrant.  It  may  be  conceded  that  there  was  such  a 
Jation  between  the  charge  as  finally  made  against  the  defendant  and 
le  matter  under  investigation  by  the  commissioners  of  accounts  that 
le  issuance  by  them  of  the  subpoena  referred  to  was  under  the  cir- 
imstances  an  invasion  of  the  defendant's  rights.  It  may  be  conceded 
lat  for  this  reason  he  could  lawfully  have  refused  obedience  to  it  and 
iccessfuUy  resisted  proceedings  to  punish  him  as  for  a  contempt  in 
isobeying  it.  It  may  further  be  conceded  that  he  could  have  pre- 
liled,  had  he  moved  the  court  to  vacate  and  set  it  aside,  and  that  he 
as  not  required  to  appear  and  be  sworn  and  answer  to  a  point  where 
e  could  claim  his  privilege  to  decline  to  answer.  And,  finally,  it  may 
2  conceded  that  the  course  in  fact  pursued  by  him  in  being  sworn  and 
eclining  to  answer  on  the  ground  that  to  answer  might  tend  to  in- 
riminate  him  may  prejudice  him  upon  a  trial  in  rendering  more  diffi- 
ilt  the  production  of  character  or  reputation  evidence  in  his  behalf, 
ut  it  does  not  follow  that,  because  some  statute  has  been  violated  in 
le  course  of  the  proceedings  against  him  or  because  some  right  guar- 
iteed  to  him  by  the  Constitution  has  been  invaded,  the  indictment 
>und  against  hini  must  be  dismissed.  It  must  appear  that  the  wrong 
)  him  was  in  some  way  connected  with  the  finding  of  the  indictment, 
id  that  the  dismissal  of  it  as  a  consequence  is  either  required  by  the 
revisions  of  section  313  of  the  Code  of  Criminal  Procedure,  or  be- 
luse  the  finding  of  it  was  an  invasion  of  his  constitutional  preroga- 
ves  or  an  act  of  oppression  or  persecution.  People  v.  Glen,  173  N. 
'.  395,  66  N.  E.  112.  The  moving  papers  fail  to  show  \ht  required 
mnection  between  the  wrongs  complained  of  and  the  finding  of  the 
idictment,  and  such  finding  and  such  alleged  wrongs  are  seemingly 
nrelated. 

The  connection  between  the  defendant's  alleged  causes  of  complaint 
1  the  one  hand  and  the  finding  of  the  indictment  on  the  other  is  not 
;tablished  by  the  circumstance  that  the  charge  in  the  indictment  is  the 
le  on  which  he  was  examined  before  the  magistrate,  nor  yet  by  the 
let  that  the  subject-matter  of  inquiry  before  the  commissioners  of 
xounts  embraced  the  transaction  on  which  the  indictment  rests.  To 
jtablish  such  connection  it  must  affirmatively  appear  that  what  the 
efendant  alleges  was  illegally  or  unconstitutionally  done,  and  that  of 
hich  he  complains  influenced  the  finding  of  the  indictment  in  the 
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sense  that,  without  such  alleged  illegal  or  unconstitutional  action,  the 
indictment  would  not  have  been  found.  That  is  to  say,  the  alleged 
wrongs  of  which  the  defendant  complains  must  appear  to  have  been  at 
least  a  contributing  cause  to  the  finding  of  the  indictment. 

If  the  defendant  had  not  been  illegally  arrested,  as  he  asserts,  but 
legally  arrested ;  if  he  had  not  been  wrongfully  served  with  the  sub- 
poena, as  he  asserts,  or,  being  served,  had  disobeyed  and  not  obeyed  it, 
or,  disobeying  it,  had  answered  none  of  the  questions  which  he  did 
answer,  or  declined  to  answer  no  question  on  the  ground  upon  which 
he  did  decline  to  answer  some  questions,  or  never  had  had  his  business 
books  in  the  grand  jury  room  or  in  the  hands  of  the  district  attorney^ 
non  constat  that  he  would  not  have  been  indicted  just  as  he  has  been, 
for  there  is  nothing  to  indicate  that  all  or  any  of  these  circumstances 
were  known  to  the  grand  jury,  or,  being  known,  that  they  or  any  of 
them  operated  upon  their  minds  in  the  finding  of  the  indictment 

Thus  the  arrest  of  the  defendant  without,  rather  than  with,  a  war- 
rant cannot  be  said  to  have  been  an  operating  circumstance  in  the  find- 
ing of  the  indictment.  Nor  can  the  changing  of  the  nature  of  the 
charge  against  him  when  he  was  before  the  magistrate,  as  it  does  not 
appear  that  he  was  held  by  the  magistrate  to  await  the  action  of  the 
grand  jury,  but,  on  the  contrary,  that  the  indictment  was  found  while 
the  examination  before  the  magistrate  was  pending.  Nor  can  the  issu- 
ance of  the  subpoena  by  the  commissioners  of  accounts,  nor  its  service 
upon  him,  nor  his  obedience  to  it,  nor  what  he  did  before  them,  be 
said  to  have  influenced  the  finding  of  the  indictment,  as  the  papers  on 
the  motion  negative  that  these  matters  or  any  of  fhem  were  brought  to 
the  attention  of  the  grand  jury.  Nor  can  the  prodwction  of  his  books 
before  the  grand  jury  be  said  to  have  affected  the  finding  of  the  indict- 
ment, not  only  because  it  affirmatively  appears  that  they  were  first 
taken  to  the  grand  jury  room  some  time  after  the  indictment  was 
found,  but  because  it  also  affirmatively  appears  that  they  were  not 
opened  in  the  presence  of  the  grand  jury  or  their  contents  made  known 
to  the  grand  jury  until  after  the  indictment  was  found,  and  then  not  in 
connection  with  any  charge  against  the  defendant. 

There  is  no  ground  for  inferring  that  there  was  not  a  sufficiency  of 
legal  evidence  before  the  grand  jury  to  warrant  the  finding  of  the 
indictment.  Nor  is  there  reason  to  believe  that  it  rests  upon  Ulegal  or 
incompetent  testimony.  Nothing  is  disclosed  from  which  an  inference 
should  be  drawn  that  the  finding  of  it  is  tainted  with  either  oppression 
or  persecution,  and  it  stands  sustained  by  the  presumption  whidi  exists 
in  favor  of  its  regularity  and  legality. 

To  hold  that  a  mere  illegal  arrest  by  an  officer,  or  an  unlawful  issu- 
ance of  a  subpoena  by  commissioners  of  accounts,  or  the  omission  of 
a  defendant  to  avail  himself  of  his  more  efficient  remedies  when  so 
served,  or  a  procurement  iaind  examination  of  a  defendant's  books  by  a 
district  attorney  subsequent  to  the  finding  of  an  indictment,  render  of 
themselves  a  defendant  so  proceeded  against  immune  from  indictment, 
would  be  a  doctrine  as  novel  as  it  is  dangerous  and  as  dangerous  as  it 
is  unnecessary.  It  would  confer  upon  subordinate  ministerial  officers 
a  pardoning  power,  put  a  premium  upon  a  defendant's  omission  to  asr 


Digitized  by 


Google 


ur.  Ct.) 


IN   RE  JONES'  ESTATE 


477 


irt  and  enforce  his  rights,  and  make  his  prosecution,  contrary  to  the 
ecisions,  to  depend  upon  the  lawfulness  of  the  means  adopted  by  the 
fficers  of  the  law  to  obtain  evidence  against  him.    People  v.  Adams, 
76  N.  Y.  351,  68  N.  E.  636,  63  L.  R.  A.  406,  98  Am.  St.  Rep.  675. 
The  motion  to  dismiss  the  indictment  is  denied. 


0  Misc.  Rep.  154.) 


In  re  JONES'  ESTATE. 


(Surrogate's  Court,  Rockland  County.     December,  1910.) 

Courts  (§  36*) — Presumptions  as  to  Jurisdiction— Inferior  Courts. 

A  Surrogate's  Court  is  one  of  inferior  and  limited  Jurisdiction,  and 
persons  claiming  under  its  decree  must  show  afflrmatively  his  authority 
to  make  it  and  the  facts  which  give  him  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §|  142-144;  Dec. 
Dig.  i  3a*] 

Courts  (|  36*) — Letters  of  Administration— Issuance— Jurisdiction. 

It  is  essential  to  the  validity  of  a  surrogate's  decree  granting  letters 
of  administration  to  prove  the  existence  of  the  Jurisdictional  facts  pre- 
scribed in  such  cases  by  Code  Civ.  Proc.  §  2476. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  fS  142-144;  Dec. 
Dig.  §  36.*] 

Death  (|  2*) — Evidence— Presumption  from  Absence. 

Under  Code  Civ.  Proc.  i  2662,  providing  that  a  citation  shall  not  be  is- 
sued or  a  decree  made  till  the  petitioner  presumptively  proves  the  existr 
ence  of  the  Jurisdictional  facts,  where  a  woman  34  years  old,  apparency 
in  good  health,  shortly  after  leaving  her  husband,  also  abandons  her  16 
year  old  daughter  and  disappears  and  does  not  communicate  with  the 
daughter  nor  with  her  brother  and  sister  with  whom  she  was  on  friendly 
terms,  and  six  years  later  her  sister  hears  that  she  has  been  in  another 
state,  but  otherwise  her  relatives  are  not  informed  concerning  her,  no 
proof  being  offered  of  efforts  by  her  husband  or  daughter  to  find  her, 
these  facts  do  not  sufficiently  establish  her  death  to  authorize  the  issu- 
ance of  letters  of  administration,  16  years  after  her  disappearance. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  §i  1-3;  Dec.  Dig. 
§2.*] 

>  Executors  and  Administrators   (S  20*) — LdrrrERS   of  Administration- 
Issuance— Proceeding  s. 

Where  a  woman  34  years  old  has  been  absent  for  16  years  and  not 
heard  from  except  once,  six  years  after  her  departure,  her  daughter's  pe- 
tition for  letters  of  administration,  not  stating  that  the  departure  was 
the  result  of  domestic  trouble,  nor  assigning  any  other  reason  for  it,  nor 
stating  any  circumstances  of  the  mother's  death,  nor  showing  that  she 
was  then  a  resident  of  the  county  in  which  application  is  made  for  let- 
ters, nor  producing  any  evidence  that  she  left  no  will,  nor  showing  that 
she  has  any  personal  estate  within  the  county,  does  not  confer  on  the 
surrogate  jurisdiction  to  grant  letters  of  administration. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Dec. 
Dig.  S  20.*] 

In  the  matter  of  the  application  for  letters  of  administration  on 
ie  estate  of  Ida  B.  Jones.    Application  denied. 

Fred.  W.  Penny,  for  petitioner, 

McCAULEY,  S.    A  verified  petition  has  been  presented  to  this  court 
y  Carrie  M.  Babcock,  praying  for  letters  of  administration  of  the 

P'or  other  cases  see  same  topic  ft  9  nvmbjeb  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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goods,  chattels,  and  credits  of  Ida  B.  Jones,  her  mother.  It  appears 
from  the  petition  and  accompanying  affidavits  that  the  maiden  name 
of  the  petitioner's  mother  was  Ida  B.  Flandrau ;  that  she  married  in 
1877  one  Rufus  Jones  and  lived  with  him  until  in  or  about  the  year 
1894,  when  she  left  him,  taking  with  her  the  petitioner,  who  was  the 
only  child  of  the  marriage,  and  then  16  years  of  age ;  that  she  and  her 
husband  resided  at  Thiells,  in  this  county,  when  the  separation  took 
place ;  that  for  a  short  time  thereafter  she  and  the  petitioner  resided  at 
Tomkins  Cove,  in  this  county,  when  she  again  departed,  without  in- 
forming the  petitioner  of  her  intention,  and  leaving  her  unprovided 
for ;  that  the  petitioner  has  not  since  seen  or  heard  from  her ;  that  she 
had,  at  the  time  of  her  disappearance,  a  brother  and  sister,  living  in 
the  same  locality,  and  with  whom  she  was  on  friendly  terms,  neither 
of  whom  has  since  seen  or  heard  from  her,  except  that,  in  or  about  the 
year  1900,  the  sister  received  a  letter  from  a  friend  residing  at  South 
Norwalk,  in  the  state  of  Connecticut,  in  which  the  writer  stated  that 
she  had  seen  the  petitioner's  mother  in  that  city,  but  where  and  under 
what  circumstances  she  did  not  disclose;  that  the  petitioner's  father 
died  in  July,  1907 ;  that  her  mother  is  entitled  to  personal  property, 
to  wit,  the  sum  of  $578.94  now  on  deposit  with  the  county  treasurer 
of  Nassau  county  in  this  state. 

The  petitioner  does  not  state  that  her  mother's  departure  was  the 
result  of  domestic  trouble ;  nor  indeed  does  she  assign  any  reason  for 
it;  nor  does  she  state  when,  where,  or  under  what  circumstances  her 
mother  died,  if  she  is  in  fact  dead ;  nor  does  the  petition  show  that  she 
was  a  resident  of  this  county  when  her  death  occurred,  or  that  she  left 
therein  any  personal  property  whatever. 

A  Surrogate's  Court  is  one  of  inferior  and  limited  jurisdiction,  and 
persons  claiming  under  the  decree  of  a  surrogate  must  show  affirm- 
atively his  authority  to  make  it  and  the  facts  which  give  him  jurisdic- 
tion. Matter  of  Hawley,  104  N,  Y.  250-262,  10  N.  E.  352;  Matter 
of  Law,  56  App.  Div.  454-458,  67  Ni  Y.  Supp.  857. 

The  statute  (Code  Civ.  Proc.  §  2476)  provides  when  and  under  what 
circiunstances  a  Surrogate's  Court  shall  have  and  exercise  jurisdiction 
to  grant  letters  of  administration  upon  the  estate  of  a  deceased  person ; 
and  proof  of  the  existence  of  the  jurisdictional  facts  is  essential  to 
the  validity  of  the  surrogate's  decree  in  this  as  in  every  other  proceed- 
ing. 

The  statute  further  provides  (Code  Civ.  Proc.  §  2662)  that: 

"A  citation  shall  not  be  issued,  and  a  decree  shall  not  be  made,  where  a 
ritation  is  not  necessary,  until  the  petitioner  presumptively  proves,  by  affida- 
vit or  otherwise,  to  the  satisfaction  of  the  surrogate,  the  existence  of  all  the 
jurisdictional  facts,  and  particularly  that  the  decedent  left  no  wilL" 

The  fact  of  the  death  of  the  person  upon  whose  estate  letters  of  ad- 
ministration are  applied  for  is,  of  course,  of  the  first  importance  as  a 
test  of  jurisdiction.  The  petition  and  affidavits  fail  to  establish  to  my 
satisfaction  that  the  petitioner's  mother  is  dead.  She  was  34  years  of 
age  at  the  time  of  her  disappearance  and,  so  far  as  the  petition  and 
affidavits  disclose,  in  good  bodily  and  mental  health.  She  was  seen, 
six  years  after  her  disappearance,  in  South  Norwalk,  in  the  state  of 
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Connecticut;  but  no  effort  whatever  seems  to  have  been  made  by  the 
husband  or  daughter  to  find  or  locate  her.  It  is  quite  as  reasonable  to 
assume  that  she  is  still  living  as  that  she  is  'dead.  There  are  no  facts 
Slated  in  the  petition  and  affidavits,  aside  from  her  continued  absence, 
that  in  any  wise  tend  to  show  that  she  is  dead.  The  petitioner's  claim 
is  that  the  continued  absence  of  her  mother,  without  any  intelligence 
concerning  her,  for  a  period  of  more  than  seven  years,  raises  a  pre- 
sumption that  she  is  dead  and  is  sufficient  to  authorize  a  finding  by  this 
court  that  she  is  in  fact  dead.  She  bases  her  claim  upon  the  well- 
known  principle  of  the  common  law  that  seven  years'  absence  of  a  per- 
son, without  any  intelligence  concerning  him,  raises  a  presumption  of 
his  death.  The  surrogate,  upon  an  application  for  letters  of  adminis- 
tration, must  judicially  determine,  upon  the  evidence  submitted  to  him, 
whether  or  not  the  person  upon  whose  estate  the  letters  are  sought  is 
dead.  The  determination  must  be  supported  by  evidence ;  and,  in  the 
absence  of  direct  and  positive  proof  of  death,  facts  and  circumstances 
must  be  shown  that  lead  to  that  conclusion.  Great  care  should  be 
taken  to  set  forth  every  circumstance  which  would  raise  an  inference 
of  death,  since,  in  a  case  where  the  fact  of  death  does  not  actually 
exist,  the  letters  cannot  be  sustained  against  collateral  attack,  unless 
due  proof  of  death  is  adduced  before  the  surrogate.  It  is  quite  impos- 
sible to  give  any  standard  by  which  to  measure  the  sufficiency  of  cir- 
cumstantial evidence  of  cleath;  but  mere  information  and  belief, 
founded  on  nothing,  is  of  course  not  proof  in  any  legal  sense.  Rod- 
erigas  v.  East  River  Savings  Institution,  76  N.  Y.  316,  32  Am.  Rep. 
309;  Matter  of  Killan,  172  N.  Y.  547,  65  N.  E.  561,  63  L.  R.  A.  95; 
Scotf  V.  McNeal,  154  U.  S.  34,  14  Sup.  Ct.  1108,  38  L.  Ed.  896 ;  Mat- 
ter of  Sanford,  100  App.  Div.  479,  91  N.  Y.  Supp.  706 ;  Czech  v.  Bean, 
35  Misc.  Rep.  729,  72  N.  Y.  Supp.  402 ;  Matter  of  Morgan,  30  Misc. 
Rep.  578,  63  N.  Y.  Supp.  1098;  Matter  of  Norton,  N.  Y.  Law  J.,  July 
12,  1891. 

My  attention  has  been  called  to  no  case,  nor  have  I  been  able  to 
find  one,  where  a  Surrogate's  Court,  upon  an  application  for  letters  of 
administration,  has  exercised  jurisdiction  and  granted  letters  upon 
mere  proof  of  absence  for  a  period  of  upward  of  seven  years.  The 
common-law  presumption,  already  referred  to,  is  not  alone  sufficient 
evidence  of  death  to  confer  jurisdiction  upon  a  Surrogate's  Court  to 
entertain  a  proceeding  for  the  probate  of  the  absent  person's  will,  or 
to  grant  letters  of  administration  upon  his  estate.  The  case  of  Ruof? 
v.  Greenpoint  Savings  Bank,  40  Misc.  Rep.  549,  82  N.  Y.  Supp.  881, 
on  which  the  petitioner  seems  to  rely,  is  not  an  authority  to  fiie  con- 
trary. 

The  petition  and  accompanying  affidavit,  upon  which  in  that  case  the 
letters  were  issued,  set  forth  facts  which,  as  the  surrogate  decided,  jus- 
tified the  finding  that  the  person  upon  whose  estate  the  letters  were  ap- 
plied for  was  dead ;  in  other  words,  there  was  evidence,  aside  from  a 
continued  absence  of  eight  years,  upon  which  the  surrogate  based  his 
finding  of  death.  Moreover,  the  question  of  the  validity  of  the  letters 
in  that  case  was  not  raised  upon  an  appeal  from  the  order  granting 
them,  or  in  a  proceeding  for  their  revocation,  where  the  evidence  upon 
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which  the  decree  was  founded  might  have  been  reviewed,  but  in  a  col- 
lateral action. 

The  petition  does  not  state,  nor  do  the  affidavits  show,  that  the  peti- 
tioner's mother  was  a  resident  of  this  county  at  the  time  of  her  death ; 
nor,  indeed,  do  they  bring  the  case  within  the  purview  of  the  statute. 
Code  Civ.  Proc.  §  2476.  If  it  be  said  that  the  mother's  domicile  was 
that  of  her  husband,  he  being  a  resident  of  this  county  until  and  at  the 
time  of  his  death,  although  they  were  living  separate  and  apart  from 
each  other ;  nevertheless,  if  she  survived  him,  she  may  have  acquired  a 
new  domicile  since  his  death  occurred  more  than  three  years  ago. 

It  should,  also,  be  remarked  that  the  personal  property  to  which  the 
petitioner's  mother  is  entitled  is  not  within  this  county,  but  is  on  deposit 
with  the  treasurer  of  Nassau  county. 

Nor  is  there  any  evidence  that  she  left  no  will,  if  she  is  in  fact  dead. 

There  is  a  statement  in  the  petition  to  the  effect  that  she  died  with- 
out leaving  any  last  will  and  testament ;  but  it  is  of  no  value  as  evi- 
dence, since  it  also  appears  therefrom  that  the  petitioner  has  neither 
seen  nor  received  any  communication  from  her  mother  during  the  past 
16  years. 

The  petitioner  may  be  entitled,  upon  a  proper  application,  to  the 
appointment  of  a  temporary  administrator.  Section  2670  of  the  Code 
provides  that  such  an  administrator  may  be  appointed  where  a  person, 
of  whose  estate  the  surrogate  would  have  jurisdiction  if  he  was  shown 
to  be  dead,  disappears  or  is  missing,  so  that,  after  diligent  search,  his 
abode  cannot  be  ascertained,  and  under  circumstances  which  afford 
reasonable  ground  to  believe,  either  that  he  is  dead,  or  that  he  has 
become  a  lunatic,  or  that  he  has  been  secreted,  confined,  or  otherwise 
unlawfully  made  away  with. 

The  office  of  a  temporary  administrator  is  to  collect  and  preserve, 
rather  than  to  distribute,  as  in  case  of  administration  in  chief.  It  is 
not  therefore  to  be  expected,  so  far  as  the  presumption  of  death  is 
concerned,  that  the  same  certainty  should  be  proven  as  in  cases  of  gen- 
eral administration.  The  Code  seems  to  recognize  this  distinction. 
The  application  must  be  denied. 

Decreed  accordingly. 
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LORDI  V.  PEOPLE'S  SURETY  CO. 

(Supreme  Court  Appellate  Division,  First  Department    March  31,  1911.) 

Appeal  and  Ebbob  (S  368*) — ^Dismissal. 

Where  plaintiff  recovered  a  judgment  in  the  City  Court  and  on  appeal 
to  the  Appellate  Term  a  new  trial  was  awarded,  with  leave  to  the  plain- 
tiff to  appeal  to  the  Appellate  Division,  which  he  did,  and  for  his  failure 
to  file  with  his  application  for  leave  to  appeal  an  assent  on  his  part 
that  if  the  order  be  affirmed,  judgment  absolute  might  be  entered  against 
him,  in  accordance  with  Code  Civ.  Proc.  §  3191,  the  second  appeal  should 
be  dismissed,  in  view  of  section  3194«  providing  for  the  rendition  of  an 
absolute  judgment  in  such  cases  against  the  appellant  if  the  appellate 
court  finds  that  the  Appellate  Term  did  not  err  in  awarding  a  new  trial. 
[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  1997; 
Dec.  Dig.  §  368w*] 

Appeal  from  Appellate  Term. 

Action  by  Antonio  Lordi  against  the  People's  Surety  Company  of 
New  York.  There  was  a  judgment  for  plaintiff,  which  was  reversed 
by  the  Appellate  Term  (69  Misc.  Rep.  598,  126  N.  Y.  Supp.  180),  and 
a  new  trial  granted,  from  which  plaintiff  appeals.    Appeal  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  MC- 
LAUGHLIN, and  DOWLING,  JJ. 

Rosario  Maggio,  for  appellant. 

Edward  M.  Grout  and  Paul  Grout,  for  respondent. 

PER  CURIAM.  The  plaintiff  obtained  a  Judgment  in  the  City 
Court,  which  was  reversed  by  the  Appellate  Term,  and  a  new  trial 
granted.  69  Misc.  Rep.  598,  126  N.  Y.  Supp.  180.  The  Appellate 
Term  allowed  an  appeal  to  this  court  from  the  order  granting  a  new 
trial;  but  the  Appellate  Term  did  not  require,  nor  did  the  appellant 
file  in  the  City  Court,  a  stipulation  providing  that,  if  the  order  should 
be  affirmed,  the  defendant  should  have  judgment  absolute. 

Section  3191  of  the  Code  of  Civil  Procedure  provides  that,  where 
the  appeal  from  the  Appellate  Term  to  the  Appellate  Division  is  from 
an  order  granting  a  new  trial  in  an  action  in  the  City  Court,  the  ap- 
pellant must,  with  his  application  for  leave  to  appeal,  file  an  assent  on 
his  part  that,  if  the  order  is  affirmed,  judgment  absolute  may  be  en- 
tered against  him.  Section  3194  provides  that  upon  an  appeal  from 
an  order  granting  a  new  trial  on  a  case  and  exceptions,  if  the  Appel- 
late Term  determines  that  no  error  was  committed  in  granting  a  new 
trial,  it  must  render  judgment  absolute  upon  the  right  of  the  appel- 
lant. The  provision  of  section  3191  is  a  limitation  of  the  right  to 
appeal.  No  appeal  from  an  order  granting  a  new  trial  can  be  taken 
unless,  in  addition  to  the  allowance  by  the  Appellate  Term,  the  appel- 
lant files  an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  taken  against  him. 

In  the  case  of  an  appeal  from  the  Appellate  Division  to  the  Court 
of  Appeals  from  an  order  granting  a  new  trial,  it  was  held  that  the 
Court  of  Appeals  has  no  power  to  review  an  appeal  from  an  order 
granting  a  new  trial  on  exceptions,  unless  the  appeal  is  accompanied 

*For  other  cases  see  same  topic  &  S  numbe:r  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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by  the  stipulation  for  judgment  absolute  in  case  of  an  affirmar 
that  the  Appellate  Division  has  no  power  to  dispense  with  the 
tion  by  allowing  that  appeal  and  certifying  questions  of  law 
view.  People  v.  Gaffey,  182  N.  Y.  257,  74  N.  E.  836 ;  N.  Y.  C 
R.  R.  Co.  V.  State,  166  N.  Y.  286,  59  N.  E.  905 ;  Mundt  v.  C 
160  N.  Y.  571,  55  N.  E.  297.  The  case  of  Hart  v.  N.  G.  L 
S.  Co.,  108  A^p.  Div.  279,  95  N.  Y.  Supp.  733,  was  an  appe: 
the  determination  of  the  Appellate  Term  reversing  a  judgment 
Municipal  Court,  and  in  the  opinion  in  that  case  attention  wa; 
to  the  fact  that,  upon  an  appeal  from  an  order  of  the  Appellat 
reversing  a  judgment  of  the  City  Court,  the  appellant  was  reqi 
file  such  a  stipulation;,  but  there  is  no  provision  in  relation  to 
peal  from  an  order  of  the  Appellate  Term  ordering  a  new  tris 
action  tried  in  the  Municipal  Court. 

It  follows,  therefore,  that  no  appeal  could  have  been  allowe 
out  the  stipulation,  and  this  appeal  must  therefore  be  dismisse 

Motion  granted,  with  $10  costs. 


Id  re  PHILLIPS. 
(Supreme  Court,  Appellate  Division,  Second  Department     March  17 

1.  Witnesses  (§  SOI*) — Subpcena— Vacation— Grounds. 

The  Supreme  Court  at  Special  Term  cannot  set  aside  a  subpce 
fully  Issued,  and  relieve  the  party  summoned  from  atteudanee, 
ground  that,  if  he  appeared,  he  might  be  asked  questions,  ans 
which  might  tend  to  incriminate  him. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  H  IOC 
Dec.  Dig.  §  307.*] 

2.  Witnesses  (S  202*)— Privileges— Nature. 

The  privilege  of  a  witness  to  refuse  to  answer  questions  afPec 
constitutional  rights  is  simply  an  option  of  refusal,  and  not  a  pro 
of  Inquiry. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Dec  Dig.  §  292.*] 

Appeal  from  Special  Term,  Queens  County. 

An  order  was  made  by  the  Supreme  Court  (70  Misc.  Rep. 
N.  Y.  Supp.  1048),  resettling  an  order  vacating  a  subpoena  is* 
John  M.  Phillips,  and  Samuel  H.  Ordway,  Commissioner,  and 
appeal.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  1 
WOODWARD,  and  RICH,  JJ. 

Nelson  S.  Spencer,  for  appellant  Ordway. 
Charles  Pope  Caldwell  (Frederick  M.  Thompson,  on  the  brie 
appellants  Keating  and  others. 

Eugene  N.  L.  Young,  for  respondent. 

HIRSCHBERG,  J.  The  question  presented  on  this  ap) 
whether  the  Supreme  Court  at  Special  Term  may  set  aside  a  si 
lawfully  issued  and  relieve  the  party  subpoenaed  from  altenc 

*For  other  cases  see  same  topic  &  S  numbkb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'i 
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dience  to  it,  on  the  ground  that,  if  he  appear  and  be  sworn,  he  may 
Lsked  questions  the  answers  to  which  may  tend  to  incriminate  him. 
now  of  no  authority  for  such  a  course,  and  none  is  cited  in  the 
)ondent's  brief. 

he  proceeding  in  which  the  supoena  was  issued  is  instituted  for  the 
oval  of  a  borough  president  by  the  Governor  of  the  state,  and  has 
1  taken  under  section  382  of  the  charter  of  the  city  of  New  York 
ws  1901,  c.  466).  By  section  34  of  the  public  officers  law  (Consol. 
/s,  c.  47)  it  is  provided  in  substance  that  the  evidence  taken  in  pro- 
lings  for  such  removal  may  be  taken  before  a  commissioner  ap- 
ited  for  that  purpose  by  the  Governor,  and  that  the  commissioner 
ippointed  may  issue  subpoenas  requiring  the  attendance  and  exam- 
ion  of  witnesses  before  him.  In  this  case  Samuel  H.  Ordway  was 
r  appointed  commissioner,  and  he  issued  a  subpoena  requiring  the 
)ondent,  John  M.  Phillips,  to  attend  before  him  and  testify.  Mr. 
Hips  at  the  time  was  under  indictment  for  offenses  connected  with 
subject-matter  of  the  investigation,  and  it  is  undoubted  that  an 
mination  might,  and  probably  would,  relate  to  matters  in  respect 
vhich  it  would  be  his  constitutional  privilege  to  refuse  to  answer, 
:he  ground  that  the  answers  might  tend  to  incriminate  him.  I  do 
think,  however,  that  this  fact  justified  the  granting  of  the  order 
ealed  from;  the  duty  of  the  witness  subpoenaed  being  to  attend 
)bedience  to  the  lawful  process,  to  be  sworn  as  a  witness,  and  to 
ise  to  answer  such  questions  as  might  trench  upon  his  constitu- 
al  rights,  under  the  shield  of  the  privilege  referred  to.  As  is  said 
A/'igmore  on  Evidence,  §  2268: 
?he  privilege  is  simply  an  option  of  refusal,  not  a  prohibition  of  Inquiry." 

'he  only  case  cited  in  support  of  the  order  appealed  from  which 
r  be  said  to  be  in  point  is  Matter  of  Foster,  139  App.  Div.  769,  124 
Y.  Supp.  667.  That  case,  however,  related  to  a  subpoena  duces 
im  requiring  the  witness  to  produce  documents.  The  case,  there- 
j,  is  clearly  distinguishable;  the  mischief  being  accomplished  by 
mere  act  of  obedience  to  the  mandate,  while  in  the  case  at  bar  the 
less  can  attend  and  be  examined  on  many  subjects  connected  with 
inquiry,  other  than  those  which  relate  to  the  criminal  charges  pend- 
against  him.  As  was  said  by  the  court  in  Matter  of  Foster,  139 
).  Div.  774,  124  N.  Y.  Supp.  671: 

)n  oral  examination  he  may  object,  if  the  qnestion  addressed  to  him  vio- 
3  his  natural  or  constitutional  right,  and  he  may  then  plead  the  protection 
ired  to  him.  The  testimony  of  a  written  instrument  is  given  as  soon  as 
eye  falls  on  it,  and  the  mind  thereby  becomes  possessed  of  its  contents/' 

*he  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
Its,  and  the  subpoena  reinstated,  or  a  new  one  issued,  as  the  appel- 
s  may  be  advised.    All  concur. 
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(70  Misc.  Bep.  183.) 

PEOPLE  V.  WELZ. 

(Supreme  Court,  Trial  Term,  Queens  County.    April,  1910.) 

Grand  Juby  (§  34*) — Indictment— Powers  op  Attorney  General. 

Where  the  Attorney  General  is  directed  by  the  Governor  to 
before  a  grand  jury  charges  growing  out  of  the  purchase  of  la 
city  under  authority  given  under  Executive  Law  (Consol.  Law 
{  G2,  subd.  2,  which  limits  the  duties  of  the  Attorney  General 
proceedings  to  such  as  "shall  be  specified  in  such  requirements/ 
tomey  General  has  no  power,  where  an  indictment  is  found  agi 
feiidant  under  Penal  Law  (Consol.  Laws,  c.  40)  §  810,  for  oflferin 
dence  before  such  grand  jury  a  document,  which  he  knew  to  h; 
fraudulently  altered,  to  sign  such  indictment. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Dec.  Dig.  §  34.*] 

John  Welz  was  indicted  for  crime  and  moves  to  set  aside  th( 
ment.    Motion  granted. 

See,  also,  112  N.  Y.  Supp.  326. 

Ezra  P.  Prentice,  Jacob  Frank,  and  Henry  B.  Ketcham, 
Attys.  Gen.,  and  Frederick  G.  De  Witt,  Dist.  Atty.,  for  the  Peo] 

Thomas  F.  Magner,  John  F.  Carew,  and  William  Rasquin, 
defendant. 

CLARK,  J.  Acting  under  the  authority  conferred  upon  hin 
Laws  of  1892,  c.  683,  §  52,  as  amended  by  the  Laws  of  1895,  c 
2,  now  appearing  as  section  62,  subd.  2,  of  the  executive  law  ( 
Laws,  c.  18),  the  Governor  of  the  state  of  New  York  required 
tomey  General  to  manage  and  conduct,  in  person  or  by  on( 
deputies,  any  criminal  actions  or  proceedings  which  might  b 
before  the  grand  jury  of  Queens  county  relating  to  any  crimina! 
arising,  growing  out  of  or  based  upon  any  purchase  of  land 
city  for  Kissena  park.  By  the  law  under  which  such  requ 
was  issued  by  the  Governor,  the  duties  and  powers  of  the  A 
General  are  limited  to  such  actions  or  proceedings  "as  shall  b 
fied  in  such  requirement."  In  order  to  fulfill  the  requirement 
Governor,  the  Attorney  General  appointed  one  Nathan  Vid; 
Deputy  Attorney  General  to  manage  and  conduct  the  matter 
specified.  Both  the  requirement  of  the  Governor  and  the.appo 
by  the  Attorney  General  are,  with  respect  to  the  purposes 
inquiry  and  to  the  powers  conferred,  expressed  in  the  same 
ology. 

Natlian  Vidaver  appeared  before  the  grand  jury  of  Queens 
under  such  appointment,  and  there  duly  conducted  an  examina 
the  course  of  which  the  defendant,  being  called  as  a  witness,  ofl 
evidence  a  document  which  is  charged  in  the  indictment  as 
been  to  the  knowledge  of  the  defendant  fraudulently  altered.  A 
giving  of  such  testimony,  the  grand  jury,  under  the  managem 
conduct  of  the  Deputy  Attorney  General,  found  this  indictmen 
ed  by  the  Attorney  General,  against  the  defendant,  under  sect 
of  the  Penal  Law  (Consol.  Laws,  c.  40).    There  is  no  question  1 

*fV>r  oUier  cases  see  same  topic  &  S  number  Id  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep' 
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ovenior  had  the  right  to  require  the  investigation  in  question,  sub- 
ct  to  the  statutory  limitation  of  the  investigation  by  the  Attorney 
eneral  to  such  matters  as  should  be  specified  in  such  requirement,  nor 
tat  the  Attorney  General  duly  deputized  Nathan  Vidaver,  within  such 
nitations,  to  manage  and  conduct  such  investigation. 
The  question  therefore  arises  whether  the  investigation  and  indict- 
ent  were  respectively  made  and  found  within  the  scope  of  the  re- 
lirement  of  the  Governor.  There  is  no  allegation  in  the  indictment, 
words  or  by  fair  legal  inference,  that  the  defendant  was  in  any  way 
>nnected  with  the  purchase  of  land  for  Kissena  park,  or  that,  before 
le  consummation  of  the  said  jpurchase,  he  had  directly  or  indirect- 
undertaken  to  do  any  act  which  could  be  construed  as  an  act  aris- 
g,  growing  out  of,  or  based  upon  the  purchase  of  the  land.  In  the 
)sence  of  any  such  allegation,  the  offer  for  which  the  defendant  was 
dieted  stands  disconnected  from  any  other  acts  arising  out  of  the 
irchase  which  might  form  the  basis  of  a  criminal  charge.  The  act 
the  defendant  was  at  most  collateral.  It  was  without  the  scope  of 
e  investigation,  not  being  within  its  expressed  or  legally  inferable 
irposes. 

Had  there  appeared  in  the  indictment  any  intimation,  of  a  precon- 
ived  purpose  on  the  part  of  the  defendant,  before  the  consummation 
■  the  purchase,  to  do  any  of  the  acts,  with  the  commission  of  which 
;  now  stands  charged,  a  different  conclusion  might  have  been 
ached. 
The  indictment  is  set  aside. 


13  App.  Div.  281.) 

TUBTLBTAUB  v.  TRACHTENBERG. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  24,  1911.) 

UNICIPAL  COBPOBATZONS   (§   706*) — USE   OP    STBEETS— COLLISION    WITH    VEHI- 
CLE—PBBSONAL   iNJUBY—SumCIENCY   OF    EVIDENCE. 

In  an  action  for  injuries  through  being  knocked  down  in  a  city  street 
and  injured  by  a  horse  owned  by  defendant  and  driven  by  his  servant, 
evidence  held  insufficient  to  show  any  negligence  of  defendant 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  fi 
70e.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Elias  Turtletaub  against  Samuel  Trachtenberg.     From 

judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 

ndant  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE. 

::OTT,  and  MILLER*  JJ. 

F.  Sidney  Williams,  for  appellant 

J.  Brownson  Ker,  for  respondent. 

SCOTT,  J.     Defendant  appeals  from  a  judgment  for  plaintiff  en- 
red  upon  a  verdict  and  from  an  order  denying  a  motion  for  a  new 

lal. 
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The  plaintiff  claims  to  have  been  knocked  down  and  injured  by  a 
horse  owned  by  defendant  and  driven  by  his  servant;  the  collision 
resulting,  as  is  alleged,  from  the  negligence  of  such  servant.  The 
plaintiff  is  quite  an  old  man,  and  on  February  13,  1908,  was  crossing 
from  the  south  to  the  north  side  of  Houston  street  at  the  comer  of 
Orchard  street.  There  was  a  good  deal  of  snow  in  this  street,  but 
the  crosswalk  had  been  cleared  or  beaten  down.  Defendant's  servant 
was  driving  a  baker's  wagon  westwardly  on  Houston  street.  He  was 
driving  two  horses,  one  in  the  shafts  and  one  hitched  on  the  outside. 
The  plaintiff,  according  to  his  own  evidence,  saw  the  horses  and 
wagon  coming,  and  stopped  to  let  them  pass  in  front  of  him.  He  even 
stepped  back  a  little  to  what  he  considered  a  place  of  safety,  described 
as  about  21/^  feet  from  the  wagon  track.  He  says  that  the  horse 
"made  a  bound"  and  struck  him  on  the  arm,  knocking  him  down. 
Several  witnesses  called  by  defendant,  and  who  saw  the  accident, 
agreed  that  plaintiff  either  ran  into  the  horse  or  attempted  to  seize  his 
bridle  and  missed  it,  and  fell  without  having  been  touched  by  either 
horse  or  wagon. 

Leaving  their  testimony  out  of  consideration,  and  accepting  plain- 
tiff's version,  it  is  clear  that  his  complaint  might  well  have  been  dis- 
missed. He  'points  to  no  negligent  act  whatever  on  the  part  of  the 
driver,  who  does  not  appear  to  have  swerved  toward  plaintiff,  or  to 
have  driven  at  any  unreasonable  rate  of  speed,  or  lost  control  of  his 
horses;  nor  can  it  be  seen  how  the  "bound"  of  the  horse,  whatever 
that  may  mean,  resulted  from  any  negligent  act  on  the  part  of  the 
driver.  Even  if  there  can  be  found  in  the  case  a  scintilla  of  evidence 
to  take  the  case  to  the  jury,  still  the  verdict  should  have  been  set  aside 
as  against  the  evidence. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


In  re  VAN  ALSTYNE  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department.    March  23,  1911.) 

CouBTs  (§  202*) — Appeal  from  Subrogate— Reabgument— Conditions. 

Where  a  notice  of  appeal  stated  that  the  appellant  intended  to  bring 
the  facts  up  for  review,  under  Code  Civ.  Proc.  §  2586,  providing  that, 
where  an  appeal  is  taken  on  the  facts,  the  appellate  court  has  the  same 
power  to  hear  the  question  of  fact  which  the  surrogate  had,  and  may  In 
its  discretion  receive  further  testimony,  this  was  notice  to  the  respondent 
to  settle  into  the  case  his  objections  and  exceptions;  and  where  many 
of  his  objections  and  exceptions  were  so  settled,  but  it  appeared  from  af- 
fidavits that  many  important  ones  were  omitted,  a  reargument  will  be 
allowed,  on  payment  by  respondent  of  costs  and  disbursements. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent  Dig.  §  486;  Dec.  Dig.  S 
202.*] 

Houghton,  J.,  dissenting  in  part 

On  petition  of  appellant  for  reargument.    Reargument  granted. 
For  former  opinion,  see  126  N.  Y.  Supp.  1078. 

•For  oUier  casei  lee  ume  topic  &  8  kumbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  it  Rep*r  Indexes 
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Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEVVELL,  and 
OUGHTON,  JJ. 

Charles  Oakes,  for  appellant. 
Thomas  F.  Wilkinson,  for  respondent 

PER  CURIAM.  The  notice  of  appeal  stated  that  the  appellant 
tended  to  bring  up  the  facts  for  review,  undej*  section  2586  of  the 
Dde  of  Civil  Procedure.  This  was  notice  to  the  respondent  of  the 
iportance  of  settling  into  the  case  his  objections  and  exceptions, 
any  of  his  objections  and  exceptions  are  so  settled;  but  it  appears 
>w,  from  the  affidavits,  that  some  important  ones  were  omitted.  A 
argument,  therefore,  is  made  proper  by  this  omission,  and  he  asks 

be  relieved  from  the  effect  thereof. 

A  reargument  is  granted,  upon  condition  that  the  respondent  pay 

the  appellant  all  costs  and  disbursements  made  since  the  notice  of 
>peal  was  served,  with  $150  in  addition  thereto. 

HOUGHTON,  J.,  dissenting  as  to  the  $150. 


STICKLES  et  al.  v.  MILLER  et  al. 

Supreme  Court,  Appellate  Division,  Third  Department     March  8,  1911.) 

MoBTQAOES  (I  415*) — FOBECLOSUBB— Irregularities. 

The  property  of  an  estate  which  was  mortgaged  was  conveyed  to  W. 
to  prevent  foreclosure,  pay  off  mortgages,  and  settie  differences  between 
the  children  and  widow,  so  that  the  son  should  have  the  farm,  conditioned 
upon  the  support  of  his  mother  for  life,  and  W,  bid  in  the  property,  paid 
off  the  debts  as  contemplated,  and  conveyed  the  farm  to  the  son,  who 
assumed,  as  a  part  of  the  consideration,  a  second  mortgage  placed  on  the 
property  by  W.,  but  the  deed  to  the  son  did  not  include  certain  per- 
sonalty and  other  property  which  was  conveyed  to  W.  In  proceedings 
to  foreclose  the  second  mortgage,  the  son  defended  on  the  ground  that 
it  was  not  due  until  the  personalty,  etc.,  was  conveyed  to  him.  A  deed 
to  such  property  was  tendered  into  court  during  trial  and  was  accepted 
by  him  subject  to  the  disposition  of  it  by  the  referee.  Held,  that  the  son 
could  not  have  been  harmed  by  the  omission  of  such  property  in  the  deed 
to  him  even  if  it  was  omitted  by  mistake. 
[Ed.  Note. — For  other  cases,  see  Mortgages,  Dec.  Dig.  §  415.*] 

Reference  (8  90*) — ^Findings  of  Referee— -Refusal  to  Find. 

A  referee  must  be  presumed  to  have  refused  to  find  conclusions  of  law 
requested  by  defendant,  where,  if  he  had  found  such  conclusions,  he  could 
not  have  rendered  the  report  that  he  did  render. 

[Ed.  Note. — For  other  cases,  see  Reference,  Dec.  Dig.  §  90.*] 

Appeal  and  Error  (§  1044*) — Harmless  Error. 

In  view  of  Code  Civ.  Proc.  I  721,  providing  that  a  judgment  shall  not 
be  impaired  or  affected  because  of  the  default  or  negligence  of  the  clerk 
or  any  other  officer  of  the  court  by  which  the  adverse  party  has  not  been 
prejudiced,  the  failure  of  a  referee  to  note  in  the  margin  of  the  proposi- 
tions of  law  and  facts  submitted  by  defendant  the  manner  in  which  the 
propositions  were  disposed  of,  as  required  by  Code  Civ.  Proc.  §  1023,  if 
so  required,  was  not  reversible,  where  defendant  was  accorded  all  rights 

^>r  other  cacea  lee  lame  topic  &  S  muicbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Q 


488  128  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

on  appeal  which  he  would  have  had  had  the  statute  been  strictly  fol- 
lowed, and  the  judgment  did  justice  between  the  parties. 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  t  1044.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Gertrude  M.  Stickles  and  others  against  Wilber  Miller 
and  wife,  impleaded  with  others,  to  foreclose  a  mortgage.  From  a 
judgment  for  plaintiffs,  defendants  named  appeal.    Affirmed. 

See,  also,  138  App.  Div.  934,  123  N.  Y.  Supp.  1143. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  BETTS, 
and  HOUGHTON,  JJ. 

A,  Frank  B.  Chace  &  Sons,  for  appellants, 
Harold  Wilson,  Jr.,  for  respondents. 
Chancellor  Hawver,  pro  se. 

BETTS,  J.  Joseph  Miller,  the  owner  of  the  real  estate  described 
in  the  judgment  of  foreclosure  and  sale  herein,  of  certain  other  real 
estate,  and  of  some  personal  property,  died  November  6,  1900,  testate. 
His  will  was  duly  probated,  and  letters  testamentary  were  duly  issued 
to  the  defendant,  his  son,  Wilber  Miller.  By  his  said  will  he  left  all 
his  estate  during  the  term  of  his  wife  Joanna's  life  to  his  executor  for 
her  support  and  maintenance  and  the  payment  of  her  fimeral  ex- 
penses, then  made  certain  bequests  to  be  paid  annually  to  his  son, 
Wilber,  during  the  life  of  his  wife,  and  upon  her  death  his  four  chil- 
dren, the  said  Wilber  Miller,  and  the  three  plaintiffs,  Gertrude  M. 
Stickles,  Catharine  M.  Bingham,  and  Olivia  Bingham  were  made  con- 
tingent remaindermen. 

There  was  a  mortgage  upon  the  farm  of  $3,000,  with  accrued  inter- 
est thereon,  held  by  Messrs.  Washburn,  executed  by  Joseph  Miller 
and  his  wife.  Disagreement  and  litigation  arose  between  the  widow 
and  children  as  to  the  management  of  the  estate,  and  certain  written 
agreements  were  made  between  them  as  to  the  disposition  of  it,  one 
in  March,  1906,.  by  which  the  three  daughters  and  the  mother  agreed 
to,  and  later  did,  convey  to  Wilber  Miller  the  farm  described  in  the 
judgment  herein.  The  other  real  estate,  consisting  of  a  cemetery  lot 
and  the  church  shed  and  the  personal  property  of  deceased,  >^ere  not 
conveyed.  Upon  the  execution  of  this  deed  Wilber  Miller  and  his 
wife  executed  two  mortgages,  one  to  the  three  sisters  of  Miller,  and 
another  to  certain  lawyers,  apparently  to  pay  their  fees  and  for  ex- 
penses connected  with  the  administration  and  settlement  of  the  estate 
of  Joseph  Miller  and  litigation  growing  out  of  the  settlement  of  said 
estate. 

This  action  failing  to  work  satisfactorily  in  settling  questions  in- 
volved in  this  estate  as  between  the  owners  thereof,  and  doubts  having 
arisen  as  to  the  validity  of  the  agreement  made  in  1906  taken  in  con- 
nection with  a  certain  trust  provision  in  the  will  of  said  Joseph  Miller, 
a  new  agreement  was  made  in  1907  between  Joanna  Miller  and  her 
four  children.  The  referee  finds  the  1907  agreement  took  the  place  of 
and  was  substituted  for  the  1906  agreement,  and  we  think  he  was 
right.    The  substance  of  this  agreement  was  that  Wilber  Miller,  who 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  data^  it  Rep'r  Indexes 
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as  then  the  record  owner  of  the  farm,  and  his  wife  should  execute  a 
ied  to  Burgess  Speed  or  to  some  person  designated  by  him  and  also 
ake  the  same  conveyance  as  executor  of  the  last  will  and  testament 

Joseph  Miller,  deceased,  whereupon  said  Burgess  Speed  or  the  per- 
n  designated  by  him  was  to  bid  in  the  property  in  the  foreclosure 
lit  then  being  carried  on  by  Frank  Washburn  on  the  original  $3,000 
ortgage.  Speed  or  the  person  designated  was  then  to  borrow  from 
Hudson  Savings  Bank  $5,000,  execute  a  mortgage  therefor  to  the 
ink,  satisfy  the  Washburn  mortgage  interest  entirely,  pay  certain 
tomeys,  and  pay  the  balance  of  said  $5,000  to  the  mother,  Joanna 
iller.  Then  said  Speed  or  the  person  designated  was  to  execute  a 
ortgage  to  the  three  sisters,  plaintiffs  here,  to  Chancellor  Hawver, 
le  of  the  defendants,  and  John  L.  Crandell,  one  of  the  plaintiffs,  for 
',550,  their  several  interests  being  stated,  payable  one  year  after  date 
ith  interest.  Hawver  and  Crandell  were  lawyers  who  had  some 
lim  against  some  of  the  parties  to  this  action.  Harold  Wilson,  Jr., 
le  of  the  defendants,  who  was  designated  by  Burgess  Speed,  received 
e  deed  from  Wilber  Miller  individually  and  as  executor  and  his  wife, 

the  farm  of  land  and  also  of  all  personal  property  of  every  kind 
)w  belonging  to  the  estate  of  Joseph  Miller  and  the  church  shed  or 
e  right  in  the  church  shed  and  the  cemetery  lot  and  the  monument 
ereon,  reserving  to  Joanna  the  right  to  be  buried  in  said  lot. 
The  deed  was  recorded  by  Wilson,  and  he  thereupon  proceeded  to 
d  in  the  property  upon  the  Washburn  mortgage  foreclosure  sale  and 
arrowed  the  $5,000  from  the  Hudson  Savings  Bank,  giving  a  mort- 
Lge  therefor  on  the  farm,  paid  the  Washburn  mortgage  and  expenses 
nnected  therewith,  and  received  the  referee's  deed,  paid  the  attorneys 

he  was  directed  to,  and  the  balance  of  said  $5,000  to  Joanna  Miller, 
e  mother.  He  then  executed  the  bond  and  mortgage  in  suit,  cover- 
g  the  farm,  being  a  second  mortgage,  as  was  agreed  to  in  the  agree- 
ent  of  1907,  which  bond  and  mortgage  was  dated  October  10,  1907. 
e  then,  October  31,  1907,  executed  a  quitclaim  deed  to  Wilber  Miller 

the  farm  of  land  subject  to  these  two  mortgages,  which  mortgages 
id  interest  the  said  Wilber  Miller,  in  said  deed  as  part  of  the  consid- 
ation,  assumed  and  agreed  to  pay.  Wilber  Miller  took  the  deed  and 
id  it  recorded  and  retained  it.  By  mistake  or  otherwise  (the  referee 
ids  by  mistake)  the  personal  property  and  the  church  shed  and  ceme- 
ry  lot  were  not  included  in  this  deed.  It  will  be  recalled  that  all  the 
terest  Wilson  had  in  this  cemetery  lot,  monument,  and  church  shed 
id  personal  property  was  the  undivided  interest  therein  conveyed  to 
m  by  Miller  and  his  wife  and  which  the  referee  properly  I  think 
>und  was  conveyed  to  Wilson  by  mistake.  It  is  to  be  noted,  also, 
at  all  the  conveyances,  including  mortgages  made  prior  to  the  trial 
if  ore  the  referee,  conveyed  the  farm  only,  except  the  one  by  Wilber 
iller  individually  and  as  executor  and  his  wife  to  Harold  Wilson,  Jr., 
hich  is  very  significant  as  to  whether  a  mistake  was  or  was  not  made 

that  conveyance. 

Neither  the  amount  of  the  mortgage  nor  the  interest  being  paid, 
ter  one  year  from  date  thereof  this  foreclosure  proceeding  was 
arted,  whereupon  Wilber  Miller  came  in  and  defended  on  the  ground 
lat  the  mortgage  was  not  due  until  the  church  shed  and  the  cemetery 
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lot  and  the  personal  property  of  the  estate  left  by  Joseph  Mil 
conveyed  to  Wilber  Miller  by  Harold  Wilson,  Jr.  A  tender  ws 
by  Wilson  in  January,  1909,  during  the  progress  of  the  trial  of 
of  this  kind  dated  January  19,  1909,  which  was  not  accepted 
fused.  The  deed  was  then  tendered  into  court  and  accepted  b} 
as  tendered  subject  to  the  disposition  of  it  by  the  referee.  The 
found  against  Wilber  Miller  and  filed  the  deed  with  his  rep< 
directed  judgment  of  foreclosure,  and  sale  which  judgment  w 
entered.  The  judgment  adjudged  that  the  said  deed  of  Wilson 
ler  dated  January  19, 1909,  to  the  property  therein  conveyed  be  t 
by  the  defendant  Miller  as  his  property,  and  the  deed  may  be  r< 
by  him.  At  some  time  Wilber  Miller  filed  with  the  referee 
proposed  findings  of  fact  and  conclusions  of  law.  The  referee 
find  or  refuse  to  find  any  of  these  except  as  they  were  founc 
regular  report.  Wilber  Miller  excepts  to  the  findings  of  i'< 
conclusions  of  law  and  the  refusal  of  the  referee  to  find  his  pi 
findings  and  conclusions  and  brings  this  appeal. 

Practically  the  only  matters  in  dispute  are  as  to  whether  th( 
gage  was  due  when  the  foreclosure  was  commenced  or  at  ai 
during  the  progress  of  the  trial,  and  also  whether  the  failure 
referee  to  note  in  the  margin  of  the  propositions  of  law  and  fa 
mitted  on  behalf  of  the  defendant  Wilber  Miller,  the  manner  ir 
each  proposition  has  been  disposed  of  as  required  by  sectioi 
Code  Civ.  Proc,  should  invalidate  this  judgment  and  jeopar 
affect  the  rights  of  the  mortgagees  in  the  said  mortgage. 

The  referee  has  found  that  it  was  a  matter  of  mistake  on  t 
of  Wilson  and  Miller  that  the  conveyance  of  the  other  real  est 
personal  property  was  not  made  to  Miller,  and  it  also  appeared 
the  trial  of  the  case  that  Miller  was  in  possession  of  the  fam 
erty  during  all  the  time  after  the  giving  of  the  mortgage. 

I  cannot  see  how  Miller  was  harmed.     Almost  as  soon  as 
mand  was  made,  the  deed  was  tendered.    He  inserted  this  extr 
erty  in  his  deed  to  Wilson,  and  it  was  not  included  in  any  of  thi 
gages.    The  agreement  of  1907  was  to  prevent  the  spoiliation 
estate  by  a  foreclosure  of  the  Washburn  mortgage  and  to  pay 
of  lawyers  and  to  stop  all  litigation.    Wilson  succeeded  in  do 
and  the  deed  and  the  two  mortgages  were  given  to  settle  the  diff 
between  the  parties  and  to  pay  expenses  of  litigation,  so  that 
Miller  should  have  his  father's  farm  burdened  simply  with  the 
his  mother,  during  her  natural  life.    That  he  has  got  by  deed  or 
and  he  should  pay  the  amount  that  he  agreed  to  pay  for  the  pur 
securing  it.     That  amount  is  expressed  in  the  mortgage  and 
other  members  of  his  father's  family,  the  beneficiaries  under  t 
in  any  way,  parted  with  whatever  title  they  had  in  said  farm  I 
Evidently  this  agreement  and  deed  and  mortgages  thereunde 
satisfactory  to  him,  or  he  would  not  have  entered  into  them. 

We  think  the  mortgage  was  due  in  one  year  from  its  dat€ 
clearly  stated  in  the  instrument  itself. 

The  Code  provision  as  to  noting  in  the  margin  of  the  propose 
ings  is  as  follows: 
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"Before  the  cause  Is  finally  submitted  to  the  court  or  the  referee,  or  with- 
such  time  afterwards,  and  before  the  decision  or  report  Is  rendered,  as  the 
>urt  or  referee  allows,  the  attorney  for  either  party  may  submit,  in  writing, 
statement  of  the  facts,  which  he  deems  established  by  the  evidence,  and  of 
Le  rulings  upon  questions  of  law,  which  he  desires  the  court  or  the  referee  to 
ake.  The  statement  must  be  in  the  form  of  distinct  propositions  of  law,  or 
'  fact,  or  both,  separately  stated ;  each  of  which  must  be  numbered,  and  so 
•epared,  with  respect  to  its  length,  and  the  subject  and  phraseology  thereof, 
lat  the  court  or  referee  may  conveniently  pass  upon  it.  At  or  before  the 
me,  when  the  decision  or  report  is  rendered,  the  court  or  the  referee  must 
>te.  in  the  margin  of  the  statement,  the  manner  In  which  each  proposition 
is  been  disposed  of,  and  must  either  file,  or  return  to  the  attorney,  the  state- 
ent  thus  noted ;  but  an  omission  so  to  do  does  not  affect  the  validity  of  the 
K^ision  or  report.  An  exception  may  be  taken  to  a  refusal  of  the  court  or 
iferee  to  find  any  request  thus  submitted." 

The  section  itself  states  clearly  "but  an  omission  so  to  do  (that  is, 
'  note  in  the  margin)  does  not  affect  the  validity  of  the  decision  or 
port."  The  referee  found  very  fully  all  the  facts  in  controversy 
id  found  many  of  the  facts  requested  to  be  found  by  the  defendant 
[iller,  and  he  could  find  none  of  the  conclusions  of  law  and  render 
le  report  that  he  did  make,  hence  it  is  apparent  from  his  report  that 
t  refused  to  find  those  conclusions  of  law ;  nor  do  I  think  that  any  of 
le  proposed  findings  of  fact  and  conclusions  of  law  submitted  by  de- 
indant  Miller  that  were  material  to  the  question  at  issue  here  were 
tablished  by  the  evidence  before  the  referee  except  as  found  in  the 
iferee's  report. 

The  Court  of  Appeals  held,  in  Bremer  v.  Manhattan  Ry.  Co.,  191 
.  Y.  333-340,  84  N.  E.  59,  61 : 

"There  is  no  requirement  that  the  court  shall  incorporate  in  its  decision 
le  disposition  of  those  questions  of  law  or  fact,  whether  they  are  favorable 
-  unfavorable  to  the  party  presenting  them.  They  are  to  be  returned  to  the 
:torney  and  subsequently  attached  to  the  judgment  roll.  A  trial  court  in 
aklng  its  decision  finds  such  facts  as  it  deems  material  to  the  proper  dis- 
>sition  of  the  issues  to  be  determined  and  on  those  facts  bases  its  conclu- 
ons  of  law.  These  are  the  only  facts  required  to  be  found  in  the  decision, 
ut  the  court  may  err  in  Its  Judgment  that  the  other  facts  proved  In  the  case 
:e  immaterial,  and  to  afford  the  defeated  party  an  opportunity  to  correct 
ich  an  error  the  privilege  is  given  to  present  requests  to  find.  Of  course,  it 
ould  do  no  harm  if  the  facts  so  requested  and  found  by  the  trial  court  were 
corporated  in  the  decision,  but  we  see  no  necessity  that  they  should  be  so 
corpora  ted." 

Section  721  of  the  Code  of  Civil  Procedure  provides,  so  far  as  ma- 
rial,  where  a  report  or  decision  has  been  rendered,  any  judgment  of 
court  of  record  shall  not  be  impaired  or  affected  by  reason  of  certain 
iperfections,  omissions,  defects,  matters,  or  things  in  the  process, 
eadings,  or  other  proceedings,  and,  as  provided  in  the  twelfth  sub- 
vision  thereof: 

"For  an  omission  on  the  part  of  a  referee  to  be  sworn ;  or  for  any  other 
^fault  or  negligence  of  the  clerk,  or  any  other  officer  of  the  court,  or  of  a 
irty,  his  attorney  or  counsel,  by  which  the  adverse  party  has  not  been  prej- 
ilced." 

The  referee  was  an  officer  of  the  court.  Any  rights  that  the  defend- 
it  Miller  could  have  been  given  had  the  referee  followed  the  wording 
:  the  statute  have  been  accorded  to  him  here  on  this  appeal. 
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We  think  this  judgment,  which  does  exact  justice  between  the  par- 
ties and  conforms  to  the  agreements  and  papers  that  they  executed, 
should  not  be  disturbed  because  of  the  neglect  or  failure  of  the  ref- 
eree to  follow  the  exact  wording  of  the  statute  in  reference  to  the 
defendant  Miller's  proposed  findings. 

It  follows  that  the  judgment  should  be  affirmed,  with  cme  bill  of 
costs  only  to  the  plaintiffs  and  the  defendant  Hawver  as  against  the 
defendant  Miller. 

Judgment  unanimously  affirmed,  with  one  bill  of  costs  only  to  the 
plaintiffs  and  the  defendant  Hawver  as  against  the  defendant  Miller. 
AU  concur;  SMITH,  P.  J.,  and  HOUGHTON,  J.,  in  result. 


lATHROP  y.  MATHERS  et  al. 
(Supreme  Court,  AppeUate  DivlBion,  First  Department    March  24,  1911.) 

1.  liABCENT  (§   15*) — ^ACTS  CONSTITUTING. 

Under  Pen.  Code,  §  528,  providing  that,  to  constitute  larceny,  there 
must  be  an  intent  to  defraud  the  true  owner  of  his  property,  or  to  appro- 
priate the  same  to  the  use  of  the  taker,  and  the  property  must  be  taken 
from  the  possession  of  the  true  owner,  or  some  other  person,  etc.,  a  trav- 
eling salesman  working  for  a  salary  payable  monthly,  but  required  to 
pay  his  own  expenses,  who,  as  contemplated  by  the  parties,  took  a  trunk 
with  samples  to  a  hotel  where  he  became  ill  and  unable  to  work,  is  not 
guilty  of  lanceny  of  the  trunk  and  samples  merely  because  he  failed  to 
pay  his  hotel  bill,  and  thereby  release  the  trunk  and  samples  from  the 
hotel  keeper's  Hen. 

[Ed.  Note.— For  other  coses,  see  Larceny,  Cent  Dig.  §§  39-42;  Dec. 
Dig.  {  15.*] 

2.  Malicious  Prosecution  (§  21*) — Defenses— Advice  of  Counsel. 

A  defendant  sued  for  malicious  prosecution  may  not  rely  on  the  ad- 
vice of  counsel,  where  all  the  material  facts  were  not  stated  by  him  to 
the  counsel. 

[Ed.  Note. — ^For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  §5 
40-44;   Dec.  Dig.  §  21.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  George  A.  Lathrop,  Jr.,  against  Joseph  Mathers  and  oth- 
ers. From  a  judgment  dismissing  the  complaint  at  the  close  of  the 
evidence  on  the  trial  of  the  issues,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Jonathan  Deyo,  for  appellant. 

Abraham  Gruber  (T.  B.  Chancellor,  on  the  brief),  for  respondents. 

LAUGHLIN,  J.  This  is  an  action  to  recover  damages  for  malicious 
prosecution.  On  the  7th  day  of  May,  1903,  the  plaintiff  entered  the 
employ  of  the  defendants  as  a  traveling  salesman  of  tailors'  trimmings 
pursuant  to  a  contract  in  writing  of  that  date,  by  which  defendants 
agreed  to  pay  him  a  salary  of  $2,250  per  annum,  payable  monthly,  and 
he  was  to  bear  his  own  expenses,  and  if  9  per  cent,  of  the  sales  made 

•For  other  cases  seo  same  topic  A  S  kuubsb.  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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'  him,  deducting  for  goods  returned  and  bad  debts,  amounted  to 
ore  than  his  salary,  they  further  agreed  to  pay  him  the  excess  at  the 
id  of  the  year.  The  agreement  was  to  continue  until  the  31st  day  of 
ecember  thereafter,  and  with  the  privilege  to  the  defendants  to  re- 
t\v  it  for  a  year  on  a  basis  for  compensation  therein  provided.  The 
aintiff  remained  in  the  employ  of  the  defendants,  and  was  not  dis- 
larged  therefrom  until  on  or  about  the  16th  day  of  September  there- 
Fter,  when,  by  direction  of  the  defendants,  he  was  arrested  by  de- 
ctives  who  were  members  of  the  department  of  police  of  the  city  of 
ew  York  on  the  charge  of  grand  larceny  in  the  second  degree  in 
iving  stolen  and  appropriated  to  his  own  use  a  trunk  and  samples, 
le  property  of  the  defendants,  of  the  value  of  $125,  He  was  held  to 
lil  in  the  sum  of  $1,000,  and  detained  in  custody  on  account  of  in- 
Mlity  to  g^ve  bail  for  a  period  of  six  days,  when  he  was  duly  dis- 
larged. 

On  entering  the  employ  of  the  defendants,  plaintiff  remained  at 
leir  place  of  business  in  the  city  of  Greater  New  York,  receiving  in- 
ructions  until  the  latter  part  of  the  month,  the  precise  day  not  being 
ven,  and  then,  by  their  direction,  he  went  to  Cleveland,  Ohio,  with 
view  to  selling  defendants'  goods  in  that  city.  Samples  of  def end- 
its'  goods  were  selected  and  packed  in  one  of  their  trunks  by  their 
rection  and  sent  to  the  Grand  Central  Station,  and  a  claim  check 
lerefor  was  delivered  to  plaintiff.  Plaintiff  checked  the  trunk  on 
s  ticket  to  Cleveland,  and  on  his  arrival  there  had  it  taken  to  the 
aldwin  Hotel,  where  it  was  understood  between  him  and  his  employ- 
's he  was  to  stop.  On  arriving  there  he  became  ill  with  pneumonia, 
id  during  his  entire  period  of  employment  he  never  directly  prp- 
ired  an  order  for  defendants,  but  it  appears  that  one  small  order 
Line  in  on  his  account.  He  was  confined  at  the  hotel  through  illness 
>r  a  week  or  10  days,  and  then  went  to  the  Lakeside  Hospital  in 
leveland,  leaving  the  trunk  at  the  hotel.  During  the  time  he  was  at 
le  Baldwin  Hotel  before  going  to  the  hospital,  he  incurred  a  bill  of 
Dwards  of  $60,  for  room  and  restaurant  charges  and  the  services  of  a 
lysician  secured  through  the  manager  of  the  hotel.  The  latter  part 
[  June  the  plaintiff  left  the  hospital  and  went  home  to  Richmond,  Va., 
here  he  improved  in  health,  and  he  evidently  thought  that  he  was 
)le  to  resume  his  duties  the  latter  part  of  July. 
On  plaintiff's  arrival  in  Cleveland,  he  notified  defendants  of  his  ill- 
ess,  and  an  agent  of  theirs  by  their  direction  called  on  him  to  as- 
irtain  and  report  his  condition,  and  they  paid  to  him  $100  through 
lis  agent.  Although  the  contract  provided  for  the  payment  of  his 
ilary  monthly,  he  says  that  it  was  understood  that  it  was  to  be  paid 
imimonthly;  and  it  is  to  be  inferred  from  a  letter  which  he  wrote 
1  the  27th  day  of  June  that  he  had  been  paid  his  salary  to  the  middle 
f  the  month  of  June,  for  in  that  letter  he  requested  them  to  send 
le  balance  of  his  salary  for  June.  Apparently  they  did  not  comply 
ith  this  request,  and  on  the  17th  of  July  he  again  wrote  them,  stating 
lat  he  expected  to  be  able  to  leave  Richmond  on  the  21st  of  that 
ionth,*and  saying,  "So  please  send  me  my  month's  salary  to  the  15th 
ist.,  in  accordance  with  your  letter  of  June  30th,  '03."    Defendants' 
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letter  of  June  30th  asserts  that  they  had  paid  to  him  "ai 
mately  $250,"  and  that,  inasmuch  as  he  had  performed  no  service 
would  not  remit  further  funds,  but  would  take  the  matter  u 
him  when  he  reported  to  the  office,  which  they  suggested  that 
as  soon  as  able.  He  came  to  New  York  the  latter  part  of  Jul 
stated  to  defendants'  representative,  one  Shallow,  who  had  cha 
the  salesmen  in  his  department,  that  he  considered  that  he  w: 
to  resume  his  duties,  but  that  he  would  need  funds  as  he  ha 
obliged  to  borrow  some  money  in  Virginia  and  owed  the  ho 
at  Cleveland,  where  he  had  left  the  trunk  and  samples.  Defe 
gave  him  $100  on  the  understanding  that  he  would  proceed  to 
land  and  resume  his  duties,  which  he  never  did. 

His  testimony,  however,  and  that  of  other  witnesses,  called 
behalf,  tends  to  show  that  he  was  taken  ill  again,  and  by  illne 
prevented  from  going  to  Cleveland,  and  that  he  notified  the  c 
ants  thereof,  although  this  is  controverted.  It  appears  by  a  lette 
ten  by  plaintiff  to  defendants  and  produced  by  them  that  the; 
informed  by  plaintiff  when  he  went  to  the  hospital  that  their 
had  called  on  him  relative  "to  a  communication  he  had  relative 
sample  trunk,"  and  that  he  had  taken  "'all  necessary  precautioi 
its  safety,"  and  that  he  had  it  in  the  check  room  of  the  Baldwin 
and  held  a  receipt  which  bound  the  hotel  "and  also  makes  th 
sponsible  for  its  safety."  It  further  appears  by  his  testimony  i 
informed  the  defendants  or  their  representative  with  whom  1 
authorized  to  transact  business  that  the  trunk  was  held  for  hi 
bill,  and  that  he  did  not  have  sufficient  funds  to  pay  the  bill 
time  he  left  the  hotel.  Plaintiff  also  testified  that  there  were 
baggage  charges  on  the  trunk,  and  that  he  did  not  need  it  on  1 
to  Virginia,  and,  inasmuch  as  he  intended  after  recovering  fr 
illness  to  return  to  Cleveland  and  resume  his  duties  there,  he 
obtained  the  trunk  from  the  hotel.  Early  in  September — th( 
mony  is  conflicting  as  to  the  date — plaintiff  was  walking  down 
way  accompanied  by  one  Shields,  and  met  the  defendant  Math< 
said  Shallow,  and  was  stopped  by  them  and  Mathers  demanc 
trunk ;  that  he  informed  them  that  he  could  not  get  the  trunl 
was  held  at  the  Baldwin  Hotel  in  Cleveland  for  his  hotel  bill, 
he  could  not  pay  when  he  left ;  and  that  he  had  a  brass  checi 
which  he  was  willing  to  turn  over  to  them,  but  that  he  had  no 
with  which  to  redeem  the  trunk,  and  that  it  was  impossible  f 
to  raise  money;  that  Mathers  replied,  "If  you  do  not  get  thai 
within  six  days  and  have  it  in  my  office,  I  will  expose  you  t 
friends  if  I  cannot  do  worse.  That  is  all  I  have  to  say";  that 
his  companion  attempted  to  impress  on  Mathers  that  he  had  I 
and  unable  to  go  to  Cleveland  as  he  intended,  and  that  he  hj 
word  to  defendants  to  that  effect,  but  that  Mathers  would  not 
to  him.    Some  days  after  this  the  arrest  was  made. 

The  defendants  were  amply  justified  in  questioning  the  truth 
and  good  faith  of  the  plaintiff  on  the  question  as  to  whether 
he  intended,  when  he  obtained  the  further  advance  of  mone} 
them,  to  resume  his  duties  under  the  contract  with  respect  to  t 
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ide  of  that  money,  and  witli  respect  to  the  continuance  of  his  in- 
pacity  to  work;  but  it  cannot  be  said  as  a  matter  of  law  on  this 
idence  that  there  was  probable  cause  to  justify  their  having^  him 
rested  on  the  charge  of  grand  larceny  in  the  second  degree.  He  did 
thing  to  or  with  their  trunk  after  he  directed  it  to  be  sent  to  the 
tel  and  left  it  there.  If  he  committed  the  crime  of  grand  larceny 
the  second  degree,  therefore  he  must  have  committed  it  at  the  time 

went  to  or  left  the  hotel,  and  not  at  the  time  the  defendants  de- 
inded  the  return  of  the  trunk.  The  property  being  of  the  value  of 
)re  than  $25,  the  crime,  if  it  be  larceny  at  all,  was  grand  larceny  in 
e  second  degree.  Pen.  Code,  §  531.  Section  628  of  the  Penal  Code, 
it  existed  at  the  time  in  question,  defined  larceny,  and  it  is  expressly 
erein  provided  that  to  constitute  the  crime  of  larceny  there  must  be 

"intent  to  deprive  or  defraud  the  true  owner  of  his  property,  or  of 
e  use  and  benefit  thereof,  or  to  appropriate  the  same  to  the  use  of 
e  taker,"  or  to  some  other  person,  and  that  the  property  must  be 
ken  from  the  possession  of  the  true  ow^ner  or  some  other  person,  or 
ssession  must  be  obtained  by  fraud  or  the  property  must  be  secreted, 

withheld,  or  appropriated  to  the  use  of  the  person  charged  with 
e  crime,  or  the  use  of  some  person  other  than  the  owner.  What  the 
aiintiff  did  with  the  trunk  and  samples  was  contemplated  by  the  par- 
is,  and  was  authorized  by  the  defendants.  It  was,  of  course,  his 
ity  to  pay  his  hotel  bill,  and  to  release  their  trunk  and  samples  from 
e  hotel  keeper's  lien,  but  his  failure  to  do  that  does  not  constitute 
e  crime  of  larceny,  and  did  not  justify  them  in  charging  him  with 
at  crime,  and  thus,  through  the  aid  of  the  criminal  law,  enforce 
rformance  of  an  obligation  their  employe  owed  to  them.  With  re- 
ect  to  the  claim  made  m  behalf  of  respondents  that  they  acted  on  the 
Ivice  of  counsel,  it  is  sufficient  to  say  that  the  record  shows  that  all 

the  material  facts  were  not  stated  to  counsel,  and  therefore  his 
Ivice  cannot  avail  the  defendants,  even  though  it  might  otherwise 
Ford  them  complete  protection  as  distinguished  from  a  mere  fact  in 
itigation  of  damages,  a  point  on  which  we  express  no  opinion. 
It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
iw  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All 
►ncur. 


)  Misc.  Rep.  61.) 

ELWEI/L  V.  ELWELL. 

(Supreme  Court,  Special  Term,  New  York  County.    December,  1010.) 

Domicile  (§  5*) — Husband  and  Wife— Separate  Domicile  of  Wife. 

Where  a  husband  without  lawful  cause  excludes  his  wife  from  their 
borne  in  another  state,  she  may  acquire  an  independent  and  separate 
domicile  in  New  York. 

[Ed.  Note. — For  other  cases,  see  Domicile,  Cent  Dig.  {§  24-^5;  Dec. 
Dig.  §  5.*] 

DivoBCE  (I  62*) — Sepabation— Jurisdiction—*  *CoNTiNUE." 

Code  Civ.  Proc.  §  1763,  subd.  3,  provides  that  an  action  for  separation 
may  be  brought  where  the  parties,  having  been  married  without  the  state, 
have  become  residents  of  the  state  and  have  continued  to  be  residents 

^or  other  casei  see  same  topic  ft  8  nvmbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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thereof  at  least  one  year,  and  plaintiff  Is  such  a  resident  wbec 
tion  is  commenced.  Held,  that  the  words  "and  have  continuf 
residents  thereof  at  least  one  year''  contemplate  a  residence  co 
to  the  time  of  the  separation,  the  word  "continue"  meaning  "to 
or  extend  in  duration ;  to  persevere  or  persist  in ;  to  cease  no 
where  a  husband  and  wife,  married  in  a  foreign  country,  beca 
dents  of  New  York,  living  there  for  many  years,  and  then  wer 
other  state,  where  a  cause  of  action  for  separation  arose  In  tl 
favor,  and  she,  upon  her  husband's  excluding  her  from  their  h 
turned  to  New  York,  acquiring  an  independent  and  separate 
there,  she  could  not  sue  her  husband  for  a  separation  in  Ne 
though  she  obtained  personal  service  of  process  upon  him  there. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent.  Dig.  §§  20S-21 
Dig.  §  62.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  2,  pp.  1507, 

Action  by  Molina  M.  Elwell  against  Frank  Edwin  El  well, 
plaint  dismissed. 

C.  E.  Kissam,  for  plaintiff. 
E.  Bittiner,  for  defendant. 

GREENBAUM,  J.  The  proofs  conclusively  establish  t] 
defendant,  without  just  or  lawful  cause,  excluded  his  wif 
their  home  in  New  Jersey,  and  I  should  have  no  hesitancy  in 
ing  separation  were  it  not  for  the  question  of  jurisdiction  tha 
under  section  1763  of  the  Code  of  Civil  Procedure.  The  fac 
ing  upon  this  feature  of  the  case  may  be  stated  as  follows:  T 
ties  were  married  in  1882  in  Paris,  France.  They  became  r 
of  this  state  in  1885,  and  continued  as  such  residents  for  ne 
years.  In  1904  they  rempved  to  the  state  of  New  Jersey,  whe 
both  continuously  resided  in  a  house  purchased  by  the  defend 
til  the  fall  of  1908,  when  the  plaintiff,  after  her  exclusion  fr 
house  by  the  defendant,  established  her  own  separate  domicih 
city  of  New  York,  where  she  has  continuously  resided  since  ( 
1908.  The  defendant  has  maintained  a  continuous  residence 
Jersey  since  1904.  Under  the  circumstances  of  this  case,  ] 
was  within  her  legal  rights  in  acquiring  an  independent  and  s 
domicile.  Hunt  v.  Hunt,  72  N.  Y.  217,  242,  28  Am.  Rep.  121 
Civ.  Proc.  §  1768.  This  action  was  commenced  in  Novembe 
by  personal  service  within  the  state  of  New  York  of  the  si 
and  complaint  upon  the  defendant.  Section  1763  of  the  Co 
vides  in  actions  for  a  separation  as  follows : 

"Such  an  action  may  be  maintained  In  either  of  the  following  cai 
Where  both  parties  are  residents  of  the  state  when  the  action  is  eon 
(2)  Where  the  parties  were  married  within  the  state  and  the  plain 
resident  thereof  when  the  action  is  commenced.  (3)  Where  the  parti 
ing  been  married  without  the  state,  have  become  residents  of  the  si 
have  continued  to  be  residents  thereof  at  least  one  year,  and  the  pit 
such  a  resident  when  the  action  Is  commenced." 

Plaintiff  cites  Bierstadt  v.  Bierstadt,  29  App.  Div.  210,  51 
Supp.  862;  Ensign  v.  Ensign,  54  Misc.  Rep.  291,  105  N.  Y, 
917,  affirmed  120  App.  Div.  882,  105  N.  Y.  Supp.  1114,  withoi 

*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  Ii07  to  data,  it  Rep'i 
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;  and  Barker  v.  Barker,  137  App.  Div.  665,  122  N.  Y.  Supp.  462— 
support  of  the  proposition  that  subdivision  3  merely  contemplates 
year's  continuous  residence  or  uninterrupted  residence  of  the  hus- 
d  and  wife  at  any  period  antecedent  to  the  commencement  of  the 
on  and  not  necessarily  a  residence  continued  up  to  the  time  of 
breach  between  the  parties.  My  reading  of  these  cases  leads  me 
:oncIude  that  in  neither  of  them  has  the  precise  question  here  pre- 
icd  been  passed  upon.  In  the  Bierstadt  Case  the  plaintiff  and  de- 
iant  were  both  residents  of  this  state  when  the  action  was  com- 
iced,  and  the  point  raised  by  the  defendant  was  that  jurisdiction 
Id  only  be  conferred  where  both  parties  had  been  residents  of  the 
e  for  the  period  of  one  year  previous  to  the  commencement  of 
action.  The  court,  in  construing  section  1763,  in  effect  held  that 
division  1  thereof  referred  to  a  case  where  both  parties  reside  with- 
the  state  when  the  action  is  commenced,  irrespective  of  whether 
^  were  married  within  or  without  the  state,  and  regardless  of  the 
l^th  of  time  of  their  joint  residence  within  the  state  before  the  com- 
icement  of  the  action,  and  that  the  other  two  subdivisions  referred 
an  action  brought  against  nonresident  defendants.  The  opinion 
vincingly  shows  that  subdivision  3  was  enacted  to  supply  an  omis- 
i  in  the  provisions  of  the  Revised  Statutes  which  failed  to  provide 
a  case  where  parties  who  had  been  married  out  of  the  state  had 
3me  residents  of  the  state.  The  court  entertained  jurisdiction  un- 
subdivision  1.  The  Ensign  Case  presented  a  substantially  similar 
ation  to  that  appearing  in  the  Bierstadt  Case.  The  case  of  Barker 
Barker  is  merely  authority  for  the  proposition  that  a  complaint 
ch  sets  forth  the  marriage  of  the  parties  within  the  state,  that 
ice  the  marriage  they  have  become  residents  of  the  state  and  so 
lained  for  one  year,  and  that  the  plaintiff,  at  the  time  of  the  com- 
icement  of  the  action,  was,  and  still  is,  a  resident  of  this  state," 
es  a  good  cause  of  action  under  subdivision  3.  It  is  to  be  observed 
:  in  the  case  last  cited  the  allegation  was  that  "since  the  marriage 
J  have  become  residents  of  the  state  and  so  remained  for  one  year," 
n  which  it  may  be  deduced  that  the  court  construed  the  words  "so 
lained"  as  synonymous  with  the  words  of  the  statute,  to  wit,  "have 
tinued  to  be  residents  thereof." 

t  is  pointed  out  in  the  opinion  in  the  Bierstadt  Case,  at  pages  211, 
,  of  29  App.  Div.,  iat  page  863  of  51  N.  Y.  Supp.,  that  under  the 
rised  Laws  of  1813  there  were  only  two  subdivisions  which  cor- 
X)nd  with  subdivisions  1  and  2  of  the  present  Code;  that  a  third 
vision  was  incorporated  into  the  Revised  Statutes  corresponding 
[i  subdivision  3  of  section  1763 ;  and  that  this  new  provision  was 
pted  "to  supply  an  omission"  applicable  to  the  case  of  a  nonresi- 
t  defendant  where  the  marriage  of  the  parties  occurred  outside  the 
e  and  where  the  parties  had  maintained  a  residence  within  the 
e  for  at  least  one  year,  and  where  the  wife  thereafter  maintained 
residence  in  the  state.  Special  reference  is  made  to  the  notes  of 
revisers  calling  attention  to  this  "omission."  Such  an  interpreta- 
i  appears  to  be  reasonable  and  convincing.  It  seems  to  me  that  sub- 
ision  3  of  the  Revised  Statutes  was  evidently  designed  to  cover 
128N.Y.S.— 32 
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the  not  infrequent  case  of  a  couple  married  without  the  state  who  had 
acquired  a  joint  domicile  within  this  state  of  at  least  one  year,  and 
where  the  husband  deserted  and  abandoned  his  wife  in  this  state  or 
gave  her  other  grounds  for  a  separation  and  left  this  jurisdiction.  In 
such  a  case  the  wronged  party,  continuing  her  residence  in  the  state 
and  retaining  the  last  domicile  resulting  from  her  married  relationship, 
was  permitted  to  assert  her  rights  where  such  domicile  was.  The 
amendment  to-  the  Revised  Laws  of  1813,  incorporated  in  the  Revised 
Statutes  (2  R.  S.  146,  §  50)  reads  as  follows : 

"(3)  Where  the  marriage  shaU  have  taken  place  out  of  this  state  and  the 
parties  have  become  and  remained  Inhabitants  of  this  state  at  least  one  year, 
and  the  wife  shall  be  an  actnal  resident  at  the  time  of  e^Lhlbltlijg  her  CDm- 
plaint" 

Subdivision  3  of  section  1763  of  the  Code  is  in  somewhat  different 
phraseology  and  does  not  limit  the  relief  to  the  wife.  Instead  of  the 
words  "the  parties  have  become  and  remained  inhabitants  of  this 
state,"  the  existing  law  provides  that  the  parties  shall  "have  continued 
to  be  residents  thereof  at  least  one  year."  The  verb  "continue"  in 
the  context  in  which  it  is  used  in  the  statute  may  be  defined  as : 

'•To  protract  or  extend  in  duration;  to  persevere  or  persist  in;  to  cease 
not."    Webster's  Int.  Diet.  (EM.  1906). 

That  is  to  say,  the  "continued"  residence  of  the  parties,  which  must 
be  at  least  one  year,  was  one  that  had  not  ceased  up  to  the  time  of 
the  separation  of  the  parties.  Any  other  interpretation  would  permit 
one  who  had  lived  in  this  state  with  her  husband  for  one  year  at  any 
time  during  their  married  life,  no  matter  at  what  period  thereof,  and 
notwithstanding  that  they  had  spent  almost  their  entire  life  up  to  the 
time  of  separation  in  another  state  or  country,  to  take  up  a  residence 
here  and  bring  an  action  for  a  separation  in  our  courts.  Such  a  sit- 
uation is  scarcely  one  that  the  revisers  of  the  Legislature  could  have 
contemplated,  particularly  when  it  is  borne  in  mind  what  omission  in 
the  Revised  Laws  of  1813  it  was  intended  by  the  amendment  to  supply. 
This  view  is  fortified  when  one  considers  the  general  rule : 

"That  the  courts  of  this  state  have  no  power  to  adjudge  the  status  of  par- 
ties residing  beyond  its  Jurisdiction."  Gray  v.  Gray,  143  N.  Y.  354,  357,  38 
N.  E.  301,  302. 

I  am  of  opinion  that  subdivision  3  of  section  1763  was  not  intended 
to  cover  the  case  of  parties  married  without  the  state  who  at  some 
time  had  maintained  a  residence  in  this  state  for  at  least  one  year, 
but  who  had  voluntarily  given  up  their  New  York  domicile  and  es- 
tablished a  new  domicile  in  a  foreign  state,  where  the  acts  complained 
of  occurred  and  where  the  defendant  has  continued  his  domicile  up  to 
the  time  of  the  commencement  of  the  action. 

As  this  court  has  no  jurisdiction,  the  complaint  must  be  dismissed. 

Complaint  dismissed. 
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GRAVES  V.  GRAVES. 

Iireme  Court,  Appellate  Division,  First  Department    March  31,  1911.) 

KCE  (I  213*) — Alimony— Temporaby  Alimony. 

The  court  may  grant  temporary  alimony  to  a  wife  pending  her  action, 
hough  she  is  worth  between  $6,000  and  $7,000,  including  $500  in  cash. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §S  619-624;  Dec. 
Mg.  I  213.*] 

McLaughlin,  J.,  dissenting. 

>peal  from  Special  Term,  New  York  County. 

:tion  by  Anna  G.  Graves  against  George  W.  Graves.    From  an 

r  denying  a  motion  for  alimony  during  pendency  of  action,  plain- 

tppeals.    Reversed,  and  motion  granted. 

•gued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 

LER,  and  DOWLING,  JJ. 

larles  R.  Bradbury,  for  appellant. 

mes  R.  Torrance,  for  respondent. 

IR  CURIAM.  The  order  appealed  from  should  be  reversed,  with 
:osts  and  disbursements,  and  motion  granted,  to  the  extent  of  al- 
ig  plaintiff  $15  per  week  alimony  pendente  lite. 

cLAUGHLIN,  J.  I  dissent.  The  facts  are  uncontradicted  that 
ilaintiff  has  between  $6,000  and  $7,000  in  property,  including  $500 
sh.  Under  the  authority  of  Lake  v.  Lake,  194  N.  Y.  179,  87  N. 
7,  the  court  has  no  power  under  such  circumstances  to  grant  her 
Dny. 


NEWGOLD  V.  WELLER  BOTTLING  WORKS, 
ipreme  Court,  Appellate  Division,  First  Department.    March  24,  1911.) 

rE  (8  52*) — Change  of  Venxte^-Convenience  of  Witnesses. 

An  action  for  the  conversion  of  goods  committed  in  thie  county  of  Sara- 
oga,  which  Involves  only  the  question  whether  the  goods  appropriated 
►y  defendant  were  included  in  a  chattel  mortgage  executed  in  the  county 
►f  New  York  under  which  plaintiflf  claims,  will  be  transferred  from  the 
ouuty  of  New  York  to  the  county  of  Saratoga  for  trial  for  the  conven- 
ence  of  witnesses,  as  against  the  objection  that  all  the  witnesses  to  the 
execution  of  the  mortgage  reside  in  the  county  of  New  York. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent.  Dig.  §§  70,  77;   Dec.  Dig. 

52.*] 

)peal  from  Special  Term,  New  York  County. 

rtion  by  Gabriel  A.  Newgold  against  the  Weller  Bottling  Works. 

1  an  order  denying  a  motion  by  defendant  to  change  the  place  of 

from  the  county  of  New  York  to  the  couhty  of  Saratoga  for  the 

enience  of  witnesses  and  to  promote  the  ends  of  justice,  it  ap- 

;.     Reversed,  and  motion  granted. 

•^ed  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 

iTT,  and  MILLER,  JJ. 

>tber  cases  see  same  topic  &  9  numbeb  in  Dec.  ft  Am.  Digs.  1307  to  date,  &  Hep'r  ludexe* 
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James  A.  Leary,  for  appellant. 
John  Bogart,  for  respondent. 

LAUGHUN,  J.    The  plaintiff,  a  resident  of  the  county 
York,  brings  this  action  on  an  alleged  cause  of  action  in  favoi 
Hattie  Bogart,  which  has  been  assigned  to  him,  for  the  conve 
certain  furniture  and  household  goods  by  the  defendant.    It  is 
that  plaintiff's  assignor  was  entitled  to  the  possession,  and 
possession,  of  the  property  by  virtue  of  a  chattel  mortgage  ^ 
one  Frank  Eberhard,  which  was  duly  recorded  in  the  office  of  t 
of  Saratoga  county,  and  was  from  time  to  time  duly  renewed ; 
mortgagor  had  defaulted  in  the  payment  of  moneys  to  secure 
ment  of  which  the  mortgage  was  given ;  that  the  conversion  to 
at  the  Victoria  Hotel,  in  the  county  of  Saratoga,  at  various  ti 
tween  the  1st  day  of  August  and  the  1st  day  of  Novembei 
that  the  property  so  converted  was  of  the  value  of  $750 ;  and 
return  has  been  duly  demanded  and  refused.    The  answer  puts 
the  material -allegations  of  the  complaint. 

The  chattel  mortgage  was  given  in  the  county  of  New  Y( 
plaintiff  contends  that  it  will  be  necessary  for  him  to  call  th 
nesses  who  reside  in  the  county  of  New  York  to  prove  its  ty 
It  does  not  appear  whether  or  not  the  chattel  mortgage  was  a 
edged;  but  according  to  the  allegations  of  the  complaint  it 
corded,  and  it  is  apparent  that  the  execution  of  the  mortgage 
be. an  issue,  for  the  affidavits  show  that  defendant  was  awan 
existence  of  it,  and  contends  that  no  property  covered  by  the  n 
was  removed  from  the  hotel  or. appropriated  by  it,  and  there 
litigated  issues  will  concern  the  identity  of  the  property  remo'^ 
whether  or  not  it  was  converted  or  appropriated  by  the  de 
and  its  value.  Since  the  property  was  in  the  county  of  Saratc 
the  conversion  is  alleged  to  have  taken  place  there,  it  would  sc 
the  issues  should  be  tried  in  that  county,  and  it  appears  that 
venience  of  the  greater  number  of  material  witnesses  will  be  t 
served  thereby. .  The  alleged  boast  of  one  of  the  attorneys 
defendant,  in  substance  to  the  effect  that  the  defendant  woi 
some  advantage  in  a  trial  of  the  issues  in  the  county  of  S 
which  is  not  formally  denied,  but  is  claimed  to  be  a  "colored" 
of  the  interview,  is  no  answer  to  the  application ;  for  it  must 
sumed  that  plaintiff  will  have  the  benefit  of  a  fair  and  imparti 

It  follows,  therefore,  that  the  order  should  be  reversed,  v 
costs  and  disbursements,  and  the  motion  granted,  with  $10  cos 
concur. 
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WETZLAR  V.  WOOD  et  aL 

SAME  V.  NEW  YORK  FINANCE  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  24,  1911.) 

Usury  (§  117*) — Sufficiency  of  Evidence. 

Evidence  field  to  shov^  that  assignment  hy  plaintiff  of  his  interest  In 
certain  estates  were  mere  cloaks  to  cover  usurious  loans  made  by  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  |S  328-340;  Dec. 
Dig,  I  117.*] 

Estoppel  (§  116*) — Bubden  of  Pboof. 

The  burden  is  on  the  party  pleading  an  estoppel  to  establish  it 
[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  S  306;   Dec.  Dig. 
{  lie.*] 

Appeal  from  Special  Term,  New  York  County. 

Actions  by  Julius  G.  Wetzlar  against  Catherine  Stewart  Wood  and 

hers,  and  by  said  Wetzlar  against  the  New  York  Finance  Company 

id  others.     From  the  judgments,  plaintiff  and  said  Wood  appeal. 

eversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 

::OTT,  and  MILLER,  JJ. 

Kendall  &  Herzog  (Henry  L.  Scheuerman,  of  counsel,  and  Paul 

!.  Herzog,  on  the  brief),  for  appellant  Wetzlar. 

C.  Andrade,  for  appellant  Wood. 

William  H.  Cochran,  for  respondent  New  York  Finance  Co. 

MILLER,  J.  The  plaintiff's  father,  Gustaye  J.  Wetzlar,  died  on 
e  8th  day  of  November,  1898,  leaving  a  last  will  and  testament  which 
as  admitted  to  probate  by  the  Surrogate's  Court  of  the  county  of 
ew  York,  whereby  he  devised  and  bequeathed  one-third  of  his 
siduary  estate,  amounting  to  over  $434,000,  to  trustees  and  directed 
em  to  pay  over  one-half  thereof  to  the  plaintiff,  when  he  should 
tain  the  age  of  25  years.  The  plaintiff's  grandmother,  Charlotte 
'etzlar,  died  in  January,  1902,  leaving  a  last  will  and  testament 
hereby  she  bequeathed  to  the  plaintiff  one-eighth  of  $100,000.  The 
aintiff  became  25  years  of  age  on  August  23,  1908.  On  March  31, 
05,  he  executed  two  assignments  to  the  defendant,  the  New  York 
nance  Company,  one  of  $8,000  of  his  interest  in  said  two  estates, 
>minally  in  consideration  of  the  payment  of  $4,000,  and  one  of 
,500  of  said  interest,  nominally  for  services  rendered.  On  April 
i,  1905,  he  executed  another  assignment  of  $9,500  of  said  interest, 
>minally  for  $5,000,  and  on  February  15,  1907,  he  executed  another 
signment  of  $11,000  of  his  interest  in  his  father's  estate,  nominally 
•r  $6,000,  but  which  was  modified  by  an  instrument  of  July  22,  1907, 
as  to  assign  an  interest  only  to  the  extent  of  $4,590  for  tlie  sum 
$2,500.  These  two  actions  involve  the  validity  of  said  assign- 
ents;    the  plaintiff  asserting  that  they  were  mere  cloaks  to  cover 

urious  loans,  and  the  respondents  asserting  that  the  transactions,  evi- 

■* . 
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denced  by  them,  were  purchases  pro  tanto  of  the  plaintiff's 
in  said  estates. 

The  transactions  involved  are  somewhat  complicated,  and 
be  impossible,  without  unduly  extending  this  opinion,  to  do  nn 
refer  to  the  salient  features  of  the  case  which  lead  us  to  differ 
learned  trial  justice  on  the  facts. 

The  said  defendant  unde^-took  to  establish  its  version  of  th 
actions  by  the  testimony  of  two  of  its  officers,  Charles  H.  B 
Arthur  W.  Depue,  Burr  testified  that  the  plaintiff  proposec 
what  the  witness  called  a  $25,000  "charge"  on  his  interes 
father's  estate  for  $15,000,  but  that  $14,000  was  agreed  upoi 
purchase  price;  that  the  plaintiff  "got  $14,000,  no  more  and 
actual  spot  cash  in  place  of  a  charge  to  the  extent  of  $25,000 
out  of  this  estate  when  finally  settled."  Depue  testified  that 
was  agreed  upon  as  the  purchase  price  of  said  $25,000  inter 
that  it  was  understood  that  said  defendant  was  to  borrow  th( 
and  pay  the  purchase  price  as  soon  as  possible.  Both  Burr  ; 
pue  testified  that  it  was  understood  that  $5,000  of  the  purcha 
was  to  be  obtained  from  one  Banes. 

On  March  31,  1905,  the  date  of  the  earliest  assignments  in  c 
the  plaintiff  made  his  promissory  note  for  $5,000,  payable  to  ti 
of  said  Banes  as  trustee,  and  to  secure  the  payment  thereof 
cuted  an  assignment  to  said  Banes  of  one-third  of  all  his  ini 
his  father's  estate.  Burr  testified  that  the  services,  for  wl 
$2,500  assignment  aforesaid  was  given,  were  the  services 
defendant  in  procuring  and  guaranteeing  the  repayment  of  th 
On  said  March  31st,  said  defendant  made  its  note  for  $9,000, 
to  the  order  of  the  defendant  Wood,  and,  to  secure  the  ] 
thereof,  assigned  to  her  its  interest  in  the  said  estates  under 
assignments,  executed  to  it  on  that  date.  Although  Burr's 
was  rather  hazy  as  to  precisely  when  and  how  the  said  sum  o 
was  advanced  by  the  lender,  he  asserted  that  he  procured  tl 
through  one  Gummey,  a  real  estate  broker  of  Philadelphia 
soon  after  said  date.  It  thus  appears  that,  at  the  time  of  the 
signment,  the  defendant  New  York  Finance  Company  had  ei 
tained  or  bargained  for  loans  from  Banes  and  the  defendan 
of  $14,000,  the  exact  amount  of  the  purchase  price,  claimed 
been  agreed  upon.  Naturally,  then,  the  plaintiff  would  have 
ed  to  the  defendant  the  New  York  Finance  Company  a  $25 
terest  in  his  share  of  said  estates  and  would  have  received  t 
.chase  price,  $14,000,  a  transaction  which,  though  unconsc 
would  have  had  the  merit  of  directness.  As  a  matter  of  fa 
impossible  to  square  the  testimony  of  Burr  and  Depue  with  th 
lished  facts.  Excluding  the  Banes  transaction,  the  assi| 
amounted  to  $22,000  for  a  consideration  of  $11,500;  the  last 
being  made  until  July.  22,  1907.  Including  the  Banes  transact 
total  interest  assigned  was  $24,500  absolutely  and  a  one-third 
as  collateral,  and  the  consideration  was  $16,500.  Or  taking  th 
actions  of  1905  alone,  the  assignments,  excluding  the  Bane 
action,  amounted  to  $17,500  for  the  recited  consideration  of 
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including  the  Banes  transaction,  they  amounted  to  $20,000  ab- 

ely  and  a  one-third  interest  as  collateral  for  a  consideration  of 

00. 

rr  did  undertake  to  say  that  the  original  proposition  was  modified 

;  to  become,  in  addition  to  the  Banes  transaction,  a  sale   '*of 

00  for  $9,000,  divided  afterwards  into  two."  An  explanation  for 
ing  it  "into  two"  was  required  by  the  fact  that  the  purchaser,  ac- 
ng  to  Burr,  immediately  borrowed  the  entire  purchase  price  upon 
tvo  assignments,  amounting  to  only  $10,500.  It  is  not  pretended 
the  $5,000  loaned  by  Banes  was  paid  directly  to  the  plaintiff, 
ayments  to  him  were  made  by  the  checks  of  Depue.  Instead  of 
being  two  payments,  one  of  $5,000  and  one  of  $9,000,  there  were 

lyments  from  March  22  to  July  19,  1905,  in  sums  ranging  from 
to  $2,500,  aggregating  $13,699.10;  but  of  the  latter  sum  only 
20.50  was  actually  received  by  him,  the  remainder  being  used 
ly  insurance  premiums,  so-called  commissions,  and  advances  by 
e  and  others,  connected  with  the  transaction,  at  a  discount  of 
per  cent.  On  the  17th  of  March,  1905,  the  plaintiff  had  applied 
ind  obtained  policies  of  life  insurance,   amounting  to  $25,000, 

1  were  assigned  to  the  said  Finance  Company.  On  the  19th  of 
1905,  the  Finance  Company  wrote  the  plaintiff  a  letter  in  confir- 

m  of  an  "oral  understanding  that  in  the  event  that  all  the  moneys 
I  for  by  the  several  transactions  between  you  and  this  company 
ilso  with  Mr.  Robert  C.  Banes,  trustee,  etc.,  are  fully  paid  and 
ied,  out  of  the  respective  estates  of  Gustave  J.  Wetzlar,  deceased, 
Charlotte  Wetzlar,  deceased,  or  otherwise,  by  you,  that  then  we 
elease  or  cause  to  be  released  to  you  the  several  insurance  policies 
1  out  on  your  life  in  these  matters."  The  plaintiff's  share  in  his 
Imother's  estate  was  paid  to  him  in  April,  1906.  He  paid  $7,000 
I  Finance  Company  and  retained  the  balance. 
e  fact  that  a  policy  of  life  insurance  was  procured  at  the  ex- 
t  of  the  plaintiff  and  assigned  to  the  Finance  Company,  together 
the  fact  that  the  assignments  covered  the  plaintiff's  interest  in 
randmother's  estate,  strongly  tends  to  prove  that  a  loan,  not  a 
)f  a  specified  share  of  his  interest  in  his  father's  estate,  was  in- 
d.    The  interests  assigned  were  thus  described : 


certain  part  or  portion  to  the  amount  or  extent  of 


($- 


-) 


s,  of  all  and  every   my  estate,  right,  title  and  Interest    ♦    ♦     ♦     in 
:o    the   residuary   estate  of    the   aforementioned   Gustave   J.    Wetzlar 
*    and  also  in  and  to  the  said  estate  of  the  aforementioned  Char- 
Wetzlar." 


cording  to  the  defendant's  theory,  the  plaintiff  sold  for  $14,000 
terest  in  his  share  of  his  father's  estate  to  the  extent  of  $25,000 
>le  in  three  years  upon  the  contingency  of  his  surviving,  which 
igency  was  eliminated,  so  far  as  the  vendee  was  concerned,  by 
surance  for  which  the  plaintiff  paid  the  premiums ;  and,  to  enable 
endee  to  borrow  the  purchase  price,  the  plaintiff  made  his  note 
5,000,  directly  to  the  lender,  secured  by  an  additional  assignment 
le-third  of  all  his  interest  in  his  father's  estate,  and  included  in 
ssignment  to  his  vendee  his  interest  in  his  grandmother's  estate. 
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which  amounted  to  $12,500  and  was  then  presently  payable, 
ing  the  Banes  loan,  the  sums  for  insurance  premiums,  comn 
and  discounts  on  advances  as  aforesaid,  the  net  result  to  the 
of  the  entire  transactions  was  at  the  outside  less  than  $6,00i 
Finance  Company  has  already  been  paid  $7,000,  and  the  judgm 
pealed  from  require  the  trustees  of  the  father's  estate  to  pay  $1 
to  the  defendant  Wood,  and  $8,801.25  to  the  defendant  Financ 
pany,  and  to  retain  one-third  of  the  entire  interest  as  security 
note  of  Banes,  who  is  not  even  a  party  to  the  action. 

Every  time  an  assignment  was  executed  by  the  plaintiff,  ] 
Depue  procured  him  to  verify  an  affidavit  setting  forth  his 
in  the  said  estates,  that  he  had  not  transferred  it,  and  that  the 
no  liens  or  incumbrances  thereon,  and  that  it  was  made  for  1 
pose  of  inducing  the  New  York  Finance  Company  to  pur 
certain  part  of  his  interest.  The  learned  trial  justice  was  of  tl 
ion  that  the  plaintiff  was  concluded  by  these  affidavits  upon  the 
sition  that  the  transactions  were  purchases ;  but  the  successf i 
to  complicate  the  transactions  and  the  procurement  of  ai 
in  advance  to  support  them  have  exactly  the  opposite  effect  to 
tended.  Legitimate  transactions  are  conducted  with  more 
^  ness  and  without  being  bolstered  up  by  affidavits.     All  of  t 

>  rounding  circumstances  tend  to  corroborate  the  plaintiff.     Th 

of  Burr  and  Depue  is  demonstrably  false.    The  documents  the 
furnish  strong  internal  evidence  that  they  were  mere  covers  fo 
-  ous  loans,  and,  even  if  there  was  a  doubt  as  to  whether  the  1 

tion  was  a  purchase  and  sale  or  a  loan,  its  unconscionable  cl 
should  resolve  that  doubt  in  favor  of  a  loan. 

It  remains  to  consider  the  claim  of  estoppel  of  the  defendant 
She  says  that  she  intrusted  $12,000  to  the  said  Gummey  tc 
for  her;  that  she  knew  nothing  abbut  the  $9,000  loan  until 
was  consummated.  The  claim  of  estoppel,  therefore,  depenc 
whether  Gummey  made  the  loan  as  the  agent  for  said  defen 
reUance  upon  statements  in  the  plaintiff's  affidavit  to  the  eff( 
the  transaction  was  a  purchase  and  sale.  Gummey  was  not  pi 
as  a  witness.  Our  knowledge  of  what  he  knew  about  the  trai 
must  be  derived  from  the  testimony  of  Burr,  who  says  he  toh 
mey  all  about  it.  If  Burr  explained  the  transaction  to  Gumme 
explained  it  upon  this  trial,  it  is  difficult  to  believe  that  Gumn 
misled  by  the  plaintiff's  affidavit,  for  it  appears  that  he  was  : 
with  the  kind  of  business  transacted  by  the  New  York  Financ 
pany.  Moreover,  the  evidence  fails  to  show  that  he  advanced 
of  the  defendant's  or  of  anybody  else's  money.  A  careful  exan 
of  Burr's  testimony  leaves  the  subject  of  Gummey's  relation 
transaction  and  of  the  amount  of  his  advances,  if  any,  very  r 
doubt.  The  defendant  Wood  may  have  been  defrauded  by  G 
but  that  does  not  give  her  a  cause  of  action  against  the  plaintif 
burden  is  upon  the  party  pleading  an  estoppel  to  establish  it. 

The  judgments  should  be  reversed,  and  a  new  trial  grante 
costs  to  abide  the  final  award  of  costs.    All  concur. 
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13  App.  Div.  282.) 

PETERSON  V.  FOWLER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  24,  1911.) 

Discovery  (§  40*) — Matters  as  to  Which  Discovery  may  be  Obtained. 

In  an  action  to  restrain  the  further  negotiation  of  a  note,  where  plain- 
tiff alleged  that  the  note  had  been  given  for  a  specific  purpose,  and  had 
been  wrongfully  diverted  to  the  defendant,  and  the  defendant,  by  coun- 
terclaim, sought  to  enforce  the  payment  of  the  note,  which  he  claimed  to 
have  received  for  value  as  a  bona  fide  holder,  an  examination  of  the  de- 
fendant before  trial  should  be  allowed  to  determine  the  question  of  his 
knowledge  of  the  consideration  of  the  note,  as  plaintiffs  defense  to  the 
counterclaim  is  an  afldrmative  one,  the  burden  of  proving  which  is  on 
him. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent.  Dig.  |  53 ;   Dec.  Dig. 
S  40.») 
Discovery  (§  5o*) — Deficiencies  of  Affidavit— Cube. 

The  deficiencies  of  an  affidavit  of  a  plaintifl",  seeking  to  secure  an  ex- 
amination of  the  defendant  before  trial,  being  supplied  by  the  affidavit 
of  defendant,  which  clearly  shows  that  he  knows  the  facts  sought  to  be 
discovered,  defects  in  the  plaiutiirs  attid.ivit  are  not  ground  for  denying 
the  examination. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent.  Dig.  §§  68-70;    Dec. 
Dig.  §  55.*] 
Discovery  (§  43*) — ^Privilege  of  Witness— Incriminating  Matters. 

It  is  DO  ground  for  refusing  the'  examination  of  a  defendant  before 
trial,  who  claims  to  be  the  bona  fide  holder  for  value  of  a  note  given  for 
a  specific  purpose,  which  was  diverted  by  the  holder  and  came  into  his 
hands,  to  suggest  that  the  examliiation  niiffht  convict  defendant  of  com- 
plicity with  the  fraudulent  diversion  of  the  note;  that  being  a  reason 
for  the  examination,  and  the  defendant  being  in  no  position  to  urge  his 
constitutional  right  to  be  excused  from  answering  until  he  is  actually 
asked  questions. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  S  50;  Dec.  Dig. 
I  43.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Anton  Peterson  against  Frank  W.  Fowler  and  others. 

"om  an  order  vacating  and  setting  aside  an  order  for  the  examination 

fore  trial  of  defendant  Charles  Alton,  plaintiff  appeals.    Reversed 

d  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 

:OTT,  and  MILLER,  JJ. 

Charles  Trosk,  for  appellant. 
Francis  S.  Williams,  for  respondent. 

SCOTT,  J.  Plaintiff  appeals  from  an  order  vacating  an  order  for 
e  examination  before  trial  of  the  defendant  Alton.  The  action  is  to 
strain  the  further  negotiation  of  a  promissory  note,  which  plain- 
f  made  and  delivered  to  the  defendant  Fowler  for  a  specific  purpose, 
it  is  alleged,  and  which  Fowler  diverted.  The  note  came  mto  the 
nds  of  the  defendant  Alton,  who  now  holds  it.  He  claims  to  have 
ceived  it  from  the  defendant  Phillips,  and  to  have  given  value  for  it. 
Iton  not  only  defends  plaintiff's  action,  but  also  seeks  by  counter- 
lim  to  enforce  the  note.     Plaintiff  alleges,  and  seeks  to  prove  by 

sr  oUier  cases  see  same  topic  6  9  numbbb  in  Der.  it  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexed 
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Alton's  examination,'  that  the  latter  received  the  note  with  kr 
that  it  had  been  given  for  a  specific  purpose  and  had  been  divei 
that  he  gave  no  consideration  for  it.  In  the  nature  of  thinj 
matters  must  be  within  Alton's  knowledge,  and  there  seen 
no  just  reason  why  he  should  not  be  required  to  testify.  Th< 
force  in  the  suggestion  that  plaintiff  can  use  the  evidence  to 
ed  from  Alton  only  by  way  of  defense  to  the  counterclaim, 
fense  is  an  affirmative  one,  the  burden  of  establishing  which 
on  plaintiff,  and  the  evidence  will  also  be  material  to  his  af 
case  made  by  the  complaint. 

It  is  also  objected  that  plaintiff's  affidavit  is  insufficient, 
this  objection  was  well  founded  (and  we  do  not  say  that  it 
deficiencies  of  that  affidavit  would  be  fully  supplied  by  the 
of  Alton  himself,  which  clearly  shows  that  he  knows  the  fac 
suggestion  that  Alton  should  not  be  examined,  because  his 
might  serve  to  convict  him  of  complicity  with  the  fraudulei 
sion  of  the  note,  is  no  answer  to  the  order  for  an  examinai 
rather  suggests  that  the  case  is  one  wherein  an  examination  y 
mote  the  ends  of  justice.  When  embarrassing  questions  are 
be  quite  time  enough  for  the  defendant  to  invoke  his  const 
right  to  be  excused  from  answering. 

The  order  appealed  from  must  be  reversed,  with  $10  costs 
bursements,  and  the  motion  denied,  with  $10  costs.     A  date 
examination  to  proceed  will  be  inserted  in  the  order,  which 
settled  on  notice.    All  concur. 


PEOPLE  ex  rel.  NEW  YORK.  O.  &  W.  RY.  00.  v.  WAKEMAN 

Town  Assessors. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  23 

Taxation  (§  496*)  —  Review  of  Assessment  —  Complaint  of  Pei 
QKiEVED— Sufficiency. 

A  petition  for  a  review  of  an  assessment  stated  that  the  ai 
was  erroneous  for  overvaluation  and  inequality,  and  was  unequa 
made  at  a  higher  proportionate  valuation  than  other  property 
and  alleged  an  overvaluation,  for  the  reason  that  the  propose 
nient  was  more  than  the  full  value  of  the  property  as  found  b 
sessors  at  the  time  of  making  the  assessment  Tax  Law  (Cons 
c.  60)  5  290,  requires  a  petition  for  the  review  of  an  assessment  1 
the  instances  in  which  the  inequality  exists.  Held,  that  the  pet 
sufficient 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  S  908; 
i  496.*1 

Proceeding  by  the  People  of  New  York,  on  the  relatior 
New  York,  Ontario  &  Western  Railway  Company,  againsi 
Wakeman  and  others,  as  Assessors  of  the  Town  of  Walton,  I 
County,  N.  Y.  Defendants'  motion  to  quash  writ  of  certioi 
denied,  and  the  order  affirmed  by  this  court,  and  appellants  n 
leave  to  appeal  to  the  Court  of  Appeals.     Motion  denied. 

See,  also,  127  N.  Y.  Supp.  1138. 

*For  other  cases  see  same  topic  &  §  number  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rei 
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Argued    before    SMITH,    P.    J.,    and    KELLOGG,    SEWELL, 
lOUGHTON,  and  BETTS,  JJ. 
Arthur  G.  Patterson,  for  the  motion. 
Charles  L.  Andrus,  opposed. 

PER  CURIAM.  Proceedings  were  instituted  by  the  respondent, 
lie  New  York,  Ontario  &  Western  Railway  Company,  to  review  an 
ssessment  of  its  property  by  the  assessors  of  the  town  of  Walton, 
)elaware  county,  N.  Y.  After  the  issuance  of  the  writ  of  certiorari, 
be  defendants  made  a  motion  at  Special  Term  to  quash  the  writ, 
"he  motion  was  denied,  and  the  defendants  appealed.  The  order  de- 
ying  the  motion  was  affirmed  by  this  court,  and  a  motion  is  now  made 
or  leave  to  appeal  to  the  Court  of  Appeals. 

The  contention  of  the  appellants  is  that  the  conclusion  as  originally 
cached,  as  to  the  sufficiency  of  the  .complaint  filed  with  the  assess- 
rs  on  "grievance  day,"  which  constituted  the  basis  of  the  proceed- 
ig,  was  "contrary  to  law,  and  at  variance  with  the  uniform  line  of 
eported  cases  in  this  state."  Nothing  is  found  in  the  cases  cited  by 
he  appellants  which  could  alter  our  conclusion.  The  statement  filed 
I'ith  the  assessors  was  that  the  assessment  was  erroneous  for  over- 
aluation  and  inequality;  that  "the  proposed  assessment  of  $310,517 
gainst  the  property  of  said  company  in  said  town  is  erroneous,  be- 
ause  made  at  an  overvaluation,  and  unequal,  because  made  at  a  high- 
r  proportionate  valuation  than  any  other  property  in  said  town." 
t  also  alleged  "an  overvaluation,  for  the  reason  that  the  proposed 
ssessment  of  $310,517  is  more  than  the  full  value  of  said  property. 
n  the  condition  it  was  found  by  the  assessors  at  the  time  of  making 
aid  assessment,  and  unequal,  because  none  of  the  other  property  in 
aid  town  is  assessed,  at  more  than  50  per  cent,  of  its  full  value." 

There  is  nothing  in  the  tax  law  requiring  that  the  statement  should 
pecify  the  instances  of  inequality.  It  is  true  that  it  was  said  in  People 
X  rel.  Hermann  v.  Kaufman,  121  App.  Div.  600,  106  N.  Y.  Supp. 
»05,  that  "this  seems  to  be  made  the  law  by  the  courts" ;  and  People 
X  rel.  Sutphen  v.  Feitner,  45  App.  Div.  542,  61  N.  Y.  Supp.  432, 
nd  People  ex  rel.  Erie  R.  R.  Co.  v.  Webster,  49  App.  Div.  556,  563, 
3  N.  Y.  Supp.  574,  578,  were  cited.  An  examination  of  these  cases 
nil  show  that  they  are  not  an  authority  for  this  doctrine.  On  the 
ontrary,  it  was  said  in  the  latter  case: 

'*Under  the  statute,  if  the  error  complained  of  is  that  the  assessment  is 
inequal,  a  complainant  filing  such  statement  is  not  required  to  state  therein 
he  instances  wherein  the  other  property  upon  the  roll  has  been  assessed  at  a 
ess  proportionate  valuation  than  the  property  of  such  complainant.  Such  re- 
[uirement  would  involve  the  preparation  of  the  case  for  trial  at  the  time  of 
iiing  the  statement,  which  is  the  first  step  in  the  proceeding.  In  the  state- 
aent  in  this  case  the  broad  fact  is  stated  that  the  assessment  complained  of 
s  illegal,  incorrect,  and  erroneous,  for  the  reason  that  the  valuation  placed  on 
he  relator's  property  is  unequal,  and  not  in  proportion  to  the  valuation 
)laced  on  the  other  property  set  forth  in- the  assessment  roll.  The  statement 
uade  is  as  full  as  it  could  have  been  made,  unless  the  relator  at  the  time, 
ind  before  taking  the  preliminary  step  of  filing  it,  had  taken  pains  to  ascer- 
ain  the  value  of  all  the  real  property  in  the  town.  We  think  it  was  unnec- 
»sary  to  embody  such  f^cts  in  such  preliminary  statement ;  that  the  provi- 
lion  of  the  statute  which  requires  the  complainant  to  specify  the  respect  in 
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which  the  assessment  complained  of  is  Incorrect  is  complied  with  b: 
that  the  property  is  assessed  for  more  than  its  full  value,  or  that  th 
ment  is  proportionately  larger  than  upon  all  the  other  property  in  th 

But,  however  that  may  be,  it  is  clear  that  the  court  did  no 
the  case  at  bar  by  refusing  to  quash  the  writ,  as  the  relator 
titled  under  this  doctrine  to  a  review  of  the  assessment  upon  tl 
tion  of  overvaluation.  It  is  also  to  be  observed  that  the  st 
filed  did  specify  the  instances  of  inequality  and  the  extent  th( 
fully,  clearly,  and  effectively  as  if  a  schedule  showing  the  tri 
and  the  assessed  valuation  of  all  the  other  property  in  the  to 
been  included  in  or  annexed  to  the  statement.  In  People  ex 
Y.  C.  &  H.  R.  R.  R.  Co.  V.  Budlong,  25  App.  Div.  375,  49  N.  ^ 
485,  Mr.  Justice  Follett,  in  speaking  of  the  sufficiency  of  a  ] 
which  is  required  by  section  290  of  the  tax  law  to  specify  the 
in  which  the  inequality  exists,  said: 

"In  the  petition  and  in  the  writ  it  is  clearly  and  definitely  stated 
valuation  placed  by  the  assessors  upon  the  relator's  property  for  the 
of  taxation  is  95  per  cent  of  its  actual  value,  and  that  the  valuatio 
upon  the  other  property  in  the  town  for  the  purpose  of  taxation  is  bi 
cent,  of  its  value.  This  is  a  clear  and  definite  assertion  of  a  fact,  i 
true,  entitled  the  relator  to  relief." 

It  follows  that  the  case  was  properly  disposed  of,  and  that 
tion  must  be  denied. 


(71  Misc.  Rep.  222.) 

SHEA  et  al.  y.  CAMPBELL  et  aL 

(Supreme  Ckmrt,  Trial  Term,  Oswego  CJounty.    September  24,  191 

1.  Wills  (§  439*) — Construction— Testator's  Intent. 

In  determining  the  nature  of  an  estate  devised,  testator's  Inl 
trols  if  it  can  be  ascertained. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  S  955;  De 
439.*] 

2.  Wills  (§  GOO*) — Estate  Devised. 

A  win  gave  testator's  widow  all  his  property  "for  her  own  bei 
use  during  her  natural  life,"  directed  a  division  of  any  property 
ing  after  her  death,  and  empowered  her  to  sell  all  or  any  pai 
cedents  property.    Hcld^  that  the  widow  could  convey  an  absol 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent.  Dig.  {  1338;  De 
GOO.*] 

3.  Deeds  (§  77*) — Want  of  Consideration— Right  to  Object. 

Failure  of  consideration  for  a  deed  to  grantor's  attorney  can 
raised  by  direct  proceedings  to  set  aside  the  deed,  brought  by  the 
or  her  personal  representatives  or  some  one  claiming  under  hei 
not  available  to  a  stranger  to  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent.  Dig.  |  209;  De 
77.*J 

4.  Deeds  (§  196*) — Mental  Capacity  of  Grantor— Evidence— Pbesit 

A  grantor  is  presumed  to  have  been  mentally  competent. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  I  591;    De 
196.*] 

*For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep 
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Insane  Persons  (§  61*) — Deeds— Validity. 

The  deed  of  a  lunatic,  before  olSce  found,  is  merely  voidable,  and  only 
one  in  privity  with  the  lunatic  can  object  to  his  Insanity. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Gent  Dig.  tl  03-99; 
Dec.  Dig.  t  61.*] 

T.&XATI0N  (I  415*)— Assessment— Validitt. 

Under  Tax  Law  (Laws  1896,  c.  908)  |  9,  requiring  land  owned  by  a 
person  resident  outside  the  tax  district  to  be  assessed  to  the  occupant, 
If  occupied,  an  assessment  of  such  land  as  nonresident  Is  void. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent.  Dig.  {  697;  Dec.  Dig. 
S  415.*] 

Taxation  (8  421*)  —  Assessment  Rolls  —  Descbiption  of  Land  — Suffi- 
ciency. 

a  description  of  a  lot  on  an  assessment  roll  as,  "Lot  7,  sub.  2,  15 
acres,  O.  R.  Jones  lot,"  is  fatally  Insufficient  as  a  description  of  a  particu- 
lar six-acre  tract  owned  by  another  person. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  S  720;  Dec  Dig. 
§  42L*] 

Taxation  (8  805*) — Tax  Deeds— Cancellation— Limitations. 

Under  Laws  1896,  c.  908,  §  132,  making  tax  deeds  conclusive,  after  they 
have  been  recorded  two  years,  as  to  the  regularity  of  proceedings  on 
which  they  are  based,  except  that  suit  may  be  brought  within  five  years 
to  cancel  a  deed  for  a  Jurisdictional  defect,  after  the  lapse  of  such  time 
a  tax  deed  Is  not  subject  to  attack  on  account  of  Improper  assessment, 
Imperfect  description,  or  other  Irregularity. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent.  Dig.  §  1595 ;  Dec.  Dig. 
8  805.*] 

C0?f8TITUTI0NAL  LAW  (§  308*) — DUE  PkOCESS  OF  LaW  —  TaX  DEEDS— CAN- 
CELLATION—LIMITATIONS. 

Laws  1896,  c-  908,  8  132,  limiting  the  time  for  suit  to  cancel  a  tax  deed 
for  a  Jurisdictional  defect,  Is  valid  as  a  statute  of  limitations. 

[Ed.  l^ote. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  8  925; 
Dec,  Dig.  8  308.*] 

.  Constitutional  Law  (8  308*) — ^Dub  Pbocess  of  Law— Tax  Deeds— Limi- 
tations. 

The  Legislature  can  enact  statutes  limiting  the  time  for  suing  to  can- 
cel a  tax  deed. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  8  925; 
Dec.  Dig.  8 .308.*] 

.  Taxation  (8  786*) — Tax  Deeds— Effect. 

Limitations  having  run  in  favor  of  a  tax  deed,  all  title  under  a  prior 
tax  deed  for  prior  taxes  was  thereby  devested. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  8  1554 :  Dec.  Die. 
f  786.*] 

.  Taxation  (S  7S8*)— Tax  Deeds— Validity. 

Laws  1896,  c  908,  8  132.  making  a  tax  deed  conclusive  that  all  noticeft 
required  to  be  given  before  expiration  of  the  time  allowed  for  redemp- 
tion were  regular,  etc.,  covers  any  notice  to  redeem. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  8  788.*] 

.  Taxation  (8  e99*)— Tax  Deeds— Validity. 

A  tax  deed  Is  not  affected  by  tender  of  the  taxes  to  the  county  treasur- 
er after  expiration  of  the  redemption  period. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  88  1402-1405; 
Dec.  Dig.  8  699.*] 

'or  other  casei  lee  same  topic  &  8  numbbh  In  Deo.  it  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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14.  Ejectment  (§  127*) — Davageb— Use  and  Occupation. 

A  successful  plaintiff  In  ejectment  is  entitled  to  damages  for  use  and 
occupation  of  the  property  while  adversely  held  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Ejectment,  Cent  Dig.  {|  438-443 ;  Dec. 
Dig.  §  127.*] 

Ejectment  by  John  W.  Shea  and  another  against  James  H.  Camp- 
bell and  others.    Judgment  for  plaintiffs. 
John  W.  Shea,  for  plaintiffs. 
S.  C,  Huntington,  for  defendants. 

MERRELL,  J.  This  is  an  action  of  ejectment,  brought  in  behalf  of 
Charles  E.  Shea,  grantee,  by  and  in  the  names  of  John  W.  Shea  and 
Sylvia  L.  Shea,  his  grantors,  under  section  1501  of  the  Code  of  Civil 
Procedure,  to  recover  possession  of  certain  real  property,  situate  in 
the  village  of  Altmar,  town  of  Albion,  Oswego  county,  N.  Y.,  togeth- 
er with  damages  for  alleged  injury  thereto,  and  for  the  use  and  occu- 
pation thereof. 

The  property  in  question,  consisting  of  about  six  acres  of  land,  with 
the  dwelling  house  and  bam  thereon,  was  owned  and  in  the  possession 
of  one  Osmon  R.  Jones  at  the  time  of  his  decease  in  October,  1887. 
Osmon  R.  Jones  died  leaving  a  last  will  and  testament,  which  was 
thereafter  and  on  the  1st  day  of  December,  1892,  duly  admitted  to  pro- 
bate in  the  Surrogate's  Court  of  the  County  of  Oswego  as  a  will  valid 
and  sufficient  to  pass  the  real  property  of  said  deceased.  Said  deceased 
left  him  surviving  Sarah  A.  Jones,  his  widow,  and  three  daughters, 
Ella  M.  Tidd,  Alice  Jones,  and  Edith  Jones,  his  only  heirs  at  law. 
The  daughters,  Alice  and  Edith,  subsequently  marridd,  becoming,  re- 
spectively,, by  such  marriages  Alice  Nichols  and  Edith  Cahill. 

By  the  first  clause  of  said  will  the  testator,  after  the  payment  of  his 
debts,  gave  unto  his  widow  all  his  property,  real  and  personal,  "for  her 
own  benefit  and  use  during  her  natural  life." 

By  the  second  clause  the  testator  directed  that : 

"If  any  property  remains  after  the  death  and  burial  of  my  beloved  wife. 
Sarah  A.  Jones,  the  same  to  be  divided  between  our  three  daughters,  Ella 
Tidd,  Alice  Jones  and  Edith  Jones  in  such  manner  and  such  proportion  to 
each  as  my  beloved  wife,  Sarah  A.  Jones,  shall  think  best  in  her  last  will  and 
testament,  and  in  case  my  beloved  wife,  Sarah  A.  Jones,  shall  make  no  wiU 
or  testament,  then  the  property  remaining,  if  any  there  shall  be,  to  be  divided 
equally  between  her  living  children,  share  and  share  alike.'* 

The  testator  named  his  said  wife  sole  executrix  of  said  will  and  gave 
her  "full  power  and  authority  to  sell  all  my  real  estate  and  personal 
property,  or  any  part  or  parcel  thereof,  and  execute  and  deliver  to  the 
purchaser  thereof  a  good  and  sufficient  title." 

On  July  12,  1904,  the  widow,  Sarah  A.  Jones,  individually,  by  war- 
ranty deed  dated  that  day,  conveyed  to  the  plaintiff,  John  W.  Shea» 
the  real  property  in  question.  The  consideration  in  said  deed  was 
expressed  as  follows : 

"Five  hundred  dollars  due  for  services  as  an  attorney  in  two  actions  in  the 
Supreme  Court,  wherein  party  of  the  first  part  was  plaintiff,  to  establish  title 

•For  other  cbAes  see  lame  topic  ft  9  mvmbeb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
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these  premises  upon  which  party  of  the  second  part  has  a  lien  under  Sec. 
:ty-8ix  of  the  Code  of  Civil  Pro.  &  other  consideration." 

It  seems  that  prior  thereto  and  on  January  26,  1894,  by  warranty 
ed  dated  on  that  day,  in  consideration  of  the  maintenance  and  sup- 
rt  of  herself  and  her  infant  daughter  Edith  by  her  son-in-law  Wil- 
m  Nichols  and  his  wife,  her  daughter  Alice  Nichols,  in  accordance 
th  an  agreement  in  writing  executed  that  day  and  delivered  to  her 

said  Nichols  and  wife,  the  said  Sarah  A.  Jones  conveyed  to  said 
chols  and  wife  the  premises  in  question. 

This  arrangement  for  the  maintenance  of  Mrs.  Jones  apparently  did 
t  result  harmoniously,  and  on  July  20,  1894,  she  became  an  inmate 

the  St.  Lawrence  State  Hospital  for  the  Insane  at  Ogdensburg. 
is  claimed  by  the  plaintiffs  that  her  confinement  in  that  institution 
IS  accomplished  through  treachery  by  the  daughter  Alice  Nichols 
d  her  husband  with  the  hope  of  getting  rid  of  the  old  lady  and  re- 
ving  themselves  of  the  burden  of  her  support.  Be  that  as  it  may, 
rs.  Jones  remained  an  inmate  of  the  hospital  until  March  29,  1897, 
len,  on  the  declaration  of  her  daughter  Ella  Tidd  of  her  ability  and 
llingness  to  support  her  mother,  she  was  discharged. 
Prior  thereto  and  on  January  9, 1896,  an  action  had  been  commenced 

Supreme  Court  by  Mrs.  Jones  against  her  son-in-law  William  J. 
chols  and  her  daughter  Alice  Nichols  in  ejectment  to  recover  pos- 
ision  of  said  real  property  upon  the  ground  that  her  said  grantees 
d  failed  to  furnish  the  maintenance  and  support  under  and  as  pro- 
ied  by  said  deed  and  concurrent  agreement.  In  that  action  the  plain- 
F  John  W.  Shea,  who  is  an  attorney  and  counselor  of  the  Supreme 
>urt,  acted  as  her  attorney.  An  answer  was  interposed  by  defend- 
ts  and  the  issues  were  sent  to  a  referee  for  trial.  Upon  the  trial 
5  referee  dismissed  the  complaint,  and  appeal  was  taken  to  the  Ap- 
Ilate  Division  and  reversal  secured  by  plaintiff,  and  the  case  sent  to 
other  referee.  The  case  has  never  been  brought  to  trial  before  the 
w  referee. 

While  Nichols  and  wife  were  the  owners  of  the  property  in  ques- 
n,  they  applied  to  and  secured  from  the  Oswego  County  Savings 
nk  a  loan  of  $500,  and  as  security  therefor  executed  to  said  bank 
nr  mortgage  upon  said  premises.  Default  having  been  made  in  th2 
yment  of  said  mortgage,  proceedings  were  taken  by  said  Savings 
ink  to  foreclose  the  same.  Thereupon  the  said  Sarah  A.  Jones, 
rough  the  plaintiff  John  W.  Shea,  as  her  attorney,  brought  action  in 
e  Supreme  Court  to  restrain  the  foreclosure  of  said  mortgage  and 
set  the  same  aside.  In  that  action  the  plaintiff  succeeded. 
The  two  actions  above  mentioned  are  the  two  Supreme  Court  ac- 
>ns  mentioned  in  the  deed  from  Mrs.  Jones  to  the  plaintiff  John  W. 
lea,  and  his  services  as  her  attorney  in  these  actions  are  claimed  to  be 
consideration  for  such  deed.  Plaintiff  bases  his  right  to  recover  in 
is  action  mainly  upon  the  said  deed  of  July  12,  1904,  although  he 
>o  claims  title  to  said  premises  by  virtue  of  a  tax  deed,  to  which  ref- 
ence  will  hereafter  be  made. 

The  defendant  James  H.  Campbell  claims  to  hold  the  premises  in 
lestion  adversely  to  the  plaintiff,  basing  his  claim  of  title  upon  a  deed 
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from  the  supervisor  of  the  town  of  Albion,  dated  December  21 
said  town  claiming  to  have  obtained  title  through  a  deed  fr 
county  treasurer  of  Oswego  county  pursuant  to  sale  of  said  p 
for  unpaid  taxes,  and  said  defendant  also  claiming  under  a  qi 
deed  thereof,  dated  December  15,  1908,  from  two  of  the  da 
of  Osmon  R.  Jones,  namely,  Ella  Tidd  and  Edith  Cahill. 

Plaintiff's  deed  of  July  12,  1904,  is  assailed  by  the  defendan 
three  grounds: 

First.  That  Sarah  A.  Jones  did  not  take  the  fee  of  the  prer 
question  under  the  will  of  Osmon  R.  Jones,  but  a  bare  life  esta 
no  power  of  disposition  during  her  lifetime,  and  that  therefi 
deed  to  the  plaintiff  purporting  to  convey  an  absolute  title  was  a 

Second.  That  there  was  a  failure  of  consideration  for  said  < 
ance  by  Mrs.  Jones  to  the  plaintiff;  the  defendants  alleging  thj 
was  no  substance  to  any  claim  or  lien  by  plaintiff  for  unpaid  leg 
ices.  The  defendants  allege  that  the  first  Supreme  Court  actioi 
referred  to,  brought  by  Mrs.  Jones  against  her  daughter  and 
law  to  obtain  possession  of  the  premises,  was  the  only  basis  of  a 
sideration,*  and  that  the  plaintiff  Shea  brought  said  action  on 
taken  theory  of  law  and  practice;  that  the  proper  relief  wh 
plaintiff  should  have  sought  was  not  ejectment,  but  an  action  tc 
lish  her  lien  upon  the  premises  for  her  support,  to  find  the 
thereof,  and  to  foreclose  the  same. 

Third.  That  at  the  time  of  the  alleged  conveyance  by  Mrs 
to  her  attorney  she  was  not  of  sufficient  mental  capacity  to  « 
a  deed  of  the  premises. 

Considering  these  objections  to  plaintiffs'  title  in  the  order  ; 
First,  did  the  will  of  Osmon  R.  Jones  devise  to  his  widow  ei 
absolute  title  to  the  premises,  or  a  life  estate  with  such  a  be 
power  of  disposition  as  would  enable  her  to  convey  a  perfect 
her  grantee,  or  did  she  take  a  bare  life  estate  with  a  remaind 
to  the  three  daughters  ? 

In  determining  the  widow's  estate  under  the  will,  we  must, 
sible,  ascertain  the  intention  of  the  testator  as  the  primary  guid( 
consideration  of  his  will.  He  left  all  his  property,  real  and  p( 
to  her  "for  her  own  benefit  and  use  during  her  natural  life."  Th 
"benefit,"  as  used  by  the  testator,  is  clearly  hostile  to  a  mere 
tate,  but  quite  harmonious  with  a  more  lasting  estate,  and  wer 
for  the  added  words  limiting  her  use  and  benefit  to  her  natura 
would  think  the  testator  intended  to  devise  an  absolute  fee.  C 
Wright,  114  N.  Y.  310,  21  N.  E.  401. 

In  this  case  (Crain  v.  Wright)  the  testator  gave  his  wife  "fifl 
of  land  off  the  north  end  of  my  farm  to  have  and  to  hold  for  her 
and  support,"  with  the  remainder  to  a  son,  after  paying  certain 
legacies.  Here  was  an  absolute  devise,  and,  while  that  case  hoi 
the  use  of  the  word  "benefit"  is  consistent  with  a  devise  in  fee 
consistent  with  a  devise  of  a  mere  life  estate,  in  the  case  at  b* 
Jones'  estate  is  expressly  limited  for  the  term  of  her  natur 
Judge  Vann,  in  the  Crain  Case,  in  referring  to  Henderson  v. 
burn,  104  111.  227,  44  Am.  Rep.  780,  and  Paine  v.  Barnes,  IOC 
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>,  cited  as  authority  for  construing  that  will  as  devising  only  a  life 
ite,  calls  attention  to  the  express  limitation  of  the  gift  by  the  use 
the  words  "during  her  lifetime,"  in  the  former,  and  "during  her 
ural  life,"  in  the  latter  case,  and  implies  that,  had  the  will  in  the 
e  before  him  contained  such  words  of  limitation,  the  construction 
jld  have  been  that  the  testator  intended  a  life  estate  only. 
5ut  while  the  testator,  Osmon  R.  Jones,  did  not  devise  to  his  widow 
ee  in  his  real  property,  it  seems  to  me  that  he  intended  more  than 
fe  estate,  and  that  the  subsequent  provision  to  the  effect  that,  if 
property  remained  after  the  death  and  burial  of  his  wife,  it  was 
)e  divided  by  her  will  among  their  three  children  in  such  proportions 
she  might  think  best,  clearly  implied  a  beneficial  power  in  the  widow 
iispose  of  the  property  during  her  lifetime.  It  was  testator's  evi- 
t  intention  that  his  widow  should  have  all  of  his  property  for  hei 
i  use  and  benefit  so  long  as  she  should  live.  She  could  at  pleasure 
the  corpus  as  well  as  any  income  it  might  produce.  All  might  be 
d  if  it  pleased  her.  She  was  in  entire  control.  Nor  did  the  testa- 
absolutely  provide  any  remainder  over,  but  merely  anticipated  that 
re  might  be  something  left  unconsumed  by  his  widow,  and,  "if  any" 
re  should  remain  undisposed  of  by  her  in  her  lifetime,  he  directed 
t  the  same  be  divided  by  her  in  her  will  among  their  children  in 
h  proportions  as  she  deemed  best,  or,  in  the  event  of  her  dying  in- 
ate,  then  such  remainder,  "if  any,"  was  to  be  divided  equally  among 
ir  living  children.  Clearly  this  language  of  the  testator  implied 
beneficial  power  of  the  widow  to  dispose  of  any  or  all  of  his  prop- 
r,  and  in  the  absence  of  other  objection  her  deed  to  the  plaintiff 
^a  conveyed  an  absolute  title.  Leggett  v.  Firth,  132  N.  Y.  7,  29 
E.  950 ;  Campbell  v.  Beaumont,  91  N.  Y.  464,  468 ;  Mitchell  v.  Van 
en,  75  App.  Div.  297,  78  N.  Y.  Supp.  149 ;  Kendall  v.  Case,  84  Hun, 
,  32  N.  Y.  Supp.  553 ;  Seaward  v.  Davis,  198  N.  Y.  415,  91  N.  E. 
7. 

?he  conveyance  to  the  plaintiff  Shea  is  further  attacked  upon  the 
und  of  want  of  consideration.  The  defendant,  at  great  length,  at- 
ipts  to  show  that  the  consideration  of  plaintiff's  deed  was  services 
dered  by  the  plaintiff  fbr  Mrs.  Jones  in  her  action  against  her  son- 
aw  Nichols  and  his  wife ;  that  such  action  was  improperly  brought 
ejectment;  that  under  well-settled  practice  the  relief  which  he 
uld  have  sought  in  behalf  of  his  client  was  either  an  action  upon 
covenants  in  the  agreement  for  her  support  or  to  have  her  support 
lared  a  lien  on  the  premises,  the  amount  thereof  fixed,  and  the  lien 
eclosed ;  that,  having  pursued  a  wrong  remedy,  he  was  entitled  to 
pay  and  had  no  lien  on  the  premises  for  his  services  as  stated  in 
deed;  and  that  therefore  there  was  a  failure  of  consideration, 
lile  the  defendant  may  be  correct  in  his  contention  as  to  plaintiff 
ing  chosen  a  wrong  remedy  for  his  client,  yet  it  seems  to  me  that 
defendant  is  not  privity  to  the  transaction  between  Mrs.  Jones  and 
plaintiff  Shea,  and  therefore  is  not  in  position  to  raise  that  objec- 
1.  It  seems  to  me  that  the  claim  of  failure  of  consideration  can 
y  be  raised  by  direct  proceedings  to  set  aside  the  deed  by  the  gran- 
or  her  personal  representatives,  or  by  some  person  claiming  under 
128N.Y.S.— 88 
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her.  Campbell  is  neither,  and  plaintiff's  deed  cannot  be  col 
attacked.  If  Mrs.  Jones  had  been  overreached  by  plaintiff  and 
perpetrated  upon  her,  undoubtedly  she,  or,  after  her  death, 
sonal  representatives  or  those  claiming  under  her,  might  have 
action  directly  to  undo  the  wrong  inflicted  upon  her;  but  C 
an  entire  stranger,  cannot  be  heard  to  complain. 

This  is  equally  true  as  to  defendant's  criticism  that  the  grant 
Tones,  was  of  unsound  mind  when  she  executed  the  deed  to 
The  evidence  presented  falls  far  short  of  establishing  such  a  v 
condition  of  mind  as  would  avoid  the  deed.     Such  testimonj 
offered  was  altogether  too  remote  and  disconnected  to  con\ 
that  the  grantor  did  not  appreciate  her  act.    No  proceedings  w 
had  to  declare  Mrs.  Jones  an  incompetent  person,  and  no  cc 
was  ever  appointed  over  her,  and  presumptively  her  act  was  1 
competent  person.    The  law  in  this  state  has  long  been  we] 
that  the  deed  of  a  lunatic,  before  office  found,  is  not  void  but 
only,  and  that  therefore  one  who  is  not  a  privity  with  the  Inn 
not  object  to  his  insanity.    Jackson  v.  Gumaer,  2  Cow.  552; 
Schwartz,  63  App.  Div.  25,  71  N.  Y.  Supp.  343;    Ingraham 
win,  9  N.  Y.  45,  48  i  Baldwin  v.  Golde,  88  Hun,  121,  34  N.  ' 
587,  s.  c.  88  Hun,  115,  34  N.  Y.  Supp.  587. 

I  therefore  conclude  that  the  deed  from  Mrs.  Jones  to  the 
conveyed  a  good  title  to  the  premises  in  question,  and  that  t 
the  daughters  had  no  remainder  in  their  father's  estate  on  tl 
of  their  mother,  and  the  quitclaim  deed  from  these  daughters, 
Tidd  and  Edith  Cahill,  of  December  15,  1908,  was  a  nullity  ; 
veyed  no  title  to  the  premises. 

We  now  come  to  the  question  of  defendant's  adverse  title  t 
deed  from  the  supervisor  of  the  towm  of  Albion.    That  deed 
to  convey  all  right,  title,  and  interest  of  the  town  of  Albion  in  tl 
ises  in  question.    The  town's  title  came  through  a  deed,  dated 
ber  21,  1903,  from  the  county  treasurer  of  Oswego  county 
sale  thereof  made  on  October  29,  1901,  for  unpaid  taxes. 

The  plaintiff  urges  various  objections  to  the  regularity  of 
ceedings  relative  to  the  assessment  of  the  property  and  the  su 
proceedings  culminating  in  its  conveyance  by  the  county  trea 
the  town  of  Albion  aforesaid,  alleging  that  such  proceedings 
irregular  and  that  the  statutory  requirements  were  so  disregai 
defendant  Campbell  acquired  no  title  under  his  deed.  Of  th 
tions  raised  by  plaintiff,  I  think  by  far  the  most  serious  is 
property  was  assessed  as  nonresident  and  in  the  nonresident 
the  assessment  roll;  whereas,  the  property  at  the  time,  whil 
by  Mrs.  Jones,  who  resided  out  of  the  county  of  Oswego,  w 
pied  by  Dr.  Walter  Hayes  as  a  residence,  and  that  the  propert 
have  been  assessed  to  said  occupant  as  resident  property.  ' 
then  in  force  required  that,  where  real  property  was  owned  t 
ident  outside  the  tax  district  where  it  is  situated,  it  should  be 
to  the  occupant,  if  occupied.  Tax  Law  (Laws  1896,  c.  908)  § 
objection  goes  to  the  very  root  of  the  matter,  because  the  titl 
owner  can  only  be  divested  by  assessment  of  the  property  tc 
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ant  and  by  such  a  description  as  would  clearly  identify  it.  Matter 
\ppln.  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.  for  Appointment  of  Commis- 
lers,  90  N.  Y.  342 ;  Zink  v.  McManus,  121  N.  Y.  259,  24  N.  E. 
;  Underbill,  as  Receiver,  v.  Keirns,  54  App.  Div.  214,  66  N.  Y. 
>p.  573. 

'he  sale  was  for  unpaid  taxes  of  1900.  The  property  was  assessed 
lonresident,  when,  in  fact,  it  was  at  the  time  occupied  by  Dr.  Wal- 
Hayes  as  a  residence.  The  assessment  should  have  been  made  to 
occupant  instead  of  as  nonresident,  and  was  therefore  absolutely 
L  Stewart  v.  Crysler,  100  N.  Y.  378,  3  N.  E.  471 ;  People  ex  rel. 
•nard  v.  Wemple,  117  N.  Y.  77,  83,  22  N.  E.  761 ;  People  ex  rel. 
falo  B.  P.  Association  v.  Stillwell,  190  N.  Y.  284,  293,  83  N.  E.  56. 
mother  objection  raised  by  plaintiff  which  I  think  well  taken  is 
t  there  was  no  sufficient  description  of  the  property  in  the  assess- 
it  roll  whereby  it  could  be  definitely  identified.  No  boundaries  are 
en.  The  assessment  merely  describes  the  property  as:  "Lot  7, 
).  2,  15  acres,  O.  R.  Jones  lot."    The  property  could  not  be  identi- 

f  rom  such  a  description.  Instead  of  15  acres,  the  land  assessed 
J  less  than  half  that,  and  the  name  given  was  that  of  a  man  who 
[  been  dead  many  years.    There  was  nothing  given  whereby  a  stran- 

could  separate  the  assessed  portion  from  other  lands  on  the  same 
and  subdivision.  Unquestionably  these  defects  in  the  assessment 
1  description  of  the  property  were  jurisdictional.  Joslyn  v.  Rock- 
1,  128  N.  Y.  334,  340,  28  N.  E.  604. 

^'he  plaintiff  also  asserts  that  the  tax  roll  was  not  properly  verified 
ore  any  proper  officer  of  the  county  of  Oswego  authorized  to  ad- 
lister  oaths,  that  the  assessment  roll  did  not  bear  the  impress  of 
seal  of  the  county  of  Oswego,  as  required  by  law,  and  that  no  suf- 
mt  notice  to  redeem  was  given  the  owner  or  occupant  of  the  prem- 
1  sold. 

Vhile  it  seems  to  me  that  plaintiff's  criticisms  as  to  the  improper 
essment  of  the  property,  imperfect  description,  and  as  to  the  other 
igularities  mentioned,  are  meritorious,  and  while  doubtless  prompt 
ion  would  have  set  aside  the  tax  deed  given,  the  Legislature  has 
ited  the  time  when  redress  can  be  sought  and  obtained. 
ly  the  Laws  of  1896,  c.  908,  §  132,  it  was  enacted  that  every  con- 
ance  by  a  county  treasurer,  which  has  for  two  years  been  recorded 
the  office  of  the  clerk  of  the  county  in  which  the  lands  conveyed 
reby  are  located,  shall  be  conclusive  evidence  that  the  sale  and  pro- 
dings  prior  thereto,  from  and  including  the  assessment  of  the  lands, 
I  all  notices  required  by  law  to  be  given  previous  to  the  expiration 
the  time  allowed  for  redemption,  were  regular  and  regularly  given, 
dished,  and  served  according  to  the  provisions  of  law  relating  there- 
but  that  all  such  conveyances,  and  the  taxes  and  tax  sales  on  which 
y  are  based,  shall  be  subject  to  cancellation  by  reason  of  any  defect 
the  proceedings  affecting  the  jurisdiction  upon  constitutional 
unds ;  provided,  however,  that  such  application  be  made,  or  action 
ught,  for  such  cancellation  within  five  years  from  the  expiration 
the  period  allowed  by  law  for  the  redemption  of  lands  sold  at  the 
ticular  sale  sought  to  be  canceled. 
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The  conveyance  in  question  from  the  county  treasurer  of  Oswego 
county  was  recorded  December  20,  1905,  and  the  two  years  after 
which  the  treasurer's  deed  became  conclusive,  as  provided  by  said 
statute,  expired  December  20,  1907.  The  sale  was  made  October  29, 
1901,  and  the  time  allowed  by  law  to  redeem  from  such  sale  expired 
October  29,  1902. 

No  application  for  cancellation  of  said  deed  or  tax  sale  has  ever 
been  made,  nor  has  any  action  ever  been  brought  therefor,  and  the 
time  limited  to  make  such  application  or  to  bring  such  action  expired 
October  29,  1907. 

It  would  therefore  seem  that,  while  defendant's  tax  title  is  founded 
upon  proceedings  grossly  irregular,  many  of  the  irregularities  being 
jurisdictional,  plaintiff  is  foreclosed  by  this  statute  of  limitations  from 
assailing  the  treasurer's  deed  to  the  grantor  of  the  defendant  Camp- 
bell, recorded  December  20,  1905.  Any  other  conclusion  would  abso- 
lutely nullify  the  statute  mentioned. 

The  plaintiff  contends  that,  inasmuch  as  the  defects  of  which  he 
complains  are  jurisdictional,  the  deed  was  void,  and  that  the  Legisla- 
ture is  powerless  to  enact  any  curative  statute  the  effect  of  which  is  to 
deprive  an  owner  of  his  property  without  due  process  of  law,  and  that 
the  statute  is  therefore  unconstitutional.  He  cites  several  authorities 
in  support  of  his  contention,  among  them  Joslyn  v.  Rockwell,  128  N. 
Y.  334,  28  N.  E.  604;  Matter  of  Douglass  v.  Board  of  Sup'rs,  172  N. 
Y.  309,  65  N.  E.  162;  People  v.  Inman,  197  N.  Y.  200,  90  N.  E.  438; 
Clark  V.  Kirkland,  133  App.  Div.  826,  118  N.  Y.  Supp.  315.  But  I 
think  none  of  the  cases  cited  by  plaintiff  are  in  point.  The  plaintiff 
contends  that  the  statute  (section  132  of  Tax  Law)  is  curative;  but 
it  seems  to  me  the  greater  weight  of  authority  is  that  this  statute  is 
clearly  a  statute  of  limitations,  and  that  it  was  within  the  power  of 
the  Legislature  to  enact  such  a  law  as  a  statute  of  limitations.  While 
as  curative  legislation  the  act  might  be  unconstitutional,  as  a  statute  of 
limitations  it  is  valid.  Meigs  v.  Roberts,  162  N.  Y.  371,  66  N.  E.  838, 
76  Am.  St.  Rep.  322;  People  v.  Ladew,  189  N.  Y.  355,  82  N.  E.  431; 
People  ex  rel.  McGuiness  v.  Lewis,  127  App.  Div.  107,  114,  115,  116, 
117,  111  N.  Y.  Supp.  398. 

The  power  of  the  Legislature  to  enact  such  statutes  of  limitation 
and  their  constitutionality  are  no  longer  open  to  question.  Hennepin 
Imp.  Co.  V.  Schuster,  66  Misc.  Rep.  634,  124  N.  Y.  Supp.  693,  at  mid- 
dle of  page  702,  and  cases  there  cited. 

If  action  had  been  taken  to  set  aside  and  cancel  these  tax  proceed- 
ings and  deed  within  the  time  allowed  by  law,  the  irregularities  in  the 
proceedings  are  such  that  the  tax  title  would  have  fallen,  but  such 
action  is  now  barred,  and  I  am  constrained  to  hold  that  defendant's  ti- 
tle thereunder  became  good. 

But  plaintiff  holds  a  subsequent  tax  deed  bearing  date  January  27, 
1906,  and  on  that  day  duly  recorded  in  the  Oswego  county  clerk's  of- 
fice. The  sale  under  which  that  deed  was  given  was  made  October 
20,  1903,  for  unpaid  taxes  assessed  in  1902.  Assuming  that  Campbell 
became  the  owner  under  his  tax  deed  hereinbefore  referred  to,  his 
time  to  redeem  from  the  1903  tax  sale  expired  October  20,  1904.   At 


Digitized  by 


Google 


up.  Ct.)  SHEA   V.  CAMPBELL  517 

e  time  of  the  1902  assessment  the  premises  were  occupied  by  a  Mrs. 
mo.    The  property  was  described  and  assessed  in  the  same  manner 

in  1900,  as  nonresident  property,  and  the  assessment  roil  did  not 
ar  the  county  seal  of  Oswego  county.  Indeed,  the  assessment  ap- 
ars  to  be  quite  as  vulnerable  as  that  culminating  in  the  tax  deed  to 
e  town  of  Albion  under  the  assessment  of  1900.  But,  for  the  same 
asons  as  given  relative  to  the  Campbell  tax  title  under  that  deed,  the 
itute  of  fimitations  has  run  as  to  plaintiff's  said  tax  deed,  and  it 
)uld  seem  that  all  title  of  the  defendant  Campbell  was  thereby  di- 
sted. 

The  defendant  seeks  to  avoid  the  operation  of  the  statute  as  to  the 
egularities  in  plaintiff's  tax  title  upon  the  grounds :  First,  that  no  no- 
e  to  redeem  was  ever  served  upon  the  occupant  of  the  premises; 
d,  second,  that,  Campbell  having  paid  the  county  treasurer  the  sum 

money  necessary  to  redeem  from  the  1903  sale,  plaintiff's  claim 
ider  his  tax  deed  is  barred. 

I  do  not  think  the  operation  of  the  statute  is  affected  by  either  of 
ese  circumstances.  The  provision  of  the  statute  (Tax  Law,  §  132) 
at  the  treasurer's  deed  is  conclusive  evidence  that  all  notices  required 

law  to  be  given  previous  to  the  expiration  of  the  time  allowed  for 
demption  were  regular  and  were  regularly  given,  published,  and 
rved,  according  to  the  provisions  of  law  relating  thereto,  clearly 
vers  any  notice  to  redeem.  And,  as  to  the  payment  of  the  taxes  for 
lich  the  sale  of  1903  was  made,  such  payment  was  made  by  Camp- 

II  October  30,  1906,  long  after  the  redemption  period  provided  by 
IV  had  expired,  and  plaintiff's  deed  was  never  canceled. 

I  am  therefore  constrained  to  hold  that  the  plaintiff's  deed  is  now 

yond  attack,  and  that  the  plaintiff  is  entitled  to  judgment  for  the 

ssessioh  of  the  property  in  question. 

As  to  damages,  I  do  not  think  the  removal  of  the  woodshed  has  les- 

ned  the  value  of  the  property.    It  appears  to  have  been  cheaply  built, 

d  to  have  become  generally  dilapidated  and  run  down,  and  the  de- 

tidant  has  made  needed  repairs  upon  the  house,  and  I  do  not  think 

e  evidence  on  the  whole  furnishes  any  basis  for  money  damages  in 

at  respect. 

The  plaintiff  should,  however,  be  allowed  damages  for  the  use  and 

cupation  of  the  property  while  adversely  held  by  the  defendant 

impbell,  at  the  rate  of  $60  per  year. 

I  think  I  have  disposed  of  all  the  material  questions  involved  in  this 

se. 

Decision  and  final  judgment  may  be  submitted  in  accordance  with  th,e 

regoing  memorandum. 
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WESTOWN  REALTY  CO.  v.  KELLER. 
(Supreme  Court,  Appellate  Division,  First  Department     March  17,  1911.) 

1.  Spegifio  Pebfobmance  (I  89*) — Pebfobmancb  bt  Vendob. 

Plaintiff  agreed  to  convey  to  defendant  an  apartment  house  which  in- 
cluded apartments  in  the  basement,  which  defendant  was  told  were  used 
by  the  janitor,  though  they  were  not  occupied  by  the  Janitor  at  the  time. 
Tlie  contract  also  provided  that  plaintiff  would  comply  with  all  the  re- 
quirements of  the  tenement  house  department  and  notices  of  violations 
of  law  or  ordinances,  and  convey  the  premises  free  from  the  same.  The 
windows  of  the  basemeht  apartment  did  not  comply  with  the  tenement 
house  law,  and.  Instead  of  making  the  basement  conform  thereto,  plain- 
tiff had  It  dismantled  so  that  It  could  not  be  occupied.  Held,  that  de- 
fendant was  entitled  to  a  conveyance  of  the  premises  substantially  as 
they  were  when  he  agreed  to  purchase,  and  plaintiff  could  not  compel 
specific  performance  after  having  dismantled  the  basement;  he  being 
bound,  in  order  to  specifically  enforce  the  contract,  to  make  the  base- 
ment conform  to  the  tenement  house  regulations. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Performance,  Cent  Dig.  |  227  ; 
Dec.  Dig.  g  89.*] 

2.  Specific  Pebfobmance  (|  100*) — Objections  to  Relief— Change  of  Con- 

ditions. 

If,  at  the  time  of  trial,  10  of  the  24  rentable  apartments  were  vacant, 
while  only  1  was  vacant  when  tlie  contract  was  made,  there  was  such  a 
change  of  condition  as  to  make  it  inequitable  to  defendant  to  compel 
specific  performance  by  him  even  if  plaintiff  would  be  entitled  to  specific 
performance  after  rescission  of  the  contract  by  defendant  upon  plaintiff's 
failure  to  convey  as  agreed  upon  the  date  fixed  for  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Cent  Dig.  |i 
305-510;   Dec.  Dig.  §  100.*] 

3.  Vendob  and  Pubchaseb  (§  334*) — Remedies  of  Pubchaseb— Recovebt  of 
•  PuBCHASE  Money— Rescission. 

If  the  vendor  failed  to  make  the  premises  conform  to  .tenement  house 
regulations  at  the  time  fixed  for  conveyance  as  agreed^  the  purchaser 
could  rescind  and  recover  the  part  of  the  purchase  price  paid  with  inter- 
est and  the  reasonable  cost  of  examining  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  ii 
959-980;   Dec.  Dig.  §  334.*] 

4.  Appeal  and  Ebbob  (f  1175*) — ^Disposition— Dismissal. 

Where  plaintiff  was  not  entitled  to  recover  in  a  suit  for  specific  per- 
formance because  of  matters  which  could  not  be  changed  by  a  new  trial, 
the  Appellate  Division  may  dismiss  the  complaint  upon  reversal  of  a  Judg- 
ment for  plaintiff  without  granting  a  new  trial,  though  all  of  the  trial 
court's  findings  are  not  approved  by  it 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ||  4573- 
4587 ;   Dec.  Dig.  §  1175.*] 

6.  Specific  Pebfobmance  (|  130*) — Denial  of  Specifio  Pebfobmance— Re- 
lief to  Defendant. 

Expenditures  made  for  examining  title  cannot  be  allowed  the  pur- 
chaser upon  refusal  of  specific  performance  to  the  vendor  for  his  failure 
and  inability  to  convey  as  agreed,  where  It  is  not  shown  that  the  amount 
expended  was  the  reasonable  value  of  services  in  examining  title. 

[Ed.  Note. — ^For  other  cases,  see  Specific  Performance,  Cent  Dig.  U 
424,  425;    Dec.  Dig.  §  130.*] 

•For  other  cuei  mo  ■ame  topic  St  S  xhtmbeb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexei 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Westown  Realty  Company  against  Joseph  F.  Keller. 

cm  a  judgment  for  plaintiff,  defendant  appeals.    Reversed,  and  new 

al  ordered,  unless  defendant  stipulates  not  to  prosecute  his  counter- 

Lim,  in  which  event  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 

N,  SCOTT,  and  MILLER,  JJ. 

John  Frankenheimer  (Laurence  Arnold  Tarizer,  on  the  brief),  for 

pellant. 

Samson  Lachman  (Emanuel  S.  Cahn,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  The  judgment  is  for  the  specific  performance  of 
:ontract  in  writing  between  the  parties  made  on  the  7th  day  of  Octo- 
r,  1909,  by  which  the  plaintiflf  agreed  to  sell  and  convey,  and  the 
fendant  agreed  to  purchase,  premises  on  the  southerly  side  of 
est  107th  street,  east  of  Columbus  avenue,  having  a  frontage  of  48 
et  and  9  inches  and  a  depth  of  100  feet  and  11  inches,  and  a  six- 
>ry  apartment  house  thereon,  known  as  66  West  107th  street,  bor- 
igh  of  Manhattan,  New  York. 

On  the  25th  day  of  October,  1909,  the  Title  Insurance  Company 
rtified  that  the  title  was  then  in  the  plaintiff,  and  it  was  assumed,  but 
>t  otherwise  shown,  that  the  plaintiflf  had  title  to  the  premises  on  No- 
mber  1,  1909,  the  date  specified  in  the  contract  for  closing  it;  but 
would  seem  that  title  was  in  one  Harry  E.  Baer  at  the  time  the  con- 
act  was  made,  for  the  premises  were  conveyed  to  him  on  November 

1908,  and  on  September  9,  1909,  he  contracted  to  sell  and  convey 
em  to  I.  Randolph  Jacobs,  who  was  acting  for  one  Cutner,  whom 
aintiflf  as  a  holding  company  represented.  Pursuant  to  their  agree- 
ent,  the  parties  met  on  November  1,  1909,  to  perform  the  contract, 
aintiff  tendered  a  deed,  but  defendant  objected  to  performing  upon 
e  grounds,  among  others,  that  a  certain  tenement  house  violation. 

called,  filed  by  the  tenement  house  department  on  the  25th  day  of 
jptember,  1908,  by  which  the  use  of  six  rooms  in  the  cellar  or  base- 
ent,  designed  for  and  then  occupied  by  the  janitor  of  the  building 
id  his  family,  was  required  to  be  discontinued  unless  a  permit  for 
ch  use  was  obtained  from  the  tenement  house  department,  had  not 
en  removed,  and  that  certain  mortgages  contained  unusual  and  bur- 
nsome  clauses  and  did  not  comply  with  the  contract.  Such  a  permit 
IS  required  before  said  rooms  could  lawfully  be  used  for  living  pur- 
►ses,  and  it  had  been  never  been  obtained  and  could  not  lawfully  be  is- 
ed  because  the  building  did  not  conform  to  the  requirements  of  the 
nement  house  law,  in  that  the  sizes  of  the  windows  in  three  of  the 
oms  in  the  apartment  were  less  than  one-third  of  the  superficial  area 

the  rooms.  It  was  expressly  provided  in  the  contract,  among  other 
ing^,  that  the  plaintiflf  would  comply  with  all  notices  of  violations  of 
w  or  municipal  ordinances  and  all  orders  and  requirements  of 
e  tenement  house  department  "against  or  aflfecting  the  premises  at 
e  date  hereof,"  and  would  convey  the  premises  "free  of  the  same." 

was  further  expressly  covenanted  by  the  plaintiflf  as  follows: 
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''All  personal  property  appurtenant  to  or  used  in  the  operation  of  said 
premises  is  represented  to  be  owned  by  the  seller  and  is  included  in  this  sale, 
except  gas  ranges  which  may  be  rented." 

It  was  conceded  by  the  pleadings  that  the  plaintiff  requested,  and 
the  defendant  refused,  an  adjournment  of  the  closing.  The  court 
found  in  accordance  with  plaintiff's  claim  that  it  demanded  a  reason- 
able adjournment  with  respect  to  said  violation  "in  order  to  have  the 
same  removed."  It  was  not  shown  that  the  plaintiff's  representatives 
made  known  to  the  defendant  the  purpose  for  which  the  adjournment 
was  desired,  or  what,  if  anything,  they  purposed  doing  with  respect 
to  meeting  the  objections  made  to  the  title.  After  specifying  his 
grounds  for  refusing  to  accept  title,  defendant  evidently  elected  to 
rescind,  for  he  demanded  the  return  of  his  down  payment  of  $500  and 
$300  for  his  expenses  in  having  the 'title  examined,  and  on  the  same 
day  brought  an  action  in  the  City  Court  to  recover  these  amounts. 
The  status  of  that  action  does  not  appear  otherwise  than  as  it  may  be 
inferred  from  the  fact  that  the  defendant  interposed  a  counterclaim 
in  this  action,  which  was  commenced  eight  days  later,  for  the  same 
items.  The  court  found  that  pending  this  action  and  in  the  latter  part 
of  November,  1909,  plaintiff  removed  the  washtub  and  plumbing  fix- 
tures in  this  basement  apartment  and  discontinued  and  abandoned  the 
use  of  the  basement  apartment  for  living  purposes,  and  thereafter  and 
on  December  13,  1909,  on  these  facts  obtained  a  dismissal  of  the  vio- 
lation. The  court  found  that  plaintiff,  after  the  date  for  closing,  pro- 
ceeded with  due  diligence  in  this  matter ;  but  it  is  doubtful  whether  the 
evidence  sustains  this  finding,  and  there  is  no  evidence  even  to  excuse 
its  failure  to  have  the  violation  removed  before  the  date  of  closing.  It 
was  not  shown  that  defendant  was  notified  of  the  dismissal  of  said 
violation,  or  that  there  was  a  new  tender  of  performance  before  the 
time  of  the  trial,  which  was  in  the  month  of  June  thereafter.  Time 
was  not  made  of  the  essence  of  the  contract  by  any  express  provision 
to  that  effect. 

Without  passing  upon  the  question  as  to  whether  performance  after 
the  defendant  had  elected  to  rescind  could  avail  the  plaintiff  even  in 
an  equitable  action,  we  agree  with  the  learned  counsel  for  defendant 
that  his  client  was  entitled  to  a  conveyance  of  the  premises  substan- 
tially as  they  were  when  he  inspected  them  and  made  the  contract,  and 
that  the  dismantling  of  the  apartment  in  the  basement  and  the  aban- 
donment of  it  as  a  residence  for  the  janitor  was  not  such  a  compli- 
ance with  and  removal  of  the  violation  as  was  contemplated  and  re- 
quired by  the  contract.  It  is  no  answer  to  this  objection  that  the 
apartment  was  not  in  fact  occupied  by  tl^  janitor  at  the  time  defendant 
inspected  the  building  before  acquiring  the  contract.  At  that  time  the 
apartment  was  pointed  out  to  him  by  plaintiff's  agent  as  the  janitor's 
apartment,  and  it  was  intended  for  that  use.  This  building  had  24 
apartments  above  the  basement  designed  for  tenants,  and  its  value 
would  be  materially  affected  by  having  to  appropriate  permanently  one 
of  the  upper  apartments  to  the  use  of  a  janitor,  and  this  would  doubt- 
less affect  the  rental  of  the  other  apartments,  for  ordinarily  apartments 
for  janitors,  particularly  in  high-class  apartment  buildings,  are  in  the 
basement  or  removed  from  the  apartments  to  be  rented*    Evidence 
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)ffered  by  defendant  to  show  that  the  plaintiff  had  appropriated  one 
)f  the  upper  apartments  to  the  use  of  the  janitor  was  excluded;  but 
t  is  manifest  that  the  janitor  of  an  apartment  building  should  reside 
)n  the  premises.  It  may  be  that  the  windows  could  have  been  enlarged 
o  conform  to  the  requirements  of  the  law  without  a  very  great 
)utlay  of  money ;  but  that  was  a  duty  which  devolved  on  the  plaintiff, 
md  it  constituted  a  material  undertaking  for  a  failure  to  perform 
vhich  it  forfeited  the  right  it  would  otherwise  have  had  to  compel  a 
pacific  performance  of  the  contract,  and  defendant  was  at  liberty  to 
escind  and  to  recover  the  money  paid  on  account  of  the  purchase  price 
vith  interest  and  the  reasonable  cost  of  examining  the  title. 

On  this  ground,  therefore,  standing  alone,  defendant  would  be  en- 
itled  to  a  reversal  of  the  judgment ;  but  it  may  also  be  observed  that 
f  a  court  of  equity  could  relieve  the  plaintiff  from  the  effect  of  the  re- 
cission  of  the  contract  made  by  the  defendant  on  plaintiff's  failure  to 
•erform  on  November  1,  1909,  a  point  on  which  we  deem  it  unneces- 
ary  to  express  an  opinion  at  this  time,  and  if  plaintiff  had  been  able 
o  perform  at  the  time  of  the  trial— conditions  had  so  changed  to  the 
prejudice  of  defendant,  ten  apartments  having  been  then  vacant, 
irhereas  only  one  was  vacant  when  the  contract  was  made,  and  it  does 
lot  appear  that  this  situation  had  changed  at  the  time  of  performance — 
hat  specific  performance  should  not  have  been  decreed.  Moreover, 
he  decision  of  the  Court  of  Appeals  and  our  own  more  recent  decision 
n  Elterman  v.  Hyman,  192  N.  Y.  113,  84  N.  E.  937,  127  Am.  St. 
^ep.  862,  and  Id.,  126  N.  Y.  Supp.  6,  with  respect  to  unusual  clauses 
ti  mortgages,  would  require  a  reversal,  for  the  mortgages  subject  to 
\rhich  defendant  was  to  take  title  bring  the  case  within  those  authori- 
ies. 

The  material  facts  with  respect  to  the  tenement  house  violation  and 
he  mortgages  are  found,  and,  since  they  cannot  be  changed  in  a  new 
rial,  plaintiff  cannot  recover  in  the  action,  and  we  may  dismiss  the 
omplaint  without  granting  a  new  trial,  even  though  we  do  not  ap- 
prove all  the  findings  of  fact  and  particularly  one  to  the  effect  that 
here  was  no  material  change  in  the  situation  between  the  date  for 
losing  the  title  and  the  time  of  the  trial. 

Appellant  in  his  points  in  chief  asks  that  the  judgment  be  reversed 
tnd  the  complaint  dismissed.  In  his  points  in  reply  he  asks  that  he 
►e  given  judgment  for  the  relief  demanded  in  the  answer  without  a 
lew  trial.  We  could  direct  judgment  for  the  amount  of  the  down  pay- 
nent  with  interest,  but  not  for  the  expenses  of  examining  the  title,  for 
here  is  no  finding  that  his  disbursements  in  that  regard,  which  are 
ound  to  have  exceeded  $300,  were  the  reasonable  value  of  the  serv- 
ces. 

We  are  of  opinion  therefore  that  the  judgment  should  be  reversed, 
viih  costs  to  appellant,  and  a  new  trial  ordered,  unless  defendant  stip- 
ilates  not  to  prosecute  his  counterclaim  in  this  action,  in  which  case  the 
omplaint  is  dismissed,  with  costs.    All  concur. 
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PEOPLE  ex  rel.  QUEENS  COUNTY  WATER  CO.  v.  WOODBURY  et  al.. 
State  Board  of  Tax  Com'rs. 

(Supreme  Court,  Appellate  Division,  Second  Department     March  17,  1911 

1.  Taxation  (§  382*) — Valuatiow  of  Special  FaANcmsE— "Net  Earxinc 
Rule." 

The  net  earnings  rule  for  determining  the  value  of  a  special  fraachls 
requires  an  ascertainment  of  the  gross  earnings,  the  gross  operating  e: 
peuses  deductible  therefrom,  as  well  as  a  fair  and  reasonable  return  o 
the  portion  of  the  capital  Invested  In  tangible  property,  and  the  balance 
If  any,  capitalized  at  a  fair  rate,  represents  the  value  of  the  special  frai 
chise. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent  Dig.  §  G33 ;  Dec.  Dij 
I  382.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  5,  pp.  4777,  4778.] 

2  Taxation  (§  376*) — ^Watebwobks— Franchise— Valuation— What  Pbop 
EBTY  Included. 

As  affecting  the  taxable  value  of  a  waterworks  franchise,  the  amoun 
of  land  necessary  for  proper  operation  and  for  preservation  of  the  wate 
supply  is  largely  for  the  determination  of  the  directors;  but  land  pui 
chased  to  prevent  its  acquisition  by  some  one  else  should  not  be  includec 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dec.  Dig.  §  376.*] 

3.  Taxation  (§  4&3*) — Review  of  Assessment— Evidence— Bubden  of  E^ooi 

In  reviewing  the  valuation  of  a  special  franchise  of  a  waterworks  coi 
poration  by  the  net  earnings  rule,  it  is  necessary  to  know  the  value  o 
the  land  demanded  by  the  legitimate  business  and  purposes  of  the  coj 
poration;  and  where  it  appears  by  the  corporation's  own  affirmativ 
showing  that  part  of  the  land  held  by  it  was  acquired  to  protect  it 
source  of  water  supply,  and  part  to  protect  the  company  from  an  acqul 
sition  by  the  city,  injurious  to  it  which  is  an  unauthorized  use,  and  th 
evidence  is  conflicting  as  to  bow  much  land  is  held  for  the  necessary  an* 
authorized  uses  of  the  corporation,  the  order  will  be  affirmed  for  the  coi 
poratlon's  failure  to  sustain  the  burden  of  showing  error  either  in  th 
method  or  the  result  of  the  assessment 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  f  493.*] 

4.  Taxation  (§  493*) — ^Review  of  Assessment— Evidence— Pbesumptions. 

An  assessment  of  a  special  franchise  made  by  the  State  Board  of  Ta: 
Commissioners  will  be  presumed  to  be  correct  in  the  first  instance,  an< 
parties  seeking  to  reduce  it  must  show  that  the  board  pursued  an  illega 
or  incorrect  method,  or  inaccurately  applied  a  proper  method,  resultini 
in  overvaluation ;  and  it  will  also  be  presumed  that  such  board  assesses 
a  special  franchise  at  its  full  value. 

[Ed.  Note—For  other  cases,  see  Taxation,  Cent  Dig.  |i  876-383 ;  Dec 
Dig.  §  4a3.*] 

5.  Taxation   (§  493*) — Equalization— E>qualization  bt  Local  Boabds  oi 

Officebs— Re  VIEW . 

Where  property  of  a  corporation  is  assessed  at  its  full  value,  and  othei 
property  in  the  same  taxing  district  is  assessed  at  only  87  per  cent  of  iti 
value,  a  reduction  of  13  per  cent,  made  to  equalize  the  tax  rate,  is  Justi 
fled. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Dea  Dig.  |  493.*] 

Appeal  from  Special  Term,  Kings  County. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relatioi 
of  the  Queens  County  Water  Company,  against  Egbert  E.  Woodburj 

*For  other  caaei  nee  lame  topic  A  8  numbxb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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nd  others,  as  the  State  Board  of  Tax  Commissioners.  From  an 
rder  of  the  Supreme  Court  (67  Misc.  Rep.  490,  123  N.  Y.  Supp.  599), 
oth  parties  appeal.    Order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
VOODVVARD,  and  RICH,  JJ. 

Henry  De  Forest  Baldwin  (Franklin  B.  Lord,  Jr.,  on  the  brief),  for 
elator. 

Curtis  A.  Peters  (Addison  B.  Scoville  and  John  Hill  Morgan,  on 
lie  brief),  for  City  of  New  York,  and  State  Board  of  Tax  Com  Vs. 

PER  CURIAM.  The  assessment  involved  property  of  two  kinds : 
1)  Tangible;  that  is,  pipes  and  mains  in  the  streets  of  tne  county 
f  Queens.  (2)  Intangible;  the  right  to  occupy  and  use  the  streets, 
ighways,  and  public  places  for  the  business  purposes  for  which  the 
ranchise  was  granted.  The  assessment  is  $275,000.  If  from  the 
Dtal  assessment  of  $275,000  there  be  deducted  the  value  of  the  tangible 
roperty  in  streets,  which  the  relator  alleged  and  the  court  found  to 
e  $128,779.73,  the  sum  of  $146,220.27  is  the  amount  of  the  assess- 
lent  of  the  value  of  intangible  property. 

Is  such  valuation  correct?  The  relator  would  test  its  accuracy  by 
ivoking  the  net  earnings  rule.  That  rule  necessitates  ascertainment 
f  gross  earnings,  of  gross  operating  expenses  deductible  therefrom, 
s  well  as  a  fair  and  reasonable  return  on  the  portion  of  the  capital 
ivested  in  tangible  property.  The  balance,  if  any,  capitalized  at  a 
air  rate,  represents  the  value  of  the  special  franchise.  People  ex  rel. 
amaica  W.  S.  Co.  v.  Tax  Commissioners,  196  N.  Y.  39,  66,  89  N.  E. 
81.  To  make  this  ascertainment  it  is  necessary  to  know  the  value 
f  the  land  to  which  capital  is  appropriated  suitably  for  corporate 
urposes.  Without  such  data,  computation  under  such  rule  is  im- 
ossible.  The  defendant's  evidence  is  that  50  acres  of  land,  of  the 
alue  of  $65,000,  is  sufficient.  Relator's  contention  is  that  the  846 
cres,  of  the  value  of  $1,500,000,  is  demanded  by  its  legitimate  corpo- 
ate  business.  If  so,  and  there  be  allowed  a  return  thereon  of  6. per 
ent.,  there  are  no  net  earnings  to  capitalize  for  intangible  rights, 
t  is  not  necessary  to  decide  to  what  degree  the  defendants  are  in  er- 
or,  although  it  is  clear  that  the  limit  of  50  acres  is  incorrect.  The 
ifficulty  is  that  the  relator  affirmatively  shows  that  some  part  of  such 
md  is  not  required  for  its  purposes,  inasmuch  as  the  reason  given  for 
:s  acquisition  furnishes  no  just  ground  therefor. 

The  court  in  this  proceeding  Should  not  unduly  disturb  the  sound 
iscretion  of  its  directors  in  determining  the  quantity  of  land  needed 
or  its  present  wants,  or  those  reasonably  expectable.  But  it  is  stated 
y  relator's  engineer  that  all  the  land  is  necessary,  "in  the  first  place, 
0  properly  protect  the  source  of  water  supply,  and,  again,  to  protect 
IS  against  suits  for  damages  to  farms  for  draining  the  land,  and 
robably  the  most  important  thing  is  to  protect  us  against  the  city 
f  Brooklyn" ;  that  it  was  purchased  by  his  advice  for  the  protection 
nd  increase  of  the  water  supply  of  the  company.  But  it  appears  that 
le  relator  had  ample  power  to  enjoin  the  city  from  taking  land  for 
uch  use  as  would  interfere  with  its  watershed,  and  that,  indeed,  it 
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did  restrain  the  city  in  such  attempt.  Hence  some  portion  of  the  land 
held  by  relator  is  for  its  authorized  use,  and  a  residue,  not  defined  or 
valued,  is  to  prevent  its  acquisition  by  the  city  for  a  purpose  injurious 
to  the  relator.  But  such  act  on  the  part  of  the  city  was  not  fairly 
apprehendible,  because  it  would  not  have  been  legally  possible.  Hence 
the  court  is  met  with  the  impossibility  of  determining  how  much  of 
the  land  held  by  relator  is  necessary  for  its  corporate  purposes.  The 
defendants'  estimate  is  too  limited.  The  relator's  holding  is  too  much. 
This  condition  of  the  record  baffles  inquiry ;  for  the  acreage,  with  its 
value,  is  a  necessary  factor  in  ascertaining  the  amount  of  a  correct 
assessment.  The  relator's  ample  brief  instructively  presents  its  con- 
tention as  to  the  method  of  ascertaining  a  just  assessment;  but  it  con- 
stantly uses  as  an  element  therein  the  whole  acreage,  and  thereby  cm- 
ploys  an  item  not  in  its  entirety  admissible  for  the  purpose. 

The  assessment  must  be  deemed  correct  in  the  first  instance,  and 
the  relator  must  show  that  the  assessors  pursued  an  illegal  or  incorrect 
method,  or  inaccurately  applied  a  proper  method,  resulting  in  over- 
valuation. It  is  considered  that  the  relator,  with,  the  burden  upon  it, 
has  failed  to  show  error  in  method  or  result,  save  as  hereinafter  no- 
ticed. This  leads  to  tlie  inquiry  whether  the  trial  court  was  justified 
in  reducing  the  assessment  from  $275,000  to  $239,250  on  accoimt  of 
inequality  of  assessment.  The  defendants  are  presumed  to  have  as- 
sessed the  relator's  property  at  its  full  value.  It  appears  that  in  the 
borough  of  Queens  property  is  assessed  at  87  per  cent,  of  its  full 
value.  Hence  the  reduction  of  13  per  cent.,  directed  by  the  trial  court, 
was  justified,  and  it  is  considered  that  the  evidence  does  not  show  an 
inequality  demanding  further  reduction. 

The- order,  in  so  far  as  appealed  from,  should  be  affirmed,  without 
costs. 


PEOPLE  V.  BERMEL. 
(Supreme  Court,  Trial  Term,  Queens  County.    March  14,  1911.) 

1.  Gband  Jury  (§  30*) — Witnesses— Privilege. 

Under  Const,  art.  1,  §  6,  prohibiting  compulsory  testimony  against  one- 
self, a  witness  before  a  grand  jury  in  an  investigation  not  directed 
against  him  cannot  be  compelled  to  give  self -incriminating  evidence,  but 
if  he  waives  the  privilege,  his  testimony  can  be  used  against  him,  but  if 
he  is  the  person  investigated,  he  cannot  be  legaUy  subpoenaed  or  sworn, 
though  he  claim  no  privilege. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury,  Cent  Dig.  §|  75-78;  Dec. 

Dig.  g  36.*J 

2.  Indictment  and  Information  (§  10*) — ^Privilege— Evidkncb— Weight. 

Evidence  held  to  show  that  an  indictment  for  perjury  was  based  on 
testimony  taken  in  an  investigation  directed  against  accused,  thus  mak- 
ing it  Invalid. 

[Ed.  Note. — For  other  oases,  see  Indictment  and  Information,  Cent 
Dig.  §  868;   Dec.  Dig.  §  10.*] 

•For  otber  cases  tee  same  topic  &  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  dat«,  ft  Kep'r  Indiiiif 
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Indictment  and  Initobmation  (§  10*) — Pbivilegi. 

Invalidity  of  an  indictment  because  accused  was  improperly  subpoenaed 
before  the  grand  jury  which  indicted  him  is  not  avoided,  though  there 
was  other  testimony  to  sustain  the  indictment 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  §  868;   Dec.  Dig.  |  10.*] 


Charles  Bermel  was  indicted  for  perjury, 
idictment.     Motion  sustained. 


On  motion  to  quash  the 


Frederick  G.  Dewitt,  Dist.  Attv.,  for  the  People, 
John  B.  Merrill,  for  defendant. 

CRANE,  J.  In  December  of  1910  Charles  Bermel  was  indicted  by 
le  grand  jury  of  Queens  county  for  the  crime  of  perjury  in  having 
worn  falsely  before  the  grand  jury  of  that  county  on  the  22d  day  of 
anuary,  1908,  regarding  the  receipt  and  disposition  of  $20,000,  the 
roperty  of  his  brother,  Joseph  Bermel.  This  motion  is  made  to  dis- 
liss  and  quash  this  indictment  on  the  ground  that  the  defendant's 
Dnstitutional  rights  were  violated,  in  that  he  was  subpoenaed  before 
le  grand  jury  finding  this  indictment  in  December  of  1910,  and  com- 
elled  to  be  a  witness  against  himself  in  a  proceeding  which  was  actu- 
lly  against  him,  and  that  this  indictment  is  based  upon  such  illegal 
nd  illegally  procured  evidence. 

The  general  rule  applicable  to  the  examination  of  defendants  before 
le  grand  jury  is  this :  If  there  is  being  conducted  a  general  investiga- 
on  into  affairs  and  conditions  private  or  public,  not  aimed  at  any 
articular  individual  or  individuals,  and  witnesses  are  subpoenaed  and 
worn  before  the  grand  jury  making  this  investigation,  a  witness  may 
[aim  the  privilege  of  refusing  to  answer  any  question  which  might  tend 
5  incriminate  him,  and  he  cannot  be  compelled  to  answer.  He  cannot 
e  compelled  to  be  a  witness  against  himself  as  to  the  commission  of 

crime  before  any  investigation  or  hearing  recognized  by  law.  The 
Constitution  of  this  state  provides  that : 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
rime    ♦    ♦    *    unless  on  the  presentment  or  indictment  of  a  grand  jury, 
*    *    nor  shaU  he  be  compelled  in  any  criminal  case  to  be  a  witness 
gainst  himself."    Article  1,  §  6. 

If  the  witness  upon  such  general  investigation,  not  aimed  at  him, 
lils  to  claim  this  privilege  or  constitutional  right,  his  testimony  may 
e  used  against  him,  or  even  be  the  basis  of  an  indictment.  But  where, 
n  the  other  hand,  the  investigation  before  the  grand  jury  is  a  proceed- 
ig  against  him,  or,  being  ostensibly  a  general  investigation,  is,  in  fact, 
5  shown  by  the  circumstances  and  evidence,  a  proceeding  against  him, 
len  the  defendant's  constitutional  right  is  violated  if  he  be  subpoenaed 
efore  the  grand  jury,  sworn  and  questioned,  though  he  makes  no 
[aim  of  privilege  or  exemption.  Briefly  stated,  if  the  person  testify- 
ig  is  a  mere  witness,  he  must  claim  his  privilege  on  the  ground  that 
is  answers  will  incriminate  him,  whereas,  if  he  be  in  fact  the  party 
roceeded  against,  he  cannot  be  subpoenaed  and  sworn,  even  though 
e  claim  no  privilege.    People  v.  Gillette,  126  App.  Div.  665,  111  N. 

For  other  cases  aee  same  topic  ft  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Y.  Supp.  133 ;  People  ex  rel.  Hummel  v.  Dav)s  105  App.  Div.  598, 
94  N.  Y.  Supp.  1037;  Counselman  v.  Hitchcock,  142  U.  S.  547,  12 
Sup.  Ct.  195,  35  L.  Ed.  1110;  People  v.  Singer,  18  Abb.  N.  C.  96; 
People  V.  Haines,  1  N.  Y.  Supp.  55;  State  v.  Froiseth,  16  Minn.  29G 
(Gil.  260) ;  State  v.  Gardner,  88  Minn.  130,  92  N.  W.  529.  The  party 
testifying  may,  in  fact,  be  the  defendant  or  the  party  proceeded  against, 
and  not  a  mere  witness,  although  he  be  not  under  arrest  or  openly 
charged  with  the  crime  or  proceeded  against  in  name.  The  title  of  the 
proceeding  cannot  determine  rights,  as  constitutional  protection  is  one 
of  substance  and  not  of  form.  If  the  person  examined  before  tiie 
grand  jury  be  in  fact  the  one  ainied  at,  sought  for,  and  charged  with 
the  crime,  the  title  of  the  proceeding  cannot  make  his  examination  leg^l. 
The  whole  question  to  be  determined,  therefore,  upon  this  motion,  is 
whether  or  not  this  indictment  is  based  upon  the  testimony  of  Charles 
Bermel,  taken  before  the  grand  jury  in  December  of  1910,  and  whether 
at  that  time  he  was  actually  the  person  proceeded  against.  In  January 
of  1908  the  grand  jury  of  Queens  county  was  investigating  the  purchase 
of  Kissena  Park,  and  whether  or  not  the  officials  of  the  borough  had 
received  bribes  in  connection  therewith.  Joseph  Bermel  had  been  pres- 
ident of  the  borough  at  the  time  of  the  purchase  and  his  brother  Charles 
Bermel,  a  tailor,  and  in  no  way  connected  with  the  borough  govern- 
ment, was  subpoenaed  before  the  grand  jury  and  examined  as  a  wit- 
ness regarding  the  moneys  which  it  was  claimed  Charles  Bermel  had 
received,  and  more  particularly  whether  the  sum  of  $20,000  which  he 
had  in  his  possession  was  not  in  fact  the  property  of  Joseph  Bermel 
and  the  proceeds  of  a  bribe.  At  the  time  Charles  Bermel  was  a  wit- 
ness, he  was  examined  very  fully,  and,  if  his  testimony  thus  given  were 
false,  there  is  no  question  but  what  he  can  be  indicted  and  prosecuted 
for  perjury.  He  was  not  then  the  party  proceeded  against.  In  De- 
cember of  1910,  as  above  stated,  he  was  indicted  for  perjury  for  hav- 
ing sworn  falsely  before  this  grand  jury  of  1908,  but  m  procuring  this 
indictment  the  Deputy  Attorney  General  did  not  confine  himself  to 
producing  other  witnesses  to  prove  the  falsity  of  Charles  Bermel's 
statements,  but  again  subpoenaed  Charles  Bermel.  The  examination 
resulting  in  the  indictment  for  perjury  was  commenced  December  6, 
1910,  and  is  entitled,  "In  the  matter  of  the  investigation  ordered  by  the 
Governor  of  the  state  of  New  York  into  the  affairs  of  the  borough  of 
Queens,"  but  it  is  quite  apparent  that  Charles  Bermel's  testimony  was 
aimed  directly  against  himself,  and  that  the  proceeding  was  in  reality 
against  him.  The  testimony  he  had  given  about  this  matter  in  1908 
was  then  in  the  hands  of  the  examining  counsel,  and  Charles  Bermel 
was  not  questioned  so  much  regarding  his  transactions  with  and  for 
his  brother  as  he  was  regarding  the  truth  or  falsity  of  his  previous 
statements.  Certain  extracts  taken  from  the  testimony  before  the 
grand  jury  will  illustrate  how  the  proceeding  was  aimed  directly  at 
him: 

"Q.  You  were  subpoenaed  before  the  grand  Jury  for  the  county  of  Queens 
when  the  grand  jury  was  making  an  investigation  into  the  Kissena  Park 
matter?    A.  Yes. 

"Q.  Testified  there  under  oath?    A.  Yes. 
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"Q.  Did  you  ever  testify  tliat  on  December.  1907,  you  deposited  $15,070  In 
your  bnnk  account?    A.  Yes. 

•'Q.  Don't  you  think,  in  view  of  the  fact  that  I  have  a  transcript  of  your 
account,  you  must  be  mistaken  In  regard  to  this,  that  you  probably  are  miS" 
taken?    A.  I  may  be  mistaken.     I  may  have  deposited  some  of  my  money. 

*'Q.  You  are  fully  aware  that  to  give  false  testimony  before  the  grand  jury 
Is  perjury ;  you  are  aware  of  that?    A.  Yes,  sir. 

"Q.  Did  you  testify  as  follows  when  you  were  before  tlie^rand  jury:  *Q.  In 
December  of  1907  you  deposited  |15,070?  A.  Yes;  that  is  not  my  money. 
I  got  It  In  New  York  of  a  man  named  Hey  ward.*  Q.  Is  that  the  truth?  A. 
If  I  made  that  statement,  I  made  that  statement  by  being  mixed  up. 

"Q.  How  do  you  explain  your  present  testimony  if  you  swore  before  the 
grand  jury  that  your  brother  arranged  with  Heyward,  and  that  you  went 
and  got  the  money  from  H6yward?  A.  What  I  am  telling  you  is  only  the 
truth. 

"Q.  Then  you  testified  falsely?    A.  I  must  have  made  a  mistake. 

*'Q.  How  could  you  make  a  mistake  in  such  a  matter  as  that?  A.  I  don't 
know. 

"Q.  Don't  you  think  before  you  get  Involved  any  further  in  this  matter  you 
had  better  make  a  clean  honest  statement  of  the  transaction?  A.  I  am  trying 
to  make  it  as  honest  as  I  can. 

"Q.  You  are  making  statements  diametrically  opposed  to  what  you  said 
before  the  grand,  jury  before.  Now  we  can  Indict  you  before  you  leave  this 
room?    A.  Now,  counsellor,  I  cannot  remember  what  I  testified  to  before." 

The  ^bove  with  much  more  of  like  nature  shows  that  Charles  Ber- 
mel  was  being  questioned  regarding  his  false  testimony,  and  that  the 
severe  cross-examination  was  aimed  directly  at  his  alleged  perjury  or 
false  swearing;  that  he  was  the  person  being  charged  with  crime. 
Three  days  thereafter  the  witness  Heyward  was  called  and  examined, 
at  the  end  of  whose  testimony  there  is  this  note : 

"Succeeding  and  final  examination  conducted  by  Frederick  C.  Dewitt,  Esq., 
District  Attorney  of  Queens  County." 

Then  on  the  20th  of  the  same  month,  and  before  the  same  grand 
jury,  Heyward  is  recalled,  and  the  caption  of  the  proceeding  is  made/ 
"The  People  of  the  State  of  New  York  against  Charles  Bermel."  Other 
witnesses  are  called  on  the  same  day  to  give  testimony  against  Charles 
Bermel  regarding  his  perjury  resulting  in  the  indictment  for  perjury 
here  attacked.  It  is  at  once  apparent  that  the  grand  jury  based  its  in- 
dictment for  perjury  against  Charles  Bermel,  not  only  upon  the  wit- 
nesses recalled  upon  the  20th,  but  also  upon  his  testimony  given  two 
weeks  before.  Two  things  are  quite  evident:  First,  that  beginning 
with  the  examination  of  Charles  Bermel  before  the  grand  jury  of 
December  6th,  and  ending  with  the  examination  of  other  witnesses  on 
the  20th,  this  portion  of  the  investigation  was  aimed  against  Charles 
Bermel  directly,  as  an  offender  charged  with  perjury;  second,  that 
there  is  nothing  whatever  to  indicate  that  in  indicting  Charles  Bermel 
the  grand  jury  did  not  consider  and  act  upon  his  cross-examination 
with  a  view  to  perjury;  in  fact,  it  is  rather  to  be  presumed  that  they 
did  act  upon  it.  Consequently  a  substantial  right  of  this  defendant 
was  transgressed,  as,  in  the  face  of  the  constitutional  provision  that  no 
person  shall  be  compelled  in  a  criminal  case  to  be  a  witness  against 
himself,  he  was  subpoenaed  and  sworn  as  a  witness  and  examined  up- 
on a  charge  of  perjury  directly  aimed  at  him. 
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It  may  be  said  that  there  was  sufficient  testimony  from  the  other 
witnesses  to  establish  the  charge  of  perjury,  and  that  Bermel's  testi- 
mony might  be  eliminated,  or  that  a  ruling  to  the  eflFect  that  his  tes- 
timony could  not  be  used  against  him  upon  the  trial  would  be  suffi- 
cient.   This  is  well  answered  in  the  case  of  State  v.  Gardner,  supra: 

"The  constitutional  guaranty  is,  not  that  no  person  should  be  compelled 
to  give  evidence  against  himself  which  Is  made  the  basis  of  an  indictment 
against  him,  but  it  is  that  he  shall  not  be  compelled  to  be  a  witness  against 
himself.  This  constitutional  guaranty  must  receive  a  liberal  construction,  to 
the  end  that  personal  rights  may  be  protected.  Where  a  witness  is  compelled 
to  testify  against  himself,  the  injury  inheres  in  the  violence  done  to  hlfl 
rights.  The  constitutional  guaranty  not  only  protects  a  person  from  being 
compelled  to  give  direct  evidence  tending  to  establish  his  guilt,  but  also  from 
giving  any  circumstance  or  link  in  the  chain  of  evidence  which  may  tend  to 
convict  him  of  a  crime.  Such  disclosures  might  furnish  the  only  means  of 
discovering  the  names  of  those  who  could  give  evidence  concerning  the  trana- 
actlon." 

It  does  not  do  to  call  a  defendant  before  the  grand  jury  and  cross- 
examine  him,  then  later  call  other  witnesses,  and  base  an  indictment 
solely  upon  the  testimony  of  the  other  witnesses,  claiming  that  the  il- 
legal examination  of  the  defendant  can  be  disregarded  and  ignored  or 
wiped  out  of  the  record.  Such  a  procedure  would  open  a  very  wide 
door  for  abuse  and  oppression.  It  may  very  well  be  that  Charles 
Bermel  committed  perjury,  and  that  no  particular  harm  was  done 
him  individually  by  his  examination  before  the  grand  jury,  as  he 
can  be  readily  indicted  again  upon  proper  testimony,  and  should  be, 
but,  in  the  interests  of  orderly  procedure  and  of  those  methods  which 
heretofore  have  seemed  wise  and  safe  for  the  administration  of  the 
criminal  law,  I  must  set  this  indictment  aside.  Overzeal  in  honest  en- 
deavor sometimes  leads  to  as  dangerous  a  practice  as  indolence  from 
improper  motives. 

This  indictment,  therefore,  is  quashed  and  dismissed,  with  direc- 
tions to  the  district  attorney  of  Queens  county  to  again  submit  this 
charge  of  perjury  against^  Charles  Bermel  to  another  grand  jury,  be- 
fore which  the  defendant  shall  not  be  summoned  and  examined. 


VORCE  V.  MURRAY. 
(Supreme  Oourt,  Appellate  Division,  Third  Department    March  8;  1911.) 

Negligence  (§  29*) — Dangerous  Pbemtses-Oblioation  op  Ownbb. 

One  In  charge  of  a  walk  furnishing  the  means  of  access  to  his  house 
and  to  other  premises  owned  by  him  owes  a  duty  to  one  visiting  him. 

[Ed.  Note. — ^For  other  cases,  see  Negligence,  Cent  Dig.  §  41;  Dec  Dig. 
i  29.*] 

Sewell  and  Houghton,  JJ.,  dissenting. 

Appeal  from  Trial  Term. 

Action  by  Orrin  Vorce  against  Eleanor  D.  Murray.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

*For  other  casM  see  same  topic  &  8  numbsr  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezw 
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\rgued    before    SMITH,    P.    J.,    and    KELLOGG,    SEWELL, 

)UGHTON,  and  BETTS,  JJ. 

Jdgar  T.  Brackett  (James  A.  Leary  and  Walter  A.  FuUerton,  of 

msel),  for  appellant. 

rhaMes  B.  Templeton  (Nash  Rockwood  and  L.  B.  McKelvey,  of 

insel),  for  respondent. 

PER  CURIAM.  It  is  fair  to  assume  from  the  record  that  the  walk 
question  was  the  means  of  access  to  Mrs.  Murray's  house,  which 
plaintiff  was  visiting.  It  was  also  the  means  of  access  to  other 
ements  and  premises  owned  by  the  defendant,  and  apparently  she 
1  charge  of  it.  The  defendant,  therefore,  owed  a  duty  to  him. 
rhe  judgment  is  therefore  reversed,  and  a  new  trial  granted,  with 
ts  to  the  appellant  to  abide  the  event. 

JEWELL  and  HOUGHTON,  JJ.,  dissent. 


REYNOLDS  v.  WHITE  et  al. 

preine  Court,  AppeUate  DIyIsIod,  Second  Department     March  17,  1911.) 

rendob  and  pubchaskb  (§  341*) — tlltx— marketability— bubden  of 
Pboov. 

A  purchaser  who  rejects  a  title  because  unmarketable  and  who  sues  for 
the  money  paid  has  the  burden  of  proving  unmarketability. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  f 
1012;    Dec.  Dig.  {  341.*] 

^ENDOB   AND   PUBCHASEB    (§    112*) — DEFECTIVB    TiTLB— EFFECT. 

Where  the  price  fixed  In  a  contract  of  sale  of  real  estate  was  a  sum 
per  acre  as  the  acreage  was  determined  by  a  survey,  which  was  subse- 
quently made,  a  defect  in  the  title  of  an  Insignificant  part  did  not  Justify 
the  purchaser  In  rejecting  the  entire  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Dea  Dig.  f 
112.*] 

Vendob  and  Pubchasbb  (§  130*) — Unuabketable  Title— EJvidencb. 

Where,  in  an  action  by  a  purchaser  for  payments  made  for  land  be- 
cause of  unmarketability  of  the  title,  counsel  for  the  vendor  conceded  in 
open  court  that  the  title  to  two  acres  was  based  on  a  quitclaim  deed  by 
a  grantor  not  shown  to  have  acquired  any  title,  the  court  could  not  re- 
quire the  purchaser  to  rely  on  another  apparently  perfect  title  to  the 
two  acres  through  the  deed  of  another. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  {§ 
245,  246;   Dec.  Dig.  §  130.*] 

^dvebsb  Possession  (§  14*)— Acts  Constitutino  Possession. 

A  tract  Included  in  a  quitclaim  deed  executed  in  1871  was  rough  wood- 
land. During  part  of  the  time  up  to  1906,  the  tract  had  been  Inclosed  by 
a  fence,  but  for  a  long  time  the  fence  had  been  removed  from  its  westerly 
part.  There  was  a  ditch  along  the  westerly  boundary.  There  was  no 
evidence  that  the  tract  had  been  in  any  way  cultivated  or  used  for  the 
supply  of  fuel  or  fence  timber,  or  for  any  purpose  of  husbandry.  Held, 
not  to  show  title  by  adverse  possession  under  Code  Civ.  Proc  §§  369, 
370,  defining  adverse  possession  by  a  person  claiming  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent.  Dig.  f§  77- 
81 ;    Dec.  Dig.  S  14.*] 

>r  other  cases  see  same  topic  A  8  humbkr  in  Dec.  ft  Am.  Digs.  19C7  to  date^  ft  Rep'rlndezes 
128N.T.S.— 34 
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5.  Vendob  and  Pubchasbb  (|  334*) — ^Unhasretabiijtt  of  Title— Effect. 

Where  the  market  value  of  a  parcel  to  which  the  y«idor  had  good  title 
was  substantially  injured  for  purposes  of  development  and  sale  in  con- 
sequence of  a  defect  in  the  title  of  another  parcel  to  be  conveyed  by  the 
vendor  under  the  contract  of  sale,  the  purchaser  need  not  carry  out  his 
contract,  but  he  may  recover  back  the  earnest  money  paid,  with  interest 
and  the  reasonable  expenses  incurred  in  examining  the  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  EHg.  {{ 
959-980;  I>ec.  Dig.  |  334.*] 

Appeal  from  Trial  Term,  Nassau  County. 

Action  by  William  H.  Reynolds  against  William  De  Courcy  White 
and  others.  From  a  judgment  for  plaintiff  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeal.    Affirmed. 

See,  also  134  App.  Div.  248,  118  N.  Y.  Supp.  979. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Eliphalet  W.  Tyler,  for  the  appellants, 
Charles  C.  Clark,  for  the  respondent. 

BURR,  J.  On  May  12, 1906,  defendants  entered  into  a  contract  with 
Joseph  E.  Humbert,  by  which  they  agreed  to  sell,  and  he  agreed  to 
purchase,  a  tract  of  land  near  the  village  of  Rockville  Centre,  known 
as  Reservoir  Park  and  Lynbrook  Driving  Park,  and  more  particularly 
described  in  said  contract  as  the  property  conveyed  by  three  several 
deeds,  one  of  which  was  referred  to  as  a  deed  made  by  Richard  Bedell 
and  wife  to  William  De  Courcy  White,  dated  September  17,  1883, 
and  recorded  September  20th  in  the  same  year.  This  contract  was 
assigned  by  Humbert  to  plaintiff,  and  the  closing  of  the  title  was  from 
time  to  time  adjourned  until  November  28,  1906.  On  that  day  plain- 
tiff refused  to  complete  his  purchase,  alleging  that  there  was  a  defect 
in  defendant's  title  to  a  part  of  the  premises.  Thereafter  he  brought 
this  action  to  recover  the  earnest  money  and  the  expenses  of  exam- 
ining the  title,  and  from  a  judgment  in  his  favor  defendants  appeal. 

The  burden  of  showing  that  the  title  was  unmarketable  is  upon 
plaintiff.  Reynolds  v.  White,  134  App.  Div.  248,  118  N.  Y.  Supp. 
979.  The  alleged  defect  was  in  connection  with  a  part  of  the  land 
described  in  the  deed  from  Bedell  to  White,  above  referred  to.  This 
deed  appeared  to  describe  three  pieces  of  land.  The  second  parcel 
lay  to  the  east  of  the  highway  known  as  Ocean  avenue,  and  was  ex- 
cepted from  the  contract,  and  need  not  be  again  referred  to.  The 
first  parcel  was  situated  on  the  westerly  side  of  said  highway  and  was 
irregular  in  form  and  was  described  by  n\etes  and  bounds ;  the  distance 
being  measured  in  feet  and  fractions  of  a  foot,  and  the  angles  being 
measured  by  degrees  and  minutes  of  a  circle. 

That  which  appeared  to  be  a  third  separate  and  distinct  parcel  was 
thus  described : 

"AH  that  certain  piece  or  parcel  of  sprout  woodland  situate  in  said  town, 
county  and  state,  and  lying  west  of  tlie  residence  of  Robert  M.  Carman, 
bounded  and  described  as  follows,  westerly  by  land  of  Henry  Hewlett,  south- 
erly,  easterly  and  northerly  by  land  of  Joseph  Pearsall,  containing  by  esti- 
mation two  acres  be  the  same  more  or  less." 

•For  other  cmm  mo  same  topic  it  i  numbeb  In  Dec.  A  Am.  Dlgi.  1907  to  <Uto,  ft  Rep'r  Xndezeo 
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[n  declining  to  carry  out  the  contract,  plaintiff  contended  that 
\  only  record  title  to  these  two  acres  of  land  consisted  of  a  quitclaim 
id  from  Oliver  S.  Denton  to  Richard  Bedell,  dated  February  21, 
rC,  and  duly  recorded,  and  a  quitclaim  deed  from  Zacheriah  Abrams 
Oliver  S.  Denton,  dated  September  4,  1871,  and  duly  recorded, 
is  latter  deed  contained  a  recital  that  the  premises  were  the  same 
those  conveyed  by  a  warranty  deed  bearing  date  the  21st  day  of 
bruary,  1828,  made  and  executed  by  Isaac  Pearsall  and  Nancy,  his 
fe,  to  Zacheriah  Abrams.  This  deed  was  not  recorded,  nor  was 
I  original  produced,  at  the  time  when  the  contract  was  to  be  closed, 
ere  was  some  evidence  given  that  there  were  outstanding  mort- 
s^es  upon  a  part  of  the  property,  and  an  unpaid  tax ;  but  it  appears 
Lt  these  liens  could  have  been  removed,  and  the  trial  court  did  not 
1,  nor  would  the  evidence  warrant  a  finding,  that  these  incumbranc- 
were  assigned  as  objections  to  the  title  or  as  reasons  for  plaintiff's 
usal  to  complete. 

rhe  doubt  about  the  title  arose  from  the  inability  of  plaintiff's  exam- 
:rs  to  locate  the  plot  referred  to  as  the  "two  acres  of  sprout  wood- 
id."  When  the  title  was  rejected,  they  seem  to  have  supposed  that 
s  two-acre  piece  was  not  included  within  the  boundaries  of  the  par- 
previously  specifically  described,  but  was  separate  and  distinct 
irefrom. 

Upon  the  second  trial,  it  was  established  by  old  surveys  and  the 
timony  of  witnesses,  beyond  dispute,  that  substantially  the  whole 
the  parcel  referred  to  in  the  "two-acre"  description  was  already  in- 
ded  in  the  large  piece  specifically  described,  the  title  to  which  was 
juired  by  Bedell  from  the  executors  of  Pearsall  in  1872.  If  there 
iny  part  thereof  which  is  not  thus  included,  it  is  so  small  and  insig- 
icant  that,  even  if  the  title  through  quitclaim  deeds  was  defective, 
ivould  be  no  ground  for  rejecting  the  entire  title,  as  the  price  was 
ed  in  the  contract  at  a  certain  sum  per  acre,  the  amount  of  the  acre- 
5  to  be  determined  by  an  actual  survey,  which  was  subsequently 
de. 
Wlien  the  case  was  here  before  (Reynolds  v.  White,  supra),  we  said  : 

There  was  no  evidence  offered  that  the  quitclaim  deed  was  essential  to 
title  of  Bedell,  whose  chain  appears  as  from  the  executors  of  G.  Pearsall- 
their  said  conveyance  of  1872.  *  *  *  It  may  be  that  the  plaintiff  could 
>ve  that  the  quitclaim  deed  was  essential,  and  in  that  event  another  ques- 
a  might  arise,  but  we  do  not  find  that  he  did  so." 

[t  would  appear  now  as  if  there  were  two  chains  of  title  to  this  two- 
e  piece,  one  of  them  derived  through  the  executors  of  Pearsall,  and 
\  other  through  the  quitclaim  deeds.  As  to  the  whole  of  the  parcel 
■ived  from  the  Pearsall  executors,  there  is  no  evidence  to  establish 
it  the  defendants  did  not  have  both  a  good  and  marketable  title, 
1  if  it  were  not  for  a  concession  of  counsel  for  the  defendants, 
ide  upon  the  trial,  we  should  suppose  that  defendants  could  rely 
on  this  title,  and  that  it  could  be  no  objection  to  the  same  that  it 
s  fortified  and  strengthened  by  quitclaim  deeds  from  persons  who, 
:ording  to  plaintiff's  contention,  had  no  title  to  that  part  thereof  re- 
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ferred  to  as  the  "two-acre  piece."  But,  during  the  progress  of  the 
trial,  after  it  had  been  definitely  conceded  that  these  two  acres  lay 
within  the  northwest  corner  of  the  parcel  derived  from  the  PcarsaU 
executors,  and  referred  to  as  the  "Bedell  portion  1-A»"  this  occurred: 

"The  Court:  And  these  two  acres — It  is  conceded  the  two  acres  referred  to 
are  those  under  the  quitdalm  deed  of  which  there  is  no  prior  title?  Plaintiffs 
Counsel:  Yes.  The  Court:  These  particular  two  acres.  That  is  conceded,  1 
understand,  by  all  the  parties.  There  is  no  prior  record  title  to  the  two  acres 
than  the  quitclaim  deed?  Defendant's  Counsel:  That  is  my  understandhig. 
Plaintift*s  Counsel:  That  is  right  The  Court:  That  was  the  condition  that 
confronted  the  parties  at  the  time  of  the  closing?  Plaintiffs  Counsel:  Yes. 
The  Court:  That  is  the  fact,  is  it?  Defendant's  Counsel:  That  is  my  un- 
derstanding, sir;  yes,  sir." 

In  the  face  of  this  concession,  we  feel  that  we  cannot  rely  upon  that 
which  would  seem  to  be  another  and  perfect  title  to  these  two  acres 
through  the  Pearsall  deed.  It  therefore  would  appear  through  this 
concession  that  the  plaintiff  has  now  shown  that  it  is  essential  to  de- 
fendant's title  that  such  title  as  was  acquired  through  the  quitclaim 
deeds  should  be  both  good  and  marketable.  If  there  had  been  in  this 
case  clear  and  positive  evidence  of  actual  possession  under  the  deed 
made  in  1871,  continued  down  to  the  date  when  the  contract  was  to 
be  completed,  it  might  be  that  the  trial  court  would  have  been  justified 
in  holding  the  title  to  be  marketable.  Code  of  Civil  Procedure,  §§  369, 
370 ;  Freedman  v.  Oppenheim,  187  N.  Y.  101,  79  N.  E.  841,  116  Am. 
St.  Rep.  695.  But  the  evidence  in  this  case  fails  to  establish  this.  The 
property  was  rough  woodland.  During  a  part  of  the  time  it  had  been 
surrounded  by  a  fence;  but  for  a  long  period  of  years  prior  to  the 
date  in  question  this  fence  had  been  removed  from  the  westerly  por- 
tion of  the  said  two  acres.  It  is  true  that  there  was  some  evidence 
that  there  was  a  ditch  along  the  westerly  boundary  of  the  land;  but 
a  ditch  could  hardly  be  deemed  a  substantial  inclosure  for  property  of 
that  character.  There  was  no  evidence  that  it  had  been  in  any  way 
cultivated  or  improved,  or  used  for  the  supply  of  fuel  or  fencing  tim- 
ber, or  for  any  of  the  purposes  of  husbandry,  or  that  any  use  what- 
ever had  been  made  of  the  premises.  Under  such  circumstances,  there 
remained  but  one  question  to  be  determined  by  the  trial  court,  and 
that  was :  Did  the  fact  that  on  November  28,  1906  (that  being  the  law 
or  closing  day)  there  was  a  defective  title  to  the  two-acre  plot  con- 
cededly  located  within  the  69-acre  plot  (the  large  piece),  on  the  west- 
erly line  thereof  and  about  midway  between  the  northerly  and  south- 
erly bounds  of  the  69-acre  plot,  affect  the  then  market  value  of  the 
remainder  of  the  69-acre  plot  in  both  a  material  and  detrimental  man- 
ner for  the  purposes  of  development  and  sale  in  lots  or  plots?  This 
question  was  submitted  to  the  jury  for  a  special  finding  thereon.  The 
jury  found  that  such  was  the  case,  and  the  evidence  fully  warranted 
its  conclusion. 

It  follows,  therefore,  that  the  plaintiff  was  not  under  obligations 
to  carry  out  his  contract,  and  that  he  is  entitled  to  recover  back  the 
earnest  money  paid,  with  the  interest  thereon,  and  the  reasonable  ex- 
penses incurred  by  him  in  the  examination  of  the  title.    As  to  the 
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amount  of  this,  there  was  no  dispute,  and  the  judgment  entered  in 
favor  of  the  plaintiff  in  this  action  for  such  amount  must  be  affirmed, 
with  costs. 
All  concur,  except  JENKS,  P.  J.,  who  took  no  part 


BUTTS  et  al.  t.  CAREY  et  aL 
(Supreme  Court,  Appellate  Dlvlflioii,  First  Department    March  24,  1911.) 

1.  Attobnet  and  Client  (§  192*) — Compensation— Lien— Enfobcemknt. 

A  finding  In  favor  of  an  attorney  claiming  a  lien  on  premises  conveyed 
by  his  client,  that  the  client's  equity  in  the  remaining  premises  "may  not" 
be  sufficient  to  meet  the  attorney's  claim,  does  not  establish  the  fact  ad- 
versely to  the  client*s  defense  that  the  equity  is  sufficient 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  IS 
425-427;   Dec.  Dig.  f  192.*] 

2.  Attorney  and  Client  (§  184*) — Compensation— Lien— Enfobcembnt. 

An  attorney's  lien  for  services  should  be  satisfied  out  of  property  sub- 
ject thereto  In  the  inverse  order  of  alienation,  in  case  of  conveyance  by 
the  client 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  f  388; 
Dec  Dig.  §  184.*] 

3.  Attobnet  and  Cuent  (S  144*) — Retaineb-^Jontbact— Construction. 

An  ambiguous  retainer  agreement  must  be  construed  most  strongly 
against  the  attorneys. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and  Client  Cent  Dig.  §§ 
332,  333 ;   Dec.  Dig.  §  144.*] 

4.  Attobnet  and  Client  (J  17C*) — Compensation— Lien— Constbuction   op 

Contract. 

A  retainer  agreement,  by  which  a  client  bound  herself  to  convey  to 
her  attorneys  one^fourth  of  all  property  recovered,  stated  that  "it  Is 
agreed  that  upon  adjusting  the  fee  after  Judgment,  the  improved  prop- 
erty ♦  ♦  ♦  shall  be  allotted  to  her,  and  if  there  be  not  sufficient  land 
remaining  to  allot  to  them  a  portion  equal  to  one-fourth  of  the  property 
recovered,  they  shall  receive  the  equivalent  in  cash,  and  she  shall  have 
the  right  ♦  ♦  ♦  to  pay  their  fee  in  land  or  cash.*'  Held,  that  they 
were  not  entitled  to  a  decree  for  a  lien  against  premises  conveyed  by  her 
if  her  equity  in  the  premises  retained  was  ample  to  satisfy  tielr  claim, 
though  her  selection  of  the  premises  conveyed  was  made  before  the 
amount  of  the  fee  was  adjusted. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client  Cent  Dig.  |  381 ; 
Dec.  Dig.  i  116.*} 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  W.  Butts  and  another  against  Marie  Julie  Col- 
lins Carey  and  others.  From  a  judgment  in  fa^or  of  the  plaintiff 
Butts,  the  defendant  Carey  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  MILLER,  and  DOWLING,  JJ. 

Louis  O.  Van  Doren,  for  appellant. 

P.  J.  Dobson  (James  J.  Thornley  and  W.  P.  Vining,  on  the  brief), 
for  respondents. 

*For  other  cases  see  same  topic  it  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  IndeTas 
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LAUGHLIN,  J.  The  plaintiffs  were  practicing  law  as  copartners, 
and  on  the  30th  day  of  November,  1904,  they  were  retained  by  Marie 
Julie  Elizabeth  Collins,  who  was  originally  made  a  party  defendant 
herein,  but  died  pending  the  action  to  bring  an  action  against  her  son 
Charles  H.  Collins  to  set  aside  a  deed  which  she  had  executed  to 
him,  dated  October  15,  1885,  and  delivered  March  25,  1887,  of  cer- 
tain premises  subdivided  into  six  lots  now  in  the  borough  of  tlie  Bronx, 
county  of  New  York.  They  accepted  the  emplo)rment  on  a  contingent 
basis.  It  was  agreed  that  they  were  to  receive  nothing  for  their  serv- 
ices unless  they  succeeded  in  recovering  the  property  or  some  part 
thereof,  or  a  judgment  for  the  value  or  some  part  of  the  value  there- 
of. The  agreement  by  which  they  were  retained  was  signed  and  ac- 
knowledged by  them  as  well  as  by  her.  The  further  part  of  the  agree- 
ment material  to  the  issues  presented  by  this  action  is  as  follows; 

"In  the  event  of  recovering  anything  from  her  said  son,  she  shall  and 
will  pay,  deliver,  transfer  and  convey  to  them,  and  they  will  accept  as  com- 
pensation In  full  for  their  services  and  counsel  fees,  one-fourth  of  any  and 
all  money  or  property  which  may  or  shall  be  paid,  allowed,  awarded,  ad- 
judged or  conveyed  to  her,  or  be  otherwise  recovered  from  him,  his  hein  or 
assigns,  and  she  does  hereby  assign  and  grant  unto  them  an  undivided  one- 
fourth  part  of  said  lots  numbered  56,  57,  58,  71,  72  and  73,  excepting  the 
small  lot  25  by  100  feet  conveyed  to  Michael  J.  Doran  by  deed  dated  June 
17,  1887;  and  excepting  the  plot  100  feet  by  101.89  feet  conveyed  to  Henry 
Garmond  and  others  by  deed  dated  February  26,  1896.  But  it  is  agreed 
that  upon  adjusting  the  fee  after  Judgment  against  or  settlement  with  the 
defendant,  the  improved  property  including  the  house  and  lot  where  she  lives 
shall  be  allotted  to  her,  and  if  tiiere  be  not  sufficient  land  remaining  to  allot 
to  them  a  portion  equal  to  one-fourth  of  the  whole  property  recovered, 
they  shall  receive  the  equivalent  in  cash,  and  she  shall  have  the  right  to 
choose  lots  lying  together  and  also  to  pay  their  fee  in  land  or  cash,  or  part 
in  lahd  and  part  in  cash.  To  ascertain  the  proportion  of  cash  to  be  paid, 
the  property  shall  be  appraised  by.  the  parties  hereto  at  its  fair  and  reason- 
able market  value." 

They  brought  an  action  as  contemplated  and  obtained  an  interloc- 
utory judgment  adjudging  their  client's  son  to  be  seised  in  fee  as 
trustee  for  her,  under  her  deed  to  him  dated  October  15,  1885,  refer- 
red to  in  the  agreement  by  which  they  were  retained,  of  lots  5©,  57, 
73,  and  part  of  lot  72,  and  also  adjudging  that  a  subsequent  deed  from 
her  to  her  son,  purporting  to  convey  lots  58  and  71  which  he  had  re- 
conveyed  to  her,  was  void  and  of  no  effect,  and  directing  him  to  ex- 
ecute to  her  a  deed  of  lots  56,  67,  73,  and  part  of  lot  72,  and  lots 
58  and  71,  and  ordering  an  accounting.  Pending  the  accounting  their 
client  conveyed  to  the  appellant,  who  is  her  daughter,  lots  68  and  71 
and  a  small  part  off  the  rear  of  the  part  of  lot  72  mentioned  in  the 
interlocutory  judgment  and  off  the  side  or  rear  of  lot  67,  which  con- 
cededly  embraced  the  homestead  referred  to  in  the  agreement  of  re- 
tainer, as  the  hou^e  and  lot  where  the  client  resided,  and  according 
to  the  contention  of  appellant  embraced  no  more,  but  respondent 
claims  that  it  embraces  considerably  more.  In  area  it  included  only 
a  little  more  than  one-half  of  the  premises  to  which  the  retainer  re- 
lates; for  it  embraced  23,500  square  feet,  leaving  a  remainder  of  the 
premises  in  area  20,700  square  feet.  This  deed  to  the  appellant  was 
recorded,  and  on  that  fact  coming  to  the  attention  of  the  plaintiffs 
they  recorded  the  agreement  of  retainer  and  thereafter  brought  this 
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:tion  for  a  partition  of  the  premises  thus  conveyed  to  the  appellant, 
id  to  have  it  adjudged  that  the  conveyance  by  their  client  to  the  ap- 
ellant  was  subordinate  to  their  rights  under  their  retainer  agreement 
id  for  other  relief  incident  thereto,  on  the  theory  that  the  retainer 
3jeement  in  and  of  itself  constituted  a  conveyance  to  them  of  an 
adivided  one-fourth  interest  in  the  premises  and  that  it  also  gave 
lem  a  lien  for  their  services  on  the  entire  premises.  At  the  time  they 
nought  this  action,  they  had  not  fully  performed  the  obligations  they 
ssumed  by  virtue  of  the  retainer  agreement,  for  they  had  not  re- 
Dvered  a  final  judgment,  or  obtained  a  reconveyance  to  their  client 
y  her  son.  Pending  the  action  the  plaintiflF  Bailey  transferred  to 
le  plaintiff  Butts  all  his  right,  title,  and  interest  in  the  premises  con- 
eyed  to  appellant  by  their  client,  and  in  and  under  the  retainer  agree- 
lent  as  well. 

The  court  found  that  the  conveyance  by  the  client  to  appellant  was 
'ithout  consideration  and  was  made  with  knowledge  on  the  part  of 
le  appellant  of  the  agreement  by  which  the  client  retained  the  plain- 
ifs,  and  as  conclusions  of  law  the  court  found  that  it  was  not  only 
lade  without  consideration  and  with  knowledge  of  said  agree- 
lent,  but  that  it  was  executed  and  accepted  in  fraud  of  the  rights  of 
le  plaintiffs,  although  there  was  no  allegation  of  fraud  and  no  proof 
f  or  finding  of  the  fact  upon  which  to  base  that  conclusion  of  law. 

Both  the  appellant  and  her  mother  allege  as  a  separate  defense  that 
le  mother's  equity  in  the  premises,  the  title  to  which  *she  did  not 
onvey  to  the  appellant  but  retained  in  herself,  was  and  is  ample  to 
atisfy  any  lien  or  other  claim  the  plaintiffs  may  have  for  services 
nder  the  agreement  of  retainer.  The  court  on  the  trial  excluded 
vidence  duly  offered  to  establish  this  separate  defense,  and  ruled 
roadly  that  such  evidence  was  not  germane  to  the  issue,  and  would 
ot  constitute  a  defense  to  the  action.  Counsel  for  appellants  duly 
xcepted  to  said  rulings. '  I  am  of  opinion  that  this  was  error.  After 
0  ruling,  however,  the  court  appears  to  have  made  a  finding  to  the 
ffect  that  the  client's  equity  in  the  remaining  premises  may  not  be 
ufficient  to  meet  the  claim  of  the  respondent.  In  view  of  the  rul- 
igs  to  which  reference  has  been  made,  the  respondent  cannot  sus- 
3Lin  the  judgment  on  the  theory  that  this  finding  establishes  the  fact 
dversely  to  the  defense  interposed  in  that  regard. 

On  the  trial  the  plaintiffs  abandoned  the  claim  of  a  right  to  a  par- 
ition  of  the  premises  in  this  action  and  elected  to  proceed  upon  the 
lieory  that  they  were  only  entitled  to  a  decree  declaring  that  the  con- 
eyance  by  their  client  to  the  appellant  was  subject  and  subordinate 
0  their  rights  under  the  agreement  of  retainer,  and  that  they  have 

lien  on  Uie  premises  for  their  services  in  accordance  with  the  re- 
siner.  The  judgment  from  which  the  appeal  is  taken  decrees  not 
nly  that  the  conveyence  was  made  subject  to  and  is  subordinate  to 
he  rights  of  the  plaintiffs  under  the  retainer  agreement,  but  that  Butts 
las  a  lien  on  the  premises  so  conveyed  "for  the  amount  of  plaintiffs' 
harges,  fees  and  professional  services  rendered  pursuant  to  said 
greement."  This  provision  of  the  judgment,  if  allowed  to  stand, 
light  have  the  effect  of  requiring  the  payment  of  the  entire  charge 
or  professional  services  out  of  the  premises  conveyed  to  the  appel- 
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lant,  while,  under  the  well-established  rule  with  respect  to  liens  by 
which  they  are  required  to  be  satisfied  out  of  the  property  subject 
thereto  in  the  inverse  order  of  alienation,  those  premises  should  be 
resorted  to  only  after  exhausting  the  lien  against  the  remaining  prem- 
ises. 

The  respondent  contends  that  by  virtue  of  the  agreement  of  re- 
tainer the  plaintiffs  were  given  a  lien  on  the  entire  premises  covered 
by  it;  but,  on  the  other  hand,  the  appellant  contends  that  there  was 
no  lien  on  any  part  of  the  premises  by  virtue  of  said  agreement  since 
the  client  was  given  the  electidh  to  pay  her  attorneys'  fee  in  cash; 
and  further  that,  in  any  event,  the  homestead  was  exempted  from  any 
claim  on  the  part  of  the  attorneys.  I  am  of  opinion  that  it  is  not  nec- 
essary at  this  time  to  decide  the  questions  presented  by  these  respec- 
tive contentions,  for  it  seems  to  me  quite  clear  that  Butts  is  not  en- 
titled to  a  decree  of  a  court  of  equity  adjudging  that  he  has  a  lien 
against  the  part  of  the  premises  conveyed  by  his  client  to  the  appel- 
lant if  the  equity  of  his  client  in  the  premises  retained  by  her,  at 
the  time  the  agreement  of  retainer  was  recorded,  was  of  sufficient 
value  to  protect  him  with  respect  to  his  rights  under  the  retainer.  If 
there  be  any  ambiguity  in  the  agreement  of  retainer,  it  should  be  con- 
strued most  strictly  against  the  attorneys  who  drew  it.  It  is  quite 
plain,  I  think,  from  its  provisions,  that  the  client  was  to  be  at  liberty 
to  pay  the  fee  of  her  attorneys  in  cash,  and  not  only  was  she  to  have 
the  right  to  reserve  the  house  and  lot  where  she  resided,  but  it  was 
expressly  provided  that  she  was  to  have  allotted  to  her  in  addition 
thereto  other  improved  property  constituting  part  of  the  property  de- 
scribed in  the  agreement  of  retainer.  The  house  in  which  the  client 
resided  was  built  in  part  on  each  of  said  lots  58  and  71,  and  on  an- 
other part  of  lot  58  there  stood  at  the  time  of  the  trial  another  house, 
which,  according  to  the  testimony  of  the  appellant,  was  purchased 
from  the  city  by  the  appellant,  but  it  does  not  appear  when  it  was 
so  moved  on. 

It  seems  that  said  lots  58  and  71  each  had  a  frontage  of  100  feet 
and  abutted  on  the  rear  so  that  together  they  embraced  a  strip  of 
land  of  that  width  extending  from  one  avenue  to  another.  It  appears 
that  a  survey  was  made  of  the  premises  in  1901,  and  by  that  survey 
they  are  shown  to  be  further  subdivided  in  lots  having  a  frontage  of 
only  25  feet  on  each  avenue;  or,  in  other  words,  each  lot  was  sub- 
divided into  four.  The  court  found  that  the  homestead  to  which  ref- 
erence is  made  in  the  retainer  included  only  one  of  these  25-foot  lots, 
notwithstanding  the  fact  that  the  retainer  agreement  contained  no 
reference  to  that  subdivision  of  lots  58  and  71.  Moreover,  the  house 
in  which  the  client  resided  stood  in  part  on  three  of  said  last  sub- 
division lots. 

It  appears  that  the  appellant's  mother  executed  to  her  a  quitclaim 
deed  of  lots  58  and  71,  dated  February  4,  1898,  after  her  brother  had 
reconveyed  said  lots  to  his  mother,  but  that  deed  was  not  recorded 
until  after  the  recording  of  the  agreement  of  retainer  by  the  plaintiffs 
and  after  the  commencement  of  this  action. 

The  respondent  attempts  to  meet  the  argument  that  the  defense 
to  which  reference  has  been  made  is  good  by  claiming  that  his  client 
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lid  not  have  the  right  to  make  any  election  or  selection  of  any  part 
)f  the  premises,  either  the  homestead  or  other  parts,  to  be  retained  by 
ler,  until  the  time  the  parties  were  to  agree  with  respect  to  the  fee 
o  be  charged  by  the  attorneys,  or  until  that  was  determined.  I  am 
)f  opinion  that  there  is  no  force  in  this  contention.  Since  she  mani- 
estly  had  the  right  to  make  such  an  election  or  selection,  the  agree- 
nent  should  be  construed  as  giving  her  that  right  at  any  time  and  as 
eserving  a  right  on  her  part  to  convey  part  of  her  premises,  either 
vith  or  without  consideration,  so  long  as  she  retained  sufficient  to 
neet  the  claim  of  the  respondent  under  the  retainer  agreement.  The 
;nforcement  of  the  agreement  of  retainer  as  herein  sought  by  the 
espondent  would  be  oppressive,  and  therefore  should  not  receive  the 
ianction  of  a  court  of  equity. 

It  follows,  therefore,  that  the  judgment  should  be  reversed,  and  a 
lew  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.    All 


;oncur. 
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Supreme  Court,  Appellate  Division,  Second  Department     March  17,  1911.) 

-  Evidence  (§  53*)— Presumptions. 

Presumptions  nre  Indulged  In  only  to  supply  facts,  and  do  not  arise 
where  the  facts  are  known. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f  73;  Dec.  Dig. 
§63.*] 

I,  Evidence  (§  83*) — Registbation  of  Voters— Presumptions  as  to  Quali* 

FICATIONS. 

Where  a  board  of  registration.  In  obedience  to  Election  Law  (Consol. 
Laws,  c.  17)  §  159.  making  It  their  duty,  In  districts  where  personal  reg- 
Istratlon  Is  not  necessary,  to  place  upon  the  register  the  names  of  all  per- 
sons who  voted  at  the  last  general  election  and  those  entitled  to  vote  at 
the  election  for  which  such  registration  is  made,  placed  the  name  of  one 
upon  the  register.  It  Is  presumed  that  they  as  public  oflacers  discharged 
their  duty,  and  that  the  one  whose  name  was  enrolled  was  entitled  to 
vote. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §  105;  Dec.  Dig. 
§  83.*] 

^  EiJccTioNS  (§  108*) — Registration  of  Voters— Irregularities— Right  to 
Vote. 

Where  a  board  of  registration,  pursuant  to  Election  Law  (Consol.  Laws, 
c.  17)  §  159,  placed  a  name  on  the  register,  which  duty  was  mandatory, 
and  for  a  failure  to  perform  which  Election  Law,  §  153,  gave  a  summary 
remedy,  the  failure  of  the  register  to  show  the  person's  address  Is  not 
ground  for  striking  his  name  therefrom;  for  section  156  only  Inferen- 
tlally  makes  it  the  duty  of  the  board  of  registration  to  prepare  the  reg* 
Ister,  and  the  person  registered  is  under  no  duty  to  appear  to  have  his 
name  registered,  and  hence  to  disfranchise  him  for  the  failure  of  the  reg- 
ister to  show  his  residence  would  violate  Const,  art  1,  §  1,  providing 
that  no  member  of  this  state  shall  be  disfranchised  or  deprived  of  any 
rights  or  privileges,  save  by  the  law  of  the  land. 

[Ed.  Note. — For  other  cases,  see  Elections,  Dec.  Dig.  f  108.*] 

Appeal  from  Special  Term,  Westchester  County. 
In  the  matter  of  the  application  of  Edward  A.  Matthews,  as  Deputy 
State  Superintendent  of  Elections,  for  an  order  to  strike  from  the 

*For  other  caset  lee  same  topic  A  8  numbeb  in  Dec.  it  Am.  Digi.  1907  to  date,  it  Rep'r  Indexes 
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register  of  voters  of  the  Third  election  district  of  the  town  of  North- 
castle,  in  the  county  of  Westchester,  the  name  of  George  Bedwon. 
Denied,  and  the  applicant  appeals.    Ailirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

Robert  P.  Beyer,  Deputy  Atty.  Gen.,  for  appellant 

WOODWARD,  J.  The  only  material  fact  in  the  affidavit  submitted 
in  support  of  the  motion  to  strike  from  the  list  of  registered  voters  for 
the  Third  election  district  of  the  town  of  Northcastle,  Westchester 
county,  the  name  of  George  Bedwon  as  a  voter,  was  that  Edward  A- 
Matthews,  a  deputy  state  superintendent  of  elections  for  the  Metro- 
politan district,  had  examined  the  official  copy  of  the  registration  list 
for  such  district,  where  the  name  of  George  Bedwon  was  enrolled,  and 
that  such  register  did  not  show  any  place  of  residence  or  other  in- 
formation as  to  the  locality  of  the  residence  of  said  George  Bedwon, 
as  provided  by  section  156  of  the  election  law  (Consol.  Laws,  c.  17). 
With  this  single  fact  before  the  court  the  motion  was  denied,  and  we 
should  be  content  to  rest  our  decision  upon  the  opinion  of  the  learned 
justice  who  presided  at  the  Special  Term,  were  it  not  for  the  apparent 
doubt  entertained  as  to  the  correctness  of  the  determination. 

The  claim  was  made  by  the  learned  Attorney  General  that  it  is  to 
be  presumed  that  the  board  of  inspectors  did  their  duty,  and  that  their 
failure  to  write  in  the  place  of  residence  of  these  alleged  voters  is  to 
be  attributed  to  the  fact  that  such  residences  were  not  given  or  stated 
to  them ;  and  the  learned  court  seems  to  assume  that  there  is  force  in 
this  contention,  giving  rise  to  grave  doubts.  But  presumptions  are  in- 
dulged to  supply  the  place  of  facts;  they  are  never  allowed  agabst 
ascertained  and  established  facts.  When  these  appear,  presumptions 
disappear.  Lincoln  v.  French,  105  U.  S.  614,  617,  26  L.  Ed.  1189. 
The  facts  were  known  here,  and  there  was  no  room  for  any  pre- 
sumption of  the  kind  suggested.  Section  159  of  the  election  law  makes 
it  the  duty  of  the  board  of  registration,  in  districts  where  personal 
registration  is  not  necessary,  to — 

"place  upon  the  register  the  names  of  all  persons  who  voted  at  the  last  pre- 
ceding general  election,  as  shown  by  the  register  or  poll  book  of  such  elec- 
tion, except  the  names  of  such  voters  as  are  proven  to  the  satisfaction  of 
the  Inspectors  to  have  ceased  to  be  voters  in  such  district  since  such  genial 
election,  and  also  *  *  *  they  shall  place  on  the  register  the  names  of 
all  persons  known  or  proven  to  the  satisfaction  of  the  inspectors  to  be  then 
or  thereafter  entitled  to  vote  at  the  election  for  which  such  registration  is 
made." 

The  board  of  registration  placed  the  name  of  George  Bedwon  upon 
the  register,  whether  as  one  who  had  voted  at  the  last  previous  general 
election,  or  who  was  known  or  proven  to  their  satisfaction  to  be  en- 
titled to  vote,  does  not  appear,  and  at  this  point  the  presumption  arises 
that  they,  as  public  officers,  discharged  their  duty,  and  that  no  one  who 
did  not  vote  at  the  last  previous  general  election,  or  who  was  not 
known  or  proven  to  their  satisfaction  to  be  entitled  to  vote,  was  thus 
enrolled.  This  is  made  the  mandatory  duty  of  the  inspectors.  They 
"shall  place  upon  the  register  the  names  of  all  persons  who  voted  at 
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he  last  preceding  general  election,"  etc.  The  individual  voter  is  not 
equired  to  be  present;  he  is  entitled  to  be  registered  if  he  voted  at 
he  last  preceding  general  election,  unless  it  affirmatively  appears  that  he 
las  become  disqualified.    He  is  entitled  to  be  registered  if  it  is  known 

0  the  inspectors,  or  proven  to  their  satisfaction,  that  he  will  be  a  voter 
it  the  next  ensuing  election ;  and  it  cannot  be  presumed  that  the  in- 
pectors  have  violated  their  duty  in  this  regard  and  placed  the  name  of 

1  man  upon  the  register  who  does  not  come  within  the  requirements 
>f  the  statute.  This  is  the  controlling  provision  of  law — the  one  which 
equires  the  inspectors  to  place  upon  the  register  the  names  of  voters, 
md,  if  the  officers  neglect  or  refuse  to  enter  the  name  of  any  person 
entitled  to  have  his  name  enrolled,  summary  power  is  given  to  compel 
;uch  action.    Section  153. 

The  provisions  of  section  156  merely  provide  for  the  details  of  the 
agister,  and  only  inferentially  make  it  the  duty  of  the  inspectors  to 
jrepare  it.  It  tells  how  the  register  shall  be  made  up,  and  what  it 
»hall  contain ;  but  it  imposes  no  duty  whatever  upon  the  person  whose 
lame  has  been  entered  upon  the  register,  and  it  would  be  very  re- 
narkable,  in  a  state  which  provides  in  its  Constitution  (section  1,  art. 
L)  that  "no  member  of  this  state  shall  be  disfranchised,  or  deprived  of 
my  of  the  rights  or  privileges  secured  to  any  citizen  thereof,  unless  by 
Jie  law  of  the  land,  or  the  judgment  of  his  peers,"  could  be  deprived  of 
lis  right  to  vote  from  the  mere  fact  that  the  board  of  election  inspec- 
:ors  had  failed  to  perform  a  clerical  duty  in  connection  with  filling 
)ut  the  register  of  voters  for  a  particular  district.  The  voter,  not  being 
required  to  do  any  act  to  be  registered  in  small  villages  and  towns 
where  he  voted  at  the  last  preceding  general  election — being  entitled  to 
iiave  his  name  enrolled  just  because  of  that  fact — would  have  no  rea- 
son to  go  to  the  meeting  of  the  board  or  to  afford  any  information ;  and 
if  he  could  be  disfranchised  simply  because  the  board  of  inspectors 
failed  to  fill  in  the  necessary  details,  it  would  clearly  violate  the  letter 
and  the  spirit  of  the  Constitution,  and  work  great  injustice. 

The  order  appealed  from  should  be  affirmed,  without  costs.  All 
concur. 


FITZGIBBON  v.  PARKER  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    March  24,  1911.) 

L  MoBTOAOES  (I  77*)— Execution  of  Instbxtkents— Knowledge  op  Contents. 

In  absence  of  mistake  or  of  fraud  in  inducing  one  to  make  instruments 
to  pledge  realty  to  secure  payment  of  another's  debt,  the  signer  is  charged 
with  knowledge  of  the  contents  of  such  instrument 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  |  176;  Dec.  Dig. 
«  77.*] 

2.   MOBTGAGES    (|   25*) — CONTBACT— CONSIDEBATION— SUFTICIENCT. 

Instruments  signed  by  plaintiff  requested  defendants  to  pay  plaintiff's 
son  a  certain  sum,  stating  that  in  consideration  of  such  payment  she 
would  give  them  her  note  for  that  amount,  and  pledged  a  tract  of  realty 
to  its  payment,  and  that,  if  defendants  would  assist  her  son,  she  guar- 
anteed any  indebtedness  which  he  or  another  son  owed  them,  and  also 

'For  other  caaei  see  same  topic  ft  8  number  In  Dec.  A  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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pledged  the  property  for  the  faithful  payment  of  any  obligations  owln 
defendants  from  her  son,  and  to  make  good  any  loss  sustained  theii 
from  or  in  the  future,  and  also  provided  that  the  instruments  shoul 
cover  all  loans  made  to  the  firm  of  which  the  sons  were  members  provide 
their  signatures  appeared  as  additional  guarantors.  Eeld^  that  the  agre< 
ment  to  pledge  plaintiff's  property  was  supported  by  a  sufficient  consic 
eration. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  |(  29-42;  D« 
Dig.  f  25.*] 

3.  MOBTOAOES   (§    86*) — ^E^RAUD— SXJFFICIENCT   OF    EVIDENCE. 

Evidence  in  an  action  to  cancel  instruments  pledging  plaintifTs  realt 
to  the  payment  of  the  indebtedness  of  her  son  held  to  sustain  a  flndin 
of  fraud  by  one  of  plaintifTs  sons  and  the  attorney  who  drew  the  instrv 
ment  in  inducing  plaintiff  to  sign  it 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Dec  Dig.  |  86.*1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Annie  L.  Fitzgibbon  against  John  Alley  Parker,  im 
pleaded.  From  a  judgment  for  plaintiff,  the  defendant  named  appeals 
Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE 
SCOTT,  and  MILLER,  JJ. 

Siegel  &  Siegel  (Jacob  H.  Corn,  of  counsel),  for  appellant 

Horace  E.  Parker,  for  respondent. 

LAUGHLIN,  J.  This  is  a  suit  in  equity  to  obtain  the  cancellatioi 
of  two  papers  in  the  form  of  letters  from  the  plaintiff  to  the  defend 
ants,  one  of  which  the  defendants  procured  to  be  recorded  in  the  of 
fice  of  the  register  of  the  county  of  New  York,  and  claim  that  the  sam< 
is  a  lien  upon  and  against  two  parcels  of  real  estate  situate  in  th 
county  of  New  York  owned  by  the  plaintiff,  and  the  other,  which  pur 
ports  to  be  a  lien  upon  one  of  said  parcels  of  real  estate,  appears  t( 
have  been  witnessed  by  a  subscribing  witness  who  attempted  to  prov< 
the  execution  thereof  before  a  commissioner  of  deeds,  but  failed  to  sigi 
the  affidavit,  and  it  was  presented  for  record,  but  was  withdrawn  afte 
the  question  as  to  whether  it  should  be  recorded  was  referred  to  tfii 
corporation  counsel  for  an  opinion. 

According  to  the  allegations  of  the  complaint,  the  theory  upon  whid 
the  plaintiff  deemed  herself  entitled  to  have  the  instruments  and  th( 
record  of  the  one  which  has  been  recorded  canceled  is  that  they  wen 
never  delivered  to  the  defendants,  or  to  either  of  them ;  that  her  sig 
nature  thereto  was  procured  by  fraud;  that  they  were  without  con 
sideration;  that  there  has  been  a  failure  of  consideration  therefor 
that  the  plaintiff  has  on  her  part  performed  the  terms  and  condition 
thereof,  and  defendants  have  failed  to  perform  said  terms  and  con 
ditions  on  their  part ;  and  that  one  of  said  instruments  was  recorde 
wrongfully  and  through  fraud,  in  that  it  was  attempted  to  prove  th 
same  by  a  subscribing  witness  who  was  not  requested  by  plaintiff  t 
be  a  subscribing  witness  and  without  her  knowledge  or  consent.  Th 
trial  court  found  that  the  plaintiff  neither  delivered  nor  authorized  th 
delivery  of  the  instruments  to  the  defendants  or  either  of  them,  ani 
that  there  was  no  consideration,  and  that  there  was  a  failure  of  consid 

*For  oUier  cases  see  same  topic  it  S  nttmbeb  In  Dec.  ft  Am.  Digs.  190?  to  date^  A  Rep*r  Index* 
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eration,  and  that  plaintiff  perfonned  by  executing  the. note,  and  that 
defendant  failed  to  perform  by  giving  the  firm  credit  for  the  entire 
proceeds  of  the  note,  and  by  failing  to  advance  to  said  firm  further 
moneys,  and  that  plaintiff  did  not  request  Newman  who  signed  and 
proved  the  instrument  which  was  recorded  to  sign  or  prove  the  same 
as  a  subscribing  witness,  and  the  same  was  so  signed,  proved,  and  re- 
corded without  her  knowledge  or  consent  and  was  not  entitled  to  be 
recorded,  but  did  not  find  that  the  plaintiff's  signature  to  either  of  the 
instruments  was  procured  by  fraud. 

The  judgment  cannot  be  sustained  on  these  findings,  for  in  the  ab- 
sence of  fraud  in  inducing  the  plaintiff  to  execute  the  instruments, 
which  she  concedes  she  signed,  or  mistake,  she  is  chargeable  with 
knowledge  of  their  contents ;  and,  if  she  knew  their  contents,  then  it 
is  manifest  that  she  intended  that  they  should  be  delivered  to  the  de- 
fendants, for  they  are  addressed  to  the  defendants,  and  one  of  them 
expressly  relates,  among  other  things,  to  the  discount  of  her  note  for 
$10,000,  which  the  evidence  shows  she  executed  for  the  purpose  of 
having  it  discounted  by  the  defendants  for  the  benefit  of  her  son  Rich- 
ard A.  Fitzgibbon,  and  that  she  authorized  the  recording  of  the  one 
which  was  recorded,  for  it  recites  that  defendants  were  to  be  at  liberty 
to  record  it  if  they  so  desired.  The  same  evidence  shows  that  there 
was  a  consideration  for  the  execution  of  the  instruments.  In  one  she 
expressly  requested  the  defendants  to  pay  to  her  son  Richard  the  sum 
of  $10,000,  and  she  stated  that,  in  consideration  of  such  payment,  she 
would  have  handed  to  them  therewith  her  note  for  that  amount  with 
interest  for  30  days,  and  that  she  pledged  one  of  the  parcels  of  her 
real  estate  to  the  payment  thereof,  and  she  therein  agreed  that,  if  the 
defendants  would  assist  her  son  in  this  manner,  she  would  guarantee 
any  indebtedness  which  he  or  another  son,  Morris  J.  Fitzgibbon,  owed 
to  them.    This  instrument  also  contains  the  following : 

"My  son,  Mr.  R.  A.  Fitzgibbon,  tells  me  that  his  firm  is  at  the  present 
time  in  need  of  some  assistance,  and,  inasmuch  as  I  am  away  from  New 
York  and  the  necessity  of  promptness  in  meeting  the  situation  is  necessary, 
I  am  pleased  to  give  you  this  letter,  assuring  you  that  any  indebtedness  of 
my  son,  or  any  renewals  of  same,  which  you  may  extend  to  him  untU  I 
can  return  to  New  York  will  be  guaranteed  by  myself,  and  It  is  understood 
herewith  that,  if  you  help  us  as  above  stated,  that  I  pledge  my  property 
for  the  faithful  payment  of  any  obligation  that  my  sons  may  be  due  you." 

The  other  instrument,  which  is  the  one  which  has  been  recorded, 
states  that  the  consideration  therefor  is  the  fact  that  the  defendants 
had  made  certain  loans  and  advances  amounting  to  several  thousand 
dollars  on  the  strength  of  the  signatures  of  her  two  sons,  and  were 
about  to  make  further  loans  and  advances  to  the  extent  of  several  thou- 
sand dollars  more  on  the  strength  of  their  signatures.  The  effect 
claimed  for  that  instrument  is  that  it  was  a  mortgage  upon  the  two 
parcels  of  real  estate  owned  by  her  and  known  as  Nos.  118  West  Sev^ 
cnty-Eighth  street  and  150  West  Seventy-Ninth  street,  borough  of 
Manhattan,  New  York,  to  secure  her  guaranty  therein  contained,  by 
which  she  obligated  herself  to  indemnify  the  defendants  against  any 
and  all  losses  that  they  might  sustain  "by  reason  of  the  advancements 
and  loans  of  any  and  all  moneys  given  on  the  strength  of  the  signa- 
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tures,  guarantees,  and  indorsements  of  my  two  sons,  Richard  A.,  and 
Morris  J.  Fitz^bbon  and  to  that  end  in  purpose,  beg  to  state  that 
whether  those  signatures  appear  separately  or  collectively  on  any  pa- 
pers, notes,  checks,  bonds  or  guarantee,  that  I  stand  ready  to  make  good 
any  losses  that  may  be  sustained  now  or  at  any  time  in  the  future." 
In  addition  to  pledging  her  property,  which  this  instrument  recites  was 
worth  $50,000,  it  contained  the  representation  as  to  her  personal  re- 
sponsibility in  the  event  that  the  real  estate  should  not  be  sufficient  to 
pay  the  loans  "due  or  to  become  due,"  and,  by  way  of  a  personal  bond, 
that  she  was  worth  "at  least  the  sum  of  two  hundred  and  fifty  thou- 
sand dollars  in  real  estate  wholly  unencumbered  and  in  stocks  and 
bonds."    This  instrimient  contained  a  further  recital  as  follows: 

"This  letter  to  cover  any  and  all  loans  that  may  have  been  made  or 
would  be  made  to  the  firm  of  Irving  K.  Farrington  &  Ck>^  provided  the  sig- 
natures of  my  sons  heretofore  mentioned  appear  upon  same  as  additional 
guarantors,  and  of  which*  said  firm,  my  two  sons  are  connected  with,  and 
financially  Interested  in.*' 

The  plaintiff's  son,  Richard  A.,  was  a  member  of  the  firm  of  Irving 
K.  Farrington  &  Co.,  who  were  stockbrokers  conducting  business  in 
the  city  of  New  York.  The  appellant  was  a  member  of  the  defendant 
firm,  and  it  does  not  definitely  appear  whether  he  was  conducting  busi- 
ness individually  or  only  in  connection  with  his  firm.  The  business  he 
was  engaged  in,  however,  whether  individually  or  as  a  member  of  the 
firm,  appears  to  have  been  the  business  of  a  private  banker  and  broker. 
The  plaintiff's  note  for  $10,000,  to  which  reference  has  been  made, 
was  procured  at  the  suggestion  of  the  appellant,  from  whom  or  whose 
firm  the  firm  of  Irving  K.  Farrington  &  Co.  desired  a  further  loan. 
In  the  interviews  constituting  the  negotiations  on  that  subject  between 
the  appellant  and  Farrington  and  Richard  A.  Fitzgibbon  the  appellant 
declined,  according  to  his  testimony,  to  make  further  advances  to  the 
firm  of  Irving  K.  Farrington  &  Co.  on  the  ground  that  that  firm  was 
then  indebted  to  him  in  about  the  sum  of  $40,000,  and  he  claimed  to 
have  permitted  the  increase  of  the  indebtedness  to  that  amount  largely 
on  representations  with  respect  to  Richard's  coming  into  a  large 
amount  of  property  in  the  future  by  inheritance.  The  plaintiff's  note 
for  $10,000  was  made  to  the  order  of  her  son  Richard,  who  indorsed 
it  over  to  the  appellant,  who  first  deducted  $50  for  the  discount  and 
$400,  $300  of  which  is  said  to  have  been  charges  for  discounting  the 
note,  and  the  sum  of  $2,306  to  pay  checks  of  Irving  K.  Farrington  & 
Co.  held  by  him,  and  $3,553.42  being  the  amount  of  an  indebtedness 
for  which  Irving  K.  Farrington  &  Co.  had  pledged  stocks  with  tiie 
appellant  or  his  firm,  which  stocks  were  then  released  and  surrendered 
to  Irving  K.  Farrington  &  Co.,  and  gave  the  firm  of  Irving  K.  Far- 
rington &  Co.  two  checks  aggregating  the  balance  of  $3,690.58.  This 
application  of  the  proceeds  of  the  note  was  apparently  satisfactory  to 
the  plaintiflf's  son  and  to  his  firm  at  that  time ;  and  a  letter  addressed 
to  appellant  by  him  with  respect  to  the  application  of  the  proceeds  of 
the  note  clearly  shows  that  he  did  not  expect  to  receive  the  entire  pro- 
ceeds in  cash.  Evidence  was  given  tendings  to  show  that  the  appellant 
or  his  firm  agreed,  in  addition  to  discountmg  the  note,  to  advance  the 
further  sum  of  $10,000  to  Irving  K.  Farrington  &  Co.,  provided  the 
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plaintiff's  note  was  obtained.  This  was  controverted,  but  the  court 
found  that  the  agreement  was  made.  There  is  no  evidence,  however, 
of  any  refusal  on  the  part  of  the  appellant  or  of  his  firm  to  advance 
further  funds  to  the  firm  of  Irving  K.  Farrington  &  Co.  after  the  mak- 
ing and  discount  of  the  note  or  at  the  time  thereof,  or  of  any  request 
or  demand  made  of  or  on  him  or  his  firm  so  to  do.  There  is  no  evi- 
dence, however,  that  the  plaintiff  had  any  information  with  respect  to 
the  agreement  on  the  part  of  the  appellant  or  of  his  firm  to  make  any 
further  advances  to  Irving  K.  Farrington  &  Co.  if  such  an  agreement 
was  made,  other  than  to  discount  the  note,  and  the  court  so  found. 

It  was  entirely  competent  for  the  plaintiff  to  agree,  as  an  induce- 
ment to  appellant  or  his  firm  to  discount  her  note  for  the  benefit  of 
her  son  or  of  his  firm,  to  obligate  herself  to  pay  the  existing  indebted- 
ness on  the  part  of  her  son's  firm  to  the  appellant  or  to  his  firm;  and, 
if  she  knew  and  understood  the  contents  of  the  two  instruments  which 
she  seeks  to  have  canceled,  by  executing  them  she  so  undertook  to 
obligate  herself  and  to  pledge  the  real  estate  in  question  therefor.  The 
plaintiff  had  advanced  to  her  son's  firm  at  this  time  about  $100,000. 
It  may  be  that  she  would  as  a  condition  of  raising  about  $10,000  cash 
for  her  son  on  her  note  secured  by  property  worth  about  a  quarter 
of  a  million  dollars  agree  to  become  responsible  for  an  existing  indebt- 
edness of  his  firm  to  appellant  or  to  appellant's  firm  of  $40,000,  but 
no  emergency  requiring  such  an  unbusinesslike  transaction  is  presented 
by  this  record.  There  is  no  evidence  that  the  appellant  or  his  firm  was 
pressing  the  payment  of  the  existing  obligations  owing  by  the  firm  of 
Irving  K.  Farrington  &  Co.  The  execution  of  the  note  for  $10,000 
and  of  the  two  instruments  which  the  plaintiff  seeks  to  have  canceled 
appears,  according  to  the  testimony  of  the  appellant,  to  have  been  pro- 
cured solely  upon  his  agreement  to  buy  the  note  for  $10,000,  and,  ac- 
cording to  the  other  testimony  in  the  case  on  his  agreement,  not  only 
to  buy  the  note,  but  to  advance  the  further  sum  of  $10,000.  It  would 
seem  that  the  sum  of  $10,000  or  even  $20,000  might  have  been  read- 
ily obtained  by  mortgage  on  the  plaintiff's  real  estate  without  obligat- 
ing- her  to  a  liability  beyond  that  amount.  It  is  manifest,  therefore, 
that  the  plaintiff  did  not  act  advisedly,  and  it  may  well  be  that  she  was 
imposed  upon,  and  that  a  fraud  was  perpetrated  upon  her  in  induc- 
ing her  to  execute  these  papers,  and  it  is  not  improbable,  in  view  of 
evidence  to  the  effect  that  her  son  Richard  hesitated  to  go  to  his  mother 
again,  and  of  his  own  testimony  by  which  he  concedes  that  he  obtained 
the  execution  of  these  papers  by  his  mother  without  informing  her 
of  their  contents  or  of  the  nature  thereof,  that  he  was  a  party  to  it, 
but  the  court  has  not  so  found.  It  is  not  probable,  however,  that  he 
was  imposed  upon  by  the  attorney  for  appellant  as  is  indicated  by  a 
finding  contained  in  the  decision.  He  was  a  business  man.  He  saw 
and  examined  the  papers,  and  claims  that  he  thought  that  one  of  them 
appeared  to  be  a  mortgage,  and  so  stated  to  Newman,  a  member  of 
the  bar  who  had  accompanied  him  to  Cincinnati,  Ohio,  in  the  inter- 
ests of  the  appellant,  although  at  the  expense  of  the  firm  of  Irving  K. 
Farrington  &  Co.  to  supervise  the  execution  of  the  papers  by  the  plain- 
tiflF,  who  came  to  the  hotel  where  he  was  stopping  at  the  instance  of 
her  son  Richard  for  that  purpose.    According  to  his  testimony,  New- 
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man  assured  him  that  the  instrument  was  not  a  mortgage,  and  he  there- 
upon had  his  mother  sign  the  note  and  the  two  letters  without  inform- 
ing her  of  the  contents  otherwise  than  to  say,  "It  is  all  right,  Mother," 
or,  "Everything  is  all  right,  Mother."  According  to  his  testimony,  he 
told  his  mother  in  substance  that  he  wanted  to  obtain  a  loan  for  $10,- 
000  from  her,  and  that  she  would  have  to  sign  a  note  to  enable  him 
to  do  so ;  but,  according  to  her  testimony,  he  merely  asked  her  to  go 
to  the  hotel  to  sign  some  papers,  and  did  not  inform  her  and  she  did 
not  inquire  what  they  were,  and  all  that  she  knew  about  them  was  that 
on  signing  them  she  Observed  that  one  was  a  note.  The  plaintiflf's  son 
Richard,  according  to  his  own  testimony,  failed  to  inform  his  mother 
that  she  was  pledging  her  property,  not  only  for  the  payment  of  the 
note,  but  for  the  payment  of  this  large  amoimt  of  existing  indebted- 
ness from  his  firm  to  the  appellant  or  to  the  latter's  firm.  This  in  it- 
self would  have  warranted  a  finding  of  fraud  on  his  part,  and  the  court 
has  found  that  he  was  not  his  mother's  agent.  The  evidence  would 
have  warranted  a  finding  of  fraud  on  the  part  of  Newman  also,  for 
not  only  were  the  forms  of  the  papers  themselves  such  as  to  mislead 
the  plaintiff,  being  in  the  form  of  letters,  but  there  is  evidence  to  the 
effect  that  Newman  knew  that  the  plaintiff  did  not  read  the  papers, 
and  that  the  contents  thereof  were  not  stated  to  her.  Sufficient  has 
been  stated,  however,  to  show  that  the  judgment  cannot  be  sustained 
on  the  facts  as  found,  and  therefore  it  must  be  reversed. 

It  follows,  therefore,  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  witli  costs  to  appellant  to  abide  the  event. 

CLARKE  and  MILLER,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  concur  with  Mr.  Justice  LAUGHLIN  in  the 
reversal  of  this  judgment  on  the  ground  that  there  could  be  no  can- 
cellation of  these  agreements  unless  the  fraud  alleged  in  the  complaint 
was  proved,  but  I  do  not  concur  in  his  statement  that  the  evidence  was 
sufficient  to  justify  a  finding  of  fraud. 

The  agreements  were  executed  to  secure  the  indebtedness  of  the 
plaintiflF's  sons  to  the  defendant.  I  think  there  was  sufiicient  consid- 
eration in  the  discount  by  the  defendant  of  the  note  given  by  the  plain- 
tiff at  the  time  these  instruments  were  executed  and  the  subsequent 
extension  of  the  payment  of  the  indebtedness  of  plaintiff's  sons  to  the 
defendant.  The  fraud  to  justify  a  cancellation  of  these  agreements 
must  be  fraud  of  the  defendant.  The  evidence  is  undisputed  that  no 
representations  were  made  to  the  plaintiff  by  either  the  defendant  or 
Newman,  the  lawyer  who  accompanied  the  plaintiff's  sons,  and  was 
present  when  the  instruments  were  executed.  Plaintiff's  son  requested 
her  to  sign  these  instruments,  assured  her  that  they  were  all  right, 
and  she  signed  them  without  examination  and  relying  upon  her  son's 
statements.  We  may  assume  that  Newman  was  defendant's  attorney, 
and  that  the  defendant  would  have  been  responsible  for  any  fraudu- 
lent misstatement  that  was  made  by  Newman  to  the  plaintiff  or  to  her 
son  by  which  plaintiff  was  induced  to  sign  these  instruments.  The 
only  statement  that  Newman  made  in  relation  to  the  instruments  was 
made  to  the  plaintiff's  son  in  the  absence  of  the  plaintiff,  and  that  was 


Digitized  by  LnOOQlC 


Lip.  Ct.) 


8HEEHAN  Y.  NASSAU  ELECTRIC  R.  Ca 


54^ 


to  his  legal  opinion  of  the  effect  of  one  of  the  instruments,  New- 
an  assuring  the  plaintiff's  son  that  the  instrument  was  not  a  mort- 
ige.  It  did  on  its  face,  however,  g^ve  to  the  defendant  a  lien  upon  the 
aintiff's  real  property  to  the  amount  of  the  indebtedness,  but  there 
no  evidence  to  show  that  either  the  plaintiff  or  her  son  did  not  in- 
nd  to  give  the  defendant  such  a  lien.  It  was  undoubtedly  an  improv- 
ent  act  for  the  plaintiff  to  sign  such  an  instrument,  but  I  do  not  think  . 
ere  was  evidence  to  justify  a  finding  that  the  signing  of  the  instru- 
ents  was  induced  by  the  fraud  of  either  the  defendant  or  his  attor- 
:y,  or  that  the  court  was  justified  in  decreeing  the  cancellation  of 
e  instruments.  Fraud  must  be  proved.  It  cannot  be  presumed, 
laintiff's  sons  were  in  financial  difficulties^  and  required  additional  as- 
stance  from  the  defendants.  Plaintiff  understood  that  she  was  pro- 
ring  for  her  sons  such  assistance,  and  the  mere  fact  that  she  did  not 
low  just  the  extent  of  the  obligation  which  she  assumed,  or  that  she 
lied  upon  her  son's  representation  that  the  instruments  were  all  right, 
Duld  not  justify  a  finding  that  the  defendant  or  his  representatives 
ere  guilty  of  fraud. 
I  concur  therefore  in  the  reversal  of  the  judgment. 

SCOTT,  J.,  concurs. 


SHEEHAN  V.  NASSAU  ELECTRIC  R.  CO. 

iiprerae  Court,  Appellate  Division,   Second  Department     March  17,  1911.) 

Carbiebs  (§  318*) — Passenoers— Action  for  Injubie&— Si^ficienct  of 
Evidence— Negligence  in  Causing  Passengeb  to  Fall  from  Train. 

In  an  action  b.v  an  administratrix  for  injuries  causing  the  death  ot 
her  intestate  in  attempting  to  board  a  moving  train,  evidence  as  to  the 
negligence  of  the  carrier  in  forcing  or  pushing  intestate  from  the  train 
held  not  to  preponderate,  so  as  to  sustain  a  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §§  1270,  1307^ 
1314 ;   Dec.  Dig.  §  318.*] 

Carriers  (§  328*) — Passengers— Contbibuxort  Negligence— Attempting 
TO  BoABD  Moving  Tbain. 

A  person,  injured  while  attempting  to  board  a  train  of  cars  with  closed 
gates  moving  away  from  a  station  with  a  quickly  increasing  speed,  is 
guilty  of  contributory  negligence,  defeating  a  recovery;  and  this  Is  so, 
even  if  the  train  was  moving  very  slowly  at  the  time  he  attempted  to 
board  it. 


-For  other  cases,  see  Carriers,  Cent  Dig.  §  13C9 ;   Dec.  Dig. 


[Ed.  Note.- 
i  32S.*] 

Carriers  (§  280*)  —  Passengers  — Contributory  Negligence  — Injury 
Avoidable  by  Care  of  Carrier. 

Where  a  person  attempts  to  board  a  moving  train  of  cars,  the  gates  of 
which  are  closed,  and  seizes  hold  of  a  part  of  the  car,  and  gets  one  or 
both  feet  on  the  lower  step,  the  guard  is  not  obliged  to  do  the  best  that 
a  man  of  good  judgment  would  do,  but  it  is  his  duty  to  do  what  such  a 
person  of  ordinary  judgment  and  prudence  would  do,  in  an  effort  to  save 
such  person  from  the  consequences  of  his  own  negligent  act. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  §§  1085-1092, 
1098^1106,  1109,  1117 ;    Dec.  Dig.  §  280.*] 
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4.  Appeal  and  Errob  (f  1031*) — ^Review— Harmless  Ebbor— Prejudice  ibou 

BiRROR. 

An  erroneous  instruction  on  contributory  negligence,  in  an  action  for 
injuries  by  the  administratrix  of  an  intestate,  must  be  presumed  to  bave 
diverted  tbe  attention  of  the  Jury  from  the  proper  issues  to  defendant's 
prejudice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  {  4043; 
Dec.  Dig.  §  1031.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Elizabeth  Sheehan,  as  administratrix  of  James  P.  Shee- 
han,  deceased,  against  the  Nassau  Electric  Railroad  Company.  From 
a  judgment  in  favor  of  the  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
CARR,  and  RICH,  JJ. 

D.  A.  Marsh,  for  appellant. 

William  J.  McArthur,  for  respondent. 

THOMAS,  J.  For  a  distance  of  200  feet  along  defendant's  track 
was  a  platform,  raised  some  6  inches  higher  than  the  rail,  used  as  an 
approach  for  the  use  of  defendant's  passengers.  Along  this  decedent 
ran  in  pursuit  of  a  moving  train,  until  he  reached  the  rear  platform  of 
the  last  car  but  one,  seized  some  parts  of  the  car  with  both  hands, 
placed  one  or  both  feet  on  the  lower  step,  when  he  lost  his  footing, 
was  dragged  some  distance,  and  was  so  injured  that  he  died  the  fol- 
lowing day.  It  is  undoubted  that  the  guard  warned  him  to  "Get  off! 
you  will  get  hurt!"  and  plaintiff's  witness  Harrison  states  that  the 
guard  added,  "or  I  will  push  you  off."  The  only  possible  issue  of 
fact  would  be:  Did  the  guard  negligently  force  decedent  from  the  car? 
The  decedent  was  where  he  had  no  right  to  be,  in  a  place  of  grave 
peril,  and  the  guard's  whole  duty  was  limited  to  doing  what  a  person 
of  ordinary  judgment  and  prudence  would  do  in  a  good- faith  attempt 
to  save  the  decedent  from  the  consequences  of  his  own  rash. attempt. 
Whether  in  the  fulfillment  of  such  duty  he  should  have  signaled  the 
train  to  be  stopped,  or  should  have  opened  the  gates  and  made  an 
attempt  to  bring  the  decedent  in,  or  whatever  other  rescue  should  have 
been  attempted,  need  not  be  considered.  The  plaintiff  charges  that  the 
guard  chose  the  negligent  course.  Perchance  any  course,  if  unsuccess- 
ful, would  have  been  accused  as  culpable. 

The  plaintiff  charges  that  the  decedent  was  pushed  off.  The  evi- 
dence of  this  is:  (1)  That  the  guard  told  him  he  would  push  him  off. 
(2)  That  Harrison  testified  that  the  guard  grabbed  the  decedent  by 
the  shoulder,  the  decedent's  foot  left  the  lower  step,  and  he  was 
dragged.  (3)  Fee  testified  that  at  a  distance  of  60  feet,  and  at  about 
6  o'clock,  in  January,  he  saw  both  of  the  decedent's  feet  on  the  step, 
and  the  guard  lean  over  and  put  his  hand  on  decedent's  shoulder.  The 
guard  stated  that  he  did  not  touch  him,  but  with  his  hand  warned  him 
away  as  he  tried  to  board  the  moving  train.  The  decedent  died  on  the 
following  day,  but  told  the  doctor  at  the  hospital  that  he  slipped  and 
fell  off,  and  made  no  reference  to  the  conductor.    The  decedent  was  so 
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Tibly  injured  and  his  condition  was  such  that  the  incidents  of  the 
:ident  may  not  have  been  clear  to  him.  But,  had  he  been  violently 
;lodged  from  the  train,  such  physical  compulsion  seemingly  would 
ve  been  a  matter  of  some  recollection  and  remark.  While  the  guard 
Lced  his  hand  on  decedent's  shoulder,  as  Fee  says,  or  grabbed  him 
the  shoulder,  as  Harrison  states,  there  is  no  evidence  of  attempted 
noval  from  the  car,  save  the  inference  of  expulsion  from  the  fact 
It  the  decedent  shortly  afterwards  fell.  The  evidence  of  violent  ex- 
Ision,  feeble  in  itself,  is,  when  opposed  to  decedent's  statement  and 
i  evidence  of  the  gillard,  not  preponderating. 

But  the  court  erred  in  the  charge  to  the  jury.  The  learned  justice 
rrectly  charged  that  plaintiff  was  negligent  in  attempting  to  board 
;  moving  train,  and  thereupon  submitted  to  the  jury  the  one  issue 
lether  the  guard  negligently  pushed  him  from  the  train,  acting  at 
t  time  as  a  man  of  ordinary  judgment  would  have  acted  under  the 
cumstances.  The  main  chafge  may  not  be  criticised,  unless  in  the 
tement  that  the  guard  was  required  to  do  "the  best  that  a  man  of 
od  judgment  would  have  done  under  those  circumstances."  The 
ard  was  not  obliged  to  do  the  best  that  a  man  of  good  judgment 
>uld  do;  but  it  was  his  duty  to  do  what  such  a  man  would  have 
ne  confronted  by  the  conditions  suddenly  arising.  But  the  plaintiff's 
orney  finally  secured  a  charge  in  effect  that  the  decedent  was  not 
ilty  of  contributory  negligence  if  the  jury  found  that  the  train  was 
ing  very  slowly  at  the  time  he  attempted  to  enter.  This  was  error, 
d  it  must  be  presumed  that  it  diverted  the  attention  of  the  jury  from 
2  proper  issue.  This  was  a  train  of  cars,  with  closed  gates,  moving 
^ay  from  a  station  with  quickly  increasing  speed,  and  the  decedent 
IS  clearly  negligent  in  an  attempt  to  enter.  So  the  justice  should 
ve  charged  that  decedent  came  to  his  place  of  peril  by  his  own  neg- 
ent  act,  and  that  the  guard  owed  him  no  duty  as  a  carrier,  save  that 
e  law  required  him  to  aflford  such  relief,  usinor  ordinary  skill  and 
dgment,  as  the  occasion  reasonably  permitted.  If  he  used  such  judg- 
mt,  he  could  not  be  negligent,  and  that  was  all  that  obligated  him. 
The  judgment  and  order  should  be  reversed,  and  new  trial  granted ; 
sts  to  abide  the  event.    All  concur. 


PEOPLE  ex  rel.  HENNESS  v.  DOUGLASS  et  al..  Inspectors  of  Election. 

Supreme  Court,  Appellate  Division,  Third  Department.    March  23,  1911.) 

lNdamus  (§  3*) — Pebfoemance  of  Official  Duty— Otheb  Remedies. 

The  holder  of  a  liquor  tax  certificate  may  not  intervene  In  mandamus 
against  the  inspectors  of  an  election  district  of  the  town  to  compel  them 
to  file  the  tally  sheet  and  to  make  a  correct  return  of  the  votes  on  the 
question  of  the  right  to  sell  liquor,  since  the  result  of  the  vote,  ^o  far  as 
he  is  concerned,  may  be  determined  by  motion  under  Liquor  Tax  Law 
(Consol.  Laws,  c.  34)  f  27,  to  cancel  the  certificate,  and  since,  under  Elec- 
tion Law  (Consol.  Laws,  c.  17)  §  374,  the  ballot  box  may  be  opened  and 
the  result  of  the  election  determined. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Dec.  Dig.  §  3.*] 
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Mandamus  by  the  People,  on  the  relation  of  Walter  Henness, 
against  J.  Harper  Douglass  and  others,  as  Inspectors  of  Election  of  the 
First  Election  District  of  the  Town  of  Kortright,  Delaware.  County. 
On  petition  of  Charles  H.  Tupper  for  an  order  setting  aside  the  re- 
turn to  the  writ  of  mandamus  previously  granted  and  the  returns  filed 
by  defendants  as  inspectors.    Denied. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL, 
HOUGHTON,  and  BETTS,  JJ. 

C.  L.  Andrus,  for  petitioner. 

Hamilton  J.  Hewitt,  for  relator. 

O'Connor  &  O'Connor,  for  inspectors. 

PER  CURIAM.  It  was  the  duty  of  the  inspectors  to  file  the  tally 
sheet,  and  this  court  properly  required  them  to  perform  that  duty. 
12G  N.  Y.  Supp.  908.  Their  duties  as  a  canvassing  board  have 
otherwise  ended.  The  vote  of  the  townj  and  not  the  statement  of  the 
result,  determines  the  right  to  sell  liquors.  The  statement  originally 
made,  however,  is  presumptive  evidence  of  the  result  of  the  vote. 
People  ex  rel.  Leonard  v.  Hamilton,  42  App.  Div.  212,  59  N.  Y.  Supp. 
943.  There  must  be  some  proper  way  of  now  determining  the  result  of 
the  vote.  Apparently  a  motion  may  be  made  under  section  27  of  the 
liquor  tax  law  (Consol.  Laws,  c.  34)  to  cancel  the  certificate  on  tlie 
ground  that  the  holder  is  not  entitled  to  it,  for  the  reason  that  the 
town  voted  against  the  sale  of  liquors.  Under  section  374  of  the 
election  law  (Consol.  Laws,  c.  17)  the  ballot  box  may  be  opened,  and 
it  would  seem  there  are  ample  means  of  determining  in  a  proper 
way  the  result  of  the  election.  The  petitioner's  application  to  intervene 
is  denied,  for  the  reason  that  the  return  as  filed  cannot  prejudice  him, 
as  the  question  as  to  the  result  of  the  vote  must  be  determined  other- 
wise and  in  another  proceeding. 

The  motion  is  therefore  denied. 

HOUGHTON,  J.  (concurring  in  result).  This  court  ordered  the 
inspectors  to  make  a  return,  which  they  have  done.  They  were  still  in 
office  for  the  purpose  of  making  a  correct  return  of  the  votes  cast,  if 
they  had  made  no  return  at  all  or  had  made  a  mistaken  one.  The  return, 
therefore,  which  they  made  under  the  mandamus  directed  to  be  issued 
by  this  court,  is  of  some  effect  and  force.  As  against  the  petitioner, 
it  is  prima  facie  evidence  of  the  vote  on  the  liquor  tax  proposition  in 
controversy.  The  petitioner's  liquor  tax  certificate  was  issued  to  him 
on  a  former  return  of  the  inspectors,  and  that  return  permitted  such 
a  certificate  to  be  issued.  When  any  proceeding  shall  be  taken,  if  any 
shall  be,  to  cancel  the  certificate  so  issued  to  him,  the  second  return 
made  under  this  proceeding  will  not  be  conclusively  binding  on  the 
petitioner,  but  prima  facie  evidence  only,  and  it  will  be  competent  to 
show  what  the  actual  vote  taken  on  the  liquor  tax  question  was.  It  is 
not  necessary,  therefore,  that  the  petitioner  should  be  made  a  party  to 
the  present  proceeding,  and  I  concur  in  the  result  of  denying  his  mo- 
tion to  intervene. 

BETTS,  J.,  not  voting. 
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PEOPLE  V.  MILLER. 


(Supreme  Court,  Appellate  Division,  First  Department.    March  17,  1911.) 

.  Statutes  (§  235*)— Constbuction. 

Statutes  which  are  merely  declaratory  of  the  common  law  are  to  be 
construed  as  near  to  the  reason  and  rule  of  the  common  law  as  may  be. 
[Ed.  Note.-— For  other  cases,  see  Statutes,  Dec.  Dig.  §  235.*] 

*  Indictment  and  Information  (§  189*) — Lesser  Offenses— Statutes— Con- 
struction—"Necessarily  Included." 

Code  Cr.  Proc.  §  444,  provides  that  on  an  indictment  for  crime  consist- 
ing of  different  degrees  the  jury  may  find  defendant  not  guilty  of  the 
crime  charged  in  the  indictment,  and  guilty  of  any  degree  inferior  there- 
to, or  of  an  attempt  to  commit  the  crime.  Section  445  provides  that  in 
all  other  cases  defendant  may  be  found  guilty  of  any  crime  the  commis- 
sion of  which  is  necessarily  included  in  that  with  which  he  is  charged 
in  the  indictment.  Penal  Law  (Consol.  Laws,  c.  40)  §  404,  provides  that 
a  person  who  with  intent  to  commit  a  crime  therein  breaks  and  enters 
a  building,  etc.,  is  guilty  of  burglary  in  the  third  degree.  Section  405 
provides  that  a  person  who,  under  circumstances  or  in  a  manner  not 
amounting  to  a  burglary,  enters  a  building  or  any  part  thereof,  with  in- 
tent to  commit  a  felony,  or  a  larceny  or  any  malicious  mischief,  is  guilty 
of  a  misdemeanor.  Heldy  that  the  words  "necessarily  Included"  in  said 
section  445  should  not  be  so  construed  as  to  require  that  the  lesser  of- 
fense for  which  a  conviction  may  be  had  must  be  so  included  in  the  stat- 
utory definition  of  the  crime  for  which  defendant  is  indicted,  but  it  suf- 
fices that  the  acts  constituting  the  lesser  crime  be  charged  in  the  indict- 
ment and  duly  proven,  and  hence  one  charged  with  burglary  in  the  third 
degree  may  be  convicted  of  an  unlawful  entry  with  hitent  to  commit  a 
larceny,  where  the  indictment  charges  the  commission  of  all  the  acts 
necessary  to  establish  the  latter  crime. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  §§  582-595 ;   Dec.  Dig.  §  189.*]      . 

.  Indictment  and  Information  (§  59*) — Sufficiency— Name  of  Crime. 

Under  Code  Cr.  Proc.  §  275,  requiring  an  indictment  to  contain  a 
plain  and  concise  statement  of  the  act  constituting  the  crime  without  un- 
necessary repetition,  that  the  name  of  the  crime  is  incorrectly  stated  in 
the  accusatory  part  of  the  indictment  is  immaterial  if  the  specific  allega- 
tions of  fact  are  suflScient,  since  the  latter  in  such  case  control  the  char- 
acter of  the  crime  presented  by  the  indictment 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent. 
Dig.  §§  180,  181 ;  Dec.  Dig.  §  59.*] 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

John  Miller,  alias  John  Peters,  was  convicted  of  crime,  and,  from 
n  order  arresting  judgment,  the  People  appeal.     Reversed. 

Argued  before  CLARKE,  McLAUGHUN,  SCOTT,  MILLER, 
nd  BOWLING,  JJ. 

Robert  S.  Johnstone,  for  the  People. 
Lorlys  Elton  Rogers,  for  respondent. 

SCOTT,  J.  Appeal  by  the  people  of  the  state  of  New  York  from 
n  order  of  the  Court  of  General  Sessions  of  the  Peace  in  and  for 
le  County  of  New  York  arresting  a  judgment  of  conviction  of  the 
bove-named  defendant  of  the  crime  of  unlawfully  entering  a  build- 
ig  with  intent  to  commit  a  larceny  therein.    The  defendant  was  in- 

ror  other  cases  see  same  topic  A  §  numbeb  in  Dec.  &  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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dieted  for  the  crimes  of  burglary  in  the  third  degree,  grand  larceny, 
and  receiving  stolen  goods;  each  being  charged  as  a  second  offense. 
At  the  close  of  the  entire  case,  the  court,  on  the  defendant's  motion, 
withdrew  from  the  consideration  of  the  jury  the  charge  of  burglary, 
grand  larceny,  and  receiving  stolen  property  as  charged  in  the  indict- 
ment, but  submitted  the  case  to  the  jury  with  instructions  that  de- 
fendant might  be  found  guilty  of  an  attempt  to  commit  petit  larceny 
or  of  an  unlawful  entry,  both  as  a  second  offense.  The  defendant 
objected  to  the  submission  of  the  crime  of  unlawful  entry  on  the 
ground  that  it  was  no  degree  of  burglary,  was  a  separate  and  distinct 
offense,  and  was  not  a  crime  the  commission  of  which  was  necessarily 
included  in  that  with  which  he  was  charged  in  the  indictment.  The 
court  overruled  the  objection,  and  the  defendant  excepted.  The  jury 
convicted  the  defendant  of  the  crime  of  unlawfully  entering  a  build- 
ing with  intent  to  commit  a  larceny  therein,  as  a  second  offense. 
Thereupon  a  motion  in  arrest  of  judgment  was  niade,  and  the  order 
appealed  from  was  entered.  There  are  two  sections  of  the  Code  of 
Criminal  Procedure  permitting  a  conviction  for  a  lesser  crime  than 
that  charged  in  an  indictment.    They  read  as  follows: 

"Sec.  444.  Upon  an  Indictment  for  crime  consisting  of  different  degrees  tbe 
jury  may  find  the  defendant  not  guilty  of  the  crime  charged  in  the  Indict- 
ment, and  guilty  of  anj'  degree  Inferior  thereto,  or  of  an  attempt  to  commit 
the  crime.    ♦    ♦    ♦ 

"Sec.  445.  In  all  other  cases  the  defendant  may  be  found  guilty  of  any 
crime  the  commission  of  which  is  necessarily  Included  in  that  with  which  he 
is  charged  in  the  indictment" 

I  These  two*  sections  were  not  enacted  with  any  purpose  to  introduce 
a  new  rule  of  criminal  law,  but  were  both  declaratory  of  the  rule 
which  had  always  obtained  at  cfommon  law,  which  was  that  the  prose- 
cution never  was  allowed  to  fail  because  all  the  alleged  facts  and 
circumstances  were  not  proved,  if  such  as  were  proved  made  out  a 
crime,  though  of  an  inferior  degree.  As  was  said  by  Judge  Denio 
in  Dedieu  v.  People,  22  N.  Y.  178 : 

"It  was  a  well-established  principle  (at  common  law)  that  when  an  offense 
was  increased  in  grade,  or  as  to  the  measure  of  punishment  by  tbe  existence 
of  particular  circumstances  or  by  a  special  intent  on  the  part  of  the  accused, 
and  an  indictment  was  found  setting  forth  the  circumstances  or  intent  which 
rendered  the  act  more  highly  criminal,  if  the  prosecution  failed  to  prove  that 
part  of  the  case,  it  was  stUl  entitled  to  a  conviction  for  the  simple  offense, 
and  the  unproved  allegations  were  not  allowed  to  prejudice  the  case  proved. 
They  were  regarded  as  surplusage."  Peo.  v.  Jackson,  3  Hill,  92;  Peo.  t. 
Snyder,  2  Parker,  Cr.  R.  23 ;   Peo.  v.  McDonald,  49  Hun,  G7,  1  N.  Y.  Supp.  703. 

Section  444  was  first  enacted  (in  slightly  different  form)  in  the 
Revised  Statutes  of  1829  (2  Rev.  St.  p.  702,  §  27).  As  explained  in 
Dedieu  v.  People,  supra,  it  was  adopted,  not  to  establish  a  new  rule 
of  law,  but,  out  of  "abundant  caution,"  to  insure  the  application  of  the 
well  established  common  law  rule  to  the  new  system  of  nomenclature 
adopted  by  the  revisers  whereby  certain  offenses  of  the  same  generic 
character  were  designated  numerically  as  different  degrees  of  the  same 
crime.  Since  each  of  these  degrees  constituted  a  separate  crime,  it 
was  apprehended  that  it  might  be  claimed  that  a  person  indicted  of 
one  degree  of  crime  could  not  be  convicted  of  any  other,  although 
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t  should  be  an  inferior  degree  of  the  same  generic  crime.  If  it  had 
►een  so  held,  it  would  have  produced  an  inconvenience  which  had  not 
existed  at  common  law. 

Section  445  was  first  enacted  with  statutory  form  in  the  present 
"ode  of  Criminal  Procedure;  but  it,  too,  was  simply  a  declaration 
>f  the  rule  which  had  always  prevailed  at  common  law. 

Being  merely  declaratory  of  the  common  law,  these  statutes  are 
o  be  construed  as  near  to  the  rule  and  reason  of  the  common  law 
LS  may  be  (Sutherland  on  Statutory  Const.  §  290),  and  we  are  not 
o  limit  or  lessen  their  application  because,  for  convenience  of  codifica- 
lon,  the  rule  has  been  stated  in  two  sections  instead  of  one.  There 
s  therefore  no  force  in  the  suggestion  that  section  445  is  applicable 
mly  to  offenses  not  divided  into  degrees;  that  to  such  offenses  only 
ection  444  is  applicable;  and  that  under  it  a  conviction  can  be  had 
)nly  for  the  crime  charged  or  of  one  of  the  inferior  "degrees"  there- 
)f  and  not  a  misdemeanor  consisting  of  some  of  the  elements  going 

0  make  up  the  crime  charged.  Such  was  not  the  common-law  rule 
n  this  state  (see  cases  cited,  supra)  and  the  statute,  as  we  consider, 
las  not  changed  the  common  law  in  this  regard,  and,  as  has  been  said, 
he  enactment  of  the  rule  in  statutory  form  was  not  designed  to  limit 
ts  application.  The  learned  district  attorney  argues,  with  much  plaus- 
bility  and  force,  that  the  defendant's  conviction  may  be  upheld  under 
)Oth  of  the  sections  above  quoted,  maintaining  that  the  misdemeanor 
cnown  as  unlawful  entry  is  in  effect  an  inferior  degree  of  the  generic 
)fFense  of  burglary,  and  is  included  in  the  Penal  Law  (Consol.  Laws, 
:.  40)  in  article  38,  entitled  "Burglary."  Hence  it  is  said  that  sec- 
ion  444  is  applicable.  However  this  may  be — and  we  do  not  pass 
ipon  the  contention  now — we  prefer  to  rest  our  decision  upon  what 
rve  deem  the  safer  and  surer  ground  that  the  conviction  can  certainly 
)e  upheld  under  section  445. 

The  crime  of  burglary  in  the  third  degree  for  which  defendant  was 
ndicted  is  thus  defined  : 

"A  person  who  (1)  with  Intent  to  commit  a  crime  therein  breaks  and  enters 

1  building,  or  a  room  or  any  part  of  a  building  ♦  ♦  ♦  is  guilty  of  bur- 
glary in  the  third  degree."    Penal  Law,  §  404. 

The  crime  of  which  the  defendant  was  convicted  is  thus  defined: 

"A  person  who,  under  circumstances  or  in  a  manner  not  amounting  to  a 
)urglary  enters  a  building  or  any  part  thereof,  with  intent  to  commit  a 
elony,  or  a  larceny  or  any  malicious  mischief  is  guilty  of  a  misdemeanor." 
Penal  Law,  §  405. 

It  will  be  observed  that  there  are  two  important  differences  in  these 
lefinitions.  So  far  as  concerns  the  commission  of  the  act,  a  break- 
ng  as  well  as  an  entry  is  necessary  to  constitute  the  crime  of  burglary, 
vhile  entry  alone  is  sufficient  for  the  misdemeanor.  As  to  the  in- 
ent  with  which  the  act  is  done,  however,  the  definition  of  the  mis- 
lemeanor  is  narrower  than  that  of  the  felony.  For  the  latter  it  is 
;uflficient  if  the  intent  be  to  commit  any  crime,  while  to  constitute  the 
nisdemeanor  the  intent  must  be  to  commit  one  of  the  crimes  men- 
ioned  in  section  405.  Consequently  there  may  well  be  cases  wherein 
he  elements  necessary  to  establish  the  crime  of  burg:lary  in  the  third 
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degree,  outside  of  the  breaking  would  not  suffice  to  constitute  an  un- 
lawful entry,  because  the  intent  of  the  entry,  while  criminal,  would 
not  be  to  commit  one  of  the  crimes  specified  in  section  405.  And  this 
suggests  the  principal  question  r-aised  by  the  appeal,  and  that  is  wheth- 
er the  words  "necessarily  included,"  in  section  445,  Code  Crim.  Proc., 
should  be  so  construed  as  to  require  that  the  lesser  offense  for  which 
a  conviction  may  be  had  must  be  so  included  in  the  statutory  defini- 
tion of  the  crime  for  which  the  defendant  is  indicted,  or  must  be  in- 
cluded in  the  acts  set  forth  in  the  indictment  as  constituting  the  crime 
with  which  the  defendant  is  charged.  If  the  former  construction 
be  the  true  one,  and  the  acts  constituting  the  lesser  crime  must  be 
found  in  the  statutory  definition  of  the  greater  one,  it  is  manifest 
that  a  defendant  who  has  been  indicted  for  burglary  in  the  third  de- 
gree can  never  be  convicted  of  an  unlawful  entry  not  only  because  an 
intent  to  commit  any  crime  will  not  sustain-  a  charge  of  unlawful  en- 
try, while  it  will  sustain  a  charge  of  burglary,  but  also  because  bur- 
glary in  the  third  degree  may  also  be  predicated,  under  subdivision  2 
of  section  404,  upon  acts  which  do  not  include  an  entry  at  all,  but 
a  breaking  out  after  the  commission  of  a  crime. 

On  the  other  hand,  if  the  latter  construction  be  adopted,  and  it 
is  sufficient  that  the  acts  constituting  the  lesser  crime  be  charged  in 
the  indictment  and  duly  proven,  a  defendant  charged  with  the  crime 
of  burglary  in  the  third  degree  may  be  convicted,  as  this  defendant 
was,  of  an  unlawful  entry.  In  this  view  the  form  of  the'  indictment 
becomes  of  the  first  importance.  The  conviction  in  the  present  case 
was  had  under  this  construction  of  the  statute,  and  does  charge  the 
defendant  with  the  commission  of  all  the  acts  necessary  to  establish 
the  crime  of  which  he  was  convicted. 

It  alleges  as  follows : 

That  the  defendant  "with  force  and  arms,  a  certain  building,  to  wit,  the 
building  of  one  Louis  A.  Fehr  there  situate,  feloniously  [and  burglariouslyj 
did  [break  into  and]  enter,  with  intent  to  commit  some  crime  therein,  to  wit, 
with  intent  the  goods,  chattels  and  personal  property  of  the  said  Louis  A. 
Fehr  in  the  said  building,  then  and  there  being,  then  and  there  feloniously 
[and  burglariously]  to  steal,  take  and  carry  away,  against  the  form  of  the 
statute,  etc.    ♦    ♦    ♦" 

Disregarding  the  words  in  brackets,  which  serve  to  distinguish  the 
charge  as  one  of  burglary,  there  remains  an  adequate  and  complete 
description  of  the  misdemeanor,  including  an  entry  with  intent  to 
commit  a  larceny.  We  are  of  the  opinion  that  it  is  sufficient  to  sus- 
tain a  conviction  for  the  lesser  offense  if  the  acts  constituting  it  are 
necessarily  included  in  the  acts  charged  in  the  indictment  as  consti- 
tuting the  graver  offense.  An  indictment  must  contain  "a  plain  and 
concise  statement  of  the  act  constituting,  the  crime  without  unneces- 
sary repetition."  Code  Crim.  Proc.  §  275.  And  it  is  of  no  moment 
if  the  name  of  the  crime  be  incorrectly  stated  in  the  accusatory  clause 
of  the  indictment,  if  the  specific  allegations  of  fact  are  sufficient,  for 
the  latter  in  such  case  control  the  character  of  the  crimes  presented 
by  the  indictment,  Peo.  v.  Sullivan,  4  N.  Y.  Cr.  R.  193.  It  is  the 
acts  charged  which  constitute  the  crime.  Peo.  v.  Seeley,  105  App. 
Div.  149,  93  N.  Y.  Supp.  982;    Peo.  v.  Peckens,  153  N.  Y.  576,  47 
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>I.  E.  883.  The  purpose  of  requiring  the  acts  to  be  set  forth  in  the 
ndiclment  is  that  the  accused  may  faiow  what  he  is  called  upon  to 
tieet,  and  if  no  more  is  proved  against  him  than  is  so  charged,  even 
f  all  be  not  proven,  and  the  acts  which  are  proved  constitute  a  lesser 
rime  than  that  for  which  he  was  indicted,  no  injustice  is  done  if  he 
le  convicted  of  the  lesser  charge.  Speaking  of  section  445,  Code 
>im.  Proc,  it  was  said  in  Peo.  v.  McDonald,  49  Hun,  67,  1  N.  Y. 
)Upp.  703: 

"Under  this  rule  the  accused  party  cannot  be  surprised  upon  this  trial,  for 
he  people  cannot  prove  any  fact  not  alleged,  nor  can  he  be  convicted  of  any 
Time  that  the  facts  proved  do  not  establish." 

In  Dedieu  v.  People,  supra,  Judge  Denio  thus  explains  the  applica- 
ion  at  common  law  of  the  rule  now  incorporated  in  sections  444  and 
45,  Code  Crim.  Proc. : 

*'In  all  these  cases  the  Indictment  Includes  a  true  description  of  the  acts 
lone,  and  all  the  minor  circumstances  defining  the  minor  offense,  and  it 
idds  to  these  the  further  circumstances  which,  if  proved,  would  raise  the 
tffense  to  the  higher  gn^ade.  Now,  If  the  latter  are  not  proved  there  is  as 
'et  no  variance.  So  far  as  the  proof  goes  It  conforms  to  the  allegations. 
>lmply  the  whole  indictment  is  not  proved,  but  the  principle  applies,  that 
t  is  enough  to  prove  so  much  of  the  indictment  as  shows  that  the  de- 
endant  has  committed  a  substantial  crime  therein  specified." 

The  application  of  the  rule  respecting  a  conviction  for  a  lesser 
rime  than  that  charged  is  well  illustrated  in  some  of  the  cases  in 
I'hich  the  rule  has  been  held  not  to  apply,  in  each  of  which  it  will 
le  found  upon  examination  that  the  indictment  failed  to  charge  the 
cts  necessary  to  establish  the  minor  offense,  and  it  was  for  this  rea- 
on  that  it  was  held  that  no  conviction  of  the  lesser  crime  could  be 
lad.  Dedieu  v.  Peo.,  supra;  Peo.  v.  Meegan,  104  N.  Y.  529,  11  N. 
I,  48.  Our  conclusion  is  that  a  defendant  may  be  found  guilty  of 
,ny  crime  the  commission  of  which  is  necessarily  included  in  the  acts 
tated  in  the  indictment  as  constituting  the  crime  with  which  he  is 
harged  therein.  This  we  understand  to  have  been  the  rule  at  com- 
non  law  of  which  the  sections  we  have  quoted  from  the  Code  of  Crim- 
nal  Procedure  are  merely  declaratory. 

The  order  appealed  from  must  be  reversed,  and  the  judgment  upon 
he  defendant  carried  into  effect.     All  concur. 


ROSENTHAL  et  al.  v.  AMERICAN  BONDING  CX).  OP  BALTIMORE. 

(Supreme  Court,  Appellate  Division,  First  Department    March  24,  1911.) 

^  BuBOLABT  (S  9*) — Acts  Constituting— Statutes— **Bbeak." 

Under  Pen.  Code,  §§  498,  499,  making  one  who  with  Intent  to  commit 
a  crime  therein  breaks  and  enters  a  building  guilty  of  burglary,  and  de- 
fining the  word  "break'*  as  opening  for  the  purpose  of  entering  by  any 
means  whatever  any  door  of  a  building,  or  to  any  apartment  therein, 
persons  who  opened  an  unlocked  door  to  a  store,  and  who  assaulted  the 

'For  other  cases  see  same  topic  &  $  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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clerks  in  the  store  and  threatened  them  with  violence  and  tied  them,  and 
who  carried  away  merchandise,  are  guilty  of  burglary. 

[Ed.  Note. — For  other  cases,  see  Burglary,  Cent  Dig.  §§  6-12;  Dec 
Dig.  §  9.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  8G2-8G6:  vol. 
8,  pp.  7592,  7595;  vol.  1,  pp.  908-911;   vol.  8,  p.  7593.] 

2.  Insurance  (§  425*) — Burglary  Insurance— Construction  of  Policy. 

A  policy  insuring  against  loss  by  burglary  of  any  merchandise  iu  prem- 
.ises  situated  in  the  state  of  New  York  insures  against  burglary  as  de- 
fined by  the  statutes  of  New  York,  and  the  policy  is  not  limited  to  com- 
mon-law burglary. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  ||  1129,  1135. 
1143 ;  Dec.  Dig.  §  425.*] 

3.  Insurance  (§  425*) — "Burglary"  Insurance— Contracts— Construction. 

The  stipulation  in  a  policy  insuring  against  direct  loss  by  burglary  of 
merchandise  that  insurer  shall  not  be  liable,  imless  there  are  visible 
marks  on  the  premises  of  the  actual  force  and  violence  used  in  making 
entry  into  the  premises,  or  exit  therefrom,  is  not  a  limitation  of  liability, 
but  is  a  mere  evidentiary  provision  -to  prevent  fraudulent  claims,  to  pro- 
vide for  cases,  where,  in  the  absence  of  witnesses,  a  burglary  is  sought 
to  be  established  by  the  mere  loss  of  goods,  with  no  evidence,  direct  or 
circumstantial,  of  a  breaking  and  entering  and  cases  of  pilfering  by  em- 
ployes and  the  like,  and  a  burglary  committed  in  the  presence  of  clerks 
of  insured  is  within  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  §{  1129,  1135, 
1139;    Dec.  Dig.  §  425.*] 

Ingraham,  P.  J.,  and  Scott  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Solomon  M.  Rosenthal  and  others  against  the  American 
Bonding  Company  of  Baltimore.  From  a  judgment  for  plaintiffs  en- 
tered on  a  directed  verdict,  and  from  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

See,  also,  124  N.  Y.  Supp.  905. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE. 
SCOTT,  and  MILLER,  JJ. 

Wilder,  Ewen  &  Patterson  (John  Ewen,  of  counsel),  for  appellant. 

Ernest  Hall,  for  respondents. 

CLARKE,  J.  This  is  an  action  on  a  burglary  insurance  policy. 
At  the  close  of  plaintiffs'  case,  both  sides  moved  for  the  direction  of 
a  verdict.  The  court  directed  a  verdict  for  the  plaintiffs,  and  from  the 
judgment  entered  thereon  and  from  the  order  denying  a  motion  for  a 
new  trial  the  defendant  appeals.  The  plaintiffs  are  merchants  dealing* 
in  silks  at  wholesale.  Their  place  of  business  was  in  the  first  loft  of 
Ihe  premises  463  Broome  street.  The  defendant  issued  to  plaintiffs 
a  policy  whereby  it  insured  them : 

"For  direct  loss  by  burglary  of  any  of  the  merchandise  described  in  the 
schedule  hereinafter  contained  and  stated  to  be  insured  hereunder  occasioned 
by  its  felonious  abstraction  from  the  store,  warehouse,  office,  loft  or  rooms, 
hereinafter  called  the  premises  and  actually  occupied  by  the  Assured  in  tbe 
manner  set  forth  in  the  Schedule,  by  any  person  or  persons  who  have  made 
forcible  and  violent  entrance  upon  the  premises,  or  exit  therefrom,  of  which 
force  and  violence  there  shall  be  visible  evidence.    ♦    ♦    ♦    Special  agree- 

*For  other  cases  see  same  topic  A  8  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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ments.  A.  The  company  shall  not  be  liable:  (1)  Unless  there  are  visible 
marks  upon  the  premises  of  the  actual  force  and  violence  used  in  making  en- 
try into  the  said  premises  or  exit  therefrom.     ♦    ♦    ♦  " 

The  proof  established  that  at  about  half  past  7  o'clock  on  Monday 
morning,  June  17,  1907,  two  of  plaintiffs'  employes  entered  the  store 
or  loft  which  was  up  one  flight  of  stairs  to  prepare  for  business.  They 
opened  the  door  with  a  key,  and  shut  the  door  after  entering,  but  did 
not  lock  it.    The  stock  clerk  testified : 

"I  walked  over  to  the  electric  box  and  gave  the  Holmes  people  the  signal 
everything  was  all  right,  and  they  gave  me  two  bells  back.  I  walked  back  to 
open  the  shutters.  I  no  sooner  got  to  the  fear  of  the  store  when  the  door 
was  flung  open.  I  saw  a  man  come  in  with  a  gun  in  each  hand.  He  ordered 
me  to  throw  up  my  hands.  I  refused  to  do  it,  and  he  started  to  beat  me.  He 
was  punching  me  right  along.  ♦  •  ♦  He  took  the  butt  of  his  gun  and 
struck  me  in  the  back  of  the  head  with  it  I  fell  over  the  counter,  and,  as  I 
fell  over,  he  told  the  young  fellow  that  was  with  him  to  bind  my  hands. 

*  •     ♦    That  door  was  closed  on  that  morning  when  I  was  in  the  store. 

*  •  ♦  Q.  When  these  people  came  in  did  they  throw  open  the  door?  A. 
Yes,  sir."  ,_^ 

The  clerks  were  tied  up  hand  and  foot  by  straps,  taken  into  the 
back  office,  a  bandanna  tied  over  their  faces,  and  the  two  men,  a  dis- 
charged employe  and  his  brother,  carried  away  about  $1,000  worth  of 
goods.  There  was  a  subsequent  arrest  and  indictment.  It  is  not  dis- 
puted that  there  was  a  "felonious  abstraction"  of  goods  of  the  plain- 
tiffs from  their  store,  accompanied  with  violence,  threats,  and  the  dis- 
play of  deadly  weapons. 

There  is  no  doubt  that  the  transaction  constituted  burglary  in  the 
third  degree  under  section  498  of  the  Penal  Code,  in  force  at  the  time 
of  the  acts  complained  of: 

"A  person  who  either  (1),  with  intent  to  commit  a  crime  therein,  brealws 
and  enters  a  building,  or  a  room,  or  any  part  of  a  building;  or  (2). being  in 
a  building,  commits  a  crime  therein  and  breaks  out  of  the  same ;  is  guilty  of 
burglary  in  the  third  degree." 

Section  499  defines  "break"  as  follows: 

"  ♦  ♦  ♦  Opening,  for  the  purpose  of  entering  therein,  by  any  means 
whatever,  any  outer  door  of  a  building,  or  of  any  apartment  or  set  of  apart- 
ments therein  separately  used  or  occupied,  or  any  window,  shutter,  scuttle  or 
other  thing  used  for  covering  ot  closing  an  opening  thereto,  or  therein,  or 
which  gives  passage  from  one  part  thereof  to  another." 

The  turning  of  the  handle  and  the  opening  of  the  closed  door  was 
a  breaking.  "If,  therefore,  the  prisoner  in  entering  the  cellar  un- 
latched the  door  immediately  communicating  with  it,  there  was  a  break- 
ing and  entry  which  would  constitute  burglary,  provided  the  other 
constituents  of  the  offense  were  made  out,  namely,  that  the  prisoner 
entered  with  the  intent  to  commit  a  crime."  McCourt  v.  People,  64 
N.  Y.  583.  See,  also,  People  v.  Bush,  3  Parker,  Cr.  R.  552 ;  Tickner 
V.  People,  6  Hun,  657. 

In  People  v.  Gartland,  30  App.  Div.  534,  52  N.  Y.  Supp.  352,  it 
was  said: 

••There  can  be  no  doubt  that  the  prisoner,  with  two  companions,  went  Into 
the  apartment  through  that  entrance  door.  •  ♦  ♦  But  he  claims  that 
there  was  not  sufficient  proof  to  show  that  there  was  any  breaking  or  force. 
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used  in  any  way,  to  gain  an  entrance,  so  as  to  bring  his  acts  within  the  statu- 
tory definition  of  burglary.  ♦  ♦  ♦  That  definition  (section  499,  Pen.  Code) 
is  satisfied  if  the  proof  shows  that  the  appellant  opened,  by  any  means,  the 
outer  door  of  the  apartment  named  in  the  indictment  That  he  gained  en- 
trance through  that  door  is,  as  said  before,  admitted.  If  that  ^oor  were  shut 
at  the  time  he  made  his  entrance  to  the  apartment,  and  he  opened  it  by  any 
means  whatever,  he  was  guilty  of  the  offense." 

So  that  the  proof  clearly  established  that  there  was  a  direct  loss  by- 
burglary  of  merchandise  occasioned  by  its  felonious  abstraction  from 
the  store,  warehouse,  office,  loft,  or  rooms  by  persons  who  made  a 
forcible  and  violent  entrance  upon  the  premises,  and  of  which  force 
and  violence  there  was  visible  evidence  in  the  testimony  of  the  wit- 
nesses who  saw  the  criminals  forcibly  throw  the  door  open  and  ad- 
vance upon  them  pistol  in  hand.  The  provisions  of  the  first  paragraph 
of  the  policy  cited,  supra,  are  therefore  fully  met  by  the  proof.  The 
question  is  whether  a  felonious  asportation  of  goods  completely  proved 
under  such  circumstances  was  covered  by  the  policy,  because  of  the 
further  clause  thereof : 

"The  company  shall  not  be  liable  unless  there  are  visible  marlcs  upon  the 
premises  of  the  actual  force  and  violence  used  in  making  entry  into  the  said 
premises  or  making  exit  therefrom." 

It  is  suggested  that  the  language  of  the  policy  is  to  be  read  as  re- 
ferring not  to  statutory,  but  common-law,  burglary.  But  the  policy 
was  written  upon  premises  situate  in  the  state  of  New  York.  If 
a  loss  occurred  and  it  became  necessary  to  bring  suit  thereon,  the 
courts  of  this  state  were  undoubtedly  to  pass  thereon.  The  "burglary" 
insured  against  was  clearly  "burglary"  as  defined  by  the  statutes  of 
this  state.  Common-law  burglary  could  not  have  been  intended  for 
the  building  was  not  a  dwelling  house.  Said  Sir  William  Blackstone 
in  his  Commentaries  (volume  4,  p.  224) : 

'*The  definition  of  a  burglar,  as  given  us  by  Sir  Edward  Coke  (3  Inst.  63), 
is:  'He  that  by  night  breaketh  and  entereth  into  a  mansion  house,  with  in- 
tent to  commit  a  felony.' " 

But,  so  far  as  the  "breaking  and  entering"  is  concerned,  the  facts 
bring  this  case  within  the  common  law,  for  the  same  learned  com- 
mentator says  at  page  226: 

**There  must  in  general  be  an  actual  breaking;  not  a  mere  clausum  fregft 
(by  leaping  over  invisible  ideal  boundaries  which  may  constitute  a  civil  tres- 
pass), but  a  substantial  and  forcible  irruption.  As  at  least  by  breaking  or 
taking  out  the  glass  of,  or  otherwise  opening  a  window ;  picking  a  lock  or 
opening  it  with  a  key;  nay,  by  lifting  up  the  latch  of  a  door,  or  unloosing 
any  other  fastening  which  the  owner  has  provided." 

"There  is  a  sufficient  breaking  at  common  law,  and  a  'forcible  breaking' 
within  the  meaning  of  a  statute,  when  a  person  enters  a  house  by  nnlo<^ing 
or  unlatching  a  door,  or  even  by  pushing  open  a  door  which  is  shut,  bat  nei- . 
ther  locked  nor  latched,    ♦    ♦    ♦    and  in  many  other  cases  where  a  very 
slight  degree  of  force  is  used."    0  Cyc.  175. 

In  a  statute  punishing  any  one  who  shall  "forcibly  break  and  enter" 
a  dwelling  house,  the  word  "forcibly"  only  expresses  tjie  degree  of 
force  that  was  implied  at  common  law  from  the  word  "break,"  and 
a  breaking  sufficient  at  common  law  is  sufficient  under  the  statute. 
Timmons  v.  State,  34  Ohio  St.  426,  32  Am.  Rep.  376. 
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The  risk  insured  against  having  been  fully  and  clearly  set  forth 
in  the  paragraph  commencing,  "for  direct  loss  by  burglary,"  we  in- 
terpret the  clause,  "unless  there  are  visible  marks  upon  the  premises  f 
Df  the  actual  force  and  violence  used  in  making  entry  into  the  said 
premises  or  exit  therefrom,"  not  as  a  limitation  of  liability — not  as  de- 
scription of  the  risk — but  as  mere  evidentiary  provisions  inserted  to 
prevent  fraudulent  claims,  to  provide  for  cases  where  in  the  absence 
Df  witnesses  a  burglary  is  sought  to  be  established  by  the  mere  loss 
:>f  goods  with  no  evidence  direct  or  circumstantial  of  a  breaking  and 
entering,  cases  of  pilfering  by  employes,  and  the  like. 

Cases  under  policies  insuring  against  death  caused  by  accident  are 
analogous  and  instructive.  In  Root  v.  London  Guaranty  Co.,  92  App. 
Div.  578,  86  N.  Y.  Supp.  1055,  by  the  provisions  of  the  policy,  the 
defendant  insured  decedent  in  the  sum  of  $5,000  "against  bodily  inju- 
ries sustained  wholly  and  exclusively  through  external  violence  oc- 
casioned accidentally  by  visible  means."    It  further  provided : 

•*That  this  Insurance  does  not  cover  injuries  of  which  there  Is  no  visible 
mark  on  the  body  (the  body  itself  in  case  of  death  not  being  deemed  such 
mark)." 

Decedent  had  fallen  from  a  bicycle  on  the  20th  of  June,  1902,  frac- 
turing his  right  femur.  He  died  on  the  10th  of  August  of  angina 
pectoris.  The  fractured  femur  recovered.  The  physicians  testified 
that  the  heart  spasms  were  not  attributable  to  a  broken  femur.  There 
was  no  visible  mark  on  the  back  or  chest,  and  the  appellant  contended 
that  the  anginal  pains,  even  though  resulting  from  the  accident,  .did 
iiov  bring  the  case  within  the  compass  of  the  policy.    The  court  said : 

"We  think  this  is  too  narrow  a  construction  to  put  upon  its  language. 
Where  it  is  plain  that  an  accident  has  occurred  and  severe  injuries  have  re- 
sulted, and  it  is  a  fair  deduction  from  the  circumstances  that  death  ensued  as 
the  direct  consequence  of  such  accident,  the  policy  should  be  construed  to 
hold  the  defendant  liable,  even  though  no  contusions  or  marks  appear  upon 
the  body.  A  man  may  be  killed  by  a  blow  over  the  heart,  or  by  drowning  or 
by  falling  from  a  balloon,  and  death  ensue  before  reaching  the  ground,  and  in 
E?ach  instance  there  may  be  no  mark  ui}ou  the  body,  yet  the  death  is  by  ac- 
cidental means,  and  should  be  within  the  purview  of  the  policy." 

In  Paul  V.  Travelers'  Insurance  Co.,  112  N.  Y.  472,  20  N.  E.  347, 
3  L.  R.  A.  443,  8  Am.  St.  Rep.  758,  the  policy  provided : 

•'Provided  always,  that  this  insurance  shall  not  extend  to  any  bodily  injury 
of  which  there  shall  be  no  external  and  visible  sign  upon  the  body  of  the  in- 
sured, ♦  ♦  ♦  nor  to  any  death  or  disability  which  may  have  been  caused 
•  ♦  ♦  by  hernia,  bodily  Infirmities,  ♦  ♦  •  nor  by  the  taldng  of  poison, 
wntact  with  poisonous  substances,  or  inhaling  of  gas." 

The  decedent  was  found  dead  in  his  bed  like  a  man  asleep,  without 
any  outward  indications  that  he  was  dead,  and  without  any  external 
Dr  visible  signs  of  injury  upon  his  body.  His  death  was  caused  by  his 
breathing  the  atmosphere  of  his  room,  full  of  illuminating  gas.  The 
defendant  resisted  recovery,  and  Gray,  J.,  said: 

"A  careful  consideration  of  this  instrument  and  of  the  scope  and  design  of 
its  provisions  leads  us  to  the  conclusion  that  the  appellant  must  fail  in  its 
contention.  At  the  foundation  lie  the  facts,  conceded  and  found,  that  there 
was  a  death  caused  by  accidental  means,  and  that  the  accidental  means  were 
the  decedent's  'breathing  the  atmosphere  of  said  room,  fuU  of  illuminating 
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gas/  The  absence  of  any  external  and  visible  sign  upon  the  body  of  the  as- 
sured presents  no  embarrassment.  ♦  ♦  •  Such  a  provision  obviously  was 
designed  as  a  proper  precaution  to  guard  the  company  against  a  liability  upon 
a  fraudulent  claim  by  the  Insured  for  indemnity  for  bodily  injuries,  of  which 
the  only  evidence  might  be  the  word  of  the  person.  This  policy,  like  any 
other  contract  between  parties,  is  to  be  construed,  not  merely  by  the  letter, 
but  by  the  spirit  We  must  read  it  in  connection  with  the  whole  subject-mat- 
ter to  which  it  relates,  and  give  to  language  the  ordinary  and  natural  mean- 
ing. If,  then,  the  intention  of  the  parties  becomes  manifest,  such  intuition 
must  prevail.** 

And  it  held  that  the  plaintiff  could  recover. 

In  Menneily  v.  Employers'  Liability  Assurance  Co.,  148  N.  Y.  596, 
43  N.  E.  54,  31  L.  R.  A.  686,  51  Am.  St.  Rep.  716,  the  policy  contained 
the  following  clause : 

"This  policy  does  not  insure  against  death  or  disablement  •  •  •  from 
accidents  that  stiall  bear  no  external  and  visible  marks,  •  ♦  ♦  nor 
against  death  or  disablement  arising  from  anything  accidentally  taken,  ad- 
ministered or  inhaled,  contact  of  poisonous  substances,  inhaling  gas,  or  any 
surgical  operation  or  exhaustion  consequent  thereon." 

Judgment  was  directed  for  the  defendant  on  the  ground  that  it  was 
not  liable  because  the  cause  of  death  of  the  insured  was  within  the 
exception  in  the  policy  as  to  death  arising  from  anything  accidentally- 
taken,  administered,  or  inhaled.  This  was  likewise  a  gas  case.  The 
court  held  that  the  facts  were  so  nearly  like  those  in  the  Paul  Case 
that  no  distinction  between  them  existed.    The  court  went  on  to  say : 

'*The  only  remaining  question  relates  to  the  provision  which  declares  that 
the  policy  *does  not  insure  against  death  or  disablement  ♦  ♦  ♦  from  acci- 
dents that  shall  bear  no  external  and  visible  marks.*  It  is  somewtiat  difficult 
to  understand  precisely  what  was  intended  by  this  clause  of  the  policy.  We 
are,  however,  of  the  opinion  that  the  language  emplo^'ed,  when  fairly  con- 
strued, indicates  that  its  purpose  was  to  provide  that  a  case  of  death  or  in- 
Jury  should  not  be  regarded  as  within  the  policy,  unless  there  was  some  ex- 
ternal or  visible  evidence  which  indicated  that  it  was  accidental.  In  other 
words,  that  only  such  injury  as  could  be  shown  by  external  and  visible  evi- 
dence to  liave  been  accidental  should  be  regarded  as  within  the  policy.  In 
this  case  it  is  admitted  that  the  decedent's  death  was  occasioned  by  his  in- 
voluntarily and  accidentally  breathing  illuminating  gas,  which  liad  accidentally 
escaped  into  his  room;  that  there  was  no  visible  marks  of  the  accident  upon 
the  body  of  the  deceased,  but,  when  artificial  respiration  was  produced,  il- 
luminating gas  emanated  therefrom  to  the  perception  of  the  person  producing:' 
such  artificial  respiration;  that  upon  entering  the  room  it  was  perceived  to 
be  full  of  gas  then  escaping  therein,  and  that  an  inspection  of  the  body 
showed  life  to  be  extinct  We  think  this  admission  furnishes  sufficient  evi- 
dence of  an  external  and  visible  character  that  the  death  of  the  decedent  was 
accidental  to  exclude  it  from  this  exception  in  the  policy,  and  hence  that  it 
was  one  of  the  accidents  against  which  the  defendant  intended  to  insure.*' 

In  that  case  the  exhalation  of  gas  was  momentary.  It  was  not  visi- 
ble. It  did  not  remain  for  the  inspection  of  the  company's  officers  or 
doctors.  It  is  difficult  to  conceive  of  anything  more  evanescent,  and 
yet  the  clause  did  not  stand  in  the  way  of  a  recovery.  The  court  in- 
terpreted the  language  "visible  marks  upon  the  body"  as  meaning 
**unless  there  was  some  external  or  visible  evidence  which  indicated 
that  it  was  accidental." 

This  burglary  was  evidenced  by  visible  signs  and  marks  upon  the 
premises,  because  the  witnesses  saw  the  forcible  and  violent  entry 
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thereon  and  the  attending  circumstances,  to  which  they  testified  and 
about  which  there  is  no  dispute.  I  think  that  the  loss  came  within  the 
risk  covered  by  the  policy. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

LAUGHLIN  and  MILLER,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  This  is  an  appeal  from  a  judgment 
against  a  surety  company  upon  a  policy  of  insurance  against  loss  by 
burglary. .  There  is  no  dispute  as  to  the  facts ;  the  only  question  in- 
volved m  the  appeal  being  whether  or  not  the  loss  which  the  plaintiffs 
suffered  was  covered  by  the  terms  of  the  policy.  The  plaintiffs  were 
merchants  dealing,  at  wholesale,  in  silk  goods.  The  circumstances 
attending  the  loss  were  as  follows :  On  June  27,  1907,  and  while  this 
policy  was  in  full  force,  two  of  the  employes  of  plaintiff  entered  the 
store  at  about  7:30  in  the  morning  to  prepare  for  business.  They 
opened  the  door  of  the  loft  with  a  key  (there  being  no  other  fasten- 
ing than  a  lock),  and  shut  the  door  after  entering,  but  did  not  lock 
it,  and  it  was  left  so  that  by  turning  the  handle  of  the  door  attached 
to  the  lock  the  tongue  would  slide,  and  the  door  could  be  opened.  A 
few  minutes  later,  Kennedy,  a  former  employe  of  plaintiffs,  accom- 
panied by  his  younger  brother,  threw  open  the  door  of  said  store 
and  entered,  with  a  pistol  in  each  hand,  and  threatened  and  beat  one 
of  the  clerks,  and  then  bound  and  gagged  both  of  them,  and  robbed 
the  store  of  silks  valued  at  about  $1,050.  The  police  and  the  defend- 
ant company  were  at  once  notified  and  an  examination  was  made. 
The  burglars  were  afterwards  arrested,  but  the  goods  were  never 
recovered.  A  verdict  was  directed  in  favor  of  plaintiffs  for  the  value 
of  the  stolen  property  and  interest. 

The  policy  sued  upon  undertook  to  insure  the  plaintiffs: 

"For  direct  loss  by  burglary  of  any  of  the  merchandise  described  in  the 
schedule  hereinafter  contained  and  stated  to  be  insured  hereunder  occa- 
sioned by  a  felonious  abstraction  from  the  store,  warehouse,  office,  loft  or 
rooms,  hereinafter  called  the  premises  and  actually  occupied  by  the  assured 
in  the  manner  set  forth  in  the  schedule,  by  any  person  or  persons  who  have 
made  forcible  and  violent  entrance  upon  the  premises,  or  exit  therefrom,  of 
which  force  and  violence  there  shall  he  visible  evidence,** 

Included  in  the  terms  of  the  policy  were  certain  clauses  denominated 
"special  agreements,"  the  first  of  which  read  as  follows : 

**A.  The  company  shall  not  be  liable:  (1)  Unless  there  are  visible  marks 
upon  the  premises  of  the  actual  force  or  violence  used  in  making  entry  into 
the  said  premises  or  exit  therefrom." 

Naturally,  since  it  had  been  necessary  to  use  no  force  to  effect  an 
entrance  beyond  that  required  to  turn  the  door  knob,  there  were  no 
visible  marks  upon  the  premises  of  actual  force  or  violence  used  in 
making  entry,  and  the  claim  of  the  appellant  is  that  it  did  not  under- 
take to  insure  against  loss  by  such  a  crime  as  the  evidence  shows  was 
committed  in  this  case.  If  the  policy  had  undertaken  in  general 
terms  to  insure  the  plaintiffs  against  loss  by  "burglary"  without  lim- 
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iting  or  defining  the  meaning  of  that  word  as  used  in  the  policy,  there 
would  be  no  doubt  of  the  defendant's  liability,  for  the  crime  as  de- 
scribed by  the  witnesses  undoubtedly  amounted  to  a  burglary  in  this 
state.  Pen.  Law  (Consol  Laws,  c.  40)  §§  400-404.  That,  however, 
is  not  what  the  defendant  insured  against.  Its  undertaking  was  to 
indemnify  plaintiffs  against  a  loss  by  burglary  committed  by  persons, 
who  not  only  have  made  **  forcible  and  violent"  entrance  upon  or  exit 
from  the  premises,  but  of  whose  force  and  violence  there  shall  be 
"visible  evidence." 

The  words  "force"  and  "violence"  are  words  in  common  use  and 
of  perfectly  well-understood  meaning.  It  is  said  that  the  conduct  of 
the  thieves  was  forcible  and  violent  towards  the  clerks  whom  they 
found  in  the  store,  but  that  this  is  not  what  was  contemplated  by  the 
policy  is  made  clear  by  the  special  agreement  which  relieves  defendant 
from  responsibiHty  unless  the  visible  marks  of  force  and  violence  are 
to  be  found  "upon  the  premises."  The  respondent  urges  that  the  pro- 
vision in  the  special  agreement  is  a  mere  rule  of  evidence.  It  is  un- 
doubtedly that,  but  it  also  serves  to  define  the  nature  of  the  force,  and 
violence  which  must  accompany  the  crime  in  order  to  bring  the  loss 
within  the  policy. 

The  respondent  relies  upon  a  line  of  well-known  cases  which  have 
arisen  under  life  and  accident  insurance  policies  wherein  it  has  been 
stipulated  that  they  should  not  extend  to  death  or  disability  of  which 
there  should  be  no  external  or  visible  signs.  Gale  v.  Mut.  Aid,  etc, 
Ass'n,  66  Hun,  600,  21  N.  Y.  Supp.  893 ;  Root  v.  London  Guarantee 
Co.,  92  App.  Div.  678,  86  N.  Y.  Supp.  1055 ;  Menneily  v.  Employers' 
Liability  Ass'n,  148  N.  Y.  596,  43  N.  E.  54,  31  L.  R.  A.  686,  51  Am, 
St.  Rep.  716 ;  Paul  v.  Travelers'  Ins.  Co.,  112  N.  Y.  472,  20  N.  E.  347, 
3  L.  R.  A.  443,  8  Am.  St.  Rep.  758 ;  Mut.  Accident  Ins.  Co.  v.  Barry, 
131  U.  S.  100,  9  Sup.  Ct.  755,  33  L.  Ed.  60.  In  all  of  these  cases  it 
was  considered  that  the  condition  was  merely  a  rule  of  evidence,  de- 
signed to  protect  the  insurer  against  fraud,  and  when  it  clearly  ap- 
peared, by  evidence  other  than  the  external  or  visible  signs,  that  the 
death  or  injury  was  one  of  those  against  which  it  was  intended  to  in- 
sure, the  courts  have  found  the  condition  satisfied  by  almost  an}^hing^, 
however  slight,  that  could  by  any  possibility  be  construed  as  an  ex- 
ternal or  visible  sign.  The  present  case  differs  from  those  in  two  re- 
spects. In  the  first  place,  there  is  not  the  slightest  evidence  of  any 
visible  marks,  at  all,  upon  the  premises  resulting  from  actual  force  and 
violence,  and  in  the  second  place,  as  already  pointed  out,  the  fact  that 
the  burglary  must  be  accompanied  by  force  and  violence  in  order  to  be 
covered  by  the  insurance  characterizes  the  nature  of  the  loss  against 
which  the  plaintiffs  were  insured.  In  my  opinion  the  plaintiffs  failed 
to  show  that  they  had  suffered  loss  from  the  kind  of  burglary  which 
the  policy  insured  against,  and  therefore  the  judgment  should  be  re- 
versed and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

INGRAHAM,  P.  J.,  concurs. 
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(70  Misc.  Rep.  278.) 

In  re  WENDOVER  ATHLETIC  ASS'N. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1911.) 

COBPORATIONS  (§  17*)— APPIJCATION  FOB  InCOBPOBATION— SUFFIGIENCT  OF  RE- 
CITALS. 

Under  General  Corporation  Law  (Consol.  Laws,  c.  23)  §  4,  requiring  that 
the  certificate  must  be  executed  by  natural  persons  of  full  age,  at  least 
two-thirds  of  whom  must  be  citizens  of  the  United  States,  and  one  of 
them  a  resident  of  the  state,  an  application  is  insufficient  which  does  not 
contain  averments  by  all  as  to  each  being  of  full  age,  and,  secondly,  by 
each  of  them  who  is  a  citizen,  and,  third,  by  the  one  who  is  a  resident, 
together  with  an  averment  as  to  whether  any  previous  application  had 
been  made  for  incorporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  H  53-58 ;  Dec. 
Dig.  i  17.*] 

In  the  matter  of  the  application  of  the  Wendover  Athletic  Associa- 
tion for  approval  of  certificate  of  incorporation.     Approval  refused. 

GOFF,  J.  "A  certificate  of  incorporation  must  be  executed  by  nat- 
ural persons,  who  must  be  of  full  age,  and  at  least  two-thirds  of  them 
must  be  citizens  of  the  United  States  and  one  of  them  a  resident  of 
this  state."  Embraced  in  this  provision  (General  Corporation  Law,  § 
4)  are  three  essentials  of  age,  citizenship  and  residence  which  are  ap- 
plicable to  membership  corporations.  It  is  provided  by  section  41  of 
the  membership  corporations  law  that  five  or  more  persons  may  be- 
come a  membership  corporation  by  making,  acknowledging,  and  filing 
a  certificate  stating  the  name,  the  object,  the  location,  and  the  number 
and  names  of  its  directors,  and  "such  certificate  shall  not  be  filed  with- 
out the  written  approval    *    *    *    of  a  justice  of  the  Supreme  Court." 

It  is  plain  that  without  such  approval  the  incorporation  is  absolutely 
inefFective.  What,  then,  should  merit  approval?  Is  the  presentation 
of  a  certificate  containing  the  bare  formula  prescribed  by  the  statute 
suflftcient,  or  should  there  be  proof  of  compliance  with  the  elemental 
substance  of  the  law?  Strictly  speaking,  the  act  of  approval  by  the 
justice  is  not  a  judicial  act.  It  was  within  the  power  of  the  Legislature 
to  confer  that  authority  on  any  ministerial  officer ;  but,  having  confer- 
red it  on  a  judicial  officer,  it  is  a  legitimate  inference  that  it  was  so 
conferred  with  a  purpose,  and  that  is  that  the  judicial  officer,  from  his 
professional  training  and  habit  of  thought,  should  apply  those  tests 
and  rules  to  the  certificate  which  are  applied  in  judicial  procedure  in 
order  to  ascertain  facts,  as  distinguished  from  mere  assertion,  and  this 
inference  is  strengthened  by  the  nature  of  the  circumstances. 

The  Legislature  has  prescribed  simple  means  by  which  an  artificial 
entity  may  be  created,  and,  when  created,  endowed  with  certain  pow- 
ers and  privileges.  What  more  reasonable  than  that,  before  imparting 
legal  life,  there  should  be  judicial  scrutiny  of  those  qualifications  which 
:he  law  makes  essential,  and  not  a  mere  perfunctory  passing  on  what 
may  be  presented.  The  very  act  of  approval  imports  that  the  justice 
•sanctions  and  accepts  as  satisfactory  the  instrument  which  is  required 
by  law  to  receive  his  approbation  (Black,  L.  Diet.),  and  this  sanction 

•For  other  cases  se«  same  toplcA  {  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indejcei 
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and  acceptance  cannot  be  given,  even  to  a  ministerial  act,  unless  there 
be  applied  to  its  performance  judicial  tests  and  principles. 

Adopting  this  rule,  the  certificate  presented,  which  is  typical  of 
many,  recites  the  desire  of  the  incorporators  to  form  a  corporation; 
they  being  of  full  age,  and  at  least  two-thirds  being  citizens,  and  one  a 
resident  of  the  state.  These  are  not  even  conclusions  of  fact.  They 
are  bare  assumptions,  without  proof  to  support  them.  An  illustration 
of  their  inutility  is  furnished  by  the  statement  regarding  citizenship. 
It  is  required  that  there  be  five  incorporators.  How  can  it  be  deter- 
mined which  of  them  constitute  the  two-thirds  that  are  citizens  and 
which  the  one-third  that  is  alien?  If  the  term  "two-thirds  of  five 
men''  be  taken  literally,  it  will  lead  to  an  absurdity.  In  case  of  false 
or  erroneous  statement,  it  would  be  impossible  to  fix  responsibility 
upon  the  individuals.  Their  attached  acknowledgment  would  not  aid, 
for  that  merely  certifies  to  the  execution  of  the  paper.  This  equally 
applies  to  the  assumption  of  the  residence  of  one  of  the  signers  within 
the  state;  which  one?  Where  a  number  of  individuals  combine  for 
the  purpose  of  acquiring  a  corporate  existence,  each  one  should  assume 
responsibility  by  submitting  proof  of  the  existence  of  the  facts  re- 
quired by  law.  This  should  be  done  by  affidavit  containing  averments, 
first,  by  all  as  to  each  being  of  full  age ;  second,  by  each  of  them  who 
is  a  citizen;  and,  third,  by  the  one  who  is  a  resident.  There  should 
also  be  an  averment  as  to  whether  any  previous  application  for  incor- 
poration has  been  made. 

It  may  be  pointed  out  that  it  is  improper  to  fix  a  definite  date  for 
the  holding  of  the  annual  meeting,  as  that  date  may  fall  on  Sunday, 
and  the  law  discountenances  the  use  of  that  day  for  such  purposes. 

Approval  refused,  with  leave,  however,  to  renew  application  upon 
certificate  supported  by  averments  as  indicated. 

Ordered  accordingly. 


o 


M.  WINEBUUGH  advertising  CO.  V.  SOL  BTX)OM. 
(Supreme  Court,  Appellate  Term.    March  13,  1911.) 

1.  Contracts  (§  319*) — Perfobmance— Prevention  by  Plaintiff. 

Plaintiff  cannot  recover  upon  a  contract  not  completely  performed,  the 
failure  of  performance  of  which  was  due  to  plaintUTs  own  act. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  |{  1493-1507; 
Dec.  Dig.  i  319.*] 

Contracts  (8  319*)— Performance— Acquiescence  in  Nonpebformance. 

One  for  whom  plaintiff  contracted  to  erect  signs,  by  making  payments 
under  the  contract,  after  being  told  that  one  of  the  signs  could  not  be 
erected,  acquiesced  in  the  failure  to  erect  such  sign,  and  hence  could  not 
claim  a  disaffirmance  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  |  1501;  Dec. 
Dig.  §  319.*] 

3.  Work  and  Labor  (§  14*) — Right  of  Action. 

In  an  action  on  a  contract  by  which  plaintiff  agreed  to  erect  signs  for 
defendant  plaintiff  may  recover  on  the  quantum  meruit  the  reasonable 
value  of  the  signs  actually  erected,  though  not  entitled  to  recover  on  the 

*For  other  cuei  tee  lame  topic  A  8  mxjmber  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexe* 
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contract  put  In  evidence;  a  recovery  on  the  quantum  meruit  being  per- 
mitted where  plaintiff  pleads  the  contract,  but  does  not  prove  that  it 
fixed  the  value  or  price. 

(Ed.  Note. — For  other  cases,  see  Work  and  Labor,  Cent  Dig,  |  31; 
Dec.  Dig.  8  14.»] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  M.  Wineburgh  Advertising  Company  against  Sol 
Bloom,  a  corporation.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  following  is  the  opinion  of  Spiegelberg,  J.,  in  the  trial  court : 

The  plaintiff  brings  this  action  to  recover  the  sum  of  $3S1.28,  for  painting 
and  maintaining  certain  advertising  bulletins  at  various  points  In  the  bor- 
ough of  Manhattan.  Upon  the  trial  the  plaintiff  introduced  in  evidence  a 
contract,  signed  by  the  defendant,  whereby  the  plaintiff  agreed  to  maintain 
the  advertising  signs  at  five  points  for  the  period  of  six  months  for  the  sum 
of  $720,  payable  $120  monthly.  This  contract  enumerates  the  five  street  lo- 
cations, and  opposite  each  the  price  per  month  for  each  location  is  given. 
These  Individual  items  amounted  to  $145,  which  would  make  the  total  con- 
tract price  for  six  months  aggregate  the  sum  of  $870.  Mr.  Michaells,  on 
behalf  of  the  plaintiff  company,  testified  that  at  the  interview  with  Mr. 
Bloom,  the  defendant's  president,  which  resulted  in  the  making  of  the  con- 
tract, Mr.  Bloom  objected  to  the  charge  of  $145  per  month,  and  that  a  con- 
cession was  made  fixing  the  price  at  $720,  and  that  that  amount  was  in- 
serted in  the  contract  The  copy  of  the  contract  Introduced  by  the  defend- 
ant does  not  contain  the  separate  items  opposite  the  street  names  at  which 
the  signs  were  to  be  maintained.  Both  contracts  are  in  the  handwriting  of 
Mr.  Michaells,  who  testified  that  the  figures  were  inserted  in  the  copy  of 
the  contract  produced  by  the  plaintiff  before  its  signature  by  the  defendant, 
but  through  Inadvertence  were  omitted  in  the  copy  retained  by  the  defendant 
On  the  other  hand,  Mr.  Bloom  testified  that  no  agreement  for  any  separate 
charges  was  made,  but  that  he  only  contracted  for  a  lump  sum  covering 
all  the  spaces.  It  is  conceded  that  one  of  the  signs  was  neither  painted  nor 
maintained.  As  far  as  the  others  are  concerned,  the  plaintiff  complied  with 
its  agreement;  but  the  defendant  now  resists  payment  on  the  ground'  that 
the  contract  was  an  entire  one,  and  that  the  plaintiff,  having  sued  upon  the 
contract  which  it  admittedly  did  not  perform,  cannot  recover. 

The  first  objection  is.  In  my  opinion,  without  any  merit  at  all.  The  rules 
applicable  to  the  divisibility  or  the  entirety  of  a  contract  have  been  very 
elaborately  discussed  in  the  recent  case  of  Clark  v.  West,  137  App.  Div. 
23,  122  N.  Y.  Supp.  380.  Upon  the  facts  in  this  case,  and  the  Interpretation 
to  be  put  upon  tiie  contract,  I  think  that  the  arrangement  between  the  par- 
ties in  this  case  was  divisible,  permitting  a  recovery  for  the  signs  actually 
maintained ;  but.  In  the  view  that  I  take  of  this  case,  the  plaintlfTs  recovery 
is  not  limited  to  the  theory  that  the  contract  in  question  is  a  divisible  one, 
for  the  reason  that  it  bases  its  recovery,  not  upon  the  contract  introduced  in 
evidence,  but  upon  a  quantum  meruit.  It  is  true  that  the  plaintiff  in- 
troduced the  contract  in  evidence,  and  It  Is  equally  true  that  recovery  cannot 
be  had  upon  a  contract  which  has  not  been  entirely  performed  and  the 
completion  of  which  has  been  prevented  by  the  act  of  the  plaintiff.  Re- 
ferring to  the  facts  at  the  time  of  the  signing  of  the  contract  above  men- 
tioned, I  think  the  plaintiff's  version  must  be  accepted.  I  do  not  believe  that 
Mr.  Bloom  willfully  misstated  the  facts;  but  he  may  have  been  mistaken 
as  to  the  time  of  the  insertion  of  the  separate  charges  for  each  space,  while, 
i.n  the  other  hand,  the  testimony  of  Mr.  Michaells,  if  false,  can  only  be  ex- 
plained by  charging  him  with  deliberate  falsehood.  If,  as  the  defendant 
would  have  us  believe,  Mr.  Michaells  Inserted  the  figures  in  question  after 
the  execution  of  the  contract  by  Mr.  Bloom,  he  was  guilty  of  gross  fraud, 

•For  other  caae«  M9  same  topic  A  S  kumber  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  IndezM 
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and  his  testimony  denying  it  could  not  be  reconciled  with  the  plea  of  an 
honest  mistake.  I  have  no  reason  whatever  to  doubt  Mr.  Michaells'  veracity. 
In  fact,  his  testimony  was  straightforward  and  commended  itself  to  the 
court.  According  to  Mr.  Mictiaelis'  evidence,  a  price  was  made  and  inserted 
in  the  contract  for  each  space,  and  thereafter  a  horizontal  reduction  was 
made  of  17%  per  cent.  It  further  appears  that  by  December  23,  1907,  four 
signs  were  completed,  and  that  on  or  about  that  date  Mr.  Bloom  was  in- 
formed of  the  fact ;  also  that  the  sign  at  Lexington  avenue  and  Fifty-Ninth 
street  could  not  be  furnished.  Here,  again,  is  a  contradiction  in  the  testi- 
mony. Mr.  Michaells  testified  that  Mr.  Bloom  made  no  particular  objection 
when  informed  of  the  failure  to  procure  the  Fifty-Ninth  street  sign,  while 
Mr.  Bloom's  testimony  is  to  the  effect  that  he  stated  to  Mr.  Michaells  that 
the  contract  without  tie  Fifty-Ninth  street  space  was  of  no  use  to  him.  Even 
if  full  credit  be  given  to  Mr.  Bloom's  version,  how  can  a  disaffirmance 
of  the  contract  be  predicated  upon  his  testimony,  when,  as  a  matter  of  fact, 
he  made,  after  December  23,  1907,  two  part  payments  of  $75  each  on  account 
of  the  contract,  one  on  February  3,  1908,  and  one  on  March  17,  1908.  I  have 
no  hesitation  in  holding  that  Mr.  Bloom  acquiesced  in  the  failure  of  the 
plaintiff  to  furnish  the  Fifty-Ninth  street  sign. 

It  may,  perhaps,  have  avoided  complications  if  the  plaintiff  had  intro- 
duced evidence  showing  the  reasonable  value  of  the  four  signs,  without,  in 
the  first  instance,  introducing  the  contract  in  evidence.  If  the  plaintiff  had 
relied  solely  upon  its  contract,  the  complaint  would  necessarily  have  been 
dismissed;  but  as  testimony  was  given  showing  the  reasonable  value  of  each 
sign,  there  is  no  reason  why  the  plaintiff  should  be  denied  payment  for  the 
services  which  he  has  actually  rendered  to  the  defendant.  It  has  been  said 
in  Rubin  v.  Cohen,  129  App.  Div.  395,  113  N.  Y.  Supp.  843:  "With  respect  to 
services  performed  and  materials  furnished,  it  has  become  the  settled  law 
that  under  a  declaration  in  a  special  contract,  if  the  proofs  fail  in  establish- 
ing such  contract,  but  do  in  fact  show  a  rendition  of  services,  a  recovery  may 
be  had  upon  a  quantum  meruit."  The  case  of  Lockhart  v.  Hamlin,  190  N. 
Y.  132,  82  N.  E.  1094,  holds:  "It  is  true  that  the  plaintiff  did  not  establish 
his  right  to  recover  upon  a  contract  for  a  specific  sum,  as  alleged  in  the 
complaint;  but  this  did  not  preclude  him  from  recovering  as  upon  a  quan- 
tum meruit  for  the  value  of  the  services  which  he  rendered  upon  the  de- 
fendant's employment,  if  that  employment  was  established  to  the  satisfaction 
of  the  jury.    Sussdorff  v.  Schmidt,  55  N.  Y.  319." 

Whatever  may  have  been  the  rule  laid  down  by  some  of  the  older  cases,  it 
is  quite  clear  that  the  courts  are  now  uniform  in  holding  that  a  recovery 
will  lie  upon  a  quantum  meruit,  where  the  plaintiff  pleads  a  contract  but 
fails  to  prove  the  value  or  the  price  fixed  by  the  contract.  A  different  rule 
applies  where  it  is  sought  to  recover  on  a  quantum  meruit  in  the  free  of 
a  contract  different  from  and  inconsistent  with  an  arrangement  supporting 
a  quantum  meruit.  This  distinction  is  clearly  shown  in  the  late  case  of 
Donovan  v.  Harriman,  139  App.  Div.  586,  124  N.  Y.  Supp.  194.  The  cases 
relied  on  by  the  learned  counsel  for  the  plaintiff,  such  as  Exeter  Machine 
Works  V.  Wonham-Magor  Engineering  Works,  134  App.  Div.  386,  119  N.  Y 
Supp.  105,  and  others,  have  no  application  whatever.  They  fall  within  the 
condemnation  of  the  Donovan  Case,  supra. 

The  plaintiff  in  this  case,  having  proved  the  reasonable  value  of  its  serv- 
ices, is  entitled  to  the  amount  thereof,  less  the  part  payments  made  by  the 
defendant.  Judgment  is  therefore  directed  for  the  plaintiff  for  the  sum  de- 
manded in  the  summons,  to  wit,  $381.28. 

Argued  before  SEABURY,  P.  J.,  and  PAGE  and  BIJUR,  JJ. 

Townsend,  Einstein  &  Guiterman,  for  appellant. 
Malcolm  Sundheimer,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  of  Mr. 
Justice  Spiegelberg. 
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HERZIG  et  al.  v.  WASHINGTON  FIRE  INS.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    March  24,  1911.) 

1.  II7SUBANCE  (§  &44*) — Actions  on  Policy— Bill  of  Pabticxtlabs. 

In  an  action  on  a  fire  policy,  where  defendant  alleged  that  insured 
made  false  and  fraudulent  representations  respecting  the  sound  value  of 
the  property  and  the  total  loss,  further  alleging  that  the  sound  value  of 
the  goods  was  only  $5,000,  and  the  loss  only  $500,  plaintiffs  were  not  en- 
titled to  an  itemized  statement  of  the  property  covered,  or  of  the  items 
of  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  {  1025 ;  Dec.  Dig. 
I  644.*] 

%  Insubance  (§  644*) — ^Action  on  Policy— Bill  of.  Pabticulabs. 

In  an  action  on  a  fire  policy,  where  defendant  alleged  that,  in  an  ex- 
amination under  oath  respecting  an  adjustment  of  the  loss,  insured  gave 
false  and  fraudulent  testimony  regarding  the  items  of  loss,  the  nature  of 
the  fire,  the  stock  on  hand,  its  value  and  loss  thereon,  etc.,  plaintiffs  were 
entitled  to  a  bill  of  particulars  of  that  part  of  the  testimony  claimed  to 
be  false  and  fraudulent,  and  In  what  respect  it  was  false  and  fraudulent 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  {  1625 ;  Dec.  Dig. 
S  644.*] 

8.  Insubance  (§  644*) — ^Action  on  Policy— Bill  of  Pabticulabs. 

In  an  action  on  a  fire  policy,  where  defendant  alleged  that  on  being 
required  to  produce  their  books  of  account,  etc.,  insured  falsely  and  fraud- 
ulently neglected  to  produce  such  books  and  papers,  and  produced  false 
books  and  papers  w'hich  were  manufactured  or  prepared  by  one  of  insured 
or  on  his  behalf,  plaintiffs  were  entitled  to  a  bill  of  particulars  of  the 
books  and  papers  which  defendant  claimed  were  not  produced,  and  of 
which  of  those  produced  were  false,  and  which  were  manufactured  by 
insured. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §  1625 ;  Dec.  Dig. 
§  644.*] 

4.  Insubance  (§  644*) — ^Actions  on  Policy— Bill  of  Pabticulabs. 

In  an  action  on  a  fire  policy,  plaintiffs  demanded  as  a  part  of  a  bill  of 
particulars  a  copy  of  the  proof. of  loss  alleged  by  defendant  to  contain 
•false  and  fraudulent  statements  respecting  the  loss.  Held,  that  while, 
strictly  speaking,  plaintiffs'  remedy  was  for  a  discovery,  yet  a  bill  of  par- 
ticulars being  required  with  respect  to  other  matters  which  could  not  be 
otherwise  obtained,  the  proof  of  loss  would  be  included. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §  1625 ;  Dec.  Dig. 
S  644.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  B.  Herzig  and  others,  as  trustees  for  the  benefit  of 
creditors  of  H.  Leonard  Simmons,  doing  business  as  H.  Leonard  Sim- 
mons &  Co.,  against  the  Washington  Fire  Insurance  Company.  From 
that  part  of  an  order  denying  in  part  the  motion  for  a  bill  of  partic- 
ulars of  defenses,  plaintiffs  appeal.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Clayton  J.  Heermance,  for  appellants. 

Charles  Goldzier  (Moses  H.  Grossman,  on  the  brief),  for  respond- 
ent. 
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LAUGHLIN,  J.  This  action  is  brought  by  the  trustees  of  credit 
of  the  firm  of  H.  Leonard  Simmons  &  Co.  on  a  policy  of  fire  insura 
issued  by  the  defendant  to  said  firm  on  furs  and  skins  in  their  ston 
No.  139  Fifth  avenue,  which  it  is  alleged  were  "iSartially  destro; 
^d  largely  damaged  by  fire"  during  the  period  covered  by  the  poli 
A  total  loss  is  claimed,  it  being  allied  that  the  total  sound  value 
the  property  was  at  least  the  sum  of  $33,933.45,  and  that  the  total  1 
was  at  least  the  sum  of  $28,367.60,  and  that  the  total  insurance  \ 
$25,500,  including  the  policy  in  question,  which  was  for  $1,000.  1 
policy  contained  a  provision  to  the  effect  that  any  fraud  or  false  swe 
ing  on  the  part  of  the  insured  relating  to  the  insurance^  either  before 
after  a  loss,  should  render  the  policy  void. 

The  defendant  pleaded  as  a  separate  defense  that  the  insured  ms 
false  and  fraudulent  representations  to  defendant  with  respect  to  1 
sound  value  of  the  property  insured,  stating  it  to  have  been  as  alle§ 
in  the  complaint,  and  stated  and  represented  that  the  total  loss  was  ab< 
the  sum  of  $28,367.60,  well  knowing  that  the  sound  value  did  not  i 
ceed  $5,000,  and  that  the  loss  did  not  exceed  $500.  The  plaintiffs  i 
manded  an  itemized  statement  of  the  goods  which  the  defendant  clai 
had  a  sound  value  of  not  exceeding  $5,000,  and  of  the  loss  which  < 
fendant  claims  did  not  exceed  $500.  These  demands  were  properly  < 
nied.  The  defendant's  claim  is  that  the  sound  value  of  the  goods  cov< 
ed  by  the  policy  at  the  time  of  the  fire  was  only  $5,000,  and  that  the  k 
was  only  $500.  It  is  not  for  the  defendant  to  give  the  plaintiffs  a  sta 
ment  of  the  property  covered  by  the  policy  or  of  the  items  of  lo 
The  answer  further  alleges  that,  pursuant  to  the  provisions  of  t 
policy  of  insurance  one  of  the  members  of  the  firm  insured  was  c 
amined  under  oath  with  respect  to  an  adjustment  of  the  loss,  and  ga 
false  and  fraudulent  testimony  with  regard  to  the  items  of  the  lo 
the  nature  of  the  fire,  the  stock  on  hand  and  its  value,  and  the  Ic 
thereon,  and  his  acts  and  the  acts  of  his  subordinates.  PlaintiflFs  al 
demanded  a  bill  of  particulars  of  that  part  of  the  testimony  so  giv 
which  it  is  claimed  was  false  and  fraudulent,  and  in  what  respect 
was  false  and  fraudulent.  This  was  denied.  We  are  of  opinion  th 
it  should  have  been  granted.  The  facts  make  a  case  quite  analogo 
to  the  questions  presented  in  Taylor  v.  Security  Mutual  Life  Ins.  O 
73  App.  Div.  319,  76  N.  Y.  Supp.  671,  where  we  required  a  bill 
particulars  of  the  alleged  false  representations  in  an  application  f 
life  insurance  pleaded  as  a  defense  to  an  action  on  the  policy;  ai 
falls  directly  within  the  authority  of  Douthitt  v.  Nassau  Fire  Ins.  O 
115  App.  Div.  902,  101  N.  Y.  Supp.  94,  where  an  order  requiring 
bill  of  particulars  of  false  and  fraudulent  statements  with  respect 
a  fire  insurance  policy  pleaded  as  a  defense  was  affirmed. 

It  is  further  alleged  that,  by  virtue  of  the  provisions  of  the  polic 
it  was  the  duty  of  the  insured  to  produce  for  examination  by  the  d 
fendant  their  books  of  account,  bills,  invoices,  or  other  vouchers,  < 
certified  copies  if  the  originals  were  lost,  and  that,  on  being  requin 
to  produce  the  same,  one  of  the  firm,  with  intent  to  cheat  and  defrai 
the  defendant,  falsely  and  fraudulently  neglected  and  failed  to  pr 
duce  such  books  and  papers,  and  falsely  and  fraudulently  product 
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false  books  and  papers  which  were  manufactured  or  prepared  by  him 
or  on  his  behalf.  Plaintiffs  demand  a  bill  of  particulars  of  the  books 
and  papers  which  it  is  claimed  the  insured  falsely,  and  fraudulently 
failed,  neglected,  and  refused  to  produce,  and  which  of  those  produced 
were  false,  and  which  were  manufactured  or  prepared  by  one  of  the 
members  of  the  firm  or  on  his  behalf.  It  is  not  very  material  which 
were  manufactured  or  prepared  by  or  on  behalf  of  the  insured,  but  it 
is  material  what  papers  and  books  produced  were  false  in  fact,  and 
what  books  and  papers  the  firm  failed  to  produce,  and  under  well-set- 
tled rules  the  plaintiffs  were  entitled  to  a  bill  of  particulars  thereof 
as  demanded;  and,  since  defendant  charges  plaintiffs  with  having 
manufactured  or  prepared  some  of  the  false  statements,  there  is  no 
impropriety  in  requiring  the  defendant  to  specify  the  books  and  papers 
so  claimed  to  have  been  manufactured  or  prepared. 

The  answer  further  alleges  that  the  sworn  proof  of  loss  contained 
false  and  fraudulent  statements  with  respect  to  the  loss.  The  plain- 
tiffs demanded  as  part  of  the  bill  of  particulars  a  copy  of  the  proof  of 
loss.  Strictly  speaking,  the  plaintiffs'  remedy  for  relief  in  that  re- 
gard is  for  a  discovery,  but,  since  a  bill  of  particulars  is  required 
with  respect  to  matters  which  could  not  otherwise  be  obtained,  there 
is  no  necessity  of  requiring  the  plaintiffs  to  make  another  application 
to  the  court,  and  this  should  have  been  included. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
"disbursements,  and  the  motion  for  a  bill  of  particulars   should  be 
granted  to  the  extent  herein  indicated,  with  $10  costs.    All  concur. 


(70  Misc.  Rep.  288.) 

In  re  RABINOVITCH. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1911.) 

1.  Insane  Pebsonb  ({  33*) — ^Incompetents— AppoiNniENT  of  Commission. 

Where  there  is  no  proof  that  an  alleged  incompetent  has  any  property 
that  a  committee  appointed  by  the  court  could  take  possession  of,  a  peti- 
tion for  the  appointment  of  a  committee  of  his  property  will  be  denied. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  tf  44-50; 
Dec  Dig.  §  33.*] 

2.  Insane  Pebsonb  (S  ?♦) — Incompetents— Appointment  of  Committee. 

Where  an  alleged  incompetent  is  confined  on  a  criminal  charge,  the 
court  will  neither  appoint  a  committee  of  his  person  nor  a  commission 
in  lunacy. 

[Ed.  Note. — ^For  other  cases,  see  Insane  Persons,  Cent  Dig.  |  15;  Dec. 
Dig.  I  ?.♦] 

Application  of  Louise  G.  Rabinovitch  for  the  appointment  of  a  com- 
mittee for  Joseph  G.  Robin,  an  alleged  incompetent.    Petition  denied. 

William  Travers  Jerome,  for  petitioner. 

GOFF,  J.  Louise  G.  Rabinovitch  by  petition  prays  the  court  to  ad- 
judge Joseph  G.  Robin,  her  brother,  a  person  incompetent  to  manage 
himself  or  his  affairs,  that  a  commission  in  lunacy  issue,  and  that  a 

•For  otlier  catM  lee  same  topic  A  {  kumbkr  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indezea 
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committee  of  his  person  and  property  be  appointed.  The  jurisdiction 
of  the  Stipreme  Court  .extends  to  the  custody  of  the  person  and  the 
care  of  the  property  of  a  person  incompetent  to  manage  himself  or  his 
affairs  in  consequence  of  lunacy,  etc.  (Code  Civ.  Proc.  §  2320),  and  it 
must  preserve  his  property  from  waste  or  destruction,  and  out  of  the 
proceeds  thereof  must  provide  for  the  payment  of  his  debts  and  for 
his  safe-keeping  and  maintenance  (Id.  §  2321).  To  warrant  the  court 
in  exercising  its  jurisdiction  in  this  proceeding  two  subjects  must  be 
present  and  within  its  control — person  and  property. 

Considering  these  subjects  in  their  inverse  order,  recourse  must  be 
had  to  the  petition  to  ascertain  what  property  there  is  to  preserve  from 
waste  and  to  administer  for  the  benefit  and  interest  of  the  alleged  in- 
competent person.  The  petitioner  alleges  on  information  and  belief 
that  Robin  has  for  many  years  been  engaged  in  the  management  ^f 
certain  named  companies,  and  other  companies  and  business  enter- 
prises to  her  unknown ;  that  his  financial  interests  are  very  large ;  that 
he  is  the  owner  of  a  large  amount  of  stocks,  bonds,  and  securities  of 
these  companies ;  that  many  of  the  securities  are  in  the  possession  of 
banks  and  various  financial  institutions  as  collateral  security  for  the 
payment  of  notes;  and  that  the  estimated  value  is  very  considerable, 
amounting  to  at  least  $50,000.  She  states  that,  though  she  has  been  in 
frequent  and  intimate  personal  communication  with  him,  "she  has  not 
at  any  time  been  in  a  position  to  know  of  her  own  knowledge,  or  through 
information  derived  from  others,  except  in  a  very  vague  and  indefinite 
way,  of  [his]  particular  business  interests  and  relations."  The  sources 
of  her  knowledge  and  the  grounds  of  her  belief  are  statements  made 
to  her  by  persons  intimately  connected  with  his  affairs,  among  others, 
Mrs.  Borland,  his  private  secretary,  and  Mr.  Frederick  K.  Morris, 
his  business  associate.  These  are  the  only  persons  named.  There  is 
no  affidavit  from  either,  nor  is  there  any  explanation  concerning  their 
whereabouts  or  their  silence. 

Of  the  stocks,  bonds,  or  securities  there  is  no  description  of  title,  de- 
nomination, or  value,  or  of  the  banks  or  financial  institutions  in  which 
they  are  alleged  to  be  deposited ;  nor  is  there  any  description  of  the 
business  or  financial  interests,  their  extent,  location,  or  value,  which 
would  lead  to  their  identification.  There  is  not  in  this  petition  the 
slightest  proof  that  Robin  is  possessed  of  or  entitled  to  any  property 
of  any  kind  that  a  committee  appointed  by  this  court  could  take  pos- 
session of,  manage,  and  apply  to  his  maintenance.  Such  a  committee 
is  required  by  law  to  give  security  as  a  prerequisite  before  taking  pos- 
session of  the  incompetent's  property.  If  there  be  no  property,  securi- 
ty cannot  be  required,  and,  if  it  be  not  given,  the  duties  cannot  be  per- 
formed. In  such  a  case  the  law  will  not  perform  an  idle  and  futile 
ceremony.  It  is  also  alleged  by  the  petitioner  on  information  and  be- 
lief that  a  large  amount  of  stocks  and  bonds  of  the  estimated  value  of 
upward  of  $50,000  was  unlawfully  taken  by  one  Stumpf,  and  by  Gif- 
ford  and  Kilburn ;  but  the  same  infirmity  of  vagueness  and  indefinite- 
ness  characteristic  of  the  preceding  allegations  attaches  to  this  and 
deprives  it  of  any  probative  value.  Since  there  is  no  proof  of  any 
property,  there  cannot  be  in  this  proceeding  the  exercise  of  jurisdic- 
tion over  that  which  does  not  exist. 
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The  law,  however,  does  not  close  all  doors  for  relief.  It  humanely 
furnishes  means  whereby  a  poor  or  indigent  lunatic  may  be  cared  for 
and  maintained  at  the  expense  of  the  state.  To  accomplish  this  the 
insanity  law  (Consol.  Laws,  c.  2.7,  art.  4,  §  80)  provides  that  "a  per- 
son alleged  to  be  insane  and  who  is  not  in  confinement  on  a  criminal 
charge  may  be  committed  to  an  institution,"  etc.  The  occasion  for  this 
law  is  obvious,  and  it  cannot  for  a  moment  be  considered  that  the  Leg- 
islature intended  to  discriminate  against  the  poor  lunatic.  If  it  be  or- 
dained that  a  poor  lunatic  shall  not  be  taken  from  confinement  on  a 
criminal  charge  and  placed  in  a  charitable  institution,  on  principle  the 
same  rule  should  apply  to  an  alleged  lunatic  who,  it  is  claimed,  is  not 
poor  and  has  property  out  of  which  he  can  be  maintained  through  a 
committee.  In  the  exercise  of  that  discretion,  vested  in  a  justice  of 
this  court  by  the  use  of  its  chancery  powers  in  relation  to  the  guard- 
ianship of  the  insane,  I  inspected  and  took  judicial  notice  of  the  pub- 
lic records  of  the  court  of  criminal  jurisdiction  in  this  county,  and 
find  that  Robin,  in  whose  behalf  the  petition  is  made,  is  actually  con- 
fined under  an  indictment  charging  him  with  felony.  Where  there  .is 
no  proof  of  the  existence  of  property,  it  would,  in  my  opinion,  be  un- 
seemly and  improper  to  appoint  a  commission  in  lunacy  or  a  commit- 
tee of  the  person  while  he  is  in  the  custody  of  the  people  on  a  criminal 
charge.  It  might  lead,  not  only  to  confusion,  but  to  possible  conflict 
of  authority,  and  thereby  tend  to  impair  respect  for  and  confidence  in 
the  law  and  its  impartiality.  If  during  confinement  Robin's  sanity  be 
questioned,  the  criminal  law  furnishes  ample  means  by  which  it  can 
be  determined  in  an  orderly  and  proper  procedure,  and  the  authorities 
charged  with  the  enforcement  of  that  law  must  be  presumed  to  apply 
its  provisions  with  prudence  and  justice. 

Petition  denied. 


PEOPLE  ex  rel.  TOPPING  v.  PURDY  et  al.,  Com'rs  of  Taxes  and 

Assessments. 

(Supreme  Court,  AppeUate  Division,  First  Department.    March  24,  1911.) 

1.  Taxation  (§  348*) — Valuation— Easements. 

Where  pursuant  to  Laws  18G8,  c.  841,  amended  by  Act  April  14,  18G9 
(Laws  18(S).  c.  183),  the  commissioners  of  highways  of  a  town  filed  a  map 
showing  the  layout  of  streets,  and  thereafter  an  owner  of  land  within  such 
map  filed  a  plat  of  his  land  showing  streets  conforming  to  such  commis- 
sioners' map,  and  sold  lots  on  both  sides  of  M.  street  therein,  such  pur- 
chasers acquired  and  possessed  an  easement  of  air  and  access  over  such 
street,  though  the  city  of  New  York,  on  taking  the  section  into  its  limits, 
discontinued  such  street,  and  hence  the  fee  to  the  land  within  such  street 
was  of  no  market  value,  and  could  not  be  assessed  for  taxation  at  more 
than  a  nominal  value,  and  it  is  immaterial  that  the  dominant  estates 
have  not  been  assessed  with  the  value  of  the  easement. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  |  348.*] 

2.  Taxation  (|  347*) — Property  Subject  to. 

Under  Const,  art.  1,  §  6,  providing  that  pri\'ate  property  shall  not  be 
taken  for  public  use  without  Just  compensation,  where  property  has  no 

*For  other  casai  see  lame  topic  ft  8  numbbb  in  Deo.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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real  value  for  which  compensation  must  be  paid,  it  cannot  have  any 
value  for  purposes  of  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  f {  579-681 ;   Dec. 
Dig.  i  347.*] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  Charles  H.  Topping, 
against  Lawson  Purdy  and  others,  as  Commissioners  of  Taxes  and 
Assessments  of  the  City  of  New  York,  to  reduce  an  assessment  on 
real  estate.  From  an  order  of  the  Special  Term  reducing  the  as- 
sessment, defendants  appeal.     Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Archibald  R.  Watson,  Corp.  Counsel  (Curtis  A.  Peters,  of  coun- 
sel), for  appellants. 

Merle  I.  St.  John  (A.  Wheeler  Palmer,  on  the  brief),  for  respond- 
ent. 

CLARKE,  J.  Relator  is  the  owner  of  a  parcel  of  real  estate  sit- 
uated in  the  block  between  Marcy  Place,  Elliott  Place,  Grand  Boule- 
vard, and  Walton  avenue,  in  the  borough  of  the  Bronx,  lying  on  the 
north  side  of  Marcy  Place  207.13  feet  east  of  Walton  avenue,  and 
designated  on  the  tax  map  of  said  city  in  section  11  as  lot  No.  85  in 
block  2841.  This  parcel  is  60  feet  in  width  and  100  feet  in  length, 
and  was  assessed  for  taxation  for  the  year  1910  at  $2,500.  Prior  to 
May  22,  1872,  Andrew  J.  Dam  was  the  owner  of  a  certain  tract  of 
land  within  the  territory  bounded  by  Marcy  Place  on  the  south,  Jer- 
ome avenue  on  the  west.  Grand  Boulevard  and  Concourse  on  the  east, 
and  Elliott  Place  on  the  north,  including  the  aforesaid  premises  owned 
by  petitioner.  By  chapter  841  of  the  Laws  of  1868,  amended  by  an  act 
passed  April  14,  1869  (Laws  1869,  c.  183),  the  commissioners  of  high- 
ways of  the  town  of  Morrisania  were  authorized  to  lay  out  the  streets 
in  certain  sections  of  the  then  town  of  Morrisania.  On  February  13, 
1871,  there  was  filed  in  the  office  of  the  register  of  Westchester  county 
a  map  laying  out  proposed  streets  in  the  town  of  Morrisania.  Certain 
streets  designated  on  the  said  map  as  Marcy  Place,  Walton  avenue, 
and  Mott  street  ran  through  the  aforesaid  premises  owned  by  Andrew 
J.  Dam.  On  October  8,  1872,  there  was  filed  in  the  office  of  the  reg- 
ister of  Westchester  county  a  map  entitled : 

"Map  of  property  at  Inwood,  town  of  Morrisania  and  West  Farms.  West- 
chester county,  property  of  Andrew  J.  Dam,  New  York,  May  22,  1872;  R. 
Rossa,  surveyor." 

Upon  said  maps  were  shown  the  premises  of  Andrew  J.  Dam  cut 
up  into  lots  fronting  upon  certain  streets  laid  out  thereon.  On  the 
said  map  Marcy  Place,  Walton  avenue,  and  Mott  street  were  sho>*Ti 
laid  out  with  the  same  dimensions,  and  at  the  same  places  as  shown 
on  the  said  map  of  the  commissioners  of  the  town  of  Morrisania. 
Mott  street,  as  thereon  laid  out,  was  coincident  with  the  aforesaid 
premises  owned  by  petitioner. 

•For  oUier  cum  see  Bame  topic  &  S  nvicbxr  in  Dec.  ft  Am.  Digi.  1M7  to  dat*.  ft  Rep'T  Indazaa 
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Thereafter,  by  deed  recorded  on  or  about  October  1,  1872,  Andrew 
J.  Dam  conveyed  to  Eliza  Goodman  lots  21-25  on  the  aforesaid  map 
of  Inwood  by  description  as  follows : 

"Beginning  on  the  northeast  comer  of  Marcy  Place  and  Mott  street,  as 
laid  out  on  the  said  map  of  Inwood,  running  thence  easterly  along  the  east 
side  of  Marcy  Place,  164  feet;  thence  northerly  parallel  with  Mott  street 
102  feet  9  inches;  thence  westerly  parallel  with  Marcy  Place  158  feet  7% 
inches  to  the  easterly  side  of  Mott  street ;  thence  southerly  along  the  easterly 
side  of  Mott  street  103  feet  3  Inches  to  the  point  or  place  of  beginning." 

At  about  the  same  time  Dam  conveyed  lots  16,  17,  18,  and  19  on  the 
said  map,  being  immediately  to  the  west  of  Mott  street,  to  one  Ham- 
berger  by  deed  recorded  in  the  office  of  the  register  of  Westchester 
County,  liber  812  of  Conveyances,  p.  283,  containing  the  same  form  of 
description  as  Dam  to  Goodman. 

Thereafter,  by  chapter  613  of  the  Laws  of  1873,  the  aforesaid  sec- 
tion of  Westchester  county  was  annexed  to  the  city  and  county  of 
New  York.  Said  act  of  annexation  provided  that  all  the  streets  laid 
out  by  the  local  authorities  should  be  the  official  layout  of  that  portion 
of  the  city  of  New  York.  Thereafter  the  local  authorities  of  the  city 
of  New  York  changed  the  map  of  the  city  so  as  to  remove  Mott 
street  or  Mott  avenue  therefrom.  The  relator  alleges  that,  by  reason 
of  the  aforesaid  conveyances  to  Goodman  and  Hamberger,  the  said 
land  within  Mott  street  is  still  subject  to  rights  of  air  and  access  over 
the  same  in  favor  of  the  said  Goodman  and  Hamberger  and  their 
successors,  and  that  the  ownership  of  the  naked  fee  of  the  land  in 
Mott  street  or  Mott  avenue  is  for  all  practical  purposes  valueless,  in- 
asmuch as  the  owner  of  said  premises  can  do  nothing  with  the  same 
and  it  has  to  be  kept  open  for  the  benefit  of  the  said  abutting  owners. 
He  further  alleges  that  he  has  duly  acquired  the  interests  of  the  said 
Dam  and  owns  and  holds  the  said  property  under  and  subject  to  all 
the  terms,  conditions,  and  covenants  and  restrictions  contained  in  said 
deeds  to  Goodman  and  Hamberger,  that  the  owners  of  said  lots  and 
lands  so  conveyed  to  Goodman  and  Hamberger  now  own  as  an  ease- 
ment appurtenant  to  their  respective  properties  the  right  to  have  free 
egress  and  ingress  to,  from,  and  over  said  land  designated  as  Mott 
street  or  Mott  avenue,  and  to  have  the  same  kept  free  for  passage  and 
to  have  the  air  come  over  the  same ;  that  the  only  persons  who  have 
any  beneficial  interest  in  or  can  make  any  beneficial  use  of  petitioner's 
property  are  the  owners  of  the  lots  adjoining  it,  and  the  only  rights 
they  have  in  or  to  it  are  the  rights  to  use  it  and  have  it  maintained 
and  preserved  in  the  manner  and  for  the  purposes  of  a  private  street ; 
that,  subject  to  said  easements,  petitioner's  property  could  not  have 
been  sold  under  ordinary  circumstances  on  the  second  Monday  of 
January,  1910,  or  at  any  other  time,  for  any  price;  that,  subject  to 
said  easements,  it  has  no  value.  The  value  of  the  easements  in  it 
appurtenant  to  the  lots  surrounding  constitutes  its  entire  value. 

In  his^  application  to  the  commissioners  of  taxes,  relator  says  the 
property  was  acquired  in  the  year  1909.  The  consideration  paid  was 
$850  for  this  and  a  full  unincumbered  lot,  block  2841,  lot  30,  except 
for  taxes  and  assessments.  Since  the  property  was  acquired,  the 
amount  expended  in  permanent  improvements  has  been  none.    The 
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court  below  granted  the  application  and  reduced  the  assessment  to  $1 
upon  the  authority  of  People  ex  rel.  Poor  v.  Wells.  139  App.  Div.  83, 
124  N.  Y.  Supp.  36,  affirmed  200  N.  Y.  518,  93  N.  E.  1129,  the  Gram- 
mercy  Park  Case.  Of  course,  that  case  presented  very  extraordinary 
circumstances.  It  appeared  that  the  abutting  property  owners  had  been 
assessed  with  reference  to  the  easements  over  the  park  appurtenant 
to  their  property.  The  city  attempted  to  assess  the  value  of  the  park 
indirectly  to  the  abutters  through  the  trustees  in  whom  the  legal  title  to 
the  park  was  vested,  but  who  would  be  required  to  collect  the  amount 
thereof  from  the  abutting  property  owners,  so  that  the  effect  would 
be  a  direct  instance  of  double  taxation  for  the  same  benefits.  Mr. 
Justice  Dowling,  whose  opinion  was  adopted  by  this  court  and  by 
the  Court  of  Appeals,  said : 

"In  this  case  it  is  apparent  from  the  statement  heretofore  made  that 
the  relator's  property  cannot  be  sold  under  ordinary  circumstances  for  any 
sum  whatever.  No  person  buying  this  property  would  acquire  any  beneficial 
interest  therein.  Assuming  that  he  could  get  legal  title  to  it  from  the 
trustees,  subject  to  the  easements,  his  title  would  simply  be  a  naked  one 
with  none  of  the  usual  advantages  attendant  upon  the  ownership  of  real 
estate.  He  would  simply  hold  a  title  to  a  piece  of  property  from  which  he 
could  derive  no  benefit,  and  in  which  he  could  have  no  rights  of  enjoyment, 
but  which  would  be  devoted  entirely  to  the  enjoyment  and  use  of  the  sur- 
rounding property  owners." 

Further : 

'The  city  has,  therefore,  taken  unto  itself  the  advantage  of  the  second 
of  the  propositions  heretofore  laid  down,  namely,  that  the  dominant  estate 
should  be  increased  by  the  value  of  the  easement.  It  cannot,  in  fairness 
and  justice,  do  this  and  at  the  same  time  refuse  to  accede  to  the  justice 
of  the  first  of  the  propositions,  namely,  that  the  market  value  of  the  servient 
estate  is  lessened  by  the  value  of  the  amount  of  the  easement." 

The  element  of  double  taxation  does  not  appear  in  the  matter  at 
bar.  It  is  not  shown  that  the  property  on  both  sides  of  this  dis- 
continued private  road  which  does  not  appear  ever  to  have  been  laid 
out  except  upon  paper  has  had  added  to  it  the  value  of  the  easements 
therein.  But  the  fact  is  that  a. piece  of  real  estate  which  had  been 
deprived  of  all  its  valuable  attributes,  so  far  as  the  owner  was  con- 
cerned, was  treated  by  the  tax  commissioners  as  if  still  possessing 
them.  Under  the  Constitution  (article  1,  §  6)  private  property  shall 
not  be  taken  for  public  use  without  just  compensation.  If  the  city 
should  undertake  to  acquire  the  relator's  property  by  condemnation 
for  any  public  use,  it  would  not  be  required  to  pay  therefor  more 
than  a  nominal  sum.  All  that  would  be  taken  from  the  owner  would 
be  the  naked  fee. 

In  the  Matter  of  the  City  of  New  York,  In  re  Carroll  Street,  137 
App.  Div.  39,  121  N.  Y.  Supp.  435,  Mr.  Justice  Rich  said : 

"Her  fee  Was  sul)ject  to  the  rlerht  of  Ingress  and  egress  over  the  land  In 
the  street,  and,  in  view  of  these  facts,  a  case  is  not  presented  in  which  sub- 
stantial damages  should  have  been  awarded  her.  The  city  took  from  her  a 
naked,  unproductive  fee,  incapable  of  pecuniary  advantage,  useless,  bereft  of 
enjoyment  and  incapable  of  earning,  and,  in  the  absence  of  reliable  evidence 
establishing  the  contrary,  the  land  must  as  to  her  be  held  to  have  possess- 
ed nominal  value  only." 
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In  the  Matter  of  Schneider,  136  App.  Div.  444,  121  N.  Y.  Supp.  9, 
Mr.  Justice  Scott  said  : 

•*On  the  date  on  which  title  vested  in  the  city  of  New  York,  one  David 
Peltz  was  the  owner  in  fee  of  this  strip  of  land,  but  owing  to  conveyances 
made  by  his  predecessors  in  title  wherein  the  abutting  property  was  de> 
scribed  by  and  bounded  upon  157th  street,  then  laid  down  and  located  on 
the  dty  map,  but  not  legally  acquired  and  opened,  his  fee  was  so  incum- 
bered with  easements  in  favor  of  the  abutting  property  so  conveyed  that 
there  was  left  to  him  nothing  but  a  naked  barren  fee  for  which  no  more 
than  a  nominal  award  should  have  been  made/' 

This  proposition  is  now  well  established.  Matter  of  Decatur  Street, 
196  N.  Y.  286,  89  N.  E.  829 ;  Matter  of  the  City  of  New  York  (John- 
son Avenue)  135  App.  Div.  630,  120  N.  Y.  Supp.  798,  affirmed  198  N. 
Y.  505,  92  N.  E.  1087. 

If,  then,  the  parcel  of  real  estate  has  no  real  value  for  which  com- 
pensation must  be  paid,  if  taken  in  condemnation  proceedings,  how 
can  it  have  a  value  for  purposes  of  taxation?  Its  valuable  qualities 
have  been  attached  to  the  adjoining  properties  which,  by  the  acquisi- 
tion of  easements  appurtenant  thereto,  have  been  increased  in  value 
and  should  be  assessed  accordingly.  I  do  not  see  how  the  servient 
estate  can  be  taxed  upon  the  basis  of  the  easements  which  have  been 
made  appurtenant  to  the  dominant  estate. 

It  follows,  therefore,  that,  although  the  question  of  double  taxation 
is  not  here  involved,  this  case  comes  directly  within  the  reasoning  of 
People  ex  rel.  Poor  v.  Wells,  supra,  and  that  the  order  below  was 
right,  and  should  be  affirmed,  with  costs  and  disbursements  to  the 
respondent.    All  concur. 


(70  Misc.  Rep.  687.)  , 

PEOPLE  ex  rel.  FIORE  v.  CLEMENT,  State  Excise  Com*r,  et  al. 

(Supreme  Ck)urt,  Special  Term,  Onondaga  County.     December  10,  1910.) 

!•  Intoxicating  Liquors  (§  103*) — Liquor  Tax  CTebtificates— Tbansfeb— 
Statutes. 

The  holder  of  a  liquor  tax  certificate,  which  designated  a  place  for 
trafficking  in  liquors,  assigned  the  certificate  to  a  creditor  as  collateral 
security,  and  then  sold  the  business  and  stock  to  a  buyer,  who  obtained 
a  new  certificate  in  his  own  name  to  traffic  In  liquors  at  such  place.  Sub- 
sequently the  holder  assigned  his  certificate  to  an  assignee,  who  applied 
for  a  transfer  of  the  certificate  from  the  place  originally  designated  to 
another  place.  Heldf  that  under  Laws  IDIO,  c.  494,  limiting  the  number 
of  liquor  tax  certificates  according  to  the  populJitlon,  and  authorizing  the 
transfers  of  certificates  from  premises  named  therein,  if  abandoiiecl,  to 
other  premises,  the  transfer  was  properly  refused,  unless  the  traffic  at 
the  original  premises  had  entirely  ceased. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  §  103.*J 

2.  Intoxicating  Liquors  (§  103*) — Liquor  Tax  Certificates  — Assignment 
as  Collateral  Security. 

An  assignee  of  a  liquor  tax  certificate  as  collateral  security  for  a  loan 
made  to  the  holder  has  a  mere  chose  in  action,  entitling  hlin  to  a  lej;al 
rebate  on  the  cancellation  of  the  certificate. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  §  103.*] 
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3.  Intoxicating  Liquobs  (§  103*) — ^Liquob  Tax  Cebtificates  —  Rights  Ac- 
quired. 

One  obtaining  a  liquor  tax  certificate,  permitting  him  to  traffic  in 
liquor  at  a  designated  place,  obtains  merely  a  personal  privilege,  entitling 
him  to  traffic  in  liquor  at  the  designated  place  in  the  manner  provided 
by  law,  and  the  right  is  not  transferable,  except  on  the  approval  of  the 
public  authorities  and  on  the  statutory  conditions. 
[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  %  103.») 

Certiorari  by  the  People,  on  the  relation  of  Frank  Fiore,  against 
Maynard  N.  Clement,  Commissioner  of  Excise,  and  others,  to  review 
the  acts  of  the  Commissioner  of  Excise  in  refusing  to  file  a  notice  of 
abandonment  and  designating  another  place  for  trafficking  in  liquors 
under  a  liquor  tax  certificate.    Determination  affirmed. 

Cregg  Bros.  &  Rulison,  for  plaintiff. 

Thomas  F.  Carmody,  Atty.  Gen.,  for  defendants. 

MERRELL,  J.  This,  is  a  proceeding  to  review  the  action  of  the 
Commissioner  of  Excise  of  the  state  of  New  York  in  refusing  to  file 
a  notice  of  abandonment  of  No.  921  Milton  avenue,  in  the  village  of 
Solvay,  N.  Y.,  and  designating  No.  205  Cogswell  avenue,  in  said  vil- 
lage, for  trafficking  in  liquors  under  liquor  tax  certificate  No.  18,830, 
heretofore  issued  to  one  Luig^  Di  Biasi,  and  in  refusing  to  grant  a 
transfer  of  said  liquor  tax  certificate  from  No.  921  Milton  avenue  to 
No.  205  Cogswell  avenue  in  said  village  of  Solvay,  as  requested  by 
the  relator  in  his  application  to  the  commissioner  on  the  7th  day  of 
September,  1910. 

The  facts  are  substantially  as  follows : 

On  September  28,  1909,  what  is  known  as  a  subdivision  1  liquor 
tax  certificate  was  issued  to  Luigi  Di  Biasi  to  traffic  in  liquors  on  the 
premises  known  as  No.  921  Milton  avenue,  in  the  village  of  Solvay, 
N.  Y.,  for  the  year  commencing  October  1,  1909,  and  terminating  on 
September  30,  1910.  The  certificate  was  issued  under  section  8,  subd. 
1,  of  the  liquor  tax  law.  Di  Biasi  trafficked  in  liquor  on  said  premises 
until  about  June  1,  1910,  when  he  sold  his  business  and  stock  to  An- 
tonio Fabrizzio.  In  the  meantime  he  had  assigned  certificate  No.  18,- 
830  to  Thomas  Ryan's  Consumers'  Brewing  Company  as  collateral  se- 
curity for  money  loaned.  The  assignment  contained  a  power  of  at- 
torney, under  which  several  applications  were  made  and  transactions 
had  without  any  questions  being  raised  as  to  the  authority  of  the 
Thomas  Ryan's  Consumers'  Brewing  Company,  and  such  authority  is 
not  questioned  in  this  proceeding.  On  the  7th  day  of  June,  1910,  upon 
due  application  therefor,  Antonio  Fabrizzio  took  out  a  certificate  in 
his  own  name  to  traffic  in  liquors  at  No.  921  Milton  avenue,  Solvay, 
N.  Y.,  under  section  8,  subd.  1,  of  the  liquor  tax  law;  his  certificate 
being  No.  18,896.  Immediately  Fabrizzio  assigned  his  certificate  to 
Bartels  Brewing  Company,  this  assignment  also  containing  a  power 
of  attorney,  and  no  question  is  raised  as  to  the  authority  of  that  com- 
pany to  execute  the  applications  and  documents  included  in  the  return 
of  the  Commissioner  of  Excise.  Neither  the  assignment  to  Thomas 
Ryan's  Consumers'  Brewing  Company  nor  that  to  Bartels  Brewing 

*For  other  cases  see  same  topic  &  8  mvmbsb  in  Dec.  St  Am.  Diss.  1907  to  data^  *  Rep'r  Indexes 
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Company  conveyed  the  right  to  traffic  in  liquor  as  provided  in  the  liq- 
uor tax  law,  but  such  assignments  were  made  simply  as  collateral  se- 
curity for  moneys  loaned  on  other  indebtedness  of  the  assignors  to 
the  assignees. 

On  the  25th  of  June  Fabrizzio  duly  transferred  his  certificate  to  Jo- 
seph Comando,  who  paid  the  tax  on  the  transfer  and  thereafter  traf- 
ficked in  liquors  as  permitted  by  the  liquor  tax  law  at  No.  921  Milton 
avenue.  On  September  7,  1910,  certificate  No.  18,830,  theretofore  is- 
sued to  Di  Biasi,  was  transferred  to  one  Frank  Fiore  upon  the  appli- 
cation of  Di  Biasi  through  his  said  attorney,  the  Thomas  Ryan's  Con- 
sumers' Brewing  Company,  and  the  tax  on  the  transfer  was  paid. 
It  does  not  appear  that  at  the  time  of  the  application  for  the  transfer 
of  certificate  No.  18,830  either  Di  Biasi,  Fiore,  or  the  Thomas  Ryan's 
Consumers'  Brewing  Company  had  any  property  right  in  or  right  to 
the  possession  of  the  premises  No.  921  Milton  avenue.  On  the  same 
day,  September  7th,  the  relator,  Frank  Fiore,  presented  to  the  Special 
Deputy  Commissioner  of  Excise  for  Onondaga  County  a  petition  to 
transfer  liquor  tax  certificate  No.  18,830  from  921  Milton  avenue  to 
premises  at  No.  205  Cogswell  avenue,  Solvay,  N.  Y.  The  petition  was 
accompanied  by  a  notice  of  abandonment,  as  holder  of  said  liquor  tax 
certificate  No.  18,830,  of  traffic  in  liquors  at  No.  921  Milton  avenue, 
and  the  same  was  executed  by  Frank  Fiore  and  consented  to  by  the 
Thomas  Ryan's  Consumers'  Brewing  Company,  as  provided  by  sec- 
tion 8,  subid.  9,  of  the  liquor  tax  law,  as  amended  by  the  Legislature 
of  1910.  The  Special  Deputy  Commissioner  of  Excise  4'efused  to  file 
the  notice  of  abandonment  and  to  transfer  the  certificate  as  re- 
quested, and  this  proceeding  is  instituted  to  review  the  action  of  the 
commissioner  and  his  reasons  for  the  refusal. 

The  relator  claims  that,  on  account  of  his  being  the  holder  of  liquor 
tax  certificate  No.  18,830,  he  was  entitled  under  the  statute  to  have 
the  same  transferred  to  No.  205  Cogswell  avenue  upon  the  filing  of 
his  petition  therefor  and  notice  of  abandonment  of  No.  921  Milton 
avenue  so  far  as  said  certificate  was  concerned.  The  Commissioner 
of  Excise  contends  that  as  the  filing  of  the  notice  and  petition  worked 
no  actual  abandonment  of  No.  921  Milton  avenue,  even  though  the 
petition  were  granted,  that  the  relator  had  not  brought  himself  within 
the  statute,  the  intent  of  which  is  to  accomplish  an  actual  abandon- 
ment, until  he  filed  a  notice  of  abandonment  duly  executed  by  Joseph 
Comando  and  his  assignee.  There  is  no  statute  which  forbade  the  is- 
suance of  the  two  liquor  tax  certificates  for  trafficking  in  liquor  upon 
the  same  premises  at  the  time  the  respective  certificates  No.  18,830  and 
No.  18,896  were  issued,  and  for  the  purposes  of  this  proceeding  it  will 
be  assumed  that  both  certificates  were  duly  issued  in  the  first  in- 
stance. The  question,  then,  is:  What  right,  if  any,  did  the  relator 
have  on  the  7th  day  of  September,  1910,  to  have  certificate  No.  18,- 
830  transferred  from  No.  921  Milton  avenue  to  No.  205  Cogswell  av- 
enue upon  the  presentation  of  the  petition  and  notice  and  consent  set 
forth  in  the  return  ? 

On  the  14th  day  of  April,  1910,  the  so-called  "Ratio  Bill"  became  a 
law,  being  chapter  494  of  the  Laws  of  1910.    Among  other  amend- 
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ments  to  the  liquor  tax  law,  subdivision  9  was  added  to  section  8,  and 
is,  in  part,  as  follows : 

''No  liquor  tax  certificate  sliall  hereafter  be  issued  for  traffic  in  liquors, 
under  the  provisions  of  subdivision  one  of  this  section,  for  any  premises  In 
any  town,  village,  borough  or  city,  unless  or  until  the  ratio  of  population 
therein,  to  the  number  of  certificates  issued  under  the  provisions  of  said 
subdivision  one,  shall  be  greater  than  seven  hundred  and  fifty  to  one,  and 
then  only  pursuant  to  the  provisions  of  this  subdivision ;  but  this  prohibition 
shall  not  apply  to  any  premises  in  which  such  traffic  in  liquors  was  lawfully 
carried  on  at  some  time  within  one  year  immediately  preceding  the  passage 
of  this  act,"  etc. 

The  subdivision  then  provides  for  the  transfer  of  a  certificate  from 
one  premises  to  another  in  the  following  language : 

"Provided,  however,  that  at  any  time  during  the  unexpired  term  of  any 
liquor  tax  certificate  issued  for  traffic  in  liquors  under  the  provisions  of  sub- 
division one  of  this  section  in  any  premises  in  which  such  traffic  may  law- 
fully be  carried  on,  a  notice  stating  that  such  traffic  in  liquors  is  abandoned 
at  the  premises  named  in  such  certificate  may  be  filed  with  the  county 
treasurer  or  special  deputy  commissioner  of  excise  of  the  county  or  bor- 
ough in  which  the  certificated  premises  are  located,  which  notice  shall  also 
particularly  describe  some  other  premises  in  which  it  is  intended  to  carry 
on  such  traffic,  which  premises  shall  be  situated  in  the  same  city,  borough, 
village  or  town  as  that  in  which  the  abandoned  premises  are  located." 

It  will  thus  be  seen  that  the  Legislature  undoubtedly  intended  that 
the  traffic  at  the  abandoned  premises  should  entirely  cease  rather  than 
that  the  traffic  under  any  particular  certificate  should  end.  Any  other 
interpretation  would,  it  seems  to  me,  nullify  the  intention  of  the  stat- 
ute to  restrict  the  issuance  of  liquor  tax  certificates,  excepting  upon 
the  ratio  of  750  to  1.  Such  notices,  referred  to  in  the  provision  of  the 
statute  last  above  quoted,  are  required  to  be  in  writing,  and  signed  by 
the  holder  and  by  any  and  every  person  to  whom  he  has  transferreil 
any  interest  in  the  certificate. 

After  providing  for  both  the  trafficking  under  the  notice  and  at  the 
premises  therein  mentioned,  subdivision  9  further  provides : 

"Except  in  a  case  where  such  notice  becomes  null  and  void  as  aforesaid, 
no  liquor  tax  certificate  for  traffic  in  liquors  under  the  provisions  of  subdivi- 
sion one  of  this  section  shall  thereafter  be  issued  for,  and  it  shall  be  un- 
lawful to  so  traffic  in  liquors  in  the  premises  described  in  such  notice  as 
the  premises  in  which  the  traffic  in  liquors  has  been  abandoned." 

It  is  very  clear  to  me  that  the  intent  of  the  Legislature  in  enacting 
subdivision  9  was  to  prohibit  the  opening  of  additional  resorts  for  the 
trafficking  in  liquors  where  on  the  14th  day  of  June,  1910,  such  places 
were  equal  to  or  in  excess  of  the  required  ratio  of  one  to  seven  hun- 
dred and  fifty  population.  In  the  village  of  Solvay  that  ratio  was 
exceeded  on  the  14th  day  of  June,  1910. 

It  is  also  clear  to  me  that  the  Legislature  intended  that,  where  the 
place  of  traffic  was  changed  as  provided  by  statute,  the  original  place 
should  be  actually  abandoned,  and  the  law  clearly  contemplated  the 
filing  of  a  notice  by  all  persons  having  a  right  to  traffic  in  liquors  at 
the  original  premises  under  a  liquor  tax  certificate.  On  the  Tth  day 
of  September,  1910,  Joseph  Comando  had  a  right  to  traffic  in  liquors 
at  No.  921  Milton  avenue  under  certificate  No.  18,896.    His  certificate 
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had  been  assigned  as  collateral  for  money  loaned  by  Bartels  Brewing 
Company;  so  that,  before  No.  92.1  Milton  avenue  could  be  declared 
abandoned,  it  was  necessary  for  Comando  to.  file  a  notice  thereof,  ac- 
companied by  the  consent  of  Bartels  Brewing  Company. 

It  is  claimed  that,  on  account  of  the  relator  being  the  certificate 
holder,  he  was  by  right  entitled  to  the  transfer  of  such  certificate  to 
No.  205  Cogswell  avenue,  but  prior  to  June  14,  1910,  Di  Biasi,  the 
original  holder,  had  sold  out  his  business  at  No.  921  Milton  avenue, 
had  taken  down  his  certificate  from  the  premises,  and,  so  far  as  ap- 
pears, neither  Di  Biasi  nor  the  relator  had  possession  or  any  right  of 
occupation  thereof  at  any  time  thereafter.  He  therefore  had  nothing 
to  abandon  in  fact  or  law  when  he  tendered  his  notice  on  September 
7th,  within  the  spirit  of  the  statute,  except  a  naked  right  to  there  traf- 
fic, in  case  he  obtained  possession.  After  his  sale  to  Antonio  Fab- 
rizzio,  Di  Biasi  and  his  assignee,  Thomas  Ryan's  Consumers'  Brewing 
Company,  did  not  have  a  property  right  in  the  certificate.  As  to  the 
latter,  it  was  a  mere  chose  in  action,  entitling  the  assignee  to  the  legal 
rebate  upon  its  cancellation.  As  to  the  former,  it  was  a  personal  priv- 
ilege, entitling  him  to  traffic  in  liquor  at  the  place  in  the  manner  and 
thereunder  as  by  law  provided.  That  right  or  privilege  was  not  trans- 
ferable, except  with  the  approval  of  the  authorities,  and  upon  the  con- 
ditions prescribed  by  statute.  The  relator  by  reason  of  the  transfer 
to  him  gained  no  greater  right  or  privilege  than  the  assignor  pos- 
sessed. Had  he  leased  or  obtained  possession  of  No.  921  Milton 
avenue  he  could,  no  doubt,  have  trafficked  in  liquor  there  under  his 
certificate.  This  he  did  not  do,  and,  even  if  he  had,  the  premises  could 
not  have  been  declared  abandoned  under  the  statute  until  the  proper 
notices  had  been  filed  by  the  holders  of  all  certificates  permitting  the 
trafficking  in  liquor  on.  said  premises.  The  personal  right  or  privilege 
of  one  certificate  holder  could  not  be  cut  off  or  abridged  by  the  filing 
of  notice  of  abandonment  by  the  other. 

Nor  can  the  relator  complain  it  was  not  the  fault  of  the  public  that 
his  predecessor  relinquished  possession  of  No.  921  Milton  avenue.  At 
that  time  certificate  No.  18,830  could  have  been  surrendered  and  the 
rebate  claimed  thereunder  secured.  On  the  7th  day  of  September  the 
relator  had  no  right,  contractual  or  otherwise,  to  the  transfer  claimed, 
unless  he  could  bring  himself  within  the  statute.  This  he  did  not  do, 
for  he  failed  to  file  notices  of  abandonment  from  all  certificate  holders 
claiming  the  right  to  traffic  in  liquors  at  No.  921  Milton  avenue.  He 
was  therefore  not  entitled  to  a  transfer  to  No.  205  Cogswell  avenue. 
Indeed,  had  such  a  transfer  been  granted,  it  would  have  been  directly 
contrary  to  the  statute  as  it  existed  at  the  time  of  the  transfer.  The 
effect  would  have  been  to  increase  by  one  the  number  of  places  al- 
lowed for  trafficking  in  liquor  already  obtaining  in  the  village  of  Sol- 
vay,  where  the  ratio  of  1  to  750  was  already  exceeded. 

I  therefore  conclude  that  the  Commissioner  of  Excise  was  entirely 
justified  by  his  action  in  the  premises,  and  that  the  relief  asked  for  by 
the  relator  must  be  denied. 
12SN.Y.S.— 37 
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BEDFORD  V.  HOL-TAN  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    March  24,  191 

1.  Sales  (5  441*) — ^Breach  op  Wabrantt— EJvidence. 

Evidence  Tield  not  to  show  a  breach  of  warranty  on  the  sale  of  an 
tomobile,  warranted  to  be  properly  constructed,  and  to  give  satisfac 
if  properly  operated. 

[Ed.  Note.—For  other  cases,  see  Sales,  Cent  Dig.  ||  1277-1283; 
Dig.  §  441.*] 

2.  Sales  (§  442*) — Breach  op  Wabbantt— Measure  of  Damages. 

The  measure  of  damages  for  breach  of  warranty  on  the  sale  of  ax 
tide,  which  warranty  survives  acceptance  of  the  article  by  the  buye 
the  difference  between  the  purchase  price  of  the  article  and  its  a< 
value  at  the  time  of  its  purchase. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §|  1284-1301; 
Dig.  §  442.*] 

3.  Sales  (§  440*) — ^Breach  op  Warraktt— Evidewci>— ADMissiBiLrrr. 

In  an  action  for  breach  of  warranty  on  the  sale  of  an  automobile, 
dence  of  the  price  received  by  the  buyer  for  the  automobile  at  a  pri 
sale,  after  it  had  been  subjected  to  hard  usage  about  14  months,  is  i 
niissible  to  show  market  value  at  the  time  of  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1261-1276; 
Dig.  §  440.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action   by   Edward   T.   Bedford   against  the  Hoi-Tan    Comp; 
From  a  'judgment  for  plaintiff,  entered  pursuant  to  the  report  of 
referee  to  hear,  try,  and  determine  the  issues,  defendant  appeals, 
versed,  and  new  trial  granted. 

See,  also,  140  App.  Div.  282,  125  N.  Y.  Supp.  173. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLAK 
SCOTT,  and  MILLER,  JJ. 

Paul  Bonynge,  for  appellant. 

Charles  Thaddeus  Terry  (Edward  Ward  McMahon,  on  the  bri 
for  respondent. 

LAUGHLIN,  J.  This  action,  according  to  the  amended  compk 
is  for  the  recovery  of  damages  for  breaches  of  warranties  on  the 
of  an  automobile  chassis  by  the  defendant  to  the  plaintiff.  On 
24th  day  of  March,  1906,  the  defendant  made  a  formal  proposa 
writing  for  the  sale  of  a  50  horse  power  Fiat  automobile  chassis 
$10,500,  to  be  paid  by  the  acc<iptance  of  a  chassis  of  the  same  m; 
1905  model,  at  $4,000,  and  the  balance  in  cash  on  delivery,  and  he 
cepted  the  proposal  in  writing.  The  chassis  was  delivered  to  the  pi 
tiff  in  June,  1906,  and  he  accepted  and  used  it.  From  that  time  t 
the  end  of  October  in  the  same  year  the  plaintiff  experienced  con 
erable  annoyance  in  using  the  chassis.  It  was  frequently  out  of  oi 
and  required  repairs,  and  was  returned  to  the  defendant  from  tim( 
time,  and  after  remedying  the  defects  tlren  appearing  it  was  retur 
to  the  plaintiff.  The  evidence  shows  that  the  defendant  conceded  1 
one  detect  existed  in  the  chassis  at  the  time  it  was  delivered.  That 
a  defect  in  the  valve  lifts,  which  were  so  made  as  to  admit  dust  i 

*For  other  caaet  tee  ■ame  topic  ft  f  mximbzb  in  Dec.  ft  Am.  Dlsa.  1907  to  date,  ft  Rep'r  InA 
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the  oil  grooves,  causing  them  to  wear  unduly,  which  gave  rise  to  a 
loss  of  power;  but  the  evidence  shows  that  this  defect  was  remedied 
free  of  charge  by  the  defendant.  With  respect  to  the  other  defects, 
there  is  a  conflict  of  evidence.  On  the  part  of  the  plaintiff,  it  is  claimed 
that  it  has  been  satisfactorily  shown  that  the  chassis  was  not  properly 
constructed,  and  on  the  part  of  the  defendant  that  the  defects  of  which 
complaint  was  made,  other  than  that  relating  to  the  valve  lifts,  were 
caused  by  improper  use  of  the  machine  or  failure  to  care  for  it  prop- 
erly. 

In  the  month  of  November,  1906,  the  plaintiff  took  a  long  journey 
with  the  automobile  and  experienced  no  difficulty,  and  reported  in  writ- 
ing to  the  defendant  at  that  time  and  thereafter  that  it  was  giving  per- 
fect satisfaction.  No  complaint  was  made  that  the  automobile  was 
not  as  represented  at  the  time  of  the  sale,  or  that  there  was  any  breach 
of  warranty,  until  after  the  plaintiff  wrote  the  defendant  a  letter  on 
March  21,  1907,  indicating  that  he  was  thinking  of  obtaining  a  higher 
power  automobile,  and  asking  for  a  proposition  from  the  defendant 
to  sell  him  a  new  chassis  and  take  this  one  in  exchange,  and  defendant 
had  manifested  unwillingness  so  to  do.  Later  on  plaintiff  complained 
about  the  automobile  from  time  to  time  to  the  defendant,  and  finally 
demanded  that  it  take  the  chassis  back,  and  on  its  refusal  to  do  so  he 
advertised  the  automobile  in  the  New  York  Herald  for  sale ;  but  he  re- 
ceived only  one  offer,  which  was  $3,000  for  the  chassis,  tc^ether  with 
two  bodies  which  he  owned  and  used  with  the  chassis,  but  did  not  pur- 
chase with  it.  He  declined  this  offer,  and  in  the  month  of  August, 
1907,  he  sold  the  chassis  at  private  sale  for  $3,000,  and  agreed  to  buy 
a  higher  power  machine  from  the  purchasers  "at  their  price  in  consid- 
eration of  their  making  that  purchase." 

On  the  trial  an  expert  called  by  the  plaintiff  testified,  basing  his 
testimony  on  an  examination  of  the  machine  in  the  summer  of 
1907,  that  the  automobile  was  improperly  Constructed  in  many  re- 
spects, and  was  not  worth  at  the  time  it  was  new  more  than  from 
$2,000  to  $2,600.  The  alleged  breaches  of  warranty  concerning 
which  testiitiony  was  offered  by  the  plaintiff  were  statements,  made  in 
conversations  constituting  the  negotiations  preliminary  to  making  the 
contract,  to  the  effect  that  the  defendant  guaranteed  that  the  automo- 
bile would  prove  satisfactory  to  the  plaintiff,  and  would  be  suitable  for 
the  use  of  his  family,  and  that  he  would  have  no  more  trouble  with  it 
than  he  had  with  the  chassis  of  the  same  make,  but  of  less  horse  power, 
which  defendant  had  accepted  in  part  payment.  The  vice  president 
of  the  defendant  at  the  time  the  sale  was  made  to  plaintiff,  and  who 
it  is  claimed  made  the  oral  warranties  to  the  plaintiff,  denies  that  he 
made  representations  as  claimed  by  plaintiff;  but  he  concedes  that  he 
guaranteed  that  the  machine  was  properly  constructed  and  that  it  con- 
tained no  defects. 

On  the  part  of  the  defendant  considerable  evidence  was  given  tend- 
ing to  show  that  the  automobile  was  properly  constructed,  and  that 
other  automobiles  constructed  on  the  same  plans  and  patterns,  which 
were  properly  used,  gave  satisfaction,  and  that  this  automobile  gave 
perfect  satisfaction  tmder  hard  usage  after  its  sale  by  the  plaintiff. 
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It  IS  not  entirely  clear  that  the  representations  alleged  to  have  been 
made  by  the  defendant  constitute  warranties  or  guaranties  which  sur- 
vive the  acceptance  and  a  reasonable  opportunity  for  the  trial  of  the 
automobile ;  but  we  do  not  deem  it  necessary  to  decide  that  question 
now,  for,  on  the  theory  on  which  the  case  was  tried,  we  are  of  opin- 
ion that  the  plaintiff  utterly  failed  to  bear  the  burden  of  showing  by  a 
preponderance  of  the  evidence  that  the  automobile  was  not  properly 
constructed,  and  would  not,  if  properly  operated,  have  given  reason- 
able satisfaction,  and  in  no  event  can  the  judgment  be  sustained,  for 
there  is  no  finding  with  respect  to  the  value  of  the  automobile  chassis 
at  the  time  it  was  delivered  to  the  plaintiff.  The  evidence  upon  which 
the  judgment  is  predicated  manifestly  is  that  relating  to  the  price  ob- 
tained for  the  automobile  chassis  at  private  sale  af^ter  it  had  been  used 
for  upwards  of  a  year,  and,  according  to  the  preponderance  of  the 
evidence,  at  times  improperly.  The  court  found  the  price  at  which 
plaintiff  sold  the  automobile  at  private  sale  after  notice  to  defendant 
and  affording  it  an  opportunity  to  buy  it  back,  and  then  found  as  a 
conclusion  of  law  that  the  sale  "determined  and  ascertained  the  value 
of  the  chassis  which  was  delivered." 

The  evidence  with  respect  to  the  price  which  the  automobile  chassis 
broug"ht  at  private  sale  was  duly  objected  to,  on  the  ground  that  it 
was  incompetent,  and  that  the  private  sale  was  too  remote  in  point 
of  time  from  the  purchase  to  be  any  measure  of  the  plaintiff's  loss; 
and  we  are  of  opinion  that  the  objection  should  have  been  sustained. 
On  the  theory  that  the  representations  with  respect  to  the  automobile 
giving  satisfaction  constitute'd  express  warranties,  which  survived  ac- 
ceptance, the  measure  of  the  plaintiff's  damages  would  be  the  differ- 
ence between  the  purchase  price  of  the  automobile  and  its  actual  value 
at  the  time  of  the  purchase  thereof  by  plaintiff.  Issacs  v.  Wanamaker, 
189  N.  Y,  122,  81  N.  E.  763.  Evidence  of  the  purchase  price  of  prop- 
erty, and  of  the  price  at  which  it  is  sold  at  public  auction,  or  at  private 
sale,  is  sometimes  received  in  determining  its  value ;  but  it  is  evident 
that  the  price  received  for  an  automobile  at  private  sale  after  it  has 
been  subjected  to  hard  usage  some  14  months,  and  has  thus  become, 
not  only  a  worn  and  secondhand  machine,  but  out  of  date  on  account 
of  new  models,  bears  no  proper  relation  to  the  market  value  of  the 
automobile  when  new  and  originally  sold.  In  the  case  at  bar  the  ref- 
eree accepted  this  evidence  as  the  value  of  the  automobile,  not  merely 
at  the  time  when  it  was  sold  at  private  sale,  but  when  it  was  new  and 
before  the  plaintiff  used  it,  and  awarded  a  judgment  for  the  difference 
between  the  purchase  price  and  that  amount,  namely,  $7,500. 

It  follows,  therefore,  that  the  judgment  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  All  con- 
cur. 
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SHERMAN  ▼.  LEVINGSTON. 
(Supreme  Court,  Special  Term,  Oneida  County.    February,  1910.) 

1.  Landlobd    and    Tenant    (S    142*)  —  Landlobd's    Reversion  —  Injuries 

Thebbto. 

A  lessor  Is  not  entitled  to  an  injunction  to  prevent  the  establishment  of 
a  public  automobile  garage  near  the  leased  premises,  where  the  antici- 
pated injuries  will  be  of  a  temporary  nature  from  the  noise  and  bad 
odors,  as  the  damage  will  be  to  the  lessee*s  and  not  to  the  lessor^s  estate. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  S| 
500-514;   Dec.  Dig.  |  142;*   Nuisance,  Cent.  Dig.  §  120.] 

2.  Nuisance  (i  11*) — Acquisition  of  Rights  by  Pbesobiption. 

No  user,  however  long,  entitles  one  to  maintain  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent.  Dig.  |  42;    Dec.  Dig. 
S  II.*] 
S.  Nuisance  (5  23*)— Injukotion— Gbounds. 

An  injunction  to  restrain  the  establishment  of  an  automobile  garage 
near  plaintiff *s  property  will  not  be  granted,  where  the  injury  is  only 
problematical. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Cent.  Dig.  §|  26-84,  55-59; 
Dec.  Dig.  §  23.*] 
4.  Nuisance  (§  3*)— What  Constitutes— Automobile  Qabaoe. 

The  establishment  of  an  automobile  garage  in  a  residential  district  is 
not  a  nuisance  per  se,  and  its  establishment  in  a  district  bordered  with 
nearby  shops  may  not  be  a  nuisance,  the  business  being  lawful  and  nec- 
essary, and  the  greater  part  of  the  noise  and  bad  odors  may  be  obviated, 
and  the  objectionable  features  reduced  to  a  minimum. 

[Ed.  Note. — ^For  other  cases,  see  Nuisance,  Cent.  Dig.  ||  4,  5,  9-25; 
Dec.  Dig.  i  3.*] 

Action  for  injunction  by  Richard  W.  Sherman  against  Harry  M. 
Levingston.    Decree  for  defendant. 

See,  also,  137  App.  Div.  929,  125  N.  Y.  Supp.  1144. 

Martin  &  Jones,  for  plaintiff. 
Miller  &  Fincke,  for  defendant. 

MERRELL,  J.  The  plaintiff,  Richard  W.  Sherman,  is,  and  for 
many  years  has  been,  the  owner  of  a  certain  city  lot  and  premises  on 
the  southeast  corner  of  Plant  and  Hart  streets  in  the  city  of  Utica,  N. 
Y.  On  this  lot  stands  a  brick  slate-roofed  dwelling  house  now  and 
for  several  years  occupied  by  a  tenant;  the  lease  having  still  several 
years  to  run.  About  the  1st  of  October,  1909,  defendant  acquired  ti- 
tle to  the  northeast  corner  of  Plant  and  Hart  streets,  a  parcel  of  land 
having  a  frontage  of  50  feet  on  Plant  street,  and  running  back  on  Hart 
street  a  distance  of  110  feet,  and  at  once  commenced  the  erection  of  a 
brick  and  concrete  one-story  structure  designed  to  be  used  as  a  public 
garage  for  automobiles.  This  building  is  dir^ectly  across  Hart  street 
from  plaintiff's  property  and  distant  from  plaintiff's  dwelling  about  70 
feet.    The  structure  is  inclosed,  but  still  unfinished  in  its  interior. 

PlaintiflF  brings  this  action  to  obtain  a  permanent  injunction  restrain- 
ing defendant  from  opening  and  maintaining  a  public  garage  in  this 
building,  alleging  that  such  an  enterprise  is  not  a  reasonable  and  proper 
use  by  defendant  of  his  premises,  and  that  in  view  of  the  locality  and 

•For  other  casei  tee  same  topic  ft  9  numbbb  in  Deo.  &  Am.  Dlga.  1907  to  date,  ft  Rep'r  Indexes 
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surroundings  the  maintenance  of  a  public  garage  there  must  inevita- 
bly constitute  a  nuisance,  to  prevent  which  plamtifF  is  entitled  to  an 
injunction.  It  is  claimed  by  plaintiff  that  the  locality  where  this  al- 
leged objectionable  business  is  proposed  to  be  conducted  is  strictly  res- 
idential, and  that  defendant  should  have  sotight  some  point  more  dis- 
tant from  dwellings  at  which  to  erect  his  garage.  The  case  was  tried 
with  the  most  painstaking  care  and  great  ability  by  counsel  for  the  re- 
spective parties.  A  large  volume  of  evidence  was  given  relative  to 
the  locality  in  question,  the  character  of  the  occupation  of  the  neigh- 
boring property,  the  conditions  existing  at  public  garages  generally,  as 
to  noise,  gases,  and  other  objectionable  features,  and  also  as  to  the 
operation  and  testing  of  automobiles. 

After  full  consideration  of  the  surrounding  conditions  and  upon  all 
the  evidence  before  me,  and  governed  by  decisions  of  the  courts  which 
seem  to  me  to  be  pertinent,  I  must  deny  plaintiff  the  relief  which  he 
seeks,  upon  the  following  grounds : 

First.  It  must  be  conceded  that  the  objectionable  features,  if  any 
develop  in  connection  with  the  operation  of  this  garage,  will  be  of  a 
temporary  nature,  and  may  cease  at  any  moment.  I  recall  no  evidence 
tending  to  show  that  the  operation  of  the  business  in  question  will 
work  any  permanent  injury  to  plaintiff's  premises.  The  objectionable 
features  which  plaintiff  anticipates  are  chiefly  noise* and  bad  odors. 
These  objectionable  things,  if  they  ever  come,  can  only  offend  the  oc- 
cupant of  plaintiff's  premises  holding  under  his  lease.  Plaintiff  is  but 
a  reversioner  and  can  have  no  present  cause  to  complain.  If  a  condi- 
tion shall  develop  by  the  operation  of  this  plant  whereby  the  relief 
of  the  courts  may  be  properly  invoked,  so  long  as  the  premises  are  held 
by  the  tenant,  he  and  he  alone  has  a  cause  of  action  to  abate  the  nui- 
sance that  interferes  with  his  enjoyment  of  the  property  under  his 
lease.  That  the  owner  has  no  cause  of  action  in  cases  where  the  nui- 
sance complained  of  causes  merely  temporary  annoyance  to  the  occu- 
pant, and  thereby  the  premises  are  not  permanently  injured,  as,  for  il- 
lustration, they  would  be  if  the  acts  complained  of  cracked  the  walls 
of  the  owner's  building  or  otherwise  permanently  damaged  his  prop- 
erty, has  been  settled  by  the  Court  of  Appeals  in  the  case  of  Miller 
V.  Edison  Electric  Illuminating  Co.,  184  N.  Y.  17,  76  N.  E.  734,  3  L. 
R.  A.  (N.  S.)  1060.  Judge  Cullen,  who  delivered  the  prevailing  opin- 
ion in  that  case,  quotes  the  rule  of  law  as  follows : 

'*  'Landlord  and  tenant  have  separate  assets,  and  each,  If  injured  therein, 
may  have  redress,  the  one  for  the  injury  to  the  reversion,  the  other  for  the 
Injury  inflicted  in  diminishing  his  enjoyment  of  the  premises.*  This  state- 
ment is  doubtless  correct;  but,  under  this  rule,  *to  entitle  a  reversioner  to 
maintain  an  action,  the  injury  must  he  neceaaarily  of  a  permanent  character, 
and  that  a  presumed  intention  to  continue  the  nuisance  1b  not  sufficient,  even 
where  there  1b  evidence  that  the  premises  would  sell  for  less  if  the  nuisance 
were  continued.'" 

Continuing,  Judge  Cullen  says: 

"Here  the  only  injury  found  by  the  trial  court  is  to  the  enjoyment  and 
occupation  of  the  premises.  That  does  not  affect  the  reversioner.  Had  the 
trial  court  found  that  the  operation  of  defendant's  light  plant  cracked  the 
walls  or  injured  the  structure,  such  damage  would  be  of  a  permanent  char- 
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acter  and  the  reversioner  entitled  to  recover.  In  the  present  case,  however, 
not  only  Is  there  no  permanent  Injury  to  the  plaintiff's  buildings,  but  the 
defendant's  plant  did  not  constitute  the  nuisance,  but  its  operation,  and  such 
operation  was  not  necessarily  or  inherently  injurious  because  the  trial  court 
found  that  at  the  time  of  the  trial  its  operation  did  not  damage  the  plain- 
tiffs." 

It  seems  to  me  that  Judge  Cullen's  words  are  entirely  applicable  to 
the  case  at  bar.  The  plaintiff  has  leased  his  premises.  He  is  but  a 
reversioner.  No  complaint  is  made  to  the  plant  itself,  only  as  to  its 
anticipated  operation,  and  the  evidence  does  not  show  that  any  perma- 
nent injury  to  plaintiff's  buildings  is  to  be  apprehended. 

Second.  I  think  plaintiff's  action  is  prematurely  brought.  He  asks 
an  injunction,  not  against  an  existing  evil,  but  to- restrain  something 
which  he  fears  may  come  when  defendant's  garage  is  once  in  opera- 
tion. Plaintiff  has  seemed  to  proceed  upon  the  theory  that,  if  defend- 
ant were  once  permitted  to  establish  his  garage  and  open  it,  he  would 
thereby  acquire  some  rights,  and  the  nuisance  would  become  so  en- 
trenched that  plaintiff  could  not  successfully  combat  it.  This  is,  of 
course,  entirely  erroneous,  as  no  user  of  however  long  standing  can 
bestow  any  right  to  conduct  a  nuisance.  The  law  is  too  well  settled 
upon  this  proposition  to  require  the  citation  of  authorities.  Defend- 
ant can  acquire  no  privilege  nor  gain  any  advantage  by  operating  his 
garage  in  a  manner  legally  objectionable  to  the  public,  and  he  can  be 
as  well  restrained  after  he  has  once  manifested  a  disregard  of  the 
rights  of  his  neighbors  as  at  this  time  when  the  conduct  of  the  enter- 
prise is  purely  problematical.  Any  nuisance  which  he  creates  can  bet- 
ter be  abated  than  a  merely  speculative  and  apprehended  evil  re- 
strained. Then,  again,  until  he  comes  into  possession  of  his  premises 
upon  the  expiration  of  his  tenant's  lease,  he  has  no  right  of  action. 

To  be  entitled  to  injunctive  relief  at  this  stage  of  the  proposed  en- 
terprise, plaintiff  must  establish  the  fact  that  a  public  garage  must  in- 
evitably prove  a  nuisance;  that  it  cannot  be  maintained  except  it  vio- 
late the  rights  of  those  residing  in  its  vicinity.  There  can  be  no  spec- 
ulation or  uncertainty  about  it  It  must  be  shown  that  the  business 
proposed  to  be  conducted  is  a  nuisance  per  se.  This  it  seems  to  me 
plaintiff  has  failed  to  do.  Upon  all  the  evidence  I  am  convinced  that 
a  public  garage  may  be  so  conducted  that  its  objectionable  features 
may  be  eliminated,  or  at  least  minimized  to  an  extent  that  its  operation 
will  not  unduly  annoy  or  inconvenience  those  who  reside  nearby.  It 
appears  that  defendant  has  erected  a  substantial  fireproof  structure, 
and  that  it  is  proposed  to  conduct  the  business  for  which  it  is  designed 
in  a  reasonable  manner,  so  that  the  rights  of  neighboring  dwellers  will 
not  be  unduly  encroached  upon.  It  is  quite  likely  that  many  people 
for  sentimental  or  other  reasons  might  object  to  the  location  of  a  pub- 
lic garage,  or  indeed  any  public  business  near  their  home;  but,  so 
long  as  the  business  to  be  carried  on  is  legitimate,  fanciful  objection 
should  not  be  permitted  to  prevent  its  operation.  Undoubtedly  there 
may  be  of  necessity  some  noise  from  the  proposed  enterprise;  but  it 
must  be  borne  in  mind  that  what  might  be  considered  out  of  place  and 
quite  unbearable  in  a  rural  community  or  a  country  hamlet  can  hardly 
be  so  regarded  in  a  busy  city. 


Digitized  by 


Google 


684  128  NEW  YOEK  SUPPLEMENT  (Sup.  Ct- 

Assuredly  a  public  garage  may  be  kept  clean  and  free  from  oil  upon 
its  floors.  It  may  be  so  ventilated  that  noxious  gases  and  odors  may 
pass  off  and  not  be  offensive,  and  proper  rules  may  be  promulgated  and 
enforced  whereby  the  noises  incident  to  a  garage,  the  testing  of  en- 
gines, the  blowing  of  horns,  and  other  noises  may  be  reduced  to  a  min- 
imum. Indeed,  it  appears  from  the  evidence  that  much  of  the  noise 
from  automobiles  can  be  avoided  and  is  due  to  a  great  extent  to  green 
and  inexperienced  drivers  and  crude  machinery  of  the  earlier  type  of 
cars.  As  time  passes  it  is  fair  to  assume  that  these  objectionable  fea- 
tures will  be  greatly  reduced. 

But,  as  I  have  said,  the  manner  of  operation  of  this  garage  by  de- 
fendant is  entirely  a  matter  of  conjecture,  and,  that  being  so,  the  re- 
straining power  of  a  court  of  equity  cannot  be  invoked.  Heaton  v. 
Packer,  131  App.  Div.  812,  116  N.  Y.  Supp.  46 ;  Morgan  v.  City  of 
Binghamton,  102  N.  Y.  500,  7  N.  E.  424. 

In  the  case  of  Heaton  v.  Packer,  supra,  the  plaintiff  sought  to  en- 
join tlie  conducting  of  a  hospital  for  the  insane  near  his  dwelling,  and 
injunction  was  denied  upon  the  ground  that  the  objectionable  features 
which  the  plaintiff  in  that  action  apprehended  were  not  inevitable,  and 
that  the  institution  might  be  so  constructed  and  managed  that  none 
of  the  evils  anticipated  by  plaintiff  might  ever  come.  In  the  unani- 
mous opinion  in  that  case  the  court  says : 

'*The  plaintiffs  concede  tliat  the  defendants  have  a  right  to  erect  their 
buildings  on  their  own  land  as  they  may  choose,  and  they  do  not  ask  that 
their  erection  be  restrained.  By  their  allegations,  however,  they  do  set 
forth  a  large  number  of  things  which  they  apprehend  will  happen  when  the 
asylum  shall  be  established  and  persons  of  unsound  mind  received  for  treat- 
ment. If  all  should  actuaUy  happen  which  the  plaintiffs  now  imagine' will 
happen,  possibly  they  might  have  a  good  cause  for  complaiiit.  The  defend- 
ant's institution,  however,  may  be  so  conducted  and  so  managed  that  none 
of  the  evils  which  plaintiffs  apprehend  will  ever  occur.  While  the  establish- 
ment of  a  lunatic  asylum  in  the  plaintiffs'  neighborhood  may  not  be  a  de- 
sirable thing,  still  the  evils  apprehended  do  not  necessarily  arise  from  its 
maintenance  and  are  not  inherent  to  it  like  those  coming  from  a  slaughter- 
house for  example. 

"The  rule  sanctioned  by  the  authorities  and  the  text-books  with  respect 
to  the  restraining  of  an  apprehended  nuisance  by  temporary  or  permanent 
Injunction  is  that  an  injunction  uHll  not  he  granted  unless  it  is  apparent 
or  inevitable  that  the  proposed  use  of  the  property  vHU  actuaUy  result  in 
a  nuisance.** 

Plaintiff,  on  submission,  cites  the  case  of  O'Hara  v.  Nelson,  71  N. 
J.  Eq.  161,  63  Atl.  836,  as  in  point.  That  was  a  garage  case,  and  the 
owner  was  enjoined  upon  the  sole  ground  that  upon  the  premises  gas- 
oline was  to  be  stored  in  quantities,  and  therefore  in  a  thickly  built 
up  locality,  with  the  complaining  party's  frame  building  only  four  or 
five  feet  away,  there  was  imminent  danger  of  damage  from  explosion 
of  the  gasoline.  The  case  at  bar  is  clearly  distinguishable  from  the 
New  Jersey  case.  There  the  plaintiff's  building  which  he  claimed  was 
in  jeopardy  was  but  four  or  five  feet  distant  from  the  garage,  and  was 
a  wooden  frame  structure.  In  our  case  plaintiff's  building,  a  brick 
structure  with  slate  roof,  is  at  least  70  feet  distant  from  defendant's 
plant.  Moreover,  it  does  not  appear  from  the  evidence  that  defend- 
ant proposes  to  store  gasoline  in  quantities. 
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If  defendant  so  conducts  his  garage  that  plaintiff's  apprehensions 
are  realized,  it  will  then  be  time  to  enjoin  its  continuance. 

Finally,  the  business  of  conducting  an  automobile  garage  is  not  a 
nuisance  per  se,  but  is  a  legitimate  and  necessary  industry.  Stein  v. 
Lyon,  91  App.  Div.  693,  87  N.  Y.  Supp.  125. 

It  is  an  oft-repeated  expression  that  the  automobile  has  come  to  stay. 
They  have  ceased  to  be  the  plaything  for  the  use  exclusively  of  the 
idle.  They  have  now  become  an  important  adjunct  to  our  business  and 
commercial  life  and  are  fast  rivalling  in  general  use  the  horse-drawn 
vehicle.  With  them  long  distances  may  be  covered  with  nearly  the 
speed  of  the  railroad  train,  and  remote  localities  are  reached  where  the 
railroad  is  unknown.  Their  use  is  not  limited  to  a  steel  track  nor 
governed  by  time  schedules.  In  this  era  of  good  roads  with  the  con- 
stant improvement  of  our  highways  the  use  of  the  automobile  as  a 
means  of  transportation  is  bound  to  increase  accordingly.  The  mech- 
anism of  motor  cars  is  complicated,  repairs  must  be  made  by  skilled 
machinists,  and  cars  must  be  housed.  Public  garages  have  become  a 
necessity. 

The  plaintiff  insists  that  the  location  of  this  proposed  garage  is  in 
a  strictly  residential  neighborhood,  but  the  proof  does  not  quite  es- 
tablish this  to  be  the  exclusively  residential  section  of  the  city  that 
plaintiff  claims.  It  appears  that  this  garage  will  be  only  about  300 
feet  from  Oneida  Square,  which  forms  the  junction  of  several  streets, 
and  upon  which  are  located  a  public  garage,  a  tavern,  a  large  num- 
ber of  shops  and  other  business  enterprises,  making  a  considerable 
business  center.  On  the  west  a  single  block  distant  other  shops  and 
business  places  are  located,  and  still  nearer  is  located  a  private  au- 
tomobile garage  where  several  machines  are  kept.  A  large  propor- 
tion of  the  neighboring  property  is  occupied  by  tenants.  The  neigh- 
borhood where  plaintiff  once  resided  appears  to  have  lost  its  exclu- 
siveness  as  a  residential  district.  Utica  is  a  prosperous  commercial 
center  and  is  rapidly  assuming  the  characteristics  and  appearance  of 
a  cosmopolitan  city.  With  its  growth  must  be  expected  some  of  the 
noises  and  bustle  which  in  its  earlier  existence  would  have  seemed 
out  of  place  and  unbearable.  With  the  grow'th  of  business  comes  the 
adoption  of  new  methods.  The  quiet  of  yesterday  must  yield  to  the 
advancing  commercial  activity  of  to-day. 

So  far  as  the  evidence  before  me  discloses  I  do  not  think  that  the 
proposed  use  by  defendant  of  his  property  is  unreasonable,  nor  that 
he  should  be  restrained  therein,  at  least  until  the  evils  which  plaintiff 
apprehends  are  shown  to  exist. 

Entertaining  these  views,  I  am  constrained  to  deny  plaintiff  the  in- 
junction which  he  asks. 

Formal  decision  in  accordance  with  the  foregoing  memorandum  may 
be  prepared. 


Digitized  by 


Google 


586  128  NEW  YORK  SUPPLBMBNT  (Sup.  Ct. 

(143  App.  Div.  284.) 

CROMPTON  ▼.  SEAICH. 

(Supreme  Court,  Appellate  Division,  First  Department    Biarch  24,  1911.) 

1.  Judgment  (§  107*)— Default  in  Pleading. 

Where  the  amount  claimed  in  the  complaint  exceeds  the  amount  of 
counterclaims,  a  motion  for  Judgment  on  the  counterclaims,  to  which 
there  has  been  no  reply  or  demurrer,  cannot  be  entertained  until  the  is- 
sue raised  by  the  complaint  and  so  much  of  the  answer  as  constitutes  a 
defense  thereto  has  been  disposed  of. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  IS  198-2(K) ;  Dec. 
Dig.  §  107.»] 

2.  Judgment  (§§  107,  119*) — Default  in  Pleading— Time  fob  Appucatiow 

FOB  Judgment. 

In  such  a  case,  where  the  complaint  was  dismissed  at  the  trial,  the 
counterclaims  standing  confessed,  defendant  was  entitled  to  Judgment  on 
the  counterclaims,  and  it  was  not  necessary  that  application  therefor  be 
made  at  Trial  Term,  at  the  same  time  that  the  issues  were  tried. 

[J3d.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  IS  198-200.  20a- 
220;  Dec.  Dig.  SS  107,  119,*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  William  Crompton  against  William  H.  Seaich.  From  an 
order  denying  a  motion  for  judgment  on  counterclaims,  defendant  ap- 
peals.   Reversed,  and  motion  granted. 

See,  also,  126  N.  Y.  Supp.  817. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Graham  Sumner,  for  appellant. 

Joseph  Fettretch,  for  respondent 

SCOTT,  J.  Defendant  appeals  from  an  order  denying  his  motion 
for  judgment  under  section  515,  Code  Civ.  Proc.  The  plaintiff  sued 
for  $30,000,  claimed  to  be  the  value  of  certain  stock,  which,  as  it  was 
alleged,  defendant  had  agreed  to  deliver  to  plaintiff.  The  answer  in- 
cluded a  defense  to  the  plaintiff's  cause  of  action,  and  two  coun- 
terclaims, one  upon  a  promissory  note,  and  one  for  money  loaned; 
the  two  together  aggregating  $4,865.46.  No  reply  was  served  to  ei- 
ther of  these  counterclaims,  and  the  defendant  thereupon  became  enti- 
tled to  move  for  judgment  thereon.  Section  615,  Code  Civ.  Proc 
There  still  remained  to  be  disposed  of,  however,  the  issue  raised  by 
the  complaint  and  so  much  of  the  answer  as  constituted  a  defense 
thereto;  and,  as  the  amount  claimed  in  the  complaint  exceeded  the 
amount  of  the  counterclaims,  a  motion  for  judgment  on  the  counter* 
claims  could  not  be  entertained  until  the  issue  raised  as  to  plaintiff's 
claim  had  been  disposed  of.  This  we  recently  held.  Crompton  v. 
Seaich,  126  N.  Y.  Supp.  817.  Now,  that  issue  having  been  disposed  of 
by  the  dismissal  of  the  complaint  at  Trial  Term,  no  obstacle  stands  in 
the  way  of  entering  judgment  for  defendant  on  his  counterclaims.     . 

It  is  suggested  that  application  should  have  been  made  at  Trial 
Term,  at  the  same  time  that  the  issues  were  tried.  It  is  obvious  that 
this  view  is  erroneous.    There  was  no  issue  to  try  as  to  the  counter- 
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claims.  They  stood  confessed.  All  that  could  properly  be  disposed  of 
at  Trial  Term  were  the  issues  raised  by  the  complaint  and  the  defense 
thereto  contained  in  the  answer.  Muldoon  v.  Blackwell,  84  N.  Y.  646, 
relied  on  to  sustain  the  order  appealed  from,  is  wholly  inapplicable.  In 
that  case  the  answer  was  ambiguous,  and  it  was  not  apparent  whether 
or  not  a  counterclaim  was  intended  to  be  pleaded.  The  Court  of  Ap- 
peals said  that,  having  omitted  to  insist  upon  his  counterclaim  in  the 
court  below,  the  defendant  could  not,  for  the  first  time,  seek  to  avail 
himself  of  it  on  appeal.  In  the  present  case  the  defendant's  claim 
arose  before  the  trial  of  the  issues,  and  when  those  issues  had  been 
tried,  and  the  sole  obstacle  to  an  entry  of  judgment  upon  the  counter- 
claim had  been  removed,  he  promptly  moved  for  judgment. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs.    All  concur. 


MARSELLUS,  PITT  &  CO.  v.  SIMPSON. 
(Supreme  Court,  Appellate  Division,  First  Department    March  24,  1911.) 

1.  Pawkbboksbs  (§  5*) — ^Agents— Pledges— Validitt. 

Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  §  43,  providing  that 
every  agent  Intrusted  with  the  possession  of  merchandise  to  sell  shall  be 
deemed  the  true  owner,  so  as  to  give  validity  to  any  contract  made  by 
him,  a  pawnbroker,  who  In  good  faith  makes  advances  on  Jewelry  de- 
livered by  a  dealer  to  an  agent  to  sell,  is  protected  to  the  extent  of  the 
pledge  made  by  the  agent. 

[Ba.  Note.— For  other  cases,  see  Pawnbrokers,  Cent  Dig.  {  4;  Dec.  Dig. 

2.  Factobs  (5  68*) — Agents— Pledges— VALiorrT. 

Whether  one  was  intrusted  with  the  possession  of  merchandise  to  sell, 
within  Personal  Property  Law  (Consol.  Laws,  c  41)  |  43,  held  for  the 
Jury. 

[Ed.  Note. — For  other  cases,  see  Factors,  Dec.  Dig.  |  06.*1 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Marsellus,  Pitt  &  Co.  against  Thomas  Simpson,  doing 
business  under  the  name  and  style  of  R.  Simpson  &  Co.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
aoDeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
MILLER,  and  DOWLING,  JJ. 

Charles  Blandy,  for  appellant. 
Joseph  R.  Swan,  for  respondent 

INGRAHAM,  P.  J.  This  action  was  brought  to  recover  from  the 
defendant  certain  personal  property  that  had  been  delivered  by  the 
plaintiff  to  one  J.  Edward  Boeck  on  memorandum.  Plaintiff  was  a 
dealer  in  jewelry,  and  Boeck  was  also  in  the  jewelry  business.  Boeck 
called  on  the  plaintiflF  and  made  a  selection  of  certain  jewelry  to  show 
to  a  Mr.  Huntoon,  for  sale.    He  selected  the  articles  that  he  desired, 
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and  they  were  delivered  to  him,  he  signing  an  instrument  which  re- 
cited that  the  goods  were  delivered  on  memorandum;  that  the  goods 
were  to  show,  and  were  sent  to  Boeck  for  his  inspection ;  that  they  were 
the  property  of  the  plaintiflF,  and  were  to  be  returned  to  them  on  de- 
mand ;  and  then  followed  a  description  of  the  articles  of  jewelry  deliv- 
ered to  him.  Boeck  subsequently  returned  all  but  one  of  the  articles, 
stating  that  the  one  he  did  not  return  Mr.  Huntoon  had.  This  was  on 
December  11,  1906.  Boeck  obtained  another  piece  of  jewelry  for  the 
same  purpose  to  show  to  a  Mrs.  He'arn.  There  were  one  diamond  ring, 
valued  at  $850;  two  pearls,  valued  at  $550 ;  and  a  string  of  pearls,  val- 
ued at  $3,600,  which  Boeck  received  from  the  plaintiff  and  did  not 
return.  Mr.  Huntoon  testified  that  he  had  never  instructed  Boeck  at 
any  time  to  obtain  any  of  this  jewelry  for  his  inspection.  It  was  prov- 
ed that  it  was  the  custom  in  the  trade  to  deliver  goods  to  persons  in 
the  trade  on  memorandum,  and  the  person  to  whom  the  goods  were  de- 
livered had  the  right  to  sell  the  goods,  but  was  bound  to  bring  back  the 
goods  delivered  or  the  money,  in  which  case  the  sale  would  be  com- 
plete. Subsequently,  and  on  the  21st  day  of  December,  Boeck  pledged 
this  ring  with  the  defendant,  and  received  from  him  the  sum  of  $400. 
On  the  26th  of  January,  1907,  Boeck  pledged  the  two  pearls  with  the 
defendant,  and  received  the  sum  of  $175.  And  on  the  2d  day  of  May, 
1907,  Boeck  pledged  the  necklace  with  the  defendant,  and  received  the 
sum  of  $1,200.  Upon  this  testimony  defendant's  counsel  moved  to  dis- 
miss the  complaint,  upon  the  ground,  among  others,  that  these  goods 
were  delivered  to  Boeck  with  authority  to  sell,  that  the  right  to  sell 
carried  with  it  a  right  to  pledge,  and  in  that  respect  the  case  was  gov- 
erned by  the  factor's  act.  This  motion  was  denied,  and  the  defend- 
ant excepted,  whereupon  plaintiff  moved  for  the  direction  of  a  verdict 
in  his  favor,  which  motion  the  court  granted,  and  directed  a  verdict 
for  the  plaintiflF,  to  which  the  defendant  excepted.  The  defendant  then 
asked  to  go  to  the  jury  upon  the  question  as  to  whether  Boeck  had  au* 
thority  to  sell  the  gems  in  question  at  the  prices  named  in  the  respective 
memorandums.  That  motion  was  denied,  and  defendant  excepted, 
whereupon  the  jury  rendered  a  verdict  in  favor  of  the  plaintiflF,  and 
from  the  judgment  entered  thereon  the  defendant  appeals. 

This  court  held,  in  Schmidt  v.  Simpson,  139  App.  Div.  509,  124  N. 
Y.  Supp.  241,  that  the  factor's  act  (chapter  179  of  the  Laws  of  1830, 
re-enacted  in  the  personal  property  law  as  section  43,  c.  45,  of  the 
Laws  of  1909)  did  not  apply,  and  therefore  the  defendant  was  not 
entitled  to  the  benefit  of  that  act.  In  the  case  of  Freudenheim  v.  Gut- 
ter, as  executor,  etc.  (decided  February  14,  1911)  94  N.  E.  640,  the 
Court  of  Appeals  held  that  the  factor's  act  did  apply,  and  that  a  pawn- 
broker, when  acting  in  good  faith,  is  protected  in  making  advances  on 
articles  which  had  been  intrusted  by  the  owner  to  the  party  pledging 
the  merchandise  for  sale.  Applying  the  law  as  thus  established,  it  was 
error  to  direct  a  verdict  for  the  plaintiff,  and  there  must  be  a  new 
trial.  It  may  be  that  in  this  case  there  is  a  question  for  the  jury  as 
to  whether  Boeck  ever  had  authority  to  sell  these  goods  or  was  in- 
trusted with  the  possession  of  the  merchandise  for  the  purpose  of  sale 
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within  the  factor's  act ;  but,  if  any  such  question  was  presented,  it  was 
for  the  jury. 

It  follows,  therefore,  that  the  judgment  appealed  from  is  reversed, 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur. 


a43  App.  Div.  258.) 

In  re  WEST  134TH  ST.  IN  CITY  OF  NEW  YORK, 

(Supreme  Court,  Appellate  Division,  First  Department    March  24,  1911.) 

1.  Raflroads  (§  So*) — Right  of  Way— Consent  or  Public  Authobities— 
Effect. 

Land  occupied  by  the  railroad  company  in  the  city  of  New  York  along 
the  Hudson  riyer  lay  a  little  to  the  west  of  Twelfth  avenue,  which  land 
formerly  was  partly  above  and  partly  below  high-water  mark.  All  the 
land  between  high  and  low  water  mark  was  vested  in  the  city  of  New  York 
by  the  Dongan  charter  of  1686,  and  the  land  under  water  west  of  the  low- 
water  mark  was  vested  in  the  city  by  Laws  1826,  c  58,  and  Laws  1837, 
c  182.  Thus  the  city  became  owner  of  all  lands  lying  west  of  high-water 
mark.  In  May,  1847,  the  common  council  passed  an  ordinance  permitting 
the  Hudson  River  Railroad  Company  to  construct  a  double  track  along 
the  Hudson  River  from  Spuyten  Duyvil  creek  to  Canal  street,  subject  to 
certain  regulations.  The  railroad  was  partly  laid  out  over  land  below 
high-water  mark  then  belonging  to  the  city.  Held,  that  the  title  to  such 
lands  remained  in  the  city,  subject  to  an  implied  license  to  the  company 
to  use  it  for  railroad  purposes. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  145,  151 ;  Dec. 
Dig.  §  65.*] 

2.*  Navigable  Watebs  (§  37*) — Land  Under  Water— Grants— Reservations. 
The  title  of  the  railroad  company  to  the  strip  of  land  It  occupies  at 
134th  street  is  derived  from  the  owner  in  fee  to  so  much  of  the  strip  as 
lies  above  high-«water  mark.  As  to  land  below  the  high-water  mark,  such 
grantors  only  owned  the  preferential  right  of  the  owner  of  the  upland  to 
a  grant  of  the  land  under  water.  In  March,  1852,  the  mayor,  aldermen, 
and  commonwealth  of  New  York  City  with  such  grantor  granted  a  piece 
of  land  bounded  on  the  north  by  the  center  line  of  135th  street,  on  the 
east  by  the  original  line  of  high-water  mark,  on  the  south  by  the  center 
line  of  133d  street,  and  on  the  west  by  the  westerly  line  of  13th  avenue, 
being  the  exterior  line  of  the  city,  reserving  out  of  the  premises  granted 
so  much  as  formed  part  of  134th  street  and  others  for  public  highways 
as  shown  on  an  annexed  map.  Held,  that  under  the  reservation  the  city 
retained  title  to  the  land  shown  on  the  map  as  intended  streets,  including 
the  bed  of  134th  street  from  the  original  high-water  mark  westwardly  to 
the  Hudson  river,  subject  to  the  right  of  way  of  the  railroad  company. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  ff  201- 
227;   Dec.  Dig.  |  37.*] 

8.  Eminent  Domain  ($  47*) — ^Property  Subject  to  Acquisition— Land  Used 
roB  Railway  Purposes. 

That  part  of  a  proposed  street  consists  of  land  used  for  railroad  pur- 
poses does  not  prevent  the  opening  of  the  street  by  the  city,  and  the  ac- 
quisition of  the  necessary  title  to  the  lands  required,  because  the  use  of 
the  land  for  railroad  purposes  is  not  necessarily  inconsistent  with  its  use 
for  highway  purposes. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §§  107- 
120;  Dec.  Dig.  {  47.*] 
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4.  Eminent  Domain  (§  169*) — Pbopkett  Subject  to  Acquisition— Railboad 
Commission— "Proceedings." 

Railroad  Law  (Laws  1890,  a  :X6t  as  amended  by  Laws  1898,  c.  520)  | 
61,  provides  that  In  constructing  a  street  or  new  portion  thereof  across  a 
steam  surface  railroad  notice  shall  be  given  by  the  municipality  to  the 
railroad  company,  and,  if  the  municipality  shall  determine  that  such 
street  is  necessary,  it  shall  apply  to  the  Board  of  Railroad  Commissioners 
before  any  further  proceedings  are  taken  to  determine  whether  such  street 
shall  pass  over  or  under  such  railroad,  or  at  grade.  Held,  that  the  words 
"before  any  further  proceedings  are  taken"  means  proceedings  to  physi- 
cally make,  grade,  and  open  the  streets,  and  not  proceedings  to  acquire 
title,  and  therefore,  where  hearing  on  due  notice  was  had  on  the  ques- 
tion of  necessity,  the  city  could  proceed  to  acquire  title  to  the  land  re- 
quired for  the  street,  without  first  applying  to  the  Railroad  Commis- 
sioners. 

[Ed.  Note.— For  other  cases,  see  Eminent  Domain,  Cent  Dig.  |  461; 
Dec.  Dig.  §  169.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  5631-6638.] 

Appeal  from  Judgment  on  Report  of  Referee. 

In  the  matter  of  the  application  of  the  City  of  New  York  to  acquire 
title  to  lands  and  to  open  and  extend  West  134th  street.  From  an 
order  confirming  the  report  of  a  referee,  and  dismissing  the  petition, 
the  City  of  New  York  appeals.  Reversed  and  remitted  to  the  Special 
Term. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHI^IN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Joel  J.  Squier,  for  appellant. 
H.  J.  Uhl,  for  respondent. 

SCOTT,  J.  This  is  an  appeal  by  the  city  of  New  York  from  ah 
order  confirming  the  report  of  a  referee. 

The  proceeding  is  the  usual  street  opening  proceeding  for  acquiring 
title  to  so  much  of  the  land  required  to  construct  West  134th  street  from 
Broadway  to  the  Hudson  river,  as  is  not  already  owned  by  the  city. 
The  proceeding  was  initiated  by  a  petition  in  the  customary  form,  to 
which  the  New  York  Central  &  Hudson  River  Railroad  Company  in- 
terposed an  answer.  The  court  at  Special  Term  appointed  commis- 
sioners of  estimate  and  assessment,  and  at  the  same  time  appointed  a 
referee  to  take  proof  concerning  and  to  report  upon  the  issues  of  fact 
raised  by  said  petition  and  answer.  Upon  the  coming  in  of  his  report, 
it  was  confirmed,  and  the  petition  dismissed  in  so  far  as  it  refers  to 
lands  within  the  lines  of  West  134th  street  between  the  easterly  line  of 
the  lands  of  the  New  York  Central  &  Hudson  River  Railroad  Company 
and  the  Hudson  river.  This,  in  effect,  stops  the  street  at  the  line  of  the 
railroad.  This  order  was  based  upon  findings  of  the  referee  to  the 
effect  that  the  city  of  New  York  had  not  acquired,  prior  to  the  institu- 
tion of  the  proceedings,  legal  title  to  any  portion  of  the  proposed  street 
lying  between  the  easterly  line  of  the  railroad  company's  property  and 
the  Hudson  river,  and  that  the  city  had  not  taken  steps  for  a  hearing 
before  the  Railroad  Commissioners  under  section  61  of  the  railroad 
law  (Laws  1890,  c.  565,  as  amended  by  Laws  1898,  c.  520),  which  he 
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considered  essential  before  the  proceeding  to  acquire  title  could  be 
proceeded  with.  We  think  that  the  referee  erred  on  both  questions. 
The  land  occupied  by  the  railroad  company  at  this  point  lies  a  little 
to  the  west  of  Twelfth  avenue  upon  land  which  formerly  was  partly 
above  and  partly  below  high-water  mark.  All  of  the  land  between 
high  and  low  water  mark  was  vested  in  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York  (predecessor  of  the  present  city 
of  New  York)  by  the  Dongan  charter  of  1686  (Mayor,  etc.,  v.  Hart, 
95  N.  Y.  443 ;  Langdon  v.  Mayor,  etc.,  93  N.  Y.  129),  and  the  land 
under  water  outside  of  the  low-water  mark  was  vested  in  the  city  by 
Laws  1826,  c.  58,  and  Laws  1837,  c.  182.  Thus  the  city  became  the 
owner  of  everything  lying  west  of  high-water  mark. 

In  May,  1847,  the  common  council  adopted  an  ordinance  giving  per-r 
mission  to  the  Hudson  River  Railroad  Company  to  construct  a  double 
track  of  rails  along  the  Hudson  river  from  Spuyten  Duyvil  creek  to 
Canal  street,  subject  to  certain  regulations  as  to  grading,  regulating, 
paving,  and  keeping  in  repair  the  streets  traversed  or  intersected. 
These  regulations  the  company,  by  contract,  undertook  to  observe  and 
carry  out.  The  railroad  line  as  laid  out  was  partly  over  land  below 
high-water  mark,  then  belonging  to  the  city,  but  it  is  not  contended  that 
the  assent  of  the  city  to  the  location  of  the  line  operated  to  convey  to 
the  company  any  title  to  the  land  below  high-water  mark,  or  any  right 
thereto  beyond  an  implied  license  to  occupy  and  use  it  for  railroad  pur- 
poses. The  title  remained  in  the  city.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 
Aldridge,  135  N.  Y.  83,  32  N.  E.  60. 17  L.  R.  A.  516.  The  title  of  the 
railroad  company  to  the  strip  of  land  which  it  occupies  at  134th  street 
is  derived  from  George  N.  Lrawrence  and  Newbol^  Lawrence,  as  ex- 
ecutors, etc.,  of  John  B.  Lawrence,  deceased,  who  on  January  5,  1848, 
conveyed  the  strip  to  the  company  by  appropriate  description.  The 
Lawrence  executors  appear  to  have  owned  in  fee  so  much  of  the  strip 
as  lay  above  high-water  mark,  and  this  they  conveyed  with  covenants 
of  title.  As  to  land  below  high-water  mark,  the  title  to  which  still 
remained  in  the  city  of  New  York,  they  owned  only  the  preferential 
right  of  the  owner  of  the  upland  to  a  grant  of  the  land  under  water, 
and  their  deed  shows  that  this  is  all  they  undertook  to  convey  respect- 
ing the  land  below  high-water  mark.  On  March  1,  1852,  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York  granted  with  Cor- 
nelius Lawrence,  by  one  of  the  familiar  water  grants,  a  piece  of  land 
bounded  on  the  north  by  the  center  line  of  135th  street,  on  the  east  by 
the  original  line  of  high-water  mark  as  it  runs,  on  the  south  by  the 
center  line  of  133d  street  and  on  the  west  by  the  westerly  line  of  Thir- 
teenth avenue,  being  the  exterior  line  of  the  city  established  by  law, 
"being  all  the  premises  lying  west  of  the  line  of  original  high-water 
mark  as  the  same  was  designated  upon  a  map  hereto  annexed  made  by 
John  J.  Serrell,  city  surveyor,  and  dated  March  1st,  1852,  saving  and 
reserving  from  and  out  of  the  hereby  granted  premises  so  much  there- 
of as  by  said  map  annexed  forms  part  or  portions  of  the  One  Hundred 
and  Thirty-Third,  One  Hundred  and  Thirty-Fourth  and  Thirty-Fifth 
streets  and  the  Thirteenth  avenue  for  the  use  and  purposes  of  public 
streets,  avenues,  and  highways  as  hereinafter  mentioned."  It  appears 
from  die  map  referred  to  in  the  foregoing  grant  that  134th  street  as 
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depicted  thereon  coincides  with  the  street  the  title  to  which  is  sought 
to  be  acquired  in  this  proceeding. 

It  is  well  settled  that  under  Sit  reservations  contained  in  the  grant 
the  city  retained  title  to  the  land  shown  on  the  map  as  intended  streets. 
Mayor  v.  Law,  125  N.  Y.  380,  26  N.  E.  471 ;  Consolidated  Ice  Co.  v. 
Mayor,  166  N.  Y.  92,  59  N.  E.  713 ;  Mayor,  etc.,  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  69  Hun,  324,  23  N.  Y.  Supp.  562,  affirmed  147  N.  Y.  710. 
42  N.  E.  724.  This  left  in  the  city  title  to  the  bed  of  134th  street  from 
the  original  high-water  mark  westwardly  to  the  Hudson  river,  includ- 
ing the  westerly  part  of  the  line  of  the  railroad,  as  to  which,  however, 
the  city's  title  was  probably  subject  to  the  right  of  the  railroad  company 
to  use  it  under  its  license.  The  referee  clearly  erred,  therefore,  in 
finding  that  the  city  of  New  York  had  not  acquired  legal  title  to  that 
portion  of  the  proposed  West  134th  street  lying  between  the  easterly 
line  of  the  railroad  property  and  the  Hudson  river.  In  fact,  it  has  title 
to  all  of  it  lying  west  of  the  original  high-water  mark.  The  fact  that 
a  part  of  the  proposed  street  consists  of  land  now  used  for  railroad 
purposes  does  not  prevent  the  opening  of  the  street  by  the  city,  and  the 
acquisition  of  the  necessary  title  to  the  lands  required,  because  the  use 
of  land  for  railroad  purposes  is  not  necessarily  inconsistent  with  its 
use  for  highway  purposes.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  City  of  Buf- 
falo, 200  N.  Y.  113,  93  N.  E.  520. 

The  next  question  to  be  considered  is  whether  or  not  section  61  of 
the  railroad  law  (chapter  565,  Laws  1890,  as  amended  by  chapter  620, 
Laws  1898)  is  an  obstacle  to  further  proceedings  to  acquire  title.  That 
section  reads  as  follows : 

"Sec.  61.  When  a  •new  street,  ayenue  or  highway,  or  new  portion  of  a 
street,  avenue  or  highway  shall  hereafter  be  constructed  across  a  steam  sur- 
face railroad,  other  than  pursuant  to  the  provisions  of  section  sixty-two  of 
this  act,  such  street,  avenue  or  highway  or  portion  of  such  street,  avenue  or 
highway,  shall  pass  over  or  under  such  railroad  or  at  grade  as  the  Board  of 
Railroad  Commissioners  shall  direct.  Notice  of  intention  to  lay  out  sncb 
street,  avenue  or  highway,  or  new  portion  of  a  street,  avenue  or  highway, 
across  a  steam  railroad  company  shall  be  given  to  such  railroad  company  by 
the  municipal  corporation,  at  least  fifteen  days  prior  to  the  making  of  the 
order  laying  out  such  street,  avenue  or  highway  by  service  personally  on  the 
president  or  vice  president  of  the  railroad  corporation,  or  any  general  officer 
thereof.  Such  notice  shall  designate  the  time  and  place  and  when  and  where 
a  hearing  will  be  given  to  such  railroad  company,  and  such  railroad  company 
shall  have  the  right  to  be  heard  before  the  authorities  of  such  municipal  cor- 
poration upon  the  question  of  the  necessity  of  such  street,  avenue  or  highway. 
If  the  municipal  corporation  determines  such  street,  avenue  or  highway  to 
be  necessary,  it  shall  then  apply  to  the  Board  of  Railroad  Commissioners  bc- 
fore  any  further  proceedings  are  taken,  to  determine  whether  such  street,  ave- 
nue or  highway  shall  pass  over  or  under  such  raUroad,  or  at  grade,  where- 
upon the  said  Board  of  Railroad  Commissioners  shall  appoint  a  time  and 
place  for  hearing  such  application,  and  shall  give  such  notice  th^eof,  as  they 
judge  reasonable,  not,  however,  less  than  ten  days,  to  the  railroad  company 
whose  railroad  is  to  be  crossed  by  such  new  street,  avenue,  highway  or  new 
portion  of  a  street,  avenue  or  highway,  to  the  municipal  corporation  and  to 
the  owners  of  land  adjoining  the  railroad  and  that  part  of  the  street,  avenue 
or  highway  to  be  opened  or  extended.  The  said  Board  cf  RaUroad  Commis- 
/aiouers  shall  determine  whether  such  street,  avenue  or  highway,  or  new  por- 
tion of  a  street,  avenue  or  highway,  shall  be  constructed  over  or  under  such 
railroad  or  at  grade ;  and  if  said  board  determine  that  such  street,  avenue  or 
highway  shaU  be  carried  across  such  railroad  above  grade^  then  the  aaid 
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board  shall  determine  the  height,  the  length  and  the  naaterlal  of  the  bridge 
or  structure  by  means  of  which  such  street,  avenue  or  highway  shall  be  car- 
ried across  such  railroad,  and  the  length,  character  and  grades  of  the  ap- 
proaches thereto;  and  if  said  board  shall  determine  that  such  street,  avenue 
<»r  highway  shall  be  constructed  or  extended  below  the  grade  said  board  shall 
determine  the  manner  and  method  in  which  the  same  shall  be  so  carried  un- 
der, and  the  grade  or  grades  thereof,  end  If  said  board  shall  determine  that 
^id  street,  avenue  or  highway  shall  be  constructed  or  extended  at  grade, 
said  board  shall  determine  the  manner  and  method  In  which  the  same  shall 
be  carried  over  said  railroad  at  grade  and  what  safeguards  shall  be  main- 
tained. The  decision  of  the  said  board  as  to  the  manner  and  method  of  car- 
1  ying  such  new  street,  avenue,  or  highway,  or  new  portion  of  a  street,  avenue 
or  highway,  across  such  railroad,  shall  be  final,  subject,  however,  to  the  right 
of  appeal  hereinafter  given.  The  decision  of  said  board  rendered  in  any  pro- 
ceeding under  this  section  shall  be  communicated  within  twenty  days  after 
final  hearing  to  all  parties  to  whom  notice  of  the  hearing  in  such  proceeding 
was  given  or  who  appeared  at  such  hearing  by  counsel  or  in  person/' 

It  will  be  seen  that  this  section  provides  for  two  hearings  when  it 
is  proposed  to  lay  out  a  highway  across  a  steam  railroad  line,  of  both 
of  which  the  railroad  company  is  entitled  to  notice.  One  is  before 
the  municipal  authorities  having  power  to  determine  whether  such 
proposed  highway  is  necessary.  Such  a  hearing  was  had  in  the 
present  case  and  due  notice  was  given  to  the  railroad  company,  who 
attended  by  counsel,  and  was  afforded  opportunity  to  be  heard.  The 
second  hearing  provided  for  is  before  the  Railroad  Commissioners, 
and  the  question  is  whether  this  second  hearing  must  be  had  before 
title  to  the  proposed  street  is  acquired.  The  language  is  that  the  mu- 
nicipal corporation  having*  decided  upon  the  necessity  for  the  street 
must  apply  to  the  Board  of  Railroad  Commissioners  ^'before  any  fur- 
ther proceedings  are  taken."  Does  this  mean  proceedings  to  acquire  ti- 
tle, or  proceedings  to  physically  make,  grade,  and  open  the  street  ?  We 
think  that  the  words  must  be  taken  in  the  latter  sense,  as  seems  to  be 
apparent  upon  a  consideration  of  what  is  to  be  submitted  to  the  com- 
missioners, which  is  "whether  such  street,  avenue  or  highway  shall 
pass  over  or  under  such  railway,  or  at  grade."  Reading  the  whole 
section,  it  is  clear  that  the  Railroad  Commissioners  are  given  no  au- 
thority to  determine  whether  or  not  there  shall  be  a  street,  but  only, 
if  a  street  is  determined  upon,  how  it  shall  be  carried  over  the  line 
of  the  railroad.  It  would  be  illogical  to  construe  the  statute  in  such  a 
manner  as  to  stay  the  acquisition  of  title  pending  this  determination 
by  the  Railroad  Commissioners,  and  will  satisfy  both  the  language  and 
the  intent  to  so  construe  it  as  to  stay  all  proceedings  looking  to  the 
actual  physical  construction  of  the  street  until  it  is  determined  how 
it  shall  be  constructed.  It  is  true  that  in  the  opinion  of  the  Court  of 
Appeals  in  Matter  of  Ludlow  Street,  City  of  Yonkers,  172  N.  Y.  642, 
65  N.  E.  494,  there  are  expressions  which  are  broad  enough  to  re- 
quire that  the  application  to  and  determination  by  the  Railroad  Com- 
missioners most  precede  an  application  to  acquire  title.  But  an  ex- 
amination of  that  case  shows  that  the  city  of  Yonkers  had  omitted  to 
give  the  railroad  company  due  notice  of  a  hearing  before  the  mu- 
nicipal authorities  on  the  question  whether  the  proposed  street  was 
necessary,  and  all  the  court  was  called  upon  to  decide  was  whether 
such  a  hearing  was  requisite  before  title  could  be  acquired,  and  that 
128N.Y.S.— 38 
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question  was  really  the  only  one  discussed.  That  it  was  requisite  is 
all  that  the  court  should  be  understood  as  having  decided.  In  N.  Y. 
C.  &  H.  R.  R.  R.  Co.  V.  City  of  Buffalo,  supra,  there  is  a  clear  in- 
timation that  a  municipality  may  acquire  title  to  land  required  for  a 
public  street  before  making  any  application  to  the  Railroad  Commis- 
sioners, but  that : 

"When  the  municipality  decides  to  open  the  same  to  the  use  of  the  public 
its  construction  across  the  roadway  of  a  railroad  corporation  must  conform 
to  the  determination  of  the  Public  Service  Commission."  200  N.  Y.  120,  93 
N.  E.  522. 

It  follows  that  the  report  of  the  referee  should  not  have  been  con- 
firmed. The  order  appealed  from  must  therefore  be  in  all  tilings  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  to  confirm 
the  referee's  report  denied,  with  $10  costs,  and  the  case  remitted  to 
the  Special  Term  to  proceed  in  accordance  with  the  opinion.  All 
concur. 


In  re  HUGHES'  WILL* 
(Supreme  Court,  Appellate  Division,  Fljst  Department.    March  24,  1911.) 

1.  Wills  (§  388*)— ^Phobate— Review—Dispositiow  of  Case. 

Where,  on  an  appeal  from  a  decree  of  the  surrogate  admitting  an  al- 
leged will  to  probate,  the  evidence  of  testamentary  capacity  is  such  that 
intelligent  men  might  well  differ  thereon,  and  the  court  is  not  satisfied 
on  the  whole  case  with  the  result,  It  will  remit  the  case  for  a  trial  by 
jury,  under  Code  Civ.  Proc.  §  2588,  rather  tlian  relegate  the  contestants 
to  their  action,  under  section  2353a ;  the  court  taking  into  consideration 
that  afilrmance  would  establish  prima  facie  the  validity  of  the  will,  and 
the  decree  in  question  containing  an  adjudication  that  the  will  constituted 
an  effective  exercise  of  a  certain  power  of  appointment,  which  adjudica- 
tion the  appellate  court  did  not  approve. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec.  Dig.  §  388.*] 

2.  Wills  (§  384*) — Pbobatb— Scope  of  Review— Questions  Not  Necessabt  to 

Decision. 

Where  a  decree  admits  a  will  to  probate  and  adjudicates  that  it  con- 
stitutes an  effective  exercise  of  a  certain  power  of  appointment,  and  the 
court  on  appeal  decides  on  a  reversal,  that  there  might  be  a  Jury  trial 
on  the  question  of  mental  capacity,  it  will  not  pass  definitively  on  the 
validity  of  the  exercise  of  the  power,  as  such  question  would  never  arise 
if  the  testatrix  should  be  found  incompetent 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec.  Dig.  |  384.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  probate  of  the  will  of  Louise  B.  Hughes,  de- 
ceased. From  a  decree  admitting  the  will  to  probate,  an*  appeal  was 
taken.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Charles  Blandy,  for  appellant. 

John  Thomas  Smith,  for  respondent. 

SCOTT,  J.  [1]  While  we  fully  realize  that  the  evidence  is  of  such 
a  character  that  intelligent  men  may  well  differ  as  to  the  mental  ca- 

•For  oUker  caaet  see  same  topic  ft  I  numbbb  In  Dec.  ft  Am.  Die*.  1907  to  dat«.  ft  Rep'r  Indezw 
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pacity  of  the  testatrix  at  the  time  she  signed  the  paper  propounded  as 
her  last  will  and  testament,  we  are  of  opinion  that  the  case  is  one  which 
should  be  remitted  to  a  trial  by  jury,  under  section  2588,  Code  Civil 
Procedure. 

Having  arrived  at  this  conclusion,  it  would  serve  no  useful  purpose 
to  review  at  length  the  evidence  relied  upon  by  either  side,  or  to  ex- 
press our  own  views  as  to  the  effect  of  that  evidence,  further  than  to 
say  that  we  are  not  entirely  satisfied,  upon  the  whole  case,  with  the 
result  at  which  the  surrogate  has  arrived.  We  adopt  this  course,  rath- 
er than  that  of  relegating  the  contestants  to  their  action  under  sec- 
tion 2663a  of  the  Code  of  Civil  Procedure,  for  two  reasons:  First, 
because  an  affirmance  of  the  decree  would  establish  prima  facie  the 
validity  of  the  contested  will;  and,  secondly,  because  the  decree  con- 
tains an  adjudication  that  the  will,  if  valid,  constitutes  an  effective  ex- 
ercise of  the  power  of  appointment  given  to  the  testatrix  by  the  will 
of  her  deceased  husband. 

[2]  With  this  view  we  are  not  now  prepared  to  agree,  and,  while  we 
do  not  pass  upon  the  question  definitively  at  this  time,  because,  if  the 
testatrix  should  be  found  to  have  been  incompetent,  the  question  will 
never  arise,  yet  we  prefer  to  so  deal  with  the  decree  that  it  cannot  be 
argued,  even  by  inference,  that  we  intended  to  leave  that  question  as  it 
was  decided  by  the  surrogate.  For  this  reason  we  have  concluded  to 
reverse  the  decree  appealed  from,  and  direct  a  trial  by  jury  of  the  ma-, 
terial  questions  of  fact  arising  upon  the  issues  between  the  parties, 
with  costs  to  the  contestants  in  this  court  and  the  Surrogate's  Court,  ,to 
be  paid  out.  of  the  estate. 

Settle  order  on  notice.    All  concur. 


(71  Misc.  Rep.  171.) 

BWEN  V.  THOMPSON-STARRETT  CO.  et  al. 

(Supreme  Court,  Special  Temi,  Kings  County.    March  29,  1911.) 

1.  MuNiciPAi.  Corporations  (8  220*) — Public  Works— Wages  of  Workmen 

— ^Labor  Law— Subcontractor, 

That  the  portion  of  a  contract  for  the  erection  of  a  buUding  for  a  city 
which  provides  for  the  furnishing  of  the  stone  work  is  sublet  does  not 
affect  the  question  whether  the  work  on  the  stone,  which  is  done  in  an- 
other state,  is  subject  to  liSbor  Law  (Consol.  Laws,  c.  31)  S  3,  regulating 
the  wages  to  be  paid  workmen  on  public  works  or  materials  to  be  used  in 
connection  therewith. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §S 
599-COS;   Dec.  Dig.  fi  220.  ♦] 

2.  Municipal  Corporations  (§  220*) — ^Public  Works— Wages  op  Workmen 

—Labor  Law— Work  Out  of  State. 

Labor  Law  (Consol.  Laws,  c.  31)  |  3,  providing  that  workmen  on  public 
works  or  material  used  in  connection  therewith  shall  be  paid  the  wages 
preyalllng  in  the  locality  within  the  state  where  the  public  work  in  its 
completed  form  is  to  be  situated,  does  not  apply  to  work  done  out  of  the 
state  on  the  material. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  || 
509-608;   Dec.  Dig.  S  220.*] 


•For  other  eMM  mo  mbio  topic  A  f  nvmbbr  in  Dec.  ft  Am.  Dlge.  1907  to  <late.  A  Rep'r  Indozos 
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Action  by  Robert  Ewen  against  the  Thompson-Starrett  Company 
and  others.    Heard  on  plaintiff's  motion  for  injunction.    Denied. 
Clarence  J.  Sheam,  for  plaintiff. 

O'Brien,  Boardman  &  Piatt,  for  defendant  Thompson-Starrett  Co. 
Archibald  R.  Watson,  Corp.  Counsel. 

CRANE,  J.  The  Thompson-Starrett  Company  has  a  contract  with 
the  city  of  Nevv  York  for  the  erection  of  the  new  municipal  building. 
In  this  contract  the  Thompson-Starrett  Company  agreed  with  the  city 
to  comply  with  all  the  terms  and  provisions  of  the  labor  law  (Consol. 
Laws,  c.  31) ;  the  eight  hour  and  prevailing  rate  of  wage  clauses  being 
set  forth  in  full  in  the  contract.  That  portion  of  the  contract  which 
provided  for  the  furnishing  of  the  stone  work  was  sublet  to  the  Mt 
Waldo  Granite  Works,  which  is  doing  a  large  part  of  this  work  at  its 
place  of  business  in  Maine.  For  the  purposes  of  this  motion,  the 
Mt.  Waldo  Granite  Company  stands  in  the  same  position  as  the  Thomp- 
son-Starrett Company,  and  the  work  done  by  the  former  cannot  be 
considered  as  a  mere  purchase  of  materials  in  the  state  of  Maine,  but 
is  the  doing  of  part  pf  the  work  contemplated  by  the  contract  out  of 
the  state. 

The  question  presented  upon  this  motion  is  simply  this :  Can  a  con- 
tractor under  the  labor  law  agreeing  with  the  city  for  municipal  work 
do  a  large  part  of  the  work  out  of  the  state,  and,  if  he  does,  must 
he  pay  to  the  workmen  on  this  out  of  state  work  the  rate  of  wages 
prevailing  in  the  city?  The  facts  in  this  case  are  that  the  cutting, 
trimming,  and  dressing  of  the  stone  pursuant  to  the  plans  and  specifica- 
tions is  done  in  Maine  at  $3  per  day  per  workman;  the  prevailing 
rate  in  New  York  City  where  the  municipal  building  is  in  process  of 
erection  being  $4.50  per  day.  It  is  conceded  that  for  all  work  done 
within  the  state  of  New  York  the  prevailing  rate  of  wages  has  been 
and  is  being  paid.  Can  a  contractor,  therefore,  do  part  of  the  work 
out  of  the  state  without  paying  the  out  of  state  workmen  the  rate  of 
wages  prevailing  in  New  York  state?  The  plaintiff  claims  that  he 
cannot  and  seeks  by  this  motion  an  injunction  under  section  4  of 
article  2  of  the  labor  law  preventing  payment  of  money  earned  under 
the  contract.  The  defendants  claim  that  there  has  been  no  violation  of 
the  contract  or  of  the  labor  law. 

(1)  There  is  nothing  in  the  contract  of  the  Thompson-Starrett  Com- 
pany with  the  city  of  New  York  that  requires  the  cutting,  dressing, 
and  trimming  of  stone  to  be*  done  within  the  state  of  New  York.  The 
details  regarding  the  doing  of  this  work  are  very  full  and  complete, 
even  providing  in  section  179  of  the  contract  that  "all  carving  of 
granite  work  shall  be  hand  work  done  *  *  *  under  the  direction 
of  a  master  carver  who  shall  have  had  at  least  five  years  experience  as 
such,"  etc.,  but  I  can  find  among  the  numerous  details  no  restriction 
as  to  the  place  of  work. 

(2)  There  is  nothing  in  the  labor  law  (chapter  36  of  the  Laws  of 
1909)  which  requires  any  work  or  this  work  of  cutting,  trimming,  and 
dressing  stone  to  be  done  at  or  near  the  place  of  construction,  or 
within  3ie  state  of  New  York.    Section  14  of  chapter  416  of  the  Law? 
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of  1897,  requiring  that  all  stone  used  in  state  or  municipal  work  shall 
be  worked,  dressed,  and  carved  within  the  state,  was  declared  uncon- 
stitutional in  People  ex  rel.  Treat  v.  Coler,  166  N.  Y.  144,  59  N.  E. 
776.  This  provision,  therefore,  was  not  continued  in  the  subsequent 
labor  law.  Whether  such  a  provision  would  now  be  declared  uncon- 
stitutional by  the  Court  of  Appeals  may  be  open  to  question.  Suf- 
ficient for  this  motion  that  there  is  nothing  in  the  contract  before  me, 
or  in  the  labor  law,  which  would  prevent  the  Thompson-Starrett  Com- 
pany or  the  Mt.  Waldo  Granite  Works  from«working  upon  the  stone 
outside  of  the  state  of  New  York.  If,  therefore,  this  work  can  be 
done  without  the  state  must  tl^e  contractors  pay  the  out  of  state  work- 
men the  wages  prevailing  within  this  state  ? 

1.  There  is  nothing  in  the  contract  or  in  the  labor  law  which  states 
so  specifically. 

2.  Was  section  3  of  article  2  of  the  labor  law  intended  to  apply  to 
any  other  workmen  than  those  working  within  the  state  of  New 
York.?  The  acts  of  a  state  legislature  can  have  no  extraterritorial 
effect,  and,  of  course,  should  not  be  presumed  to  apply  to  any  other 
conditions  than  exist  within  the  state.  Then,  again,  it  is  specifically 
stated  in  section  3  that  the  eight-hour  provision  only  applies  to 
employes  in  this  state,  and,  as  the  prevailing  rate  of  wage  clauses  im- 
mediately follow  in  the  same  section,  it  is  the  natural  conclusion  that 
these  also  apply  only  to  workmen  within  the  state.  The  wording  of 
section  3  indicates  that  it  only  applies  to  the  work  done  in  the  state. 

3.  Also,  we  might  expect  that,  if  the  labor  law  of  New  York  state 
is  to  be  given  the  interpretation  demanded  by  the  plaintiff,  we  would 
find  in  other  states  a  like  regulation.  The  labor  legislation  throughout 
the  country  might  reasonably  be  presumed  to  be  uniform.  This  plain- 
tiff is  the  financial  secretary  of  the  New  York  branch  of  the  Granite 
Cutters'  International  Association  of  America.  The  association,  I 
take  it,  is  interested  in  the  \yelfare  of  the  granite  cutters  in  every 
state  of  the  Union,  and  seeks  uniform  legislation  where  like  condi- 
tions prevail.  The  labor  laws,  like  the  employer's  liability  acts,  have 
been  a  matter  of  gradual  growth  in  the  various  states,  and  have  been 
reasonably  uniform  in  their  aims  and  purposes.  While,  therefore,  no 
guide  for  the  interpretation  of  the  New  York  statute,  it  may  be  of 
some  help  in  determining  the  purpose  and  intent  of  the  statute  to  refer 
to  the  labor  law  of  Massachusetts  (Laws  1907,  c.  269,  found  in 
the  Supplement  to  the  Revised  Laws  of  the  Commonwealth  of  Mass. 
p.  828),  which  reads : 

"Every  contract,  excluding  contracts  for  the  purchase  of  materials  or 
supplies,  to  which  the  commonwealth,  or  of  any  county  therein, .  ♦  ♦  ♦ 
is  a  party,  which  may  involve  the  employment  of  laborers,  workmen  or  me- 
chanics shall  contain  a  stipulation  that  no  laborer,  workman  or  mechanic 
working  within  this  commonwealth  in  the  employ  of  the  contractor,  sub- 
contractor or  other  person  doing  or  contracting  to  do  the  whole  or  a  part  of 
the  work  contemplated  by  the  contract,  shall  be  requested  or  required  to 
work  more  than  eight  hours  in  one  calendar  day,  and  every  such  contract 
which  does  not  contain  this  stipulation  shall  be  null  and  void;" 

It  will  be  noted  that  this  law  specifically  states  that  it  only  refers  to 
workmen  within  the  state.  Such  is  the  policy  of  Massachusetts.  Such 
clearly  to  my  mind  is  the  meaning  of  the  labor  law  of  New  York. 
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Counsel  for  the  plaintiff  insists  very  strenuously  that  by  taking  the 
work  into  adjoining  states  the  purposes  of  the  constitutional  amend- 
ment of  1905  and  the  labor  law  of  1909  can  be  defeated.  If  individuals 
have  that  liberty  of  contract  which  enables  them  to  provide  that  the 
work  contracted  for  shall  be  done  at  a  particular  place,  it  may  be  dif- 
ficult to  understand  why  the  state  or  a  municipality  thereof  has  not 
the  same  liberty  of  contract.  When  it  comes  to  the  question  whether 
the  Legislature  can  compel  the  municipality  to  require  the  cutting, 
trimming,  and  dressing -of  stone  to  be  done  within  the  state  of  New 
York,  it  may  be  that  the  constitutional  amendment  of  1905  is  not  broad 
enough  to  extend  the  power  of  the  Legislature  to  such  regulation  and 
control.  However,  this  matter  is  not  before  me,  and  must  finally  rest, 
should  such  legislation  be  re-enacted,  with  the  highest  court  of  this 
state  to  again  consider  its  own  cases  in  the  light  of  the  Atkin  Case 
(Atkin  V.  Kansas,  191  U.  S.  207,  24  Sup.  Q.  124,  48  L.  Ed.  148),  and 
the  constitutional  amendment  of  1905. 

For  the  reasons  above  stated,  the  motion  for  injunction  herein  is 
denied. 


SOUTHWORTH  v.  MORGAN. 
(Supreme  €k>iirt.  Trial  Term,  Oneida  County.    March,  1910.) 

1.  COBPOBATIONS  (§  642*) — FOREIGN  COBPOBATIONS— **DOING  BUSINESS  WlTinN 

State"— Sale  of  Stock. 

New  York  General  CJorporation  Law  (Consol.  Laws  1909,  c.  23)  |  15, 
provides  that  no  foreign  stock  corporation  other  than  a  moneyed  corpora- 
tion can  do  business  within  the  state  without  first  having  procured  a  cer- 
tificate that  it  has  complied  with  the  requirements  of  law.  Held,  that 
a  subscription  to  the  stock  of  a  foreign  corporation  and  the  issuance  of 
the  stock  subscribed  for  to  a  resident  of  New  York  do  not  constitnte  a 
transaction  of  "business  within  the  state"  by  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Gent  Dig.  |§  2520-2527; 
Dec.  Dig.  I  642.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2155-2160; 
vol.  8,  pp.  7640,  7641.] 

2.  CoBPOBATioNS  (§  268*) — Stockholdeb's  Unpaid  Suabbs— Regovebt  of  Bal- 

ance—Action BY  Tbustek— Complaint. 

Since  a  stockholder  in  a  foreign  corporation  is  under  a  contract  obli- 
gation to  pay  the  full  par  value  of  stock  subscribed  for  by  him,  enforce- 
able by  a  suit  at  common  law,  the  trustee  in  bankruptcy  of  a  New  Jersey 
corporation  was  not  bound  to  allege  Laws  N.  J.  1896,  p.  284,  §  21,  making 
stockholders  liable  until  their  subscriptions  have  been  fully  paid,  in  a 
complaint  against  resident  stockholders  to  recover  unpaid  subscriptions; 
such"  statute  not  providing  an  exclusive  remedy. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {$  1129-1148; 
Dec.  Dig.  §  26&*] 

3.  Limitation  of  Actions  (|  65*)  —  Accbual  of  Cause  of  Action  —  Unpaid 

Stock— Stockholdeb's  Liability. 

A  stockholder's  liability  for  unpaid  stock,  so  far  as  the  creditors  of 
the  corporation  are  concerned,  does  not  accrue  until  the  making  of  an 
order  in  proceedings  to  wind  up  the  corporation  calling  on  such  stock- 
holders to  pay  the  balance  of  tlieir  subscriptions. 

lEd.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  U  261,  345- 
350;   Dec.  Dig.  §  65.*] 

*For  oth«r  caaes  see  same  topic  ft  S  mumbbb  in  Dec.  &  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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4.   COBPOBATIONS   (|  262*) — StOGKHOU>EB9— UlTPAID    SUBSCKIPTIONS— DEFENSES 

—Fraud. 

In  a  suit  by  a  trustee  in  bankruptcy  against  stockholders  of  the  bank- 
rupt corporation  to  recover  unpaid  stock  subscriptions,  it  was  no  defense 
that  defendant  purchased  solely  on  the  agreement  that  the  corporation's 
ofBcers  should  locate  its  plant  in  a  particular  village,  which  they  failed 
to  do,  and  that  it  was  agreed  that  the  stock  should  be  regarded  as  fully 
paid  on  the  subscriber's  paying  25  per  cent  of  the  par  value*  which  was 
paid  when  the  stock  was  issued. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  1076-1083 ; 
Dec.  Dig.  I  282.*] 

Action  by  Lotus  N.  Southworth,  as  trustee  in  bankruptcy  of  the 
Remington  Automobile  &  Motor  Company,  against  Andrew  D.  Mor- 
gan.   Judgment  for  plaintiff. 

Affirmed  128  N.  Y.  Supp.  196. 

George  E.  Dennison,  for  plaintiff. 

A.  D.  Morgan  and  Howard  C.  Wiggins,  for  defendant 

MERRELL,  J.  This  action  is  brought  by  the  plaintiff  to  recover 
of  the  defendant,  Andrew  D.  Morgan,  the  sum  of  $150,  alleged  bal- 
ance unpaid  upon  two  shares  of  the  capital  stock  of  the  Remington 
Automobile  &  Motor  Company  subscribed  for  by  the  defendant. 

The  facts,  briefly,  are  as  follows : 

Some  time  in  the  month  of  September,  1900,  the  said  bankrupt,  a 
foreign  corporation,  organized  under  and  in  accordance  with  the  laws 
of  the  state  of  New  Jersey,  contemplated  starting  a  manufactory  of 
automobiles  at  the  village  of  Ilion,  N.  Y.,  and,  with  the  view  of  secur- 
ing local  interest  and  financial  support  by  the  citizens  of  Ilion,  the 
board  of  directors  of  the  said  Remmgton  Automobile  &  Motor  Com- 
pany adopted  a  resolution  to  dispose  of  200  shares  of  the  capital  stock, 
of  the  par  value  of  $100  each,  to  citizens  of  Ilion,  and  to  accept  in  full 
payment  of  such  shares  the  simi  of  $25  per  share.  The  defendant, 
with  other  citizens  of  Ilion,  was  approached  by  representatives  of  the 
company  and  requested  to  subscribe  for  said  two  hundred  shares  at  the 
price  named,  the  company,  through  its  representatives,  agreeing  that, 
as  a  consideration  for  subscription  for  said  shares  of  stock  and  the  fur- 
ther voluntary  subscription  of  a  sum  of  money  with  which  to  erect 
necessary  buildings  and  establish  its  plant  at  Ilion,  it  would  perma- 
nently establish  its  manufactory  there.  Under  this  inducement  several 
citizens  did  subscribe  for  said  stock,  including  the  defendant,  who  sub- 
scribed for,  and  to  whom  was  a  few  days  later  issued,  the"  two  shares 
of  said  stock  in  question.  There  is  no  doubt  upon  the  evidence  of  the 
representation  by  the  officers  of  the  corporation  that  the  $25  for  each 
share  of  stock  was  to  be  in  full  payment  therefor,  and  that  in  consid- 
eration of  such  subscription  the  plant  would  be  permanently  located  at 
Ilion.  Indeed,  the  evidence  clearly  shows  that  the  motive  for  such  sub- 
scription was  purely  one  of  local  interest  of  the  citizens  of  Ilion,  who 
sought  thereby  to  establish  a  business  enterprise  in  their  village,  rather 
than  any  expectation  on  their  part  to  reap  financial  benefit  from  the 
enterprise.  The  entire  200  shares  were  not  subscribed  for  by  the  citi- 
zens of  Ilion,  and  subsequently  the  resolution  authorizing  the  disposi- 

*For  other  caaes  g«6  same  topic  &  9  mumbkb  in  Dec.  ft  Am.  Digs.  1907  to  <Sate,  ft  Rep'r  Indexes 
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tion  of  said  shares  at  one-quarter  their  par  value  was  revoked  by  the 
directors  of  the  company  and  the  contemplated  establishment  of  the 
manufactory  at  Ilion  abandoned,  and  the  business  was  finally  located 
at  the  city  of  Utica. 

The  business,  however,  did  not  prosper,  and  on  the  25th  day  of  No- 
vember^ 1902,  the  company  passed  into  the  hands  of  the  plaintiff,  as 
receiver  in  bankruptcy.  December  13,  1902,  the  company  was  ad- 
judged a  bankrupt,  and  on  December  27,  1902,  plaintiflF  was  appointed 
trustee  of  said  bankrupt.  The  available  assets  of  the  concern  were  in- 
sufficient to  meet  the  demands  of  its  creditors.  Subsequently,  and  on 
April  3, 1906,  an  order  was  granted  by  the  United  States  District  Court 
directing  a  call  and  assessment  upon  the  Ilion  stockholders,  including 
the  defendant,  of  $75  per  share,  for  each  and  every  share  held  by  them, 
to  meet  the  deficiency  in  assets  required  to  meet  the  company's  obliga- 
tions to  its  creditors.  An  appeal  was  taken  from  said  order  to  the 
United  States  District  Court  of  Appeals,  and  the  order  was  by  said 
Appellate  Court  modified  to  the  effect  that  such  order  should  be  with- 
out prejudice  to  any  defense  which  individual  stockholders  might  have 
to  the  plenary  action  to  collect  the  amount  of  their  respective  assess- 
ments. 

This  action,  as  above  stated,  is  brought  by  the  plaintiff,  as  trustee, 
to  recover  of  the  defendant  the  sum  of  $75  on  each  of  his  two  shares 
of  stock. 

The  defendant  meets  plaintiff  at  the  very  threshold  with  certain  ob- 
jections which,  while  in  a  way  technical,  are  still  not  to  be  overlooked, 
and  are  deserving  of  attention. 

First,  the  defendant  moves  for  the  dismissal  of  plaintiff's  complaint 
upon  the  ground  of  his  failure  to  allege  and  prove  a  compliance  with 
the  provisions  of  section  15  of  the  general  corporation  law  of  the  state 
of  New  York  (Consol.  Laws  1909,  c.  23).* 

The  statute  provides  that  "no  foreign  stock  corporation,  other  than 
a  moneyed  corporation,  shall  do  business  in  this  state  without  first 
having  procured  *  *  *  a  certificate  that  it  has  complied  witli  all 
the  requirements  of  law,  *  *  *  "  and  prohibiting  any  such  corpora- 
tion from  maintaining  "any  action  in  this  state  upon  any  contract  made 
•  by  it  in  this  state  unless  prior  to  the  making  of  such  contract  it  shall 
have  procured  such  certificate."  The  procuring  of  such  a  certificate 
v;as  a  condition  precedent  to  the  right  to  do  business  in  this  state,  and, 
if  the  transaction  in  issuing  the  stock  in  question  could  be  considered  a 
transaction  of  the  business  of  the  corporation,  then  there  would  be 
much  force  in  defendant's  contention  that  the  complaint  should  have 
contained  an  allegation  that  such  certificate  had  been  procured.  But 
I  do  not  think  under  the  meaning  of  the  statute  that  the  transaction 
relative  to  the  subscription  and  issuance  of  the  stock  in  question  was  a 
transaction  of  business  by  the  corporation  contemplated  by  the  statute 
quoted  above  (Union  Trust  Company  v.  Sickles,  125  App.  Div,  105, 
109  N.  Y.  Supp.  262),  and  therefore  it  does  not  seem  to  me  that  defend- 
ant's objection  above  referred  to  is  tenable. 

The  defendant  raises  a  further  technical  objection  that  the  complaint 
should  be  dismissed  for  the  reason  that  it  does  not  specially  allege  and 
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set  forth  the  statute  of  the  state  of  New  Jersey,  being  section  21  of 
chapter  185  of  the  Laws  of  New  Jersey,  passed  in  the  year  1896,  mak- 
ing stockholders  liable  until  subscriptions  are  fully  paid,  and  providing 
that,  where  the  whole  capital  of  a  corporation  shall  not  have  been  paid 
in  and  the  capital  paid  shall  be  insufficient  to  satisfy  its  debts  and  ob- 
ligations, each  stockholder  shall  be  bound  to  pay  on  each  share  held  by 
him  the  sum  necessary  to  complete  the  amount  of  such  share  as  fixed 
by  the  charter  of  the  corporation,  or  such  proportion  of  that  sum  as 
shall  be  required  to  satisfy  such  debts  and  obligations.  The  defendant 
assumes  that  plaintiff's  sole  right  of  recovery  is  by  virtue  of  this  stat- 
ute. Were  this  so,  there  would  be  much  force  in  his  objection  that  the 
foreign  statute  was  not  alleged  and  set  forth  in  the  complaint,  because 
foreign  statutes  must  be  alleged  as  facts.  But  it  seems  to  me,  under 
well  adjudicated  cases,  that  the  liability  of  the  defendant  to  the  cred- 
itors of  the  defunct  corporation  is  contractual  and  dependent  upon 
principles  of  common  Jaw,  and  that  the  enforcement  of  the  statutory 
liability  against  a  resident  stockholder  for  debts  of  the  corporation  does 
not  rest  upon  the  theory  that  the  laws  of  the  foreign  state  are  in  force 
in  this  state,  but  solely  upon  the  contractual  obligation  he  assumes  to 
meet  the  liability  affixed  by  the  statute  to  the  ownership  of  the  stock. 
In  other  words,  I  do  not  think  plaintiff's  right  of  recovery  dependent 
upon  the  New  Jersey  statute,  but  that  it  rests  upon  his  implied  contract 
under  principles  of  the  common  law.  Scovill  v.  Thayer,  105  U.  S.  143, 
26  L.  Ed.  968 ;  Howarth  v.  Angle,  162  N.  Y.  179,  56  N.  E.  489. 

The  defendant  also  invokes  the  provisions  of  the  six-year  statute  of 
limitations  in  this  state,  contending  that  the  cause  of  action  against  him, 
if  any  ever  existed,  accrued  at  the  time  of  his  subscription  for  the  stock 
in  September,  1900,  and  that,  more  than  six  years  having  elapsed  since 
said  cause  of  action  accrued,  this  action,  brought  in  October,  1909,  is 
barred.  The  difficulty  with  defendant's  contention  is  that  in  my  opin- 
ion the  cause  of  action  did  not  accrue  until  the  order  was  made  requir- 
ing the  trustee  to  make  a  call  upon  the  stockholders  for  moneys  re- 
quired by  him  to  discharge  the  debts  of  the  corporation.  The  trustee, 
it  seems  to  me,  occupies  a  much  different  position,  so  far  as  this  con- 
troversy goes,  than  would  the  corporation  itself.  It  is  very  doubtful 
if  the  corporation  could  have  a  claim  upon  the  defendant  for  more  than 
the  stipulated  price  it  had  agreed  upon  for  its  shares  of  stock,  but  the 
creditors  occupy  a  very  different  position.  They  had  a  right  to  assume 
that  the  defendant  was  the  owner  of  the  two  shares  in  question,  and 
that  the  corporation  had  in  its  possession  the  $200,  being  the  par  value 
of  said  shares,  and,  until  an  authorized  demand  in  behalf  of  the  cred- 
itors was  made  for  payment,  there  was  no  obligation  resting  upon  the 
defendant  to  pay  the  balance  unpaid  for  his  two  shares  of  stock.  It 
seems  to  me  the  case  of  Scovill  v.  Thayer,  105  U.  S.  143,  26  L.  Ed. 
968,  cited  above,  is  directly  in  point  upon  this  proposition.  I  quote 
from  the  opinion  of  Mr.  Justice  Woods  as  follows : 

''He  [the  subscriber]  owed  the  creditors  nothing,  and  he  owed  the  company 
nothing,  save  such  unpaid  portion  of  his  stock  as  might  be  necessary  to  sat- 
isfy the  claims  of  the  creditors.  Upon  the  bankruptcy  of  the  company,  his 
obUgation  was  to  pay  to  the  assignees  upon  demand  such  amount  upon  his 
unpaid  stock  as  would  be  sufficient,  with  the  other  assets  of  the  company,  to 
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pay  its  debts.  He  was  under  no  obligation  to  pay  any  more,  and  he  was  un- 
der no  obligation  to  pay  anytbing  until  tbe  amount  necessary  for  him  to  pay 
was  at  least  approximately  ascertained.  Until  then  his  obligation  to  pay  did 
not  become  complete.  *  *  *  The  proceeding  for  the  assessment  in  the 
bankruptcy  court  was  in  effect  a  proceeding  to  accomplish  two  purposes: 
First,  to  set  aside  the  contract  between  the  company  and  the  stockholder; 
and,  second,  to  fix  the  amount  which  the  stockholder  would  be  required  to 
pay.  Until  these  things  were  done,  the  cause  of  action  against  the  stock- 
holder did  not  accrue,  although  his  primary  obligation  was  assumed  at  the 
time  when  he  subscribed  the  stock." 

I  therefore  must  disagree  with  defendant's  contention  that  the  cause 
of  action,  if  any  existed,  accrued  at  the  time  he  subscribed  for  the 
stock,  and  must  hold  that  no  cause  of  action  against  him  accrued  until 
subsequent  to  the  order  directing  the  trustee  to  make  a  call  and  assess- 
ment upon  the  holders  of  the  shares  of  stock  for  the  balance  unpaid 
thereon. 

Defendant,  however,  with  considerable  reason,  it  seems  to  me,  claims? 
that  his  subscription  to  the  two  shares  of  stock  in  question  was  induced 
by  the  representations  of  the  company's  officer.  Holmes,  who  n^o- 
tiated  the  sale  of  the  stock,  that,  if  the  citizens  of  Ilion,  and  particu- 
larly this  defendant,  would  subscribe  for  such  stock,  the  company 
would  erect  its  plant  at  Ilion,  and  the  further  representation  that  the 
$25  fully  paid  for  said  stock,  and  that  from  thenceforward  said  stock 
would  be  nonassessable  and  fully  paid.  Under  the  evidence,  there  can 
be  no  reasonable  doubt  but  that  just  the  representations  claimed  by  the 
defendant  were  in  fact  made  by  the  secretary  and  manager  of  the  auto- 
mobile company,  and,  as  between  the  company  and  the  defendant, 
without  the  intervening  rights  of  creditors,  I  do  not  think  any  cause  of 
action  would  lie  to  collect  the  balance  of  the  par  value  of  said  shares. 
But  the  creditors,  represented  by  the  plaintiff  in  this  action,  occupy  an 
entirely  different  position.  As  I  have  before  stated,  they  had  a  right 
to  assume  that  the  full  par  value  for  the  shares  of  stock  issued  by  the 
company  was  paid  in  by  the  persons  to  whom  said  stock  was  issued. 
That  is  dependent  upon  an  implied  contract  on  the  part  of  the  sub- 
scriber to  pay  the  par  value  for  the  stock  issued  to  hun.  Howarth  v. 
Angle,  162  N.  Y.  179,  56  N.  E.  489 ;  Stoddard  v.  Lum,  159  N,  Y.  265. 
53  N.  E.  1108,  45  L.  R.  A.  551,  70  Am.  St.  Rep.  541 ;  Knickerbocker 
Trust  Company  v.  Islin,  185  N.  Y.  54,  77  N.  E.  877, 113  Am.  St.  Rep. 
863 ;  Lowery  v.  Inman,  46  N.  Y.  119. 

The  language  of  Mr.  Justice  Bartlett,  in  the  opinion  in  Stoddard  v. 
Lum,  159  N.  Y.  265,  53  N.  E.  1108,  45  L.  R.  A.  551,  70  Am.  St.  Rep. 
541,  well  expresses  the  liability  of  a  stockholder  for  his  unpaid  sub- 
scription at  the  suit  of  the  assignee  of  an  insolvent  corporation.  I 
quote  as  follows : 

"Subscribers  to  the  stock  of  a  corporation  incur  a  debt  which  may  be  en- 
forced by  any  common-law  or  equitable  remedy.  The  capital  stock  of  a  cor- 
poration is  a  fund  set  apart  for  the  payment  of  its  debts.  It  is  a  substitute 
for  the  personal  liability  which  subsists  in  private  copartnerships.  The  cred- 
itors have  a  Uen  upon  it  in  equity.  Unpaid  stock  is  as  much  a  part  of  this 
pledge  and  as  much  a  part  of  the  assets  of  the  company  as  the  cash  which 
has  been  paid  in  by  it." 

Judge  Bartlett  further  quotes  from  the  opinion  in  the  case  of  Sanger 
V.  Upton,  Assignee,  91  U.  S.  56,  23  L.  Ed.  220: 
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''Creditors  haye  the  same  right  to  look  to  It  as  to  anything  else,  and  the 
same  right  to  insist  upon  Its  payment  as  the  payment  of  any  other  debt  due 
to  the  company.  As  regards  creditors,  there  Is  no  distinction  between  such  a 
demand  and  any  other  asset  which  may  form  a  part  of  the  property  and  ef- 
fects of  the  corporation." 

It  is  no  doubt  a  hardship  upon  this  defendant  to  be  compelled  to  pay 
more  for  the  stock  in  question  than  the  price  agreed  upon  with  the 
manager  of  the  corporation,  and  at  first  thought  it  would  seem  that  the 
apparent  injustice  to  the  defendant  would  overweigh  any  other  consid- 
eration in  determining  this  case.  But,  when  the  defendant  subscribed 
for  the  shares  of  stock,  he  became  the  owner  thereof,  and  assumed  per- 
sonal liability  to  the  creditors  of  the  corporation  for  its  debts  up  to  the 
full  par  value  of  his  stock.  This  liability  was  not  entirely  dependent 
upon  statute,  but  was  a  liability  voluntarily  assumed  by  his  act  in  be- 
coming a  stockholder. 

I  do  not  think  that  as  between  the  plaintiff,  representing  creditors 
of  the  defunct  corporation  and  this  defendant,  the  defendant  can  plead 
misrepresentation  on  the  part  of  the  officers  of  the  corporation  and  a 
violation  of  their  agreement  to  establish  the  plant  at  Ilion  as  a  defense 
in  this  action  to  compel  payment  of  the  balance  of  the  par  value  of  his 
two  shares  of  stock.  The  defendant,  after  he  learned  of  the  abandon- 
ment of  the  enterprise,  so  far  as  his  village  was  concerned,  took  no 
steps  to  rescind  his  contract,  or  to  recover  back  the  money  paid  by  him 
under  the  false  representation  of  the  company's  agents,  but  continued 
to  hold  his  two  shares  of  stock,  and  on  at  least  one  occasion  executed  to 
another  a  proxy  to  vote  his  shares  of  stock  at  a  meeting  of  tlie  stock- 
holders held  at  the  city  of  Utica.  A  stockholder  cannot  escape  liability 
to  creditors  upon  the  ground  that  his  subscription  for  the  stock  was 
conditional.  Meyer  v.  Blair,  109  N.  Y.  600,  605,  17  N.  E.  228,  4  Am. 
St.  Rep.  600;   Phoenix  Warehouse  Company  v.  Badger,  6  Hun,  293. 

I  therefore  conclude  that  plaintiff  is  entitled  to  recover  of  the  de- 
fendant the  sum  of  $150,  balance  unpaid  upon  his  shares  of  stock. 

Decision  in  proper  form  may  be  prepared  and  submitted. 


ACKERMAN  v.  DICK  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    March  24,  1911.) 

Bbokebs  (§  24*) — Sales— Unauthorized  Sales— Rights  of  Pkincipal. 

Defendant  stockbrokers  carried  stock  on  margin  for  plaintiff  under  or- 
ders to  sell  at  87,  and  they  sold  at  that  price  to  a  broker,  who  "gave  up*' 
the  name  of  his  principal,  who  repudiated  the  purchase  because  he  had 
not  given  his  broker  written  authority  to  buy  at  87,  as  was  necessary, 
but  offered  defendants  an  unclosed  transaction  with  such  broker  to  pur- 
chase the  stock  at  83,  which  offer  defendants  accepted,  and,  under  the 
Stock  Exchange  rules,  submitted  to  arbitration  whether  the  principal  was 
Justified  in  repudiating  his  broker's  purchase  at  87,  and  the  award  was 
in  favor  of  the  principaL  Plaintiff  accepted  the  proceeds  of  the  sale  at 
83,  and  sued  defendant  to  recover  the  difference  between  the  stock  at 
83  and  87 ;  it  having  meanwhile  dropp^  to  23,  and  the  broker  who  pur- 
chased having  failed.    Held,  that  plaintiff  was  not  entitled  to  recover. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Dec.  Dig.  §  24.*] 


«For  other  caies  lee  same  topic  ft  S  nvmbeb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indezeft 
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Appeal  from  Appellate  Term. 

Action  by  Carl  F.  Ackerman  against  Evans  R.  Dick  and  others. 
From  an  order  of  the  Appellate  Term,  affirming  a  judgment  for  plain- 
tiff, defendants  appeal.    Reversed,  and  new  trial  granted. 

See,  also,  125  N.  Y.  Supp.  1111. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE. 
SCOTT,  and  MILLER,  JJ. 

George  S.  Graham,  for  appellants. 

George  Young  Bauchle,  for  respondent. 

MILLER,  J.  The  defendants,  stockbrokers,  were  carrying  100 
shares  of  Columbus  &  Hocking  Coal  &  Iron  Company  stock  on  margin 
for  the  plaintiff.  He  directed  them  to  sell  at  87.  They  sold  on  the 
floor  of  the  Exchange  to  a  broker  who  made  a  specialty  of  that  stock; 
the  latter  "giving  up"  the  name  of  his  principals.  When  notified,  said 
principals  repudiated  the  transaction  on  the  ground  that  the  broker's 
authority  was  limited  to  written  orders,  and  that  they  had  not  given 
him  an  order  to  buy  at  87.  However,  tliey  offered  the  defendants  an 
unclosed  transaction  with  said  broker  for  a  purchase  of  100  shares  at 
83.  Meanwhile  the  stock  had  dropped  to  23  and  said  broker  had 
failed.  Naturally  the  defendants  promptly  accepted  the  offer,  and, 
under  the  rules  of  the  Exchange,  submitted  tp  arbitration  the  dispute 
as  to  whether  the  said  principals  were  justified  in  repudiating  the  pur- 
chase at  87,  with  the  result  that  the  latter  were  sustained.  The  plain- 
tiff accepted  the  avails  of  the  sale  at  83,  and  sues  to  recover  the  dif- 
ference between  83  and  87,  less  brokerage. 

We  know  of  no  theory  upon  which  the  recovery  can  be  sustained, 
and  none  has  thus  far  been  suggested.  The  Municipal  Court  justice 
submitted  to  the  jury  the  question  whether  the  plaintiff  ratified  the  sale 
at  83.  If  he  does  not  want  that  price,  the  defendants  will  doubtless 
be  glad  to  replace  his  stock  or  to  account  for  its  value,  either  at  the 
time  of  the  sale  at  83  or  since. 

The  order  of  the  Appellate  Term,  and  the  judgment  of  the  Munici- 
pal Court,  should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
appellants  to  abide  the  event.    All  concur. 


(70  Misc.  Rep.  285.) 

In  re  THOMPSON. 

(Rockland  County  Court    January,  1911.) 

Highways  (§  37*) — Establishment— Pbocedure. 

Where,  on  application  to  confirm  decision  of  commissioners  appointed 
under  Hlgliway  Law  (Consol.  Laws,  c.  25)  §  198»  to  determine  the  neces- 
sity of  laying  out  a  highway  and  to  assess  damages,  they  failed  to  take 
the  oath  required  by  section  IM  of  the  act,  their  proceedings  are  void, 
and  will  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Highways,  Cent  Dig.  §§  89,  90;  Dec 
Dig.  §  37.*] 

Application  of  Lillie  Thompson  for  the  laying  out  of  a  highway. 
On  motion  to  confirm  report  of  commissioners.  Report  vacated  and 
set  aside. 

*For  other  casei  gee  same  topic  &  {  numbeb  in  Dec.  &  Am.  Digji.  1907  to  date,  ft  Rep*r  Izid«iat 
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Frank  Comesky,  for  applicant. 
George  A.  Blauvelt,  for  superintendent. 
Alonzo  Wheeler,  for  Charles  W.  Bedford. 
Frank  R.  Savidge,  for  American  Ice  Co. 

McCAULEY,  J.  This  is  a  motion  to  confirm  the  report  of  three 
commissioners  appointed  by  an  order  of  this  court  dated  September 
19,  1910,  under  section  193  of  the  highway  law,  to  determine  upon  the 
necessity  of  laying  out  a  public  highway  in  the  town  of  Clarkstown 
and  to  assess  the  damages  occasioned  thereby. 

The  commissioners,  having  viewed  the  proposed  highway  and  the 
land  to  be  taken  therefor,  and  having  heard  the  allegations  and  proofs 
of  the  parties,  have  certified  and  reported  to  this  court  that  in  their 
opinion  it  is  necessary  and  proper  that  the  highway  be  laid  out,  but 
that  no  damages  will  result  to  the  property  owners,  to  whom  they  ac- 
cordingly award  no  compensation.  The  motion  is  made  by  the  appli* 
cant,  pursuant  to  the  provisions  of  section  199  of  the  statute  above 
mentioned,  and  is  opposed  by  the  town  superintendent,  and  by  the 
American  Ice  Company  and  Charles  W.  Bedford,  through  whose  lands, 
respectively,  the  proposed  highway  will  pass,  both  of  whom  have  filed 
exceptions  to  the  report. 

But  two  objections  were  urged  against  the  confirmation  of  the  re- 
port upon  the  oral  argument  and  in  the  briefs  submitted,  namely:  (1) 
That  this  court  was  without  jurisdiction  to  appoint  the  commissioners, 
for  the  reason  that  the  application  for  their  appointment  was  not  made 
within  30  days  after  presenting  the  application  to  the  town  superin- 
tendent as  required  by  said  section  193  ;  and  (2)  that  the  commission- 
ers erred  .in  deciding  that  the  property  owners  were  entitled  to  no  com- 
pensation for  the  land  taken,  and  that  in  arriving  at  their  decision  they 
erroneously  and  in  violation  of  the  provisions  of  the  condemnation  law 
(Code  Civ.  Proc.  §  3370)  deducted  from  the  value  of  the  land  taken 
certain  benefits,  real  or  supposed,  which  the  owners  may  derive  from 
the  public  use  for  which  the  land  is  to  be  taken. 

Upon  an  application  to  confirm  the  decision  and  report  of  the  com- 
missioners, this  court  has  power  to  review  all  the  proceedings,  whether 
such  proceedings  relate  to  the  merits  of  the  application  or  otherwise. 
People  ex  rel.  Hanford  v.  Thayer,  88  Hun,  136,  34  N.  Y.  Supp.  592; 
Matter  of  Lawton,  22  Misc.  Rep.  426,  60  N.  Y.  Supp.  408. 

Section  194  of  the  highway  law  provides  that  the.  commissioners 
shall,  before  entering  upon  the  discharge  of  their  duties,  take  the  con- 
stitutional oath  of  office.  See,  also.  Code  Civ.  Proc.  §  3370.  It  ap- 
pears from  the  record  before  me  that  they  failed  to  comply  with  this 
statutory  requirement,  and  their  proceedings  are  therefore,  in  my  opin- 
ion, ineffectual  and  void.  For  this  reason  it  is  needless  to  consider 
and  discuss  the  objections  above  referred  to. 

The  only  oath  or  affirmation  prescribed  by  the  Constitution  of  this 
state  (article  13,  §  1)  is  as  follows: 

"I  do  solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution  of 
the  United  States,  and  the  Constitution  of  the  state  of  New  York,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  •  •  •  according  to  the 
best  of  my  ability." 
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The  Legislature  undoubtedly  had  the  right  to  prescribe  the  form  of 
oath  or  affirmation  to  be  taken  by  the  commissioners,  and,  the  statute 
being  mandatory,  there  must  be  a  substantial  compliance  with  its  pro- 
vision. The  commissioners,  obviously  overlooking  through  inadvert- 
ence this  statutory  requirement,  took  and  subscribed  the  following 
oath: 

**We  [here  appear  the  names  of  the  commissioners],  commissioners  appoint- 
ed in  the  above-entitled  matter  by  an  order  of  this  court  bearing  date  the 
19th  day  of  September,  1910,  being  duly  sworn,  each  for  himself,  do  solemnly 
swear  and  declare  that  we  will  faithfully  and  fairly  discharge  our  duties 
upon  this  commission,  and  will  make  a  Just  and  true  report  according  to  the 
best  of  our  understanding." 

It  will  be  observed  that  they  do  not  swear  or  affirm  that  they  will 
support  the  Constitution  of  the  United  States,  or  the  Constitution  of 
this  state ;  and  hence  they  never  qualified,  and  all  their  subsequent  pro- 
ceedings were  without  jurisdiction  and  void.  Matter  of  David,  44 
Misc.  Rep.  192,  89  N.  Y.  Supp.  812;  People  v.  Connor,  46  Barb.  336. 
The  parties  to  the  proceeding  did  not  waive  the  constitutional  oath. 
Indeed,  the  record  does  not  disclose  whether  they  knew  the  commis- 
sioners had  taken  the  oath  required  by  law  or  not.  They  had  the  right 
to  assume  that  the  commissioners  had  complied  with  the  statute  and 
taken  the  constitutional  oath  of  office.  Moreover,  the  parties  to  this 
proceeding  had  no  right  to  waive  such  an  important  and  necessary 
statutory  requirement.  The  whole  town  had  an  interest  in  the  pro- 
posed highway,  and  had  a  right  to  require  that  the  proceedings  should, 
in  all  material  respects,  conform  to  the  requirements  of  the  statute 
which,  in  effect,  declares  that  the  commissioners  are  incompetent  to 
act  as  such  until  they  have  taken  the  prescribed  oath.  It  was  an  act 
necessary  to  give  them  jurisdiction  to  proceed  in  the  discharge  of  their 
duties,  the  omission  of  which  rendered  all  their  acts  coram  non  judice, 
and  void.    People  v.  Connor,  supra. 

It  has  been  held  that,  where  the  form  of  oath  to  be  taken  by  asses- 
sors is  prescribed,  it  must  be  followed,  and  that  any  material  deviation 
from  it  will  invalidate  the  assessment.  Shattuck  v.  Bascom,  105  N. 
Y.  39,  12  N.  E.  283;  Hinckley  v.  Cooper,  22  Hun,  253. 

For  these  reasons,  the  proceedings  of  the  commissioners  and  their 
report  must  be  vacated  and  set  aside.  An  order  to  that  effect  may 
be  entered  upon  notice. 

Report  of  commissioners  vacated  and  set  aside. 


WHITE  V.  STATE. 
(Court  of  aalms  of  New  York.    March  18,  1911.) 

(Syllabus  by  the  Court) 

Canals  (J  SO*) — Ube  of  Footbridge— Injuries  to  Pedestrian— Ltabilitt  of 
State. 

Where  a  footbridge  over  a  canal  Is  In  process  of  reconstruction,  it  is 
not  regarded  to  be  as  safe  as  a  completed  footbridge;  and  one  using  the 
same  will  not  be  permitted  to  assume  that  the  footbridge  is  as  safe  as  a 

*For  oth^r  cases  see  same  topic  A  S  nuicbbb  in  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Rep'r  Iad«x«a 
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completed  bridge  would  be,  and  must  exercise  reasonable  care  under  tbf^ 
circumstances  of  its  condition. 

[Ed.  Note.— For  other  cases,  see  Canals,  Dec.  Dig.  |  SO.*] 

Claim  of  Mary  J.  White,  administratrix  of  John  Watson,  against  the 
State  of  New  York.    Dismissed. 

Costello,  Burden,  Cooney  &  Walters,  for  claimant. 
Thos.  F.  Carmody,  Atty.  Gen.,  Frank  W.  Brown,  Deputy  Atty. 
Gen.,  and  M.  H.  Quirk,  Asst.  Atty.  Gen.,  for  the  State. 

RODENBECK,  J.  The  claimant's  intestate  was  injured  September 
30,  1908,  on  a  footbridge  over  the  Oswego  Canal  at  North  Salina 
street  in  the  city  of  Syracuse.  The  bridge  spanning  the  canal  at  this 
place  is  a  bascule  bridge,  and  was  hung  up  at  the  time  of  the  accident. 
It  was  in  process  of  construction,  and  during  this  period  there  was  a 
footbridge  on  the  east  side  of  the  bridge,  elevated  above  the  surface  of 
the  street,  and  approached  by  means  of  steps.  The  contract  for  the 
construction  of  the  bridge  required  some  adjustment  of  the  existing 
footbridge  to  the  new  conditions.  There  was  an  iron  railing  on  the 
eas\  side  of  the  footbridge,  which,  however,  was  not  continued  down 
the  north  steps.  In  lieu  of  a  railing,*a  plank  about  2  inches  by  8  inches 
had  been  placed  along  the  edge  of  the  steps.  The  intestate  and  a  com- 
panion were  out  sight-seeing,  and  went  to  the  bridge  for  the  purpose  of  . 
looking  it  over.  As  they  approached  the  north  end  of  the  footbridge, 
the  intestate  called  his  companion's  attention  to  something  on  the 
bridge  which  was  above  the  level  of  their  heads,  and  as  his  companion 
turned  in  that  direction  the  intestate  fell  over  the  temporary  railing, 
striking  on  his  head  and  causing  his  death. 

The  place  at  which  the  intestate  fell  from  the  bridge  was  at  the  first 
descending  step,  where  the  plank  railing  would  not  reach  much  above 
his  knee.  It  was  not,  however,  the  absence  pf  a  sufficient  guard  rail 
that  caused  the  intestate's  injuries,  but  his  own  inattention.  He  did  not 
stumble  over  any  imperfection.  The  intestate's  companion  says  that 
he  sort  of  reached  for  the  rail  and  fell  over,  while  another  witness 
said  that  he  threw  both  arms  in  the  air  and  fell.  It  seems  a  reasonable 
conclusion  from  all  the  facts  and  circumstances  that,  had  the  intestate 
observed  such  care  as  was  reasonably  to  be  expected  under  the  circum- 
stances, he  would  not  have  met  with  the  injuries.  While  there  was  a 
duty  resting  upon  the  state  to  see  that  the  footbridge  was  in  a  reason- 
ably safe  condition,  there  was  also  an  obligation  on  the  part  of  claim- 
ant's intestate  to  use  reasonable  care.  The  care  which  the  claimant's 
intestate  was  required  to  observe  was  to  be  measured  by  the  condi- 
tions. He  was  familiar  with  the  work  that  was  in  progress,  could  see 
the  footbridge  was  in  process  of  reconstruction,  and  it  was  his  duty 
to  use  reasonable  care  in  crossing. 

The  rule  applicable  to  this  case  is  clearly  laid  down  in  Nolan  v.  King, 
97  N.  Y.  665,  571,  49  Am.  Rep.  561.  In  that  case  the  plaintiff  fell 
while  descending  the  steps  of  a  temporary  sidewalk  over  an  excavation 
for  a  building.  The  steps  were  of  unequal  height  and  width,  and  there 
was  no  guard  rail  at  the  side.  The  court  charged  the  jury  that  the 
defendant  was  under  obligations  to  have  the  bridge  so  constructed  that 
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the  plaintiff  would  not  be  subjected  to  any  more  personal  risk  than  if 
the  sidewalk  had  been  there,  instead  of  the  bridge.  This  rule  the  court 
said  was  erroneous.  Judge  Finch,  writing  the  opinion  of  the  Court 
of  Appeals,  said : 

"It  is  not  to.  be  expected,  and  cannot  be  required,  that  the  temporary  cot- 
erlng  shall  equal  in  safety  and  convenience  the  sidewalk  removed,  or  that 
passengers  may  cross  with  as  little  heed  and  care  as  upon  the  completed  pave- 
ment, and  the  duty  of  the  builder  Is  not  to  be  thus  measured  until  his  work 
is  done  and  opened  to  public  passage  as  a  completed  sidewalk.  The  necessi- 
ties of  building  Involve  some  Inconvenience  to  the  public.  Temporarily  it 
must  be  borne,  in  view  of  the  other  public  benefit  resulting  from  freedom  of 
construction,  and  where  It  occurs  the  traveler  Is  bound  to  observe  Its  pres- 
ence, and  give  to  his  passage  some  of  the  care  and  observation  which  he  may 
assume  to  be  unnecessary  upon  the  completed  sidewalk." 

In  the  case  of  Keating  v.  Metropolitan  Railway  Co.,  105  App.  Div. 
362,  94  N.  Y.  Supp.  117,  the  degree  of  care  required  in  a  case  like  the 
one  at  bar  is  clearly  set  forth  by  Mr.  Justice  O'Brien.  In  that  case  a 
temporary  passageway  for  teams  and  pedestrians  had  been  constructed 
across  a  street,  and  the  plaintiff  caught  her  foot  in  a  knothole  in  one^of 
the  boards  of  which  the  passageway  was  constructed,  and  was  thrown 
down  and  injured.  The  court  said  that,  when  the  plaintiff  observed 
that  the  permanent  surface  of  the  highway  had  been  replaced  by  a  tem- 
porary structure,  she  could  not  heedlessly  disregard  the  precautions 
which  the  obvious  situation  suggested,  and  assume  that  the  highway 
was  as  safe  as  it  was  in  its  original  condition.  The  court  said  (105 
App.  Div.  365,  94  N.  Y.  Supp.  119) : 

"No  presumption  arises  from  the  mere  happening  of  the  accident  nor  upon 
proof  of  negligence  on  the  part  of  the  defendant  can  It  be  presumed  that  plain- 
tiff was  free  from  blame.  Weston  v.  City  of  Troy,  139  N.  Y.  281  [34  N.  E. 
780] ;  Reynolds  v.  N.  Y.  C.  &  II.  R.  R.  R.  Co.,  58  N.  Y.  248.  She  was  bound 
to  establish  affirmatively  that  she  used  care  and  caution  which  an  ordinarily 
prudent  person  would  have  used  under  the  conditions  which  were  shown  to 
have  existed.  She  knew  that  the  roadway  had  been  torn  up,  yet  it  does  not 
appear  that  she  took  any  precautions  whatsoever  to  observe  the  condition  of 
the  temporary  covering  which  had  been  placed  over  It  There  Is  no  evidence 
that  she  looked  at  the  planks  to  find  out  how  they  were  fastened  In  place,  or 
whether  there  were  any  defects  in  them,  and  under  such  circumstances  the 
Jury  might  have  found  that  she  did  not  use  the  care  and  caution  which  the 
situation  demanded  of  an  ordinarily  prudent  person.*'  Whalen  v.  Citizens* 
Gaslight  Co.,  151  N.  Y.  70,  45  N.  E.  363;  Beltz  v.  City  of  Yonkera,  148  N.  Y. 
67,  42  N.  E.  401 ;  Weston  v.  City  of  Troy,  supra ;  Coolidge  v.  City  of  New  York. 
99  App.  Dlw  175,  90  N.  Y.  Supp.  1078;  Williams  v.  Village  of  Port  Leyden.  62 
App.  Div.  490,  70  N.  Y.  Supp.  1100 

It  does  not  appear  in  the  case  at  bar  that  the  claimant's  intestate  used 
any  precaution  in  crossing  the  footbridge.  He  went  there  for  the  pur- 
pose of  looking  over  the  new  bridge,  and  his  attention  was  undoubtedly 
directed  from  the  footbridge  to  the  bridge  itself.  He  was  under  obliga- 
tions to  observe  where  he  was  going  under  the  circumstances,  and  in  tnis 
claim  cannot  rely  upon  the  usual  rule  applicable  to  permanent  side- 
walks. The  circumstances  of  the  accident,  as  detailed  by  the  com- 
panion of  the  intestate  and  other  witnesses,  do  not  show  the  absence  of 
contributory  negligence  as  laid  down  in  the  rule  in  the  cases  cited,  and 
the  claim  for  that  reason  should  be  dismissed. 

SWIFT,  P.  J.,  and  MURRAY,  J.,  concur. 
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GREENBAUM  v.  GRAMMER. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

Tbial  (I  109*) — Opening  Statement— Judgment. 

Where  an  action  was  brought  on  subscription  to  shares  of  capital  stock, 
the  complaint  alleging  that  the  money  was  to  be  paid  to  a  trustee,  to  be 
held  foi*  the  consummation  of  the  agreement,  and  that  the  corporation 
had  duly  performed  all  the  conditions  of  the  agreement  on  its  part,  and 
the  answer  denied  the  allegations  of  performance,  and  as  a  separate  de- 
fense pleaded  fraud  in  procuring  the  subscription,  and  upon  the  trial  the 
defendant's  counsel  in  his  opening  statement  only  referred  to  the  defense 
of  fraud,  it  was  error  for  the  court  to  enter  Judgment  on  the  opening 
statement,  as  it  was  necessary  for  plaintiff  to  prove  that  the  corporation 
had  duly  performed  all  the  conditions  of  the  agreement  on  its  part;  that 
being  denied  in  the  answer. 

FEd.  Note. — For  other  cases,  see  Trial,  Oent  Dig.  {  270;  Dec.  Dig.  § 
109.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Nathan  Greenbaum,  as  receiver  of  the  property  of  the 
National  Standard  Brewing  Company,  against  Richard  Grammer. 
From  a  judgment  of  the  City  Court  on  the  pleadings,  and  on  tlie  open- 
ing address  of  defendant's  counsel,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Jacob  Stiefel  (Charles  Simon,  of  counsel),  for  appellant. 

William  L.  Seyfarth  (Gustav  Gunkel,  of  counsel),  for  respondent. 

SEABURY,  J.  This  action  was  brought  to  recover  $1,200,  alleg- 
ed to  be  due  on  a  subscription  to  IS  shares  of  the  capital  stock  of  the 
National  Standard  Brewing  Company,  of  which  the  plaintiff  had  been 
appointed  receiver  in  proceedings  supplementary  to  execution.  The 
complaint  alleges  that  the  money  was  to  be  paid  to  a  trustee,  to  be 
held  for  the  consummation  of  the  agreement,  and  also  that  the  cor- 
poration "has  duly  performed  all  the  conditions  on  its  part  under  the 
said  agreement." 

The  answer  denies  the  allegations  that  the  corporation  performed 
on  its  part  the  conditions  of  the  agreement,  and  as  a  separate  de- 
fense pleaded  that  the  subscription  was  induced  by  fraud  and  deceit. 
Upon  the  trial  the  defendant's  counsel,  in  his  opening  address  to  the 
jury,  referred  only  to  the  separate  defense  of  fraud.  At  the  close 
of  his  address,  and  before  any  evidence  was  presented,  the  plaintiff 
moved  for  judgment  in  his  favor  on  the  pleadings  and  on  the  defend- 
ant's opening  address.  This  motion  was  granted,  subject  to  the  de- 
fendant's exception,  and  from  the  judgment  entered  upon  such  direc- 
tion the  defendant  appeals  to  this  court. 

We  think  that  tjie  court  erred  in  granting  the  motion.  Under  the 
complaint  it  was  necessary  for  the  plaintiff  to  prove  that  "the  said 
National  Standard  Brewing  Company  has  duly  performed  all  the  con- 
ditions on  its  part  under  said  agreement."  This  allegation  was  put 
in  issue  by  the  answer,  and  the  mere  fact  that  in  his  opening  address 
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to  the  jury  the  defendant's  counsel  referred  only  to  the  alleged  de- 
fense of  fraud  did  not  relieve  the  plaintiflE  from  the  obligation  he 
was  under  of  proving  all  those  allegations  of  his  complaint  which 
were  put  in  issue  by  the  answer.  No  point  is  made  of  the  alleged 
defense  of  fraud,  and  it  seems  to  be  conceded  upon  this  appeal  that  it 
was  insufficient  in  law. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  the  event.    All  concur. 


PEOPLE  ex  reL  AMERICAN  SURETY  CO.  et  al.  ▼.  BBNHAM,  Warden  of 

.    State  Prison. 

(Supreme  Court,  Special  Term,  New  York  County.    March  9,  1911.) 

1.  CaiMiNAii  Law  (§  100*) — Conflictiwg  Jubisdiotion— Pbiobity  of  Jubis- 

DICTION. 

The  court  first  obtaining  Jurisdiction  of  person  or  property  retains  it 
to  the  end,  and  cannot  be  deprived  thereof;  and  hence,  where  a  federal 
court  obtained  Jurisdiction  of  One  accused  of  conspiracy,  it  did  not  lose 
Jurisdiction  because  a  state  court  tried  and  sentenced  him  for  another  of- 
fense while  out  on  bail  during  the  pendency  of  an  appeal  from  the  Judg- 
ment of  the  federal  court 

lEd.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  |  114;  Dec 
Dig.  §  100.*] 

2.  Cbiminal  Law  (§  100*) — Poweb&— Jubisdiotion  —  Pbisonebs  Undbb  Com- 

mitment. 

M.,  an  attorney,  having  criminally  obtained  a  large  amount  of  property 
from  a  client  fled  from  New  York,  where  he  was  indicted,  and  next  ap- 
peared in  Philadelphia,  under  another  name,  where  he  was  convicted  of 
another  offense  against  the  United  States,  and  appealed,  giving  a  ball 
bond  from  a  surety  company.  To  obtain  this,  he  indemnified  the  surety 
company  by  a  deposit  of  cash  realized  from  a  sale  of  property  bought 
with  the  stolen  funds.  WhUe  at  large  on  bail,  he  went  into  New  York 
and  was  there  convicted  and  imprisoned  under  the  original  charges.  The 
client's  administrator  had  in  the  meantime  obtained  Judgments  In  New 
Yorlg  and  in  the  federal  court  in  Philadelphia,  declaring  the  property  pur- 
chased by  M.  in  Philadelphia  and  the  cash  deposit  with  the  surety  com- 
pany to  be  the  property  of  his  Intestate.  Subsequently,  the  conviction 
in  the  federal  court  having  been  afiirmed,  and  M.  not  appearing  when 
called,  his  ball  was  forfeited,  and  the  United  States  sued  the  surety  com- 
pany on  the  bond.  Hold,  on  certiorari  against  the  warden  of  the  New 
York  state  prison  to  bring  up  the  record  of  M.'s  commitment  brought  by 
the  surety  company  and  the  administrator  to  obtain  the  surrender  of  M. 
to  the  federal  authorities,  so  as  to  exonerate  his  bail,  that  the  Justice  ot 
the  state  court  was  not  acting  as  a  federal  Judge,  because  of  Rev.  St 
U.  S.  §  1014  (U.  S.  Comp.  St.  1901,  p.  71^,  authorizing  the  Judges  of 
state  courts,  where  an  offender  against  the  United  States  is  found,  to 
arrest  Imprison,  or  ball  him  by  the  usual  state  process,  for  trial  before 
the  federal  court,  so  as  to  permit  the  disregard  of  Code  dv.  Proa  %  2032, 
subd.  2,  providing  that  the  Justice  *'must"  remand  the  prisoner,  when 
he  is  detained  by  virtue  of  the  final  Judgment  of  a  court  of  competent 
criminal  Jurisdiction,  or  of  process  thereon. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Dec.  Dig.  |  100.*] 

3.  EXTBADITION  (§  30*)— WHO  18  SUBJECT— CONVICTS—FUGITIVB  FBOIC  JUBTICiU 

One  convicted  of  an  offense  against  a  state,  who,  before  the  explranuu 
of  that  sentence,  was  delivered  to  the  federal  authorities  to  serve  out  a 
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prior  sentence,  would  at  the  end  of  that  sentence  be  a  fugitive  from  Jus- 
tice under  the  United  States  Oonstltutlon,  and  could  be  taken  by  the 
state  under  the  direct  provisions  of  Rev.  St  U.  S.  {  6278  (U.  S.  Comp. 
St  1901,  p.  3597). 

[Ed.  Note.— For  other  cases^  see  Extradition,  Cent  Dig.  §  82 ;  Dec  Dig. 
S  30.*] 

4.  Courts  (§  490*) — Comity— State  and  Fbdebal  Courts. 

Interference  by  state  courts  with  federal  Jurisdiction,  or  vice  versa,  Is 
a  subject  of  great  delicacy,  and  any  conflict  should  be  carefully  avoided. 
[Ed.  Note.-— For  other  cases,  see  Courts,  Dec  Dig.  8  490.*] 

Application  by  the  People,  on  the  rdation  of  the  American  Surety 
Company  and  Walter  Westlake,  as  administrator  of  Caroline  Barry, 
deceased,  for  a  writ  of  certiorari  against  George  W.  Benham,  as 
Warden  of  the  State  Prison.    Writ  denied. 

William  P.  Maloney  and  Henry  P.  Wilcox,  for  relators. 
John  F.  Clarke,  Dist.  Atty.,  and  Robert  J.  Burrit,  Dist.  Atty.,  fgr 
respondent. 

GA VEGAN,  J.  This  application  is  addressed  to  me  as  a  justice  of 
the  Supreme  Court  to  transfer  and  deliver  one  Frank  C.  Marrin,  who 
is  confined  in  the  state  prison  at  Auburn,  N.  Y.,  to  his  surety  or  a 
United  States  marshal,  to  be  delivered  into  the  United  States  District 
Court  at  Philadelphia,  Pa.,  to  answer  for  the  crime  of  conspiracy 
against  the  government,  of  which  he  was  convicted  in  that  court.  The 
proceeding  instituted  to  accomplish  this  purpose  is  by  a  writ  of  certio- 
rari ;  this  method  having  been  adopted  in  place  of  habeas  corpus  as  a 
matter  of  convenience,  so  as  to  avoid  bringing  the  prisoner  before  me. 

It  appears  that  in  February,  1895,  Marrin,  who  was  an  attorney  in 
this  state,  delivered  to  his  client,  one  Caroline  Barry,  certain  fictitious 
and  forged  bonds  and  mortgages  for  large  sums  of  money  received 
from  her  for  investment,  and  absconded  from  the  state  of  New  York 
He  was  indicted  in  Kings  county  for  forgery,  and  fled  from  place  to 
place  under  assumed  names,  until  some  time  in  1899,  when  he  appeared 
in  the  city  of  Philadelphia,  Pa.,  under  the  assumed  name  of  Frank- 
lin Stone.  There,  with  the  moneys  of  Caroline  Barry,  he  purchased 
various  pieces  of  property  and  bonds  and  mortgages,  some  in  his  own 
name  and  others  in  the  name  of  his  wife,  known  as  Annie  F.  Stone.. 
In  June,  1905,  he  was  indicted  at  Philadelphia,  Pa.,  for  conspiracy 
against  the  United  States,  and  convicted  and  sentenced  to  four  years' 
imprisonment  in  the  Eastern  Penitentiary  in  that  state.  He  appealed 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Third  Circuit, 
and  while  this  appeal  was  pending  applied  for  release  upon  bail.  On 
June  15,  1908,  a  bail  bond  in  the  sum  of  $10,000,  executed  by  the 
American  Surety  Company  of  New  York  and  by  Marrin,  otherwise 
known  as  Stone,  was  given  and  filed  in  the  said  United  States  court. 
The  condition  of  the  bond  is  : 

•That  If  he.  said  Frank  C.  Marrin,  alias  Frank  B.  Stone,  alias  Franklin 
Stone,  alias  Thomas  Harper,  whose  application  for  a  writ  of  error  In  the 
above  matter  has  been  allowed  and  is  now  pending,  shall  be  and  appear  at  the 
District  Conrt  of  the  United  States  for  the  Eastern  District  of  Pennsylvania, 
upon  the  determination  of  the  proceedings  in  said  writ  of  error  and  the  re* 
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ceipt  and  filing  of  a  mandate  or  otber  process  or  certificate  showing  the  dis- 
position thereof  by  the  United  States  Circuit  Court  of  Appeals  for  the  Third 
Circuit,  or  within  five  days  thereafter,  to  answer  and  obey  whatever  final  or- 
ders or  Judgment  shall  be  made  in  the  premises  and  not  depart  said  couil 
without  leave  thereof,  then  this  recognizance  to  be  void ;  otherwise*  to  remain 
in  full  force  and  virtue/' 

During  the  period  of  his  liberty  pending  this  appeal  Marrin  came 
within  the  state  of  New  York,  where  under  the  old  indictment  in  Kings 
county  for  the  forgeries  committed  by  him  in  1895,  he  was  tried  in  the 
County  Court  at  Kings  County,  convicted  of  forgery  in  the  first  de- 
gree, and  sentenced  to  imprisonment  in  the  state  prison  at  Sing  Sing 
under  an  indeterminate  sentence;  the  maximum  being  20  years  and 
the  minimum  15  years.  After  Marrin's  arrest  in  Kings  county  he  ap- 
plied to  the  United  States  District  Court  for  the  Eastern  District  of 
New  York  for  a  writ  of  habeas  corpus  and  for  an  order  for  his  re- 
moval to  the  Eastern  District  of  Pennsylvania.  The  application  was 
opposed  by  the  district  attorney  of  Kings  county,  and  denied  by  United 
States  District  Judge  Chatfield  in  an  opinion  reported  in  Ex  parte 
Marrin,  164  Fed.  631. 

'  On  December  8,  1907,  Caroline  Barry  died  at  Kings  county,  in  this 
city,  and  on  May  23,  1908,  one  of  the  relators,  Walter  Westlake,  was 
duly  appointed  her  administrator  by  the  Surrogate's  Court  of  Kings 
County.  In  the  same  year  Westlake  as  such  administrator  commenced 
an  action  in  equity  in  the  Supreme  Court  in  this  state  against  Marrin 
and  his  wife  to  impress  a  trust  in  his  favor  as  such  administrator  upon 
the  properties  in  Pennsylvania  standing  in  the  name  of  Marrin  and  his 
wife,  purchased  with  the  moneys  of  Caroline  Barry,  and  for  a  judg- 
ment and  decree  directing  a  conveyance,  bill  of  sale,  and  assignment 
to  him  of  such  properties ;  the  amount  of  moneys  embezzled  by  Mar- 
rin being  fixed  by  the  judgment,  with  interest,  at  $129,629.87.  One 
of  the  parcels  of  real  property  in  Pennsylvania  purchased  with  Caroline 
Barry's  money,  which  was  taken  in  the  name  of  Marria's  wife  under 
the  name  of  Annie  F.  Stone,  was  sold  by  Mrs.  Marrin  or  Stone,  and 
$7,500  of  the  proceeds  in  cash  was  deposited  with  the  American  Surety 
Company  of  New  York  by  Marrin  and  his  wife,  together  with  other 
collateral,  to  indemnify  the  American  Surety  Company  on  the  bail 
bond  of  $10,000  above  mentioned.  In  the  final  judgment  in  the  Su- 
preme Court  in  this  state  in  favor  of  Westlake  in  the  action  in  equity 
referred  to  Marrin  and  his  wife  were  directed  to  execute  a  bill  of  sale 
and  assignment  of  this  $7,500  to  Westlake  as  such  .administrator. 
Marrin  and  his  wife  having  failed  and  refused  to  make  these  convey- 
ances, bills  of  sale,  and  assignments,  and  the  property  being  situated  in 
Pennsylvania,  Westlake,  as  such  administrator,  filed  a  bill  in  equity  in 
the  United  States  Circuit  Court  for  the  Eastern  District  of  Pennsyl- 
vania against  Marrin  and  his  wife  and  against  a  receiver  in  bankruptcy 
of  Marrin  appointed  in  the  United  States  court  there,  and  an  ancillary 
receiver  of  an  institution  known  as  the  Storey  Cotton  Company,  a 
swindling  concern  with  which  Marrin  was  connected.  On  Westlake's 
bill  in  equity  the  judgment  and  findings  of  the  Supreme  Court  of  the 
state  of  New  York  were  made  the  judgment  and  findings  of  the  United 
States  Circuit  Court  for  the  Eastern  District  of  Pennsylvania,  and  the 
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decree  in  equity  in  the  said  United  States  Circuit  Court  awarded  the 
properties  to  Westlake,  and  likewise  ordered  and  directed  Marrin  and 
his  wife,  otherwise  known  as  Stone,  to  make  conveyances,  bills  of  sal§, 
and  assignments  of  the  property  in  Pennsylvania,  including  the  $7,5(J0 
cash  deposited  as  indemnity  with  the  American  Surety  Company.  Pur- 
suant to  this  decree  Marrin  and  his  wife  made  the  conveyances,  bills 
of  sale,  and  assignment. 

In  the  month  of  February,  1909,  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit  affirmed  the  conviction  against  Marrin, 
who  at  that  time  under  the  sentence  of  the  court  in  this  state  was  con- 
fined in  the  state  prison  at  Sing  Sing.  Marrin  being  called  to  the 
United  States  District  Court  for  sentence  under  the  judgment  of  af- 
firmance, and  not  being  present,  his  bail  bond  of  $10,000  was  forfeited. 
In  June,  1909,  a  writ  of  scire  facias  on  recognizance  of  bail  in  the 
United  States  District  Court  for  the  Eastern  District  of  Pennsylvania 
was  issued  against  Marrin  and  against  the  American  Surety  Company, 
one  of  the  relators,  by  the  United  States,  to  recover  the  $10,000  on  the 
bail  bond.  A  previous  application  for  the  relief  asked  for  in  this  pro- 
ceeding was  made  to  Mr.  Justice  Stapleton  of  this  court,  but  Marrin  in 
the  meantime  was  transferred  from  Sing  Sing  Prison  to  Auburn 
Prison,  and  the  old  application  has  been  withdrawn,  and  this  new  one 
has  been  made. 

The  application  has  been  opposed  by  the  district  attorney  of  King* 
county.  Thus  it  will  be  seen  that  Westlake  has  a  judgment  of  the 
United  States  court  and  of  this  court  making  him  the  owner  of  the 
$7,500  cash  of  the  indemnity  put  up  with  the  American  Surety  Com- 
pany on  the  bail  bond.  On  the  other  hand,  we  have  the  United  States 
suing  the  American  Surety  Company  on  the  forfeited  bail  bond ;  and, 
lastly,  Marrin  is  confined  in  the  state  prison  at  Auburn,  and  cannot  be 
produced  at  Philadelphia,  so  as  to  obtain  a  remission  of  the  forfeiture 
of  the  bond.  Under  these  circumstances  it  is  alleged  by  the  American 
Surety  Company  and  by  Westlake,  as  administrator  of  Caroline  Barry^ 
deceased,  that  in  violation  of  the  Constitution  of  the  United  States  and 
of  the  state  of  New  York  they  are  being  deprived  of  their  property 
without  due  process  of  law,  and  they  petition  this  court  to  deliver  up 
Marrin  to  the  surety  as  his  bail  to  be  surrendered  to  the  United  States 
District  Court  at  Philadelphia  to  prevent  the  government  from  collect- 
ing the  bond. 

They  contend  that  the  United  States  has  a  paramount  right  to  the 
custody  of  Marrin  to  carry  out  and  execute  the  sentence  of  conviction 
in  the  federal  court  in  Pennsylvania,  and  that  the  orderly  administra- 
tion of  justice  requires  that  Marrin  should  first  serve  his  sentence 
under  that  judgment  of  conviction,  that  court  having  first  obtained 
jurisdiction,  and  that  he  can  then  be  required  to  serve  out  the  balance 
of  his  judgment  of  conviction  in  this  state.  In  May,  1909,  when  Mar- 
rin was  called  in  the  United  States  court  at  Philadelphia  for  resentence, 
he  made  application  to  stay  the  forfeiture  of  the  recognizance,  and 
both  the  relators  in  this  proceeding  appeared  and  asked  for  the  remis- 
sion of  the  forfeiture  to  the  extent  of  the  moneys  belonging  to  West- 
lake  as  administrator.  This  was  disposed  of  in  an  opinion  by  the 
United  States  District  Court,  reported  in  United  States  v.  Marrin  et 
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al.,  170  Fed.  476.  In  that  case  the  court  intimated  that,  had  Mrs.  Barry 
herself  been  the  petitioner,  it  might  make  a  strong  case  to  move  the 
court  to  a  remission  of  the  penaUy,  but  that  the  claim  was  only  made 
by  her  heirs,  who  were  not  entitled  to  the  same  consideration  in  the 
determination  of  the  question  that  the  decedent  would  have  been  en- 
titled to  receive.  I  am  unable  to  see  what  difference  there  could  be  in 
the  merit  of  an  application  made  by  the  representatives  of  the  decedent 
and  the  decedent  herself,  and  probably  these  remarks,  as  well  as  those 
relating  to  the  alleged  action  of  the  surety  company  at  the  time  of 
Marrin's  application  before  Judge  Chatfield,  referred  to  in  164  Fed. 
631,  were  mere  obiter  statements  of  the  court,  as  the  court  appears  to 
have  disposed  of  the  defendant  Marrin's  application  upon  different 
grounds. 

The  relator  the  American  Surety  Company  claims  that,  as  the  United 
States  court  in  Philadelphia  obtained  jurisdiction  of  Marrin's  person 
before  the  said  court  in  New  York,  the  federal  court  retains  it,  and 
that,  as  Marrin  was  released  on  bail  on  which  it  became  surety,  Marrin 
was  in  contemplation  of  law  in  the  custody  of  his  bail,  and  that  there- 
fore the  surety  company  as  such  bail  has  the  right  to  his  custody,  and 
to  arrest  him  anywhere  in  the  United  States.  In  this  they  appear  to 
be  supported  by  excellent  authority.  Reese  v.  United  States,  9  Wall. 
13,  19  L.  Ed.  641 ;  Taylor  v.  Taintor,  83  U.  S.  366,  at  pages  371  and 
372,  21  L.  Ed.  287.  'The  surety  company  also  claims  that  if  it  is  not 
granted  the  relief  sought  it  will  be  put  in  the  position  of  having  no  de- 
fense to  the  suit  on  the  bond  in  Pennsylvania  now  pending,  brought  by 
the  United  States,  although  in  law  it  has  a  right  to  the  custoly  of 
Marrin's  person.  Taylor  v.  Taintor,  83  U.  S.  366,  21  L.  Ed.  287. 
Marrin  having  been  in  the  custody  of  the  United  States  court  before 
iiis  conviction  here,  that  court  has  a  paramount  right  to  his  custody 
now.  In  re  Johnson,  167  U.  S.  120,  17  Sup.  Ct.  736,  42  L.  Ed.  103 : 
In  re  Beavers  (D.  C.)  125  Fed.  988;  United  States  v.  Martin  (D.  C.) 
17  Fed.  150,  at  pages  154,  155 ;  Section  1030,  Rev.  St.  U.  S.  (U.  S. 
Comp.  St.  1901,  p.  721).  ^  The  rule  is  firmly  established  that,  where 
a  court  first  obtains  jurisdiction  or  custody  of  either  a  person  or  prop- 
erty, it  retains  that  jurisdiction  until  the  end,  and  cannot  be  deprived 
of  it.  In  this  respect  there  is  no  distinction  between  property  taken 
into  the  custody  of  the  court  and  a  person  taken  into  the  custody  of  the 
law.  In  re  Johnson,  167  U.  S.  120,  17  Sup.  Ct.  735,  42  L.  Ed.  103: 
Beardslee  v.  Ingraham,  183  N.  Y.  411,  76  N.  E.  476,  3  L.  R.  A.  (N. 
S.)  1073.  • 

From  this  the  relators  argue  that  Marrin  is  not,  therefore,  detained 
by  "virtue"  of  a  final  judgment  of  a  "competent"  tribunal,  and  that 
the  judgment  of  conviction  in  the  County  Court  of  Kings  County  loses 
its  virtue  as  against  the  paramount  right  of  the  United  States.  It  is 
claimed,  therefore,  that  both  the  surety  company  and  Westlake  will 
be  deprived  of  their  property  unless  Marrin  is  arrested  and  turned 
over  to  his  bail,  to  be  delivered  to  the  court  at  Philadelphia  to  procure 
a  remission  of  the  forfeiture  of  the  bail.  Westlake  has  a  judgment  of 
this  court,  as  stated,  that  the  moneys  put  up  with  the  surety  company 
are  his  to  the  extent  of  $7,500.  He  also  has  the  judgment  of  the 
United  States  Circuit  Court  to  the  same  effect.    Therefore,  as  both  the 
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surety  company  and  Westlake  were  not  parties  to  the  criminal  action 
against  Marrin  in  this  state,  they  appear  to  come  directly  within  the 
language  quoted  and  approved  by  the  Court  of  Appeals  in  this  state  in 
Beardslee  v.  Ingraham,  183  N.  Y.  414,  76  N.  E.  477,  3  L.  R.  A.  (N. 
S.)  1073 : 

"That  any  person  not  a  party  to  the  suit  or  Judgment  whose  property  has 
been  wrongfuUy,  but  under  color  of  process,  taken  and  withheld,  may  prose- 
cute by  ancillary  proceedings  in  the  court  whence  the  process  Issued  his  rem- 
edy for  restitution  of  the  property." 

Both  relators  claim  that  the  court  in  this  state  has  by  its  process  and 
judgment  taken  Marrin,  who  was,  in  contemplation  of  law,  in  the  cus- 
tody of  the  United  States  court  and  in  custody  of  the  bail,  and  has 
under  color  of  that  judgment  incarcerated  Marrin  in  the  state  prison, 
thereby  preventing  him  from  appearing  in  response  to  the  demand  for 
him  in  the  federal  court  in  Philadelphia,  whereby  the  property  of  both 
relators  is  taken  and  destroyed  in  defiance  of  the  judgment  of  the  Su- 
preme Court  in  this  state  and  of  the  judgment  of  the  United  States 
Circuit  Court  in  Pennsylvania.  Treating  this  proceeding,  therefore,  as 
ancillary  to  the  criminal  proceedings  under  which  Marrin  was  indicted 
and  convicted  in  this  state  and  taken  from  his  bail  or  surety,  it  is  said 
this  court  may  make  an  order  turning  Marrin  over  to  his  bail,  to  be 
delivered  to  the  federal  court  as  indicated.  The  relators  argue  that 
this  IS  the  proper  court  in  which  to  make  the  application,  as  it  is  a  court 
of  the  state  of  New  York,  and  that  it  is  more  in  keeping  with  the 
dignity  of  the  state  of  New  York  that  it  should,  in  recognition  of  the 
paramount  right  of  the  United  States,  deliver  over  to  their  courts  Mar- 
rin, who  was  in  their  custody,  and  that  by  so  doing  this  court  will  be 
upholding,  not  only  the  paramount  right  of  the  United  States  and  their 
dignity,  but  also  the  dignity  of  this  court  and  its  own  judgment,  and 
that  of  the  United  States  Circuit  Court. 

The  return  made  by  the  warden  of  the  state  prison  at  Auburn  does 
not  traverse  any  of  the  allegations  in  the  petition,  but  sets  forth  that 
before  the  service  of  the  writ,  and  on  or  about  October  21,  1908,  Mar- 
rin was  duly  convicted  of  the  crime  of  forgery  in  the  first  degree  at  a 
term  of  the  County  Court  at  Kings  (founty  and  sentenced  to  be  impris- 
oned in  the  state  prison  at  Sing  Sing  as  described,  and  that  he  was 
thereafter  received  at  Sing  Sing,  and  subsequently  transferred  from 
there  to  Auburn  Prison,  and  annexes  a  copy  of  the  commitment  or 
sentence  under  which  Marrin  is  now  confined  in  the  Auburn  Prison. 
It  is  conceded  that  there  is  no  controversy  as  to  the  facts,  but  the 
learned  district  attorney  claims  that  the  application  is  made  by  civilians, 
that  no  federal  authorities  are  taking  part  in  the  application,  and  that 
there  is  no  controversy  between  the  federal  and  state  authorities  as  to 
which  IS  entitled  to  the  possession  of  the  prisoner.  The  learned  dis- 
trict attorney  also  calls  the  court's  attention  to  the  allegation  in  the  pe- 
Htion  that. the  United  States,  on  the  occasion  when  Marrin  himself  ap- 
plied to  the  United  States  District  Court  for  the  Eastern  District  of 
New  York,  to  be  removed  to  Philadelphia,  instructed  the  United  States 
district  attorney  for  that  district  to  refuse  to  join  in  the  application 
for  the  removal  of  Marrin,  and  that  they  now  refuse  to  exercise  their 
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paramount  right  and  power  to  cause  the  removal  of  Marrin.  Under 
these  circumstances  the  learned  district  attorney  claims  that  there  is 
no  warrant  for  this  proceeding  in  law  or  reason. 

These  reasons  do  not  appear  to  me  to  be  a  sufficient  answer  to  the 
application.  Indeed,  I  am  of  the  opinion  that  the  instruction  of  the 
United  States  to  the  United  States  district  attorney  to  refuse  to  join 
in  the  application  for  Marrin's  removal  at  the  time  the  application  was 
made  by  Marrin  before  Judge  Chatfield,  and  its  refusal  to  join  in  any 
application  now,  while  it  is  at  the  same  time  proceeding  against  the  bail 
upon  the  bond,  might  constitute  an  equitable  defense  to  the  proceedings 
on  the  bond  (State  v.  Allen,  2  Humph.  [Tenn.]  258),  and  such  an  at- 
titude would,  it  seems  to  me,  be  in  contravention  of  all  moral  prin- 
ciples. What  seems  to  me,  however,  to  be  an  insurmountable  obstacle 
to  the  application,  is  the  question  of  power  on  the  part  of  this  court 
to  grant  any  relief  in  the  premises,  by  reason  of  the  provisions  of  sub- 
division 2  of  section  2032  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that,  if  it  appear  on  such  an  application  as  this  that  the  prisoner 
is  detained  by  virtue  of  a  final  judgment  or  decree  of  a  competent  tri- 
bunal of  civil  or  criminal  jurisdiction,  the  court  or  judge  must  forth- 
with make  a  final  order  to  remand  the  prisoner. 

The  answer  of  the  relators  to  this  is  twofold:  First,  it  is  claimed 
that  Marrin  is  not  detained  by  "virtue"  of  a  final  judgment  of  a  "com- 
petent" tribunal,  since  that  judgment  is  in  contravention  of  the  para- 
mount right  of  the  United  States,  and  hence  the  bail,  to  the  custody 
of  Marrin,  and  the  right  of  such  bail  to  take  him  in  any  part  of  the 
United  States ;  and,  secondly,  that  the  refusal  to  recognize  this  para- 
mount right,  when  such  refusal  operates  to  destroy  a  judgment  for 
property  duly  rendered  by  the  Supreme  Court  of  this  state  and  by 
the  United  States  Circuit  Court  in  Pennsylvania  in  favor  of  Westlake 
as  administrator,  is  in  violation  of  the  Constitution  of  the  United 
States  and  of  the  Constitution  of  the  state  of  New  York.  In  support 
of  this  contention  they  cite  article  6  of  the  Constitution  of  the  United 
States,  which  provides  : 

"That  this  Constitution  and  the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof,  and  all  treaties  made  or  which  shall  be  made  un- 
der the  authority  of  the  United  States,  shall  he  the  supreme  law  of  the  land, 
and  the  judges  in  every  state  shall  be  hound  thereby,  anything  in  the  Consti- 
tution or  laws  of  any  state  to  the  contrary  notioithstaitding,** 

It  IS  said  that  under  section  1014  of  the  United  States  Revised  Stat- 
utes (U.  S.  Comp.  St.  1901,  p.  716)  any  justice  of  the  Supreme  Court 
in  any  part  of  the  state  before  whom,  under  section  2017  of  the  New 
York  Code  of  Civil  Procedure,  the  application  for  certiorari  comes,  is. 
in  fact,  a  federal  judge  within  the  meaning  of  that  section  of  the 
United  States  Revised  Statutes,  and  that  under  section  1014  of  the 
United  States  Revised  Statutes,  which  is,  of  course  the  supreme  law. 
of  the  land,  it  is  the  duty  of  the  Supreme  Court  justice,  proceeding 
thereunder  and  applying  "the  usual  mode  of  process"  prescribed  by  our 
Code  for  such  cases  (which  usual  mode  of  process  is  adopted  by  section 
1014  of  the  United  States  Revised  Statute^)  under  section  2036  of  the 
Code  of  Civil  Procedure,  to  make  an  order  remanding  Marrin  "to  the 
custody  of  the  officers  or  the  person  so  entitled,"  which,  the  relators 
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say,  IS  the  American  Surety  Company,  the  arresting  bail.  The  relators 
therefore  argue  that  it  is  the  duty  of  the  justice  of  the  Supreme  Court 
to  whom  this  application  is  made,  who  for  such  purpose  is  to  be 
deemed  a  federal  judge,  to  turn  Marrin  over  to  the  custody  of  the  bail, 
to  be  delivered  to  the  United  States  marshal  at  Philadelphia. 

So  far  as  the  exercise  of  any  discretion  is  concerned,  the  case  made 
by  the  relators  is  a  clear  one,  and,  were  it  only  a  question  of  discretion, 
I  should  certainly  grant  the  application  and  direct  the  prisoner  to  be 
turned  over  to  the  bail  to  be  delivered  to  the  United  States  court  at 
Philadelphia.  I  think  this  would  be  in  accordance  with  principles  of 
justice,  and  would  comport  more  with  the  dignity  of  the  people  of 
this  state  and  of  its  courts,  besides  being  a  recognition  of  the  undoubted 
paramount  right  of  the  federal  court ;  but  on  the  question  of  power  I 
am  not  satisfied,  in  the  absence  of  any  express  authority  on  the  sub- 
ject, that  I  can  act  as  a  federal  judge  within  the  meaning  of  section 
1014  of  the  Revised  Statutes  of  the  United  States.  If  I  were  satisfied 
that  a  justice  of  this  court  was  or  could  be  a  federal  judge  for  the  pur- 
pose of  such  an  application  as  this  under  section  1014  of  the  United 
States  Revised  Statutes,  I  would  find  no  difficulty  even  in  holding  that 
the  power  was  not  lacking  to  transfer  the  prisoner  as  requested,  in 
spite  of  subdivision  2  of  section  2032  of  the  Code  of  Civil  Procedure 
above  referred  to.  The  right  of  the  state  of  New  York  to  vindicate  its 
own  judgement  of  conviction  against  Marrin  for  the  offense  against 
its  laws  would  in  no  way  be  affected  by  such  a  direction  as  is  prayed 
for,  because,  if  Marrin  is  incarcerated  in  a  federal  prison  outside  of 
the  state  of  New  York,  he  will  be,  under  the  Constitution  of  the  United 
States  and  the  act  of  Congress  governing  such  cases,  technically  a 
fugitive  from  justice,  and  on  the  expiration  of  his  sentence  under  the 
judgment  of  the  federal  court  he  can  be  again  taken  by  the  Governor 
of  the  state  of  New  York  through  extradition  proceedings.  People  v. 
Hagan,  34  Misc.  Rep.  85,  69  N.  Y.  Supp.  475;  Rev.  St.  U.  S.  §  5278 
(U.  S.  Comp.  St.  1901,  p.  3597) ;  Roberts  v.  Reilly,  116  U.  S.  80,  6 
Sup.  Ct.  291,  29  L.  Ed.  544 ;  People  ex  rel.  Corkran  v.  Hyatt,  172  N. 
Y.  176,  at  bottom  of  page  183  and  top  of  page  184,  64  N.  E.  825,  60 
L.  R.  A.  774,  92  Am.  St.  Rep.  706 ;  In  re  Hope,  7  N.  Y.  Cr.  R.  406, 
10  N.  Y.  Supp.  28;  Drinkall  v.  Spiegel,  68  Conn.  441,  36  Atl.  830,  36 
L.  R.  A.  486 ;  People  ex  rel.  Draper  v.  Pinkerton,  17  Hun,  199. 

But  I  am  of  the  opinion  that  this  application  should  be  addressed  in 
the  first  instance  to  the  United  States  District  or  Circuit  Judge  within 
the  district  in  which  the  Auburn  State  Prison  is  located  or  otherwise. 
On  such  application  there  would  be,  it  seems  to  me,  no  doubt  whatever 
of  the  power  of  that  court  to  transfer  the  prisoner.  In  re  James  (C. 
C.)  18  Fed.  853;  United  States  v.  Martin  (D.  C.)  17  Fed.  150.  And 
if  that  -court  should  entertain  any  delicacy  in  making  the  order,  upon 
the  ground  that  comity  required  that  the  application  must  be  first  made 
to  the  courts  of  the  state  of  New  York,  and  should  hold  that  this  court 
had  the  power  under  the  sections  of  the  United  States  Revised  Stat- 
utes referred  to  and  otherwise,  a  new  application  could  be  made  to  this 
court.  The  interference  of  either  a  state  court  with  federal  jurisdic- 
tion or  of  a  federal  court  with  state  jurisdiction  is  one  of  such  great 
delicacy  that  any  conflict  must  sedulously  be  avoided,  so  that  each  may 
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carry  out  its  functions  within  its  proper  sphere  without  embar 
ment. 

Under  all  the  circumstances,  therefore,  I  feel  constrained  solel 
the  ground  of  want  of  power  to  deny  this  application,  but  wit 
prejudice  to  the  right  of  the  petitioners  to  make  application  to 
federal  court  as  indicated,  and  to  the  renewal  of  this  applicatio 
this  court  in  the  event  of  that  court  holding  that  the  power  existe 
this  court,  and  that  the  application  should  be  first  made  here. 


GERTLEB  v.  BROOKLYN,  Q.  C.  &  S.  R.  CO. 
(Supreme  Court,  Appellate  Term.    March  24,  1911.) 

1.  Costs  (|  277*) — ^Judgment  fob  Costs— Stay. 

A  motion  to  stay  proceedings  until  the  payment  of  costs  of  a  prio 
tion  will  generally  be  granted,  unless  special  facts  are  presented  nt 
Indicate  that  an  exception  ought  toJbe  made. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  !i  lOl^-lOaO; 
Dig.  §  277.*] 

2.  Costs  (§  277*) — Judgment  fob  Costs— Stat. 

Where  defendant  delayed  moving  to  stay  proceedings  until  paymei 
costs  of  a  prior  action  for  over  a  year  after  the  judgment  In  the  i 
action  was  entered,  and  issue  had  been  joined  in  the  new  action  and 
sented  no  excuse  for  such  delay,  its  motion  would  be  denied. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  §§  lOl^-lOeO; 
Dig.  f  277.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Abraham  Gertler  against  the  Brooklyn,  Queens  Coi 
&  Suburban  Railroad  Company.  From  an  order  of  the  New  \ 
City  Court,  denying  defendant's  motion  to  stay  proceedings  until 
payment  of  costs  of  a  prior  action,  it  appeals.    Affirmed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

George  D.  Yeomans  (D.  A.  Marsh,  of  counsel),  for  appellant 
Emanuel  Jacobus,  for  respondent. 

SEABURY,  J.  This  is  an  appeal  from  an  order  denjring  def( 
ant's  motion  for  a  stay  of  proceedings  until  the  payment  of  the  c 
of  a  prior  action.  [1]  As  a  general  rule,  such  a  motion  will  be  gr 
ed,  "unless  special  facts  are  presented  which  indicate  that  an  ex( 
tion  ought  to  be  made."  Wilner  v.  Independent  Order  of  A-  I., 
App.  Div.  615, 107  N.  Y.  Supp.  497. 

[2]  Judgment  for  costs  in  the  prior  action  was  entered  on  I 
24,  1909.  Issue  in  the  present  action  was  joined  on  November 
1909,  and  this  motion  was  not  made  until  November  30,  1910. 
defendant,  having  delayed  making  this  motion  for  over  one  year,  i 
this  action  was  upon  the  day  calendar  for  trial,  and  having  presei 
no  excuse  of  any  kind  for  its  delay,  cannot  justly  complain  that 
motion  was  denied.  If  the  plaintiff  was  to  be  stayed  from  the  pr< 
cution  of  this  action,  justice  required  that  he  should  have  notice 

iFor  other  caBes  aee  same  topic  A  fi  iraMBSB  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Ind 
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this  fact  before  he  was  put  to  the  expense  of  preparing  for  trial.    Un- 
der the  circumstances  disclosed,  we  think  the  discretion  of  the  court 
below  was  properly  exercised. 
Order  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


AIDALA  V.  SAVOY  TRUST  CO.  OF  CITY  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Term.    March  24,  1911.) 

L  Banks  and  Banking  (8  134*) — Depositob— Real  Owner— Name. 

A  bank's  liability  for  the  amount  of  a  deposit  made  with  it  is  to  the 
real  owner  thereof,  regardless  of  the  name  under  which  the  deposit  was 
made,  and  the  use  of  a  name  other  than  the  true  name  of  the  depositor 
eannot  prevent  the  bank  from  deducting  from  the  amount  of  the  deposit 
a  debt  which  he  owed  it,  unless  the  deposit  was  made  for  the  benefit  of 
some  other  person. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  §§  353- 
874;   Dec.  Dig.  f  134.*] 

2.  Banks  and  Banking  (|  154*) — ^Depositor— Feaud  or— Using  Name  of  An- 
other. 

In  an  action  for  money  had  and  received  against  a  bank  for  the  amount 
of  a  deposit,  though  the  money  was  deposited  in  the  name  of  plaintiff, 
evidence  that  the  money  was  in  fact  deposited  by  another,  who  assumed 
the  name  of  plaintiff,  was  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §|  502- 
533;   Dec.  Dig.  f  154.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Rosario  Aidala,  an  infant,  by  Gaetano  Aidala,  his  guard- 
ian ad  litem,  against  the  Savoy  Trust  Company  of  the  City  of  New 
York.    From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Abraham  H.  Sarasohn,  for  appellant. 

Ferdinand  E.  M.  Bullowa  (Emilie  M.  Bullowa,  of  counsel),  for  re- 
spondent. 

SEABURY,  J.  The  plaintiff,  an  infant,  brings  this  action  through 
his  guardian  ad  litem  to  recover  the  amount  of  a  deposit  made  with 
the  defendant.  For  a  defense  the  defendant  alleged  that  the  deposit 
was  in  fact  made  by  Giuseppe  Aidala,  who  represented  himself  to 
be  Rosario  Aidala,  in  which  name  the  account  was  kept,  and  that 
such  depositor  was  indebted  to  it  in  a  sum  in  excess  of  the  amount 
claimed.  The  court  below  found  the  facts  to  be  as  alleged  by  the  de- 
fendant, and  gave  judgment  accordingly.  From  that  judgment,  the 
plaintiff  appeals  to  this  court. 

[1]  The  only  question  in  issue  is  as  to  who  was  in  fact  the  real 
depositor  of  the  money  for  the  recovery  of  which  this  action  is 
brought.  It  is  true  that  the  money  was  deposited  in  the  name  of 
"Rosario  Aidala" ;  but  the  evidence  established  that  Giuseppe  Aidala, 
representing  himself  to  be  Rosario  Aidala,  in  fact  made  the  deposit. 
It  was  also  shown  that,  at  the  time  of  the  deposit  by  Giuseppe  Aidala, 

•For  oUktf  cues  Me  eame  topic  A  §  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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he  signed  the  signature  book  at  the  bank,  and  that  subsequently  he 
personally  drew  checks  upon  that  account.  It  was  also  shown  that 
Giuseppe  Aidala  was  indebted  to  the  defendant  to  an  amount  in  ex- 
cess of  the  deposit  claimed.  Under  these  circumstances,  we  think  the 
court  below  properly  gave  judgment  for  the  defendant. 

The  fact  that  Giuseppe  Aidala  deposited  the  money  under  the  name 
of  Rosario  Aidala  does  not  alter  the  situation.  The  defendant's  lia- 
bility for  the  amount  of  the  deposit  made  with  it  was  to  the  real  owner 
of  the  deposit,  regardless  of  the  name  under  which  the  deposit  was 
made.  The  use  of  a  name  other  than  the  true  name  of  the  depositor 
cannot  be  permitted  to  serve  as  a  shield  under  which  the  depositor 
may  prevent  the  bank  from  deducting  from  the  amount  of  his  deposit 
a  debt  which  he  owed  to  it.  This  is  not  a  case  where  a  deposit  was 
made  for  the  benefit  of  some  person  other  than  the  depositor.  In 
such  a  case  a  different  situation  would  be  presented,  and  a  different 
rule  of  law  would  be  applicable.  Here  the  bank  has  offset  the  debt 
due  to  it  by  the  depositor,  who  represented  his  true  name  to  be  that 
under  which  he  made  the  deposit. 

The  evidence  justified  the  conclusion  that  the  present  action  was  a 
fraudulent  attempt  on  the  part  of  Giuseppe  Aidala  to  collect  the  full 
amount  of  his  deposit  from  the  bank,  notwithstanding  the  fact  that 
he  was  indebted  to  thfe  bank  to  an  amount  in  excess  of  that  deposit. 

[2]  In  an  action  for  money  had  and  received,  it  was  competent  for 
the  defendant  to  show  the  true  facts  under  which  it  had  received  the 
deposit.  The  facts  as  found  by  the  court  below  upon  ample  evidence 
justified  the  refusal  of  the  bank  to  pay. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Judgment  affirmed,  with  costs. 

PAGE,  J.,  concurs. 

BIJUR,  J.  I  concur,  on  the  ground  that  the  trial  court  was  Justified 
in  believing  that  Giuseppe  Aidala  personally  opened  and  conducted 
this  account  with  the  bank,  although  from  the  outset  he  represented 
himself  to  be  Rosario  Aidala;  that,  as  a  result,  the  transaction  was 
actually  one  between  the  bank  and  Giuseppe  Aidala,  regardless  of  what 
pseudonym  he  adopted;  and  that,  under  the  circumstances  disclosed 
by  the  record,  Rosario  Aidala  was  a  complete  stranger,  and  has  no 
rights  in  the  premises. 


MAHAR  v..  HARRINGTON  PARK  VILLA  SITES  et  aL 
(Supreme  Court,  Appellate  Term.    March  23,  1911.) 

COBPOBATIONS    (§   657*) — FOREIGN   COBPOBATIONS— CONTRACTS. 

That  a  foreign  corporation  had  not  obtained  the  certificate  required 
by  General  Corporation  Law  (Consol.  Laws  1909,  c.  23)  §  15,  did  not  en- 
title one  who  had  contracted  to  purchase  land  from  it,  and  who  had  paid 
a  portion  of  the  purchase  price,  to  recover  such  portion. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §§  253&>2543, 
2550-2554;    Dec.  Dig.  §  657.*] 

*For  other  cases  see  same  topic  &  9  number  in  Deo.  &  Am.  Digs.  1907  to  date,  &  R«p*r  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Henry  W.  Mahar  against  the  Harrington  Park  Villa 
Sites  and  another.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ants appeal.    Reversed. 

See,  also,  123  N.  Y.  Supp.  927. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Alexander  Thain,  for  appellants. 

Robert  Lyon  (James  J.  Fitz  Gerald,  of  counsel),  for  respondent. 

SEABURY,  J.  The  defendants  appeal  from  a  judgment  over- 
ruling a  demurrer  to  the  complaint.  The  complaint  alleges  that  on 
or  alx)Ut  the  27th  of  July,  1909,  the  plaintiff  had  various  negotiations 
with  the  defendants  regarding  the  sale  by  the  defendants  and  the  pur- 
chase by  the  plaintiff  of  certain  real  property  situated  in  the  state  of 
New  Jersey ;  that  the  defendants  and  plaintiff  entered  into  a  written 
agreement  for  the  sale  to  plaintiff  of  the  property  referred  to  in  the 
contract,  "which  contract  is  hereby  referred  to  for  more  particularity" ; 
that  said  contract  required  plaintiff  to  pay  to  defendants  as  part  pay- 
ment on  said  contract  the  sum  of  $500,  and  plaintiff  delivered  to  de- 
fendants a  check,  which  was  afterwards  duly  paid;  that  the  defend- 
ant Harrington  Park  Villa  Sites  at  the  times  named  was  a  foreign 
corporation  other  than  a  moneyed  corporation,  organized  and  existing 
under  the  laws  of  the  state  of  New  Jersey,  and  had  an  office  for  the 
transaction  of  business  in  the  state  of  New  York,  and  that  the  trans- 
action referred  to  took  place  in  the  city  and  state  of  New  York ;  that 
at  the  times  aforesaid  the  defendant  Harrington  Park  Villa  Sites  had 
not  filed  with  the  Secretary  of  State  of  New  York  the  statement  re- 
quired by  law,  and  had  not  paid  the  tax  nor  obtained  the  certificate 
to  enable  it  as  a  foreign  stock  corporation  other  than  a  moneyed  cor- 
poration to  do  business  in  the  state  of  New  York,  in  violation  of  sec- 
tion 15  of  the  general  corporation  law  of  the  state  of  New  York 
<Consol.  Laws  1909,  c.  23);  that  the  plaintiff  under  said  contract  de- 
posited with  defendants  the  sum  of  $500,  and  before  the  commence- 
ment of  this  action  demanded  from  the  defendants  the  atoresaid  sum 
of  money,  no  part  of  which  has  been  paid. 

The  complaint  fails  to  state  facts  surricient  to  constitute  a  cause  of 
action,  and  the  demurrer  should  have  been  sustained.  While  the  com- 
plaint alleges  a  contract  between  the  parties,  and  the  payment  by  the 
plaintiff  to  the  defendants  of  $500,  and  a  demand  for'  tiie  return  of 
this  sum,  and  the  defendants'  refusal  to  comply  with  the  demand,  it 
fails  to  allege  a  breach  of  the  contract  on  the  part  of  the  defendants. 
Indeed,  the  plaintiff  does  not  claim  that  the  defendants  were  guilty  of 
a  breach  of  contract.  The  plaintiff's  sole  contention  rests  upon  the 
alleged  fact  that  the  defendant  was  doing  business  in  New  York  state 
in  violation  of  section  15  of  the  general  corporation  law.  Even  if  we 
assume  for  the  purpose  of  this  demurrer  tnat  the  allegations  of  the 
complaint  sufficiently  allege  facts  showing  that  the  defendant  was  a 
foreign  stock  corporation,  within  the  meaning  of  section  15  of  the 
general  corporation  law  of  the  state  of  New  York,  and  that  it  was 
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doing  business  in  this  state  without  having  obtained  the  certificate  re- 
quired by  this  section,  it  does  not  follow  that  the  plaintiff  may  re- 
cover back  money  paid  to  the  defendant  under  a  contract  made  with  it. 

As  I  understand  the  provisions  of  the  statute,  they  do  not  go  so  far 
as  to  declare  that  all  contracts  made  by  a  foreign  corporation  which 
does  business  in  this  state  without  complying  with  section  15  of  the 
general  corporation  law  are  illegal  and  void,  and  that  money  paid  un- 
der such  contracts  can  be  recovered  back.  While  dicta  may  be  found 
in  some  of  the  opinions  in  this  state  indicating  that  such  is  the  proper 
interpretation  of  the  statute,  no  case  which  has  been  called  to  our  at- 
tention has  so  decided.  The  weight  of  authority  seems  to  be  against 
the  view  that  the  statute  should  be  construed  to  affix  a  penalty  which 
the  Legislature  has  not  distinctly  prescribed.  Johnson  v.  N.  Y.  Brew- 
eries Co.,  178  Fed.  513,  101  C.  C.  A.  639. 

I  think  that  tlie  complaint  is  demurrable,  and  that  the  demurrer 
should  have  been  sustained,  with  costs. 

Judgment  reversed,  with  costs,  and  the  demurrer  is  sustained,  with 
costs  in  this  court  and  in  the  court  below,  with  leave  to  respondent  to 
amend  upon  payment  of  costs  within  six  days.    All  concur. 


COX  V.  UNITED  SURETY  CO. 

(Supreme  Court,  Appellate  Term.    March  23,  1911.) 

Master  and  Servant  (S  70*)' — Services  and  Compensation— Continuance  of 
Employment. 

Where  one  employed  for  a  specified  time  at  a  certain  sum  per  month 
continued  to  perform,  after  expiration  of  his  contract,  without  a  new  con- 
tract being  made,  duties  of  the  same  character  as  those  which  he  had 
theretofore  performed,  he  was  entitled  to  pay  at  the  same  rate  as  that 
originally  contracted  for. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §$  82- 
86;    Dec.  Dig.  i  70.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Arthur  M.  Cox  against  the  United  Surety  Company. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Olcott,  Grufcer,  Bonynge  &  McManus  (Irving  L.  Ernst  and  A.  M. 
Levy,  of  counsel),  for  appellant. 

Blumenstiel  &  Blumenstiel  (Milton  M.  Blumenthal,  of  counsel), 
for  respondent. 

SEABURY,  J.  The  plaintiff  sued  to  recover  for  services  ren- 
dered to  the  defendant  from  April  15,  1910,  to  July  1,  1910.  He  was 
originally  employed  to  render  services  for  the  defendant  at  the  rate  of 
$300  per  month  from  June  15,  1909,  to  March  1,  1910.  It  appears  that 
he   fully  and   satisfactorily  performed  his   duties  during  this  time. 

•For  other  cases  see  same  topic  A  5  mitmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezet 
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When  his  contract  expired  on  March  1,  1910,  the  plaintiff  continued 
in  the  service  of  the  defendant,  without  any  new  contract  being  made, 
and  performed  duties  of  the  same  character  as  those  which  he  had 
theretofore  performed.  He  received  no  salary  for  any  service  ren- 
dered after  April  15,  1910. 

We  think  the  evidence  establishes  that  the  plaintiff,  subsequent  to 
this  time,  was  discharged  without  cause  by  the  defendant.  While  the 
evidence  is  not  clear  as  to  whether  the  plaintiff  ceased  to  work  for  the 
defendant  on  May  3,  1910,  or  on  June  1,  1910,  it  is  evident  that  he 
worked  for  the  defendant  up  to  May  3,  1910,  and  that  he  received  no 
compensation  for  his  services  after  April  15,  1910.  Whatever  may  be 
said  of  any  other  claim  which  the  plaintiff  makes,  we  think  it  is  clear 
that  he  established  his  right  to  recover  at  the  rate  of  $300  for  the 
service  which  he  rendered  after  April  15,  1910. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


SCIALAMPO  v.  CIOLINO. 
(Supreme  Court,  Appellate  Term.    March  21,  1911.) 

ESZSCUTION   (I  419*) — SUPPLEMENTABY  PBOCSEDINGS— DISOBEDIENCE   OV  ObDEB 
— DlSCHiLBOE  FBOM  IlCPBISONMENT. 

A  judgment  debtor,  Imprisoned  for  disobeying  an  order  In  supplemen- 
tary proceedings,  who  seeks  his  discharge,  under  Judiciary  Law  (Consol. 
Laws  1909,  c.  30)  §  775,  because  of  his  inability  to  pay  the  sum  re- 
quired, must  definitely  show  by  the  affidavits  that  he  has  no  property 
of  any  nature  and  no  source  of  In'come,  and  averments  of  lack  of  funds 
and  money  and  earnings  are  insufficient 

[Bd.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  |  1204;  Dec. 
Dig.  i  419.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Supplementary  proceedings  by  Giuseppe  Scialampo,  judgment  cred- 
itor, against  Pietro  Ciolino,  judgment  debtor.  From  an  order  grant- 
ing a  motion  to  discharge  the  judgment  debtor  from  imprisonment 
for  disobedience  of  an  order  in  the  proceedings,  the  judgment  creditor 
appeals.    Reversed,  and  debtor  imprisoned. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Foulds  &  Galland,  for  appellant. 

Vitale  &  Vitale  and  William  Mahler,  for  respondent. 

BIJUR,  J.  The  judgment  debtor  respondent  was  imprisoned  for 
failure  to  obey  an  order  in  supplementary  proceedings.  Two  days 
after  his  imprisonment  he  moved  to  be  released,  under  section  775 
of  the  judiciary  law  (Consol.  taws  1909,  c.  30).  In  so  far  as  the  ap- 
plication is  based  on  the  claim  that  the  respondent  is  unable  to  endure 
the  imprisonment,  the  moving  papers  are  manifestly  inadequate. 

In  so  far  as  the  application  is  based  on  the  claim  that  respondent  is 
unable  to  pay  the  sum  required  to  be  paid,  the  moving  papers,  though 

•For  oUier  cases  see  same  topic  ft  5  numbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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replete  with  allegations  of  the  defendant's  lack  of  funds  and  money 
and  earnings,  do  i?ot  snow  that  he  is  unable  to  pay.  For  all  that  ap- 
pears, respondent  may  possess  a  substantial  amount  of  real  or  per- 
sonal property.  It  should  definitely  appear  from  the  affidavits  that 
the  respondent  has  no  property  of  any  nature  whatsoever  and  no 
source  of  income.  They  should  contain  an  adequate  statement  of  his 
financial  condition. 

Order  reversed,  and  debtor  imprisoned,  with  $10  costs  and  disburse- 
ments, with  leave,  however,  to  renew  upon  proper  papers.    All  concur. 


SULLIVAN  V.  VAN  VALKBNBURG. 
(Supreme  Court,  Appellate  Term.    March  21, 1911.) 

Execution  (§  158*) — Stat. 

Where  a  stay  of  execution  for  30  days  was  granted  upon  consent,  and 
prior  to  the  expiration  thereof  an  execution  was  issued,  a  motion  should 
have  been  granted  to  set  it  aside. 

[Ed.  Note. — For  other  cases»  see  Execution,  Dec.  Dig.  |  158.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Francis  Sullivan  against  Nevada  Van  Valkenburg.  Judg- 
ment for  defendant.  From  so  much  of  an  order  of  the  City  Court  as 
denied  his  application  to  set  aside  an  execution,  etc.,  plaintiflE  appeals. 
Order  modified,  and  motion  granted. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ.       • 

Wales  F.  Severance,  for  appellant. 

Hoadly,  Lauterbach  &  Johnson,  for  respondent 

SEABURY,  J.  A  stay  of  the  execution  for  the  period  of  30  days 
was  granted  upon  consent.  Prior  to  the  expiration  of  the  stay,  an  ex- 
ecution was  issued.  The  motion,  which  was  made  to  set  aside  the 
execution,  should  have  been  granted. 

The  order  appealed  from  is  modified,  to  the  extent  that  the  plain- 
tiff's motion  to  set  aside  the  execution  is  granted,  without  costs,  and, 
as  modified,  it  is  affirmed,  with  $10  costs  and  disbursements  to  the  ap- 
pellant.   All  concur. 


VOSPER  V.  MONKASH, 

(Supreme  Court,  Appellate  Term.    March  21,  1911.) 

1.  Execution  (§  417*) — Supplementary  Progeedinos— €k>NTEMPT. 

If  the  answers  of  the  Judgment  debtor  In  his  examination  In  supple- 
mentary proceedings  were  contradictory  and  evasive,  because  of  his  In- 
ability to  read  and  to  understand  the  questions,  the  justice  properly  re- 
fused to  punish  him  for  contempt  in  refusing  to  answer  them. 
[Ed.  Note. — For  other  cases,  see  Execution,  Dec.  Dig.  §  417.*] 

*For  oUier  cases  see  same  topic  ft  S  nvmbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  EIxEcuTioN  (S  405*) — Supplementary  Proceedings— Receives. 

A  judgment  debtor  testified  in  supplementary  proceedings  that  he  had 
some  machines  for  the  price  of  which  he  had  given  notes,  a  balance  on 
which  was  yet  due,  and  that  under  the  contract  of  sale  the  seller  had  the 
right  to  take  the  machines  for  nonpaym^t  of  the  notes.  Held,  that  it  was 
probable  that  the  judgment  debtor  had  some  property  in  the  machines,  so 
that  a  receiver  should  be  appointed. 

[Ed.  Note. — For  other  cases,  see  Execution,  Dec  Dig.  i  405.*]      * 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Supplementary  proceedings  by  John  Vosper  against  Jacob  Monkash. 
From  an  order  denying  a  motion  to  issue  an  attachment  for  contempt 
against  defendant,  and  denying  a  motion  for  the  appointment  of  a  re- 
ceiver, the  judgment  creditor  appeals.    Reversed,  and  motion  granted. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ- 

Nathan  L.  Spitalsky,  for  appellant. 
Louis  Lande,  for  respondent. 

LEHMAN,  J.  The  judgment  debtor  has  been  examined  in  supple- 
mentary proceedings,  and  thereafter  the  judgment  creditor  made  a 
motion  to  punish  him  for  contempt,  in  that. his  answers  were  evasive, 
contradictory,  and  contumacious,  and  a  motion  to  appoint  a  receiver  of 
his  property.    The  justice  sitting  in  Special  Term  denied  both  motions. 

[1  ]  I  think  that  the  denial  of  the  motion  to  punish  for  contempt  was 
proper,  and  should  be  affirmed,  with  $10  costs  and  disbursements. 
There  is  very  grave  doubt  in  my  mind  as  to  whether  or  not  the  debtor 
has  answered  the  questions  truly;  but  the  motion  is  made  upon  the 
theory  that  his  answers  are  so  contradictory  and  evasive  as  to  consti- 
tute practically  a  contumacious  refusal  to  answer.  The  debtor  meets 
this  issue  by  showing  that  he  cannot  read,  that  in  so  far  as  the  answers 
are  contradictory  and  evasive  this  fact  proceeds  from  his  failure  to 
understand  the  questions,  and  then  offers  to  submit  to  turther  exam- 
ination on  these  points.  The  justice  could  reasonably  believe  this  ex- 
planation, and,  believing  it,  he  correctly  refused  to  hold  that  the  debt- 
or was  contumacious. 

[2]  I  believe,  however,  that  the  creditor  was  entitled  to  an  order 
appointing  a  receiver.  The  debtor's  examination  shows  that  he  owns 
sonre  machines.  His  explanation  is  that  this  property  was  purchased 
by  him  several  years  ago,  that  he  gave  notes  for  the  price,  and  that 
the  notes  were  not  regularly  paid,  so  that  some  balance  is  still  due, 
and  under  the  contract  of  sale  the  owner  has  a  right  to  come  in  and 
take  the  machines.  It  seems  to  me  that,  even  if  we  accept  the  debtor's 
statement,  it  is  still  probable  that  the  debtor  has  some  property  in  the 
machines,  and  under  such  circumstances  a  receiver  should  be  ap- 
pointed. 

This  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the* motion  granted,  without  costs.    All  concur. 

•For  other  cases  see  same  topic  &  }  nu.aibbb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
128  N.Y.S.—40 
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In  re  KENNEDY'S  ESTATE. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  23,  191t) 

1.  EXECUTOBS  AND  Administratobs  (f  35*) — Removai^^Febson  Irtebbsted." 

A  receiver  in  supplementary  proceedings  against  one  having  either  a 
vested  or  a  contingent  interest  In  an  estate,  his  Interest  being  dependent 
utK)n  the  validity  of  trusts  created  by  the  will,  Is  a  "person  Interested" 
In  the  estate  within  C5ode  Civ.  Proc-  §§  2514  (11),  2685,  so  that  he  may  ask 
for  the  removal  of  the  executors  for  wasting  the  estate,  though  section 
2463  prevents  the  seizure  of  the  trust  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  227-262 ;    Dec.  Dig.  §  35.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  4,  pp.  3692-3709; 
vol.  8,  p.  7691.] 

2.  ExEcuTOBs  AND  Administbatobs  (§  460*) — Accounting— Pboceedinos. 

A  surrogate  who  is  asked  to  remove  executors  for  wasting  the  estate 
may  order  an  accounting  on  his  own  motion. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  {  976;    Dec.  Dig.  {  460.*] 

Appeal  from  Order  of  Surrogate,  Ulster  County. 

Petition  for  the  removal  of  the  executors  of  the  estate  of  David 
Kennedy,  deceased,  and  for  an  accounting.  From  an  order  refusing 
to  dismiss  the  petition  and  requiring  the  executors  to  file  their  ac- 
count and  appear  before  the  Surrogate,  to  be  examined,  the  next  of 
kin  and  executors  appeal.     Affirmed. 

See,  also,  126  N.  Y.  Supp.  1133. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  and 
HOUGHTON,  JJ. 

Rounds,  Hatch,  Dillingham  &  Debevoise  (John  P.  Walsh,  of  coun- 
sel), for  appellants. 

G.  D.  B.  Hasbrouck  (William  D.  Brinnier,  on  the  brief),  for  re- 
spondent. 

JOHN  M.. KELLOGG,  J.  [1]  The  will  of  the  testator  was  pro- 
bated and  letters  testamentary  issued  August,  1901,  and  no  account 
has  ever  been  filed  by  them.  The  will,  so  far  as  is  necessary  to  state 
here,  gives  to  the  executors  and  trustees  the  property,  which  consists 
of  real  and  personal  estate,  with  the  right  to  sell,  convey,  reinvest  the 
same,  collect  the  rents  and  income  thereof,  and  appl^  the  same  for  the 
purposes  mentioned  in  the  will.  The  widow,  who  is  still  living,  is  to 
have  the  income  of  the  property  during  her  life.  After  her  death 
the  executors  are  to  handle  the  property  for  five  years,  paying  the 
income  one-fourth  part  to  each  of  his  two  sons  and  his  two  daughters, 
and  at  the  end  of  the  five  years  the  property  remaining  is  to  be  dis- 
posed of  in  the  same  manner.    An  item  of  the  will  provides: 

"In  the  event  any  of  my  children  die  leaving  issue  such  issue  is  to  take  the 
parent's  share  of  my  estate  to  which  Issue  in  such  case  I  give,  devise  and  be- 
queath the  same  per  stirpes  in  equal  shares." 

The  petitioner  is  a  receiver  in  proceedings  supplementary  to  ex- 
ecution, and  has  duly  qualified  as  such,  of  the  property  and  effects  of 
Gilbert  F.  Kennedy,  one  of  the  sons,  executors,  and  trustees. 

*For  oUier  cases  see  tame  topic  ft  9  number  in  Dec.  ft  A'&i.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

Digitized  by  LnOOQlC 


Sup.  Ct.)  IN  EE  Kennedy's  estate  62T 

The  receiver;  on  April  22,  1910,  filed  a  petition  with  the  surrogate 
reciting  the  facts  constituting  his  receivership  and  alleging  that  the 
executors  were  wasting  and  squandering  the  estate,  and  asked  that 
they  account,  and  be  removed  from  office  on  account  of  their  alleged 
misconduct,  and  new  executors  and  trustees  appointed  in  their  place. 
Upon  the  hearing  the  petitions  proved  the  facts  showing  that  he  was 
receiver  of  the  property  of  Gilbert,  and  thereupon  the  executors  and 
next  of  kin  moved  that  the  proceeding  be  dismissed  upon  the  ground 
that  the  receiver  had  no  interest  in  the  estate,  which  motion  was  de- 
nied, and  thereupon,  without  the  request  of  eitner  party,  the  court 
adjourned  the  hearing  to  a  future  date  and  required  the  executors  on 
that  date  to  file  their  account  and  appear  in  court  lur  examination 
with  reference  thereto. 

The  proceeding  instituted  by  the  petition  has  not  been  determined. 
The  surrogate  simply  denied  the  motion  of  the  executors  to  dismiss 
the  proceeding.  The  appellants  are  not  in  a  position  to  claim  that  upon 
the  denial  of  their  niotion  it  was  necessary  for  the  surrogate  to  make 
findings  of  fact  and  conclusions  of  law,  although  the  surrogate  did 
pass  upon  such  findings  as  were  presented  to  him.  Undoubtedly 
findings  of  fact  and  conclusions  of  law  will  be  filed  when  the  surro- 
gate finally  passes  upon  the  petition.  That  question  I  think  requires 
no  further  consideration. 

It  is  apparent  that,  under  section  2463  of  the  Code  of  Civil  Proce- 
dure, if  the  trusts  created  by  the  will  are  valid,  the  receiver  cannot 
seize  or  interfere  with  the  trust  estate  in  this  proceeding.  That  fact^ 
however,  does  not  show  that  he  is  not  interested  in  the  estate  and  its 
preservation. 

Under  section  2685  of  the  Code  of  Civil  Procedure,  a  creditor  or 
person  interested  in  the  estate  may  ask  for  an  accounting  or  removal 
of  an  executor  in  a  proper  case.  Subdivision  11  of  section  2514  de- 
fines the  expression  "person  interested"  in  an  estate  as  including  every 
person  entitled  either  absolutely  or  contingently  to  share  in  the  es- 
tate or  proceeds  as  husband,  wife,  legatee,  next  of  kin,  heir,  devisee, 
assignee,  grantee,  or  otherwise,  except  as  a  creditor.  It  is  therefore 
unnecessary  to  construe  the  will  to  determine  whether  Gilbert's  in- 
terest is  absolute  or  contingent.  If  he  survives  the  mother,  he  is 
entitled  to  one-fourth  of  the  income  for  five  years  if  the  will  is  valid, 
and  after  the  five  years  to  one-fourth  of  the  residue  of  the  estate 
remaining.  If  the  trust  is  invalid,  he  also  has  an  interest.  So  that, 
in  any  event,  he  has  a  vested  or  a  contingent  interest  in  the  property, 
and  is  a  person  interested  in  the  estate.  As  receiver  of  his  property, 
the  petitioner  is  substantially  his  assignee  by  operation  of  law,  and 
may  take  such  proceedings  with  reference  to  his  property  as  Gilbert 
might  otherwise  take.  While  in  this  proceeding  the  property  in  trust 
cannot  be  seized  or  interfered  with,  and  there  is  no  attempt  so  to  do, 
the  petitioner  may,  ask  that  persons  who  he  claims  are  squandering 
the  property  to  the  detriment  of  himself  and  all  others  interested 
should  be  stayed  in  their  waste  and  removed  from  a  position  which 
enables  them  to  squander  it  so  that  eventually  when  the  trust  ter- 
minates the  property  may  fall  to  its  real  owners.    I  think,  therefore,. 
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that  the  petitioner  had  such  an  interest  in  the  estate  as  authorized  him 
to  ask  the  surrogate  to  prevent  its  further  waste  if  such  waste  is  oc- 
curring. 

[2]  The  same  reasoning  would  probably  apply  to  the  right  to  ask 
for  an  accounting;  but  it  is  unnecessary  to  consider  that  question 
further,  as  the  surrogate  has  found  at  the  request  of  the  appellant 
that  the  order  for  an  accounting  was  made  without  any  motion  or 
request  from  any  party  except  so  far  as  such  motion  was  contained  in 
the  petition.  The  surrogate  interrupted  the  progress  of  the  trial,  and 
of  his  own  motion  adjourned  the  proceeding  to  a  future  date  and 
ordered  the  accounting.  He  had  the  right  to  order  the  accounting 
upon  his  own  motion;  the  fact  that  no  account  had  been  filed  for 
nine  years,  and  that  proceedings  were  pending  based  upon  the  allega- 
tions that  the  estate  was  being  wasted,  clearly  justified  the  exercise 
of  his  discretion. 

I  think  that  the  order  appealed  from  was  well  within  the  authority 
of  the  surrogate  and  should  be  affirmed,  with  costs.    All  concur. 


GALIF  V.  J.  ERLIOHMAN.  Inc. 
(Supreme  Court,  Appellate  Term.    March  21,  1911.) 

Plbadino  (I  323*) — Bill  of  Particulabs— Ordeb. 

A  provision  in  an  order  for  a  bill  of  particulars  requiring  the  costs  of 
the  motion  to  be  paid  at  or  before  the  service  of  the  bill  does  not  mak« 
the  service  conditional  upon  payment  of  costs,  but  m»ely  fixes  the  time 
of  payment. 

[Ed.  Note. — ^For  other  eases,  see  Fleadhig,  Gent.  Dig.  |  979 ;  Dec  Dig.  f 
323.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Gertrude  Galif  against  J.  Erlichman,  Incorporated.  From 
an  order  granting  a  motion  to  preclude  plaintiff  from  offering  evi- 
dence because  of  her  failure  to  serve  a  bill  of  particulars  pursuant  to 
order,  plaintiff  appeals.    Reversed. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Abraham  I.  Smolens,  for  appellant. 
Frank  V.  Johnson,  for  respondent. 

BIJUR,  J.  Upon  the  plaintiff's  refusal  to  serve  a  bill  of  particu- 
lars upon  demand,  the  defendant  obtained  and  served  an  order  on  the 
plaintiff,  November  22,  1910,  directing  her  to  serve  a  bill  of  particu- 
lars within  ten  days.    This  order  continued : 

"And  it  is  further  ordered,  that  the  plaintlflP  pay  to  the  defendant's  attorney 
within  ten  (10)  days  after  the  service  upon  plaintiff's  attorney  of  a  copy  of 
this  order  with  notice  of  entry  thereof,  and  at  least  at  or  before  the  service 
of  the  bUl  of  particulars,  ten  ($10.00)  dollars  costs  of  this  motion." 

Plaintiff  did  not  pay  the  costs,  but  on  December  2d  served  a  bill  of 
particulars,  which  was  promptly  returned.  Defendant  claims  tliat 
the  order  made  the  service  of  the  bill  of  particulars  conditional  upon 

^For  othet  cases  see  same  topic  A  5  nitmbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Rep*r  Indezst 
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plaintiff's  first  paying  costs.  In  this  construction  of  the  order  I  can- 
not concur.  It  would  be  ah  extraordinary  form  of  order  in  any  event 
to  direct  a  plaintiff  to  serve  a  bill  of  particulars,  and  at  the  same  time 
to  treat  it  afs  a  privilege  accorded  to  him  by  requiring  him  to  pay  $10 
before  carrying  out  the  order  of  the  court.  I  prefer. to  adopt  the 
simpler  and  more  reasonable  interpretation  that  the  provisions  as  to 
the  payment  of  costs  merely  fixed  the  time  of  payment. 

In  this  view  the  bill  of  particulars  was  improperly  returned  by  de- 
fendant, because  it  had  been  duly  served,  from  which  it  follows  that 
the  order  to  preclude  plaintiff  from  giving  testimony  thereunder, 
from  which  this  appeal  is  taken,  was  improperly  granted,  and  should 
be  reversed,  with  costs. 

Order  reversed,  with  $10  costs  and  disbursements.    All  concur. 


WAGNER  V.  ORDEN  ALLEMANIA. 
(Supreme  Court,  Appellate  Term.    March  23,  1911.) 

1.  Evidence  (8  334*) — ^Public  Recobds— Official  Cebtificates— Death. 

A  beneficiary  of  a  member  of  a  benefit  society  adopted,  as  notification 
and  proof  of  the  cause  of  the  member's  death,  a  certificate  of  the  board 
of  health,  obtained  for  him  by  an  ofiScial  of  the  society  and  sent  by  him 
to  the  society's  secretary.  Held,  that  the  certificate  was  in  effect  a  cer- 
tificate offered  by  the  defendant,  and  that  as  such  it  was  not  competent 
evidence  to  prove  the  cause  of  the  member's  death. 

[Ed.  Note.— For  other  cases,  see  Evidence.  Cent  Dig.  H  1266-1272; 
Dec.  Dig.  §•  334.*] 

2.  Evidence  (§  215*) — Admissions— Parties  of  Recobd— Admission  by  Bene- 

FICIART  under  BENEFIT  CERTIFICATE. 

In  an  action  by  a  beneficiary  on  a  certificate  of  a  benefit  society,  the 
plaintiff  offered  as  proof  of  death  of  the  insured  a  certificate  from  the 
board  of  health.  In  which  suicide  was  stated  as  the  cause  of  death.  Held, 
that  the  statement  in  the  certificate  as  to  cause  of  death  became  an  ad- 
mission against  the  beneficiary. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  §i  754-759;  Dec. 
Dig.  f  215.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Eugene  Wagner  against  the  Orden  Allemania.  From  a 
directed  judgment  in  the  Municipal  Court  of  the  City  of  New  York 
in  favor  of  the  plaintiff,  defendant  appeals.  Reversed,  and  a  new 
trial  ordered. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Clarence  Alexander,  for  appellant. 

Samuel  Ecker,  for  respondent. 

PAGE,  T.  The  plaintiff,  as  beneficiary  of  John  Wagner,  deceased, 
brought  this  action  to  recover  $500  from  the  defendant  as  a  death  ben- 
efit. John  Wagner  had,  some  time  prior  to  his  death,  attempted  to 
commit  suicide,  and  a  charge  to  that  effect  was  preferred  against  him 

•For  other  casci  tee  tame  topic  A  i  numbbb  in  Dec.  ft  Am.  DIgt.  1907  to  date,  ft  Rep'r  Indexct 
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in  the  lodge  of  defendant's  order  of  which  he  was  a  member,  ar 
committee  was  appointed  to  investigate  the  charge.  The  commi 
found  the  charge  true,  but  on  the  signing  by  himself  and  the  pi 
tiff  of  agreements  that  in  the  event  of  the  suicide  of  John  Waj 
they  each  renounced  all  claim  to  benefits  which  may  arise  by 
death  which  otherwise  would  become  payable  to  the  plaintiff  hei 
thereupon  John  Wagner  was  reinstated.  He  died  on  October  28,  1 
at  Bellevue  Hospital. 

[1]  On  the  trial  of  the  action  plaintiff's  attorney  called  Frede 
W.  E.  Engel  as  a  witness  ( Mr.  Engel  had  acted  as  undertaker  at 
funeral  of  John  Wagner,  and  was  also  president  of  the  defends 
who  testified  that  he  obtained  for  this  plaintiff  a  certified  copy  of 
proof  of  death  from  the  board  of  health,  for  which  service  plaii 
paid  him  50  cents.  Thereupon  plaintiff's  attorney  called  upon  def< 
ant  to  produce  this  copy,  and  it  was  offered  in  evidence ;  the  attoi 
stating  that  he  offered  it  for  the  purpose  of  showing  the  fact  of 
death  of  John  Wagner,  which  was  unneccessary  to  prove,  as  it 
specifically  admitted  by  the  answer.  Engel  further  testified  tha 
sent  the  certificate  to  the  financial  secretary  of  the  order.  Plaii 
adopted  this  as  his  proof  of  death,  which  was  required  by  articl 
subdivision  1,  of  the  by-laws  of  the  defendant.  This  death  certifi 
contained  the  statement  that  the  cause  of  death  was :  "Suicide.  H 
orrhage  of  medium  basilic  vein."  The  only  questions  in  the  case  a 
from  the  admission  in  evidence  of  this  certificate.  A  great  dea 
time  was  consumed  in  the  court  below  upon  attempting  to  solve 
question  whether  Engel  was  acting  as  the  agent  of  the  plaintiff  vi 
he  delivered  this  certificate,  or  whether  he  was  acting  as  presiden 
the  defendant.  As  the  plaintiff  adopted  his  act,  and  predicated 
demand  against  the  defendant  upon  this  certificate,  as  due  notifica 
and  proof  of  John  Wagner's  death,  according  to  the  defendant's  < 
stitution  and  by-laws,  it  became  immaterial  in  what  capacity  E 
was  acting  when  he  filed  the  certificate. 

It  has  been  repeatedly  held  that  such  a  certificate  is  not  compe 
evidence  to  prove  the  cause  of  death,  when  it  is  offered  by  the  def< 
ant.  Beglin  v.  Metropolitan  Life  Ins.  Co.,  173  N.  Y.  374,  376,  66  N 
102,  and  cases  cited.  [2]  In  this  case,  however,  the  plaintiff  off< 
the  certificate,  and  relied  upon  it  as  his  proof  of  death ;  for  no  o 
proof  of  death  was  shown  to  have  been  given  to  defendant,  witl 
which  plaintiff  could  not  establish  his  cause  of  action.  Therefore 
plaintiff,  relying  upon  this  certificate  as  his  proof  of  deatii,  ado] 
the  statement  that  suicide  was  the  cause  of  John  Wagner's  death, 
it  became  an  admission  against  him.  Hanna  v.  Conn.  Mut.  Life 
Co.,  150  N.  Y.  526,  44  N.  E.  1099.  Therefore  the  learned  trial  ji 
erred  in  directing  judgment  for  the  plaintiff;  for,  if  John  Wa^ 
committed  suicide,  under  the  agreement  made  by  John  Wagner 
plaintiff,  all  benefits  by  reason  of  his  membership  in  the  defem 
order  had  been  renounced.  As  there  is  to  be  a  new  trial  of  this  c 
we  would  suggest  to  counsel  that  there  must  be  competent  comn 
law  proof  of  the  cause  of  John  Wagner's  death,  and  it  should  be  ] 
duced. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appel 
to  abide  the  event.    AH  concur. 
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CLEMENT,  State  Com'r  of  Excise,  v.  LIQUORS  SEIZED  AT  390  BROOME 
STREET  (DI  GIORGIO,  aalmant). 

(Supreme  Court,  Appellate  Division,  First  Department     March  31,  1911.) 

Intoxicating  Liquobs  (|  253*)—Skizube— Appeal. 

A  Judgment  dismissing  the  complaint  entered  on  the  verdict  in  a  pro- 
ceeding under  Liquor  Tax  Law  (Laws  1909,  c.  39  [Consol.  Laws,  c.  34]) 
§  33,  as  amended  by  Laws  1910,  c  485,  §  7,  for  the  seizure  of  liquor  kept 
for  unlawful  sale,  is  appealable  under  Code  Civ.  Proc.  §  1346,  authorizing 
appeals  to  the  Appellate  Division  from  final  Judgments  entered  on  a  ver- 
dict, though  the  liquor  tax  law  makes  no  provision  for  the  custody  of 
the  liquor  seized  pending  an  appeal,  confines  a  replevy  of  the  property  to 
the  time  during  which  the  trial  is  pending,  and  declares  that  the  Judg- 
ment for  defendant  shall  provide  that  the  liquor  or  vessels  containing  the 
same  shall  be  returned  to  the  person  from  whom  taken. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors^  <^nt  Dig.  {  392 ; 
Dec.  Dig.  {  263.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Maynard  N.  Clement,  as  State  Commissioner  of  Excise, 
against  Liquors  Seized  at  390  Broome  Street,  Salvatore  Di  Giorgio, 
claimant  From  a  judgment  dismissing  the  complaint  entered  on  the 
verdict  of  a  jury  under  Liquor  Tax  Law,  plaintiff  appeals.  Motion  to 
dismiss  appeal  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
CLARKE,  and  DOWLING,  JJ. 

Morris  Cukor,  for  the  motion. 
Herbert  H.  Kellogg,  opposed. 

PER  CURIAM.  This  proceeding  was  instituted  under  subdivision 
2  of  section  33  of  the  liquor  tax  law  (chapter  39  of  the  Laws  of  1909 
[Consol.  Laws,  c.  34],  as  amended  by  chapter  485  of  the  Laws  of 
1910),  and  upon  the  verified  complaint  of  a  special  agent  a  warrant 
was  issued  to  search  the  premises  for  liquors  specified  therein.  The 
respondent  interposed  an  answer  controverting  the  allegations  of 
the  complaint  upon  which  such  warrant  was  issued.  The  issues  framed 
thereby  were  tried  by  a  jury  at  a  Trial  Term  of  the  Supreme  Court, 
and  a  verdict  returned  for  the  claimant,  upon  which  judgment  was 
duly  entered.  From  that  judgment  the  State  Commissioner  of  Ex- 
cise appeals.  The  claimant  moves  to  dismiss  the  appeal  upon  the 
ground  that  no  appeal  is  allowed  from  such  a  judgment. 

The  statute  provides  that,  if  an  answer  is  interposed,  the  issues 
thereby  framed  should  be  deemed  an  action  pending  in  the  court  of 
the  judge  or  justice  who  issued  the  warrant  between  the  State  Com- 
missioner of  Excise  and  the  liquor  so  seized,  and  may  be  entitled  in 
the  name  of  said  State  Commissioner  of  Excise  as  against  the  liquor 
so  seized,  adding  for  identification  the  name  of  the  person  or  persons 
interposing  such  answer  and  claiming  the  liquor  so  seized,  and  should 
be  tried  in  said  court  as  other  issues  of  fact  are  tried  therein.  It  is 
further  provided  in  said  section  that,  if  the  testimony  produced  on  the 
hearing  before  such  judge  or  justice  or  upon  such  trial  before  the 
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court  shall  fail  to  establish  that  the  liquor  so  seized  was  kept,  stor 
or  deposited  for  the  purpose  of  unlawful  sale  or  disposition  within  t 
state,  judgment  shall  be  entered  dismissing  such  complaint,  and  p 
viding  that  such  liquor  and  the  vessels  containing  the  same  be  retun 
to  the  place  from  which  or  to  the  person  from  whom  they  were  tak 
There  is  no  express  provision  in  the  liquor  tax  law  providing  for 
limiting  an  appeal  from  a  judgment  or  order  entered  in  pursuance 
its  provisions.  The  State  Commissioner  of  Excise  claims  the  right 
appeal  under  section  1346  of  the  Code  of  Civil  Procedure,  which  p 
vides  that  an  appeal  may  be  taken  to  the  Appellate  Division  of  the  i 
preme  Court  from  a  final  judgment  rendered  in  the  Supreme  Co 
where  the  judgment  was  entered  upon  the  verdict  of  a  jury.  Thii 
clearly  a  judj^ent  entered  upon  the  verdict  of  a  jury.  The  moti 
however,  to  dismiss  the  appeal  is  based  upon  the  presumed  intent 
of  the  Legislature  to  prohibit  such  appeal  upon  tiit  ground  that 
provision  is  made  in  the  statute  for  the  custody  of  the  liquor  sei: 
pending  the  appeal,  and  that  the  provision  which  prohibits  a  replev 
ing  of  the  property  is  confined  to  the  time  during  which  the  proceeds 
or  trial  is  pending,  and  the  provisions  of  the  statute  that  the  judgm< 
shall  provide  that  the  liquors  or  vessels  containing  the  same  seii 
under  the  warrant  be  returned  to  the  place  from  or  the  person  fr< 
whom  they  were  taken.  We  can  see  nothing  in  these  provisions 
justify  the  court  in  taking  away  the  right  expressly  given  by  1 
Code  of  Civil  Procedure  to  a  party  to  a  civil  action  against  wh< 
judgment  is  entered  upon  the  verdict  of  a  jury  from  appealing  to  1 
Appellate  Division. 

As  to  the  effect  of  the  appeal  or  the  questions  which  it  will  pres4 
for  review,  we  are  not  called  upon  now  to  determine.  Under  secti 
1313  of  the  Code  of  Civil  Procedure  service  of  the  notice  of  app 
perfects  the  appeal  and  stays  the  execution  of  the  judgment  or  on 
appealed  from,  and  this  suggests  the  reason  why  no  express  pro 
sion  was  made  for  the  disposition  of  the  property  pending  the  appc 
If  the  direction  to  return  contained  in  the  final  judgment  was  si 
pended  or  the  execution  of  that  provision  stayed  pending  appeal, 
would  appear  that  the  duty  of  the  officer  named  in  the  warrant  to  i 
turn  the  property  was  also  suspended. 

We  think  it  clear  that  the  right  to  appeal  exists  and  the  moti 
to  dismiss  the  appeal  is  therefore  denied,  with  $10  costs. 


RYAN  V.  SULLIVAN. 

(Supreme  Court,  Appellate  Division,  First  Department     March  24,  1911 

1.  Evidence  (|  423*) — Pabol  Evidence  —  Varying  Contract  —  Pbomisso 
Notes. 

Parol  evidence  was  not  admissible  that  under  the  agreement  betwe 
the  parties  defendant  was  not  to  pay  the  note  sued  on,  but  that  It  was 
be  paid  from  the  funds  of  a  company  in  which  plaintiff  was  interests 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §|  1957-19€ 
Dec.  Dig.  §  423.*! 

*For  otlier  cases  see  same  topic  ft  S  mitmbsb  in  Dec.  A  Am.  Digs.  ISO?  to  date,  ft  Rep*r  Index 


Digitized  by 


Google 


Sup.  Ct.)  RTAN  V.  SULLIVAN  ^33 

2.  Biixs  AND  Notes  (§  619*) — Actions— Admission  of  Evidbncb— Condition- 
al Delivery. 

Evidence  in  an  action  on  a  note  that  the  note  was  to  be  paid  from  the 
funds  of  a  company  in  which  plaintiff  was  interested  did  not  show  that 
it  was  delivered  conditionally,  or  was  not  intended  to  have  the  effect  of 
a  note. 

[Ed.  Note.— -For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  §  1802; 
Dec.  Dig.  I  619.*] 

S-  Bills  and  Notes  (8  493*) — Considebation— Presumptions. 

In  view  of  Negotiable  Instruments  Act  (Consol.  Laws,  c.  88)  {§  20,  320, 
defining  a  negotiable  instrument  and  a  promissory  note,  respectively,  and 
Negotiable  Instruments  Law,  {  50,  providing  that  every  negotiable  instru- 
ment is  deemed  prima  facie  to  have  been  Issued  for  a  valuable  considera- 
tion, such  presumption  arises,  though  there  Is  no  recital  of  a  valuable 
consideration  in  the  note. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  1652- 
1662 ;  Dec.  Dig.  |  493.*] 

4.  Pleading  ({  129*) — Admissions— Failure  to  Dent— Legal  Conclusion. 

A  legal  conclusion  alleged  in  the  complaint  Is  not  admitted  by  a  fail- 
ure to  deny. 

[Ed.  Note.— For  other  cases»  see  Pleading,  Cent  Dig.  {{  270-275 ;  Dec. 
Dig.  §  129.*] 

5.  Ple.\ding  (S  129*) — ^Actions— Admission— Consideration. 

Since  want  of  consideration  for  a  negotiable  note  must  be  specially 
pleaded  and  cannot  be  proved  under  a  general  denial,  failure  of  the  an- 
swer to  deny  the  making  of  a  note  is  not  an  admission  that  it  was  given 
for  value. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §§  270-275 ;  Dec. 
Dig.  §  129.*] 

6.  Evidence  (§  423*) — Pabol  Evidence— Pbomissobt  Note— Accommodation 

Note. 

Parol  evidence  is  admissible  to  show  that  a  note  was  given  for  the 
payee's  acconunodatlon. 

[Ed.  Note. — For  other  cases»  see  Evidence,  Cent  Dig.  §  1962 ;  Dec.  Dig. 
i  423.*] 

7.  Evidence  (§  423*) — Parol  Evidence— Consideration  of  Note— Accommo- 

dation Paper. 

In  ah  action  on  negotiable  notes  which  recited  that  they  were  given  for 
value,  the  complaint  alleged  the  making  and  delivery  of  the  notes,  but 
did  not  allege  that  they  were  given  for  value.  Defendant  offered  evidence 
that  the  notes  were  given  for  plaintiff's  accommodation,  and  also  of  an 
agreement  between  defendant  and  a  company  of  which  plaintiff  was 
president  whereby  it  agreed  to  pay  defendant  a  certain  sum  each  month 
on  account  of  his  Interest  In  another  contract,  and  that  plaintiff  agreed, 
on  the  company's  failure  to  pay  such  installments,  to  have  discounted 
notes  made  by  defendant  payable  to  plaintiff's  order,  and  to  deliver  the 
proceeds  to  defendant  and  to  pay  the  notes  out  of  the  company's  money, 
and  charge  the  proceeds  against  its  debt  to  defendant,  and  that  If  the 
company  could  not  meet  the  notes  at  maturity,  defendant  would  take 
them  up  and  hold  them  until  reimbursed  from  its  funds,  and  that  the 
notes  sued  on  were  made  pursuant  to  such  agreement  Held,  that  the 
evidence  was  admissible  as  a  defense  to  show  that  the  notes  were  given 
for  plaintiff's  accommodation. 

[Bd.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  §  1962;  Dec. 
Dig.  §  423.*] 

8-  Evidence  (§  420*) — Parol  Evidence— Conditional  Delivery. 

Evidence  is  admissible  in  an  action  on  a  negotiable  note  that  it  was  not 
to  be  used  as  a  note  if  another  note  was  discounted,  in  order  to  show 
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that  there  was  not  an  unconditional  delivery  with  intention  that  the  note 
should  become  binding. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f§  192»-1944; 
Dec.  Dig.  {  420.*] 

Ingraham,  P.  J.,  and  Scott,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Patrick  Ryan  against  Cornelius  J.  Sullivan.  From  a 
judgment  for  plaintiff  and  an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Ambrose  G.  Todd  (Eli  J.  Blair,  on  the  brief),  for  appellant 
William  L.  Bowman,  for  respondent 

LAUGHLIN,  J.  The  plaintiff  has  recovered  on  three  promissory 
notes  made  by  the  defendant  to  the  order  of  the  plaintitf  payable  at 
the  Oriental  Bank,  New  York  City.  The  first  note  bears  date  June 
13,  1907,  and  was  for  4  months,  the  second  bears  date  October  28, 

1907,  and  was  for  a  like  period,  and  the  third  is  dated  January  13, 

1908,  and  was  payable  in  30  days.  The  plaintiff  does  not  set  out  the 
notes  in  his  complaint,  nor  does  he  allege  that  they  were  given  for 
value.  The  notes  all  recite  that  they  were  given  for  value,  but  the 
allegations  of  the  complaint  are  confined  to  the  making  and  deliver}- 
of  three  promissory  notes  for  the  amounts  and  on  the  dates  and  for 
the  periods  specified  and  an  allegation  that  thereby  defendant  prom- 
ised to  pay  to  the  plaintiff  the  respective  amounts.  The  answer  con- 
tains no  denial  of  any  of  the  allegations  of  the  complaint,  but  it  is 
therein  alleged  as  a  defense,  first,  that  each  of  the  notes  was  made  for 
the  benefit  and  accommodation  of  the  plaintiff,  and  that  at  the  time  of 
making  the  same  it  was  agreed  between  plaintiff  and  defendant  that 
the  plaintiff,  and  not  the  defendant,  should  pay  the  same.  The  de- 
fendant pleads  as  a  further  defense  an  agreement  in  writing  between 
him  and  the  Ryan-Parker  Construction  Company,  a  New  Jersey  cor- 
poration of  which  the  plaintiff  was  president,  executed  on  the  3d  day 
of  May,  1906,  wherein  and  whereby  in  consideration  of  services  ren- 
dered and  to  be  rendered  by  the  defendant  the  company  agreed,  among 
other  things,  to  pay  and  advance  to  the  defendant  on  account  of  his 
interest  in  another  contract  therein  referred  to  the  sum  of  $1,000  per 
month,  and  he  alleges  that  for  a  short  time  the  monthly  payments  were 
made,  and  then  the  company  was  unable  to  continue  to  make  the 
payments,  and  the  plaintiff,  on  account  of  his  interest  in  the  compa- 
ny, agreed  that,  if  defendant  would  make  his  promissory  notes  to  the 
order  of  the  plaintiff,  he  would  have  the  same  discounted  and  have 
the  proceeds  delivered  to  the  defendant  for  his  use,  and  would  pay 
the  notes  as  they  fell  due  out  of  the  moneys  of  the  company,  and 
charge  the  same  against  the  amounts  owing  by  the  company  to  the 
defendant,  and  further  alleges  that,  in  the  event  that  the  company 
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should  not  have  sufficient  funds  to  meet  the  notes  at  maturity,  he 
would  take  up  the  notes  at  the  bank  where  they  were  discounted,  and 
hold  them  until  he  could  obtain  reimbursement  from  the  funds  of 
the  company  when  they  would  be  taken  up  by  the  company  and 
charged  to  the  defendant's  account;  that  the  notes  upon  which  the 
action  was  based  were  made  pursuant  to  that  agreement;  that  the 
indebtedness  of  the  company  to  defendant  largely  exceeded  the  amount 
of  the  notes;  and  that  the  company  had  ample  funds  with  which  to 
pay  the  notes  at  all  times  since  plamtiff  took  them  up  from  the  bank 
where  they  were  discounted.  On  the  trial  the  court  received,  under 
objection  and  exception  taJcen  by  counsel  for  plaintiff,  the  testimony 
of  the  defendant  tending  to  establish  the  facts  set  forth  in  the  answer 
as  defenses,  subject,  however,  to  a  motion  to  strike  it  out,  and,  after 
receiving  it,  struck  it  out  and  an  exception  was  duly  taken  by  the  de- 
fendant.   We  are  of  opinion  that  this  ruling  requires  a  new  trial. 

[1]  Of  course,  parol  evidence  to  the  effect  that  the  defendant  was 
not  to  pay  his  own  note,  and  that  it  was  to  be  paid  from  the  funds  of 
the  Ryan-Parker  Construction  Company,  in  and  of  itself  tended  to  vary 
the  terms  of  the  notes,  and  would  have  been  inadmissible  for  that  rea- 
son. Jamestown  Business  College  v.  Allen,  172  N.  Y.  291,  64  N.  E. 
952,  92  Am.  St.  Rep.  740.  [2]  Manifestly  this  evidence  did  not  tend 
to  show  that  the  notes  were  delivered  conditionally,  or  were  not  in- 
tended to  have  effect  as  notes,  and  therefore  the  evidence  was  not  ad- 
missible on  that  theory.  Smith  v.  Dotterweich,  200  N.  Y.  299,  93  N. 
E.  985;  Niblock  v.  Sprague,  200  N.  Y.  390,  93  N.  E.  1105;  Higgins 
v.  Ridgway,  153  N.  Y.  130,  47  N.  E.  32.  [7]  I  am  of  opinion,  how- 
ever, that  the  evidence  was  admissible  to  establish  the  first  defense 
pleaded,  namely,  that  the  notes  were  given  for  the  benefit  and  ac- 
commodation of  the  plaintiff.  The  fact  that  the  defendant  did  not 
deny  any  of  the  allegations  of  the  complaint  is  not  an  admission  that 
there  was  a  good  consideration  for  the  notes.  [3]  As  already  ob- 
served, the  complaint  neither  sets  forth  the  notes  in  haec  verba  nor 
contains  an  allegation  that  they  were  given  for  value  or  that  there 
was  any  consideration  therefor,  and  while  it  is  true  that  a  presumption 
arises,  and  doubtless  without  a  recital  to  that  effect  in  the  notes  (sec- 
tions 20  and  320,  Negotiable  Instruments  Law  [chapter  38  of  the 
Consolidated  Laws]),  that  they  were  given  for  value,  and  that  there 
was,  therefore,  a  good  consideration  (section  50,  Negotiable  Instru- 
ments Law;  Carnwright  v.  Gray  et  al.,  127  N.  Y.  92,  27  N.  E.  835, 
12  L.  R.  A.  845,  24  Am.  St  Rep.  424),  yet  the  defendant  could  not 
deny  the  making  of  the  notes,  and  he  was  not  called  upon  to  deny, 
nor  could  he  deny,  the  allegation  that  he  therein  promised  to  pay  the 
plaintiff  the  amount  specified  if  that  allegation  is  to  be  deemed  an  al- 
l^ation  of  fact  with  respect  to  the  contents  of  the  notes,  [4]  and,  if 
it  is  to  be  deemed  an  allegation  of  a  legal  conclusion  with  respect  to 
the  effect  of  the  notes,  then  it  is  not  admitted  by  a  failure  to  deny 
it.  [5]  It  is  well  settled,  however,  that  proof  of  want  of  considera- 
tion may  not  be  given  under  a  general  denial,  but  must  be  specially 
pleaded  (Dubois  v.  Hermance,  56  N.  Y.  673 ;  Carnwright  v.  XJray, 
127  N.  Y.  92,  27  N.  E.  835,  12  L.  R.  A.  845,  24  Am.  St.  Rep.  424; 
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Sprague  v.  Sprague,  80  Hun,  285,  30  N.  Y.  Supp.  162;  Eldrid 
Mathus,  2  N.  Y.  157),  and  it  follows  I  think  that,  if  a  general  c 
does  not  put  in  issue  the  consideration,  a  failure  to  deny  the  mj 
of  a  note  does  not  constitute  an  admission  that  the  notes  were  | 
for  value  or  debar  the  defendant  from  setting  up  failure  of 
sideration  as  a  defense,  for  that  question  only  becomes  an  issi 
being  thus  presented  by  the  answer.  Sprague  v.  Sprague,  s 
Hence  I  think  that  the  giving  of  a  promissory  note  may  be  adm 
and  that  the  defense  of  want  of  consideration  or  that  it  was  mad 
the  benefit  and  accommodation  of  the  plaintiff  may  be  interp 
See  Daniel  on  Negotiable  Instruments  (5th  Ed.)  §§  174,  189. 

[8]  It  is  well  settled  that  parol  evidence  is  admissible  to  show 
a  promissory  note  was  given  by  the  maker  for  the  accommod 
of  the  payee,  the  effect  of  which  is  to  show  that  there  was  no 
consideration  therefor.  Sprague  v.  Sprague,  supra ;  Higgins  v.  1 
way,  supra;  Carnwright  v.  Gray,  supra;  Beacon  Trust  Co.  v. 
bins,  173  Mass.  261,  53  N.  E.  868;  Stapylton  v.  Teague,  85 
407,  29  C.  C.  A.  229;  Evansville  Nat.  Bank  v.  Kaufmann  et  a 
N.  Y.  273,  290,  45  Am.  Rep.  204;  Daniel  on  Negotiable  Instrui 
(Sth  Ed.)  §§  174,  189.  It  seems  to  me  that  if,  when  an  install 
became  due  to  the  defendant  from  the  Ryan-Parker  Constm 
Company  under  the  contract  set  up  in  the  answer,  the  plaintiff 
claimed  to  dominate  and  own  the  construction  company  saw  f 
the  testimony  of  the  defendant  indicates,  to  meet  its  obligatioi 
dividually  and  to  look  to  the  company  for  reimbursement  rather 
have  his  company  embarrassed  by  an  action,  no  objection  to  that  o 
is  apparent.  He  could  either  advance  the  money  or  raise  the  n 
on  his  own  note,  or  on  a  note  given  by  the  defendant  for  his  ac 
modation,  in  thus  securing  his  company  against  an  action  to  en 
the  obligation.  If  he  had  paid  the  money,  it  is  perfectly  clear  th 
would  not  recover  it,  and  if  he  had  given  his  own  note,  and  il 
been  discounted  and  he  had  been  obliged  to  take  it  up,  he  couh 
maintain  an  action  against  the  defendant  thereon.  I  am  of  op 
that  for  the  same  reason  he  cannot  maintain  this  action.  If  these  i 
be  sound,  then  the  testimony  of  the  defendant  which  was  str 
from  the  record  tended  to  establish  a  defense  to  all  of  the  notes. 

Another  theory  would  probably  render  this  testimony  admii 
to  establish  a  defense  to  two  of  the  notes.  The  note  of  June  13, 
was  never  discounted,  and  the  testimony  of  the  defendant  shows 
he  received  no  consideration  therefor,  although  it  appears  on  its 
to  be  the  obligation  of  the  defendant,  who  says  that  it  is  one  of 
notes  for  the  same  amount  bearing  the  same  date  which  were  ] 
by  him  with  the  understanding  that  only  one  of  them  was  to  be 
and  to  become  of  force,  and  this  testimony  is  rendered  probable  b 
fact  that  every  other  note  made  by  either  party  relating  to  the  m 
of  the  indebtedness  of  the  Ryan-Parker  Construction  Company 
according  to  the  testimony  of  the  defendant,  which  could  have 
readily  disproved  on  this  point  if  not  true,  discounted,  and  this 
was 'not.  [8]  With  respect  to  this  note  therefore,  the  effect  o 
testimony  of  the  defendant  is  that  it  was  executed  and  delivere 
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the  understanding  that  it  was  not  to  be  used  provided  the  other  note 
bearing  the  same  date  was  discounted,  and  this  would  bring  it  within 
the  rule,  to  which  reference  has  been  made,  that  it  may  be  shown 
that  there  was  not  an  unconditional  delivery  of  the  note  with  the  in- 
tention that  it  should  become  a  binding  obligation,  were  it  not  for  the 
fact  that  its  execution  and  delivery  are  admitted ;  but,  if  the  plea  that 
the  notes  were  accommodation  paper  be  equivalent  to  a  plea  of  want 
of  consideration,  then  that  defense  would  seem  to  be  established  as  to 
this  note  for  defendant  according  to  his  testimony  received  no  consid- 
eration for  it.  With  respect  to  the  note  of  January  13,  1908,  it  ap- 
pears that  it  relates  back  through  a  series  of  renewals  to  a  note  for 
the  same  amount  executed  by  the  plaintiff  and  indorsed  by  the  de- 
fendant and  discounted  at  the  same  bank  and  the  proceeds  credited  to 
the  account  of  the  defendant.  Manifestly  the  plaintiff  could  not  have 
maintained  an  action  against  the  defendant  on  the  note  of  which  he 
himself  was  the  maker,  and  which  according  to  the  testimony  of  the 
defendant  was  given  on  account  of  the  obligation  owing  by  the  Ryan- 
Parker  Construction  Company  to  the  defendant.  When  that  note  fell 
due,  according  to  the  testimony  of  the  defendant,  a  note  for  the  same 
amount  was  made  by  him  to  the  order  of  the  plaintiff,  but  he  does 
not  say  why  he,  instead  of  the  plaintiff,  became  the  maker.  This  note 
was  discounted  in  the  same  manner  and  the  proceeds  were  credited 
to  the  account  of  the  defendant,  and,  according  to  his  testimony,  he 
drew  a  check  against  that  account  for  the  payment  of  the  plaintiff's 
note.  It  thus  appears  that  the  first  series  of  notes,  of  which  the  note 
of  January  13,  1908,  was  the  last,  was  made  to  pay  the  plaintiff's 
obligation,  and  was  so  used.  It  cannot  be  said,  therefore,  that  the  de- 
fendant received  any  consideration  for  that  note,  and,  according  to 
the  testimony  of  the  defendant,  each  successive  note  in  that  series 
thereafter  was  discounted  and  the  proceeds  placed  to  his  credit,  and 
the  note  falling  due  at  the  time  was  paid  by  his  check  on  the  same  ac- 
count. While,  therefore,  in  form  he  immediately  received  the  consid- 
eration on  the  discount  of  the  last  note  of  this  series  by  the  credit  of 
the  proceeds  to  his  account,  in  fact,  he  received  no  consideration,  be- 
cause, except  in  form,  the  original  position  of  the  parties  had  not  ac- 
cording to  the  testimony  of  the  defendant  changed,  and  it  was  the 
same  as  if  the  renewal  notes  had  followed  the  form  of  the  original 
note,  and  had  been  made  by  plaintiff  and  indorsed  by  defendant. 

With  respect  to  the  second  note,  which  was  the  last  renewal  of  a 
series  of  notes  of  the  same  amount,  the  facts  are  quite  different.  The 
first  note  of  that  series  was  made  by  the  defendant  and  was  discounted 
and  he  received  the  proceeds  of  the  discount,  and  therefore,  with  re- 
spect to  that  note,  he  has  no  defense  excepting  on  the  theory  that  it 
was  made  for  the  benefit  and  accommodation  of  the  plaintiff,  and  that 
he,  in  fact,  received  no  consideration  therefor,  for  the  reason  that  he 
made  it  to  enable  the  plaintiff  to  pay  an  existing  indebtedness  on  the 
part  of  the  Ryan-Parker  Construction  Company  to  him,  which  the 
plaintiff  evidently,  according  to  the  testimony  of  the  defendant,  pre- 
ferred to  pay  rather  than  have  his  company  sued. 

It  follows,  therefore,  that  the  judgment  and  order  should  be  re- 
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versed  and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

CLARKE  and  MILLER,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  concur  with  Mr.  Justice  LAUGHLIN  that 
there  must  be  a  new  trial  of  this  case  on  the  ground  that  there  was 
evidence  that  the  note  of  June  13,  1907,  was  without  consideration, 
and  that  the  note  of  January  13,  1908,  was  also  without  consideration, 
for  the  reasons  stated  by  Mr.  Justice  LAUGHLIN  in  his  opinion.  I 
dissent,  however,  as  to  the  competency  of  the  evidence  to  aflfect  the 
liability  of  the  defendant  as  to  the  second  note  sued  on. 

The  evidence  is  undisputed  that  by  that  note  the  defendant  prom- 
ised to  pay  to  the  plaintiff  the  sum  specified;  that  that  note  was  ac- 
tually discounted  for  the  benefit  of  the  defendant;  that  he  received 
the  proceeds  thereof ;  and  the  rule  that  parol  evidence  could  not  be 
received  to  contradict  the  express  provisions  of  a  written  instrument 
prevented  the  defendant  from  proving  that  the  note  by  which  he 
promised  to  pay  the  plaintiff  a  sum  of  money  at  a  specified  time  was 
without  consideration  because  when  the  note  was  given  the  plaintiff 
promised  to  pay  it  when  due. 

SCOTT,  J.,  concurs. 


PEOPLE  ex  rel.  GRIFFITHS  et  al.  v.  BOARD  OF  SUFRS  OP  ONEIDA 

CX)UNTY. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  22,  1911.) 

Counties  (§  124*) — County  Board— Committee— Contractb^Ratification. 

The  county  board  of  supervisors  appointed  a  committee  of  its  members 
to  erect  a  hospital.  The  committee  awarded  a  contract  therefor  to  relat- 
ors, and,  after  work  was  begun,  the  State  Board  of  Charities  required 
changes  in  the  plans  which  increased  the  cost  nearly  three^uarters. 
The  changes  were  adopted  by  the  county  board  on  report  of  Its  commit- 
tee, showing  all  its  action,  including  the  original  letting  of  the  contract 
Subsequently  a  number  of  the  relators'  requisitions  for  payments  on  ac- 
count were  audited  and  paid  by  the  board,  after  a  visit  to  the  building, 
and  with  full  knowledge  of  the  situation.  Other  contracts  for  lighting, 
heating,  and  sewers  for  the  building  were  also  let  to  other  parties,  and 
finally  the  building  was  completed  and  accepted  by  the  architect  Held 
that,  whether  or  not  the  committee  of  the  board  could  let  the  contract 
for  the  building,  their  acts  in  so  doing  had  been  ratified  by  the  full 
board,  so  that  relator's  claim  for  payment  was  improperly  rejected. 

[Ed.  Note. — For  other  cases,  see  Counties,  Dec.  Dig.  §  124.*] 

Certiorari  by  the  People,  on  the  relation  of  Griffith  Griffiths  and 
another,  to  review  the  action  of  the  Board  of  Supervisors  of  Oneida 
County  in  disallowing  bills  for  balance  due  under  contract  for  the 
construction  of  a  hospital  in  connection  with  the  county  almshouse, 
etc.    Reversed,  and  bills  allowed  and  ordered  paid. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

*For  other  cases  see  same  topic  &  §  numbkr  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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Keman  &  Keman  and  Warnick  J.  Keman,  for  relators. 
A.  L.  McAdam  and  Edwin  H.  Risley,  for  defendants. 

WILLIAMS,  J.  The  action  of  the  defendants  in  rejecting  relators' 
bills  should  be  reversed  and  the  bills  allowed  and  ordered  paid,  with 
interest  from  December  23,  1909,  with  costs.  The  writ  was  granted 
February  5,  1910,  on  a  petition  by  the  relators  made  that  day.  At  an 
annual  session  of  the  board,  December  10,  1907,  a  public  hearing  was 
had  as  to  the  necessity  of  a  hospital  building  in  connection  with  the 
almshouse.  December  24,  1907,  a  resolution  was  passed  by  the  board 
that  the  chairman  appoint  a  committee  of  five,  the  chairman  being  one, 
to  inquire  as  to  the  necessity  of  such  a  hospital,  to  confer  with  the 
State  Board  of  Charities  and  request  plans  and  specifications,  and 
to  obtain  estimates  of  the  cost  of  construction,  to  report  at  the  next 
session  of  the  board  with  their  opinion.  A  committee  was  appointed 
under  the  resolution  consisting  of  the  chairman,  Lorin,  and  McCrary, 
Clark,  Swancott,  and  Hyde,  and  was  designated  the  "Hospital  Com- 
mittee." The  board  adjourned  without  day.  The  committee  organ- 
ized, employed  a  clerk,  and  entered  upon  the  performance  of  its  du- 
ties. At  a  special  session  of  the  board  held  February  20,  1908,  the 
committee  submitted  its  report  with  its  opinion  that  a  hospital  build- 
ing should  be  erected,  and  asked  that  the  committee  be  authorized  to 
construct  the  hospital.  The  report  was  adopted.  The  committee 
thereupon  proceeded  to  secure  plans,  procure  their  approval  by  the 
State  Board  of  Charities,  advertise  for  bids  for  the  construction,  and 
upon  the  coming  in  and  opening  of  the  bids  they  awarded  the  contract 
in  question  to  the  relators  for  $83,550,  and  June  11,  1908,  a  written 
contract  was  executed  by  the  full  committee  and  the  relators,  the 
party  of  the  first  part  being  named  the  board  of  supervisors,  on  behalf 
of  the  county,  by  the  committee.  The  work  under  the  contract  was 
commenced  June  20,  1908.  The  State  Board  of  Charities  interfered, 
and  required  a  change  of  the  plans,  and  such  change  increased  the 
contract  price  of  the  hospital  to  $144,692.  August  10,  1908,  the  re- 
lators made  a  requisition  for  work  performed  under  the  contract  of 
$21,250,  being  85  per  cent,  of  $25,000.  In  October,  1908,  the  com- 
mittee advertised  for  bids  and  made  contracts  with  parties  other  than 
the  relators  for  plumbing,  gasfitting,  hot  water  supply,  sewers,  and 
electric  light  fixtures.  November  11,  1908,  the  board  convened  in 
its  regular  annual  session.  December  8,  1908,  the  committee  invited 
the  full  board  of  supervisors  to  visit  and  examine  the  new  hospital, 
then  being  constructed,  and  December  16,  1908,  such  visit  was  made, 
and  an  inspection  of  the  building  was  had.  December  17,  1908,  the 
committee  presented  a  full  report  to  the  board,  setting  forth  all  that 
they  had  done,  the  contract  originally  made  with  relators,  the  change 
made  on  the  requirement  of  the  State  Board  of  Charities,  and  the  other 
contract  for  plumbing,  etc.  This  report  was  approved  of,  received, 
and  adopted.  December  22,  1908,  the  committee  of  the  board  on  ac- 
counts examined  and  audited  the  accounts  of  the  newspaper  for  ad- 
vertising the  bids  for  the  contracts  made  by  the  hospital  committee, 
and  these  bills  were  by  resolution  of  the  board  ordered  paid.  De- 
cember 31, 1903,  the  said  committee  of  the  board  on  accounts  examined 
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and  audited  18  bills,  aggregating  $94,957.62,  for  services  rendered  and 
expenses  incurred  in  the  construction  of  the  hospital,  which  included 
three  requisitions  of  the  relators,  the  one  already  referred  to,  August 
10,  1908,  of  $21,250,  another  October  6,  1908,  of  $25,500,  the  third 
November  23,  1908,  of  $37,500,  and  requisition  upon  the  contract  for 
plumbing,  etc.,  and  amount  paid  for  blue  prints  and  architect's  in- 
spectors, watchman,  etc.  All  these  bills  were  by  resolution  of  the 
board  allowed  and  ordered  paid.  Bills  aggregating  $29,907.95  for 
ventilating  system  for  the  hospital  were  also  audited  by  the  committee 
on  accounts,  and  by  resolution  of  the  board  allowed  and  ordered  paid. 
The  board  finally  adjourned  January  5,  1909,  and  the  regular  session 
of  1908  was  ended. 

Thereafter  the  sessions  of  the  board  were  under  a  new  law  to  be 
held  quarterly  in  February,  May,  August,  and  November  in  place  of 
one  annual  session  in  November.  No  action  was  taken  with  reference 
to  the  hospital  at  the  regular  session  in  February,  1909.  The  work 
was  proceeding  under  the  various  contracts.  A  special  meeting  of  the 
board  was  held  April  30,  1909,  at  which  the  hospital  committee  pre- 
sented a  written  report,  which  was  received  and  filed.  Reference  was 
made  therein  to  the  question  of  the  right  of  the  committee  to  let  the 
contracts  and  construct  the  hospital,  which  had  recently  been  sug- 
gested, and  to  the  matter  of  heating  and  ventilation  of  the  building, 
bids  for  which  had  been  received,  but  remained  unopened,  to  await 
the  action  of  the  board.  No  action  was  taken  by  the  board  with  ref- 
erence to  the  hospital.  The  main  object  of  the  special  meeting  was 
to  consider  another  subject.  May  12,  1909,  the  board  met  in  its  reg- 
ular quarterly  session.  The  attorney  for  the  board  submitted  an  opin- 
ion, at  the  request  of  a  supervisor,  to  the  effect  that  the  original  action 
of  the  hospital  committee  in  constructing  the  hospital  and  making  the 
contract  with  relators  was  unauthorized  and  illegal,  but  that  thty  had 
very  likely  been  ratified  by  the  board  which  had  full  authority  m  the 
matter,  and  suggesting  that  the  question  would  be  brought  before  the 
court  if  the  board  refused  to  audit  further  bills  under  the  contract. 
A  resolution  was  thereupon  oflfered  that  all  work  on  the  hospital  be 
discontinued  until  further  action  by  the  board,  but  was  not  adopted. 
Then  the  board  passed  a  resolution  that  it  would  not  audit  any  claims 
or  pay  any  bills  for  material  or  services  in  connection  with  the  hos- 
pital until  the  legality  of  the  contracts,  and  the  bills  or  accounts  had 
been  passed  upon  by  the  courts  and  determined  to  be  valid  and  binding 
claims  against  the  county,  and  this  without  any  prejudice  to  any  of 
the  bills.  The  work  on  the  hospital  was  continued.  October  4,  1909, 
the  board  in  special  session  directed  its  clerk  to  advertise  for  bids  for 
heating  and  ventilating  the  hospital,  and  thereafter  at  a  special  session, 
October  19,  1909,  the  bids  were  opened  and  the  contract  let  for  $18,- 
000.  In  November,  1909,  the  hospital  was  completed  and  was  accepted 
by  the  architect,  who  certified  the  contract  had  been  fully  performed  by 
the  relators.  November  19,  1909,  at  a  regular  quarterly  session  of 
the  board,  bills  were  presented  by  the  relators,  one  of  $62,242  for  bal- 
ance on  contract  and  two  others  of  $2,848.61  and  $142.80  for  extra 
work.     These  bills  were  duly  verified  by  the  relators  and  were  ap- 
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proved  and  certified  to  by  the  architect  and  the  hospital  committee. 
December  21,  1909,  the  hospital  committee  made  its  final  report  to 
the  board,  giving  full  figures,  etc.  On  the  same  day  the  various  hos- 
pital bills  were  reported  by  the  committee  of  the  board  on  accounts, 
and  on  December  23,  1909,  a  motion  to  allow  the  bills  was  lost  and 
the  bills  rejected  altogether.  Many  bills  connected  with  the  hospital, 
other  than  the  relators',  were  audited  and  paid  by  the  board  after  the 
rejection  of  the  relators'  bills. 

This  general  statement  of  facts  seems  to  indicate  that  we  have 
here  a  clear  case  for  the  application  of  the  rule  of  ratification.  We 
are  not  inclined  to  follow  the  defendants'  counsel  through  the  little 
details  of  facts  upon  which  he  interposes  all  sorts  of  technical  ob- 
jections to  the  doing  of  justice  to  these  relators.  There  is  no  dispute 
as  to  the  items  of  their  accounts.  They  were  not  rejected  because  the 
items  were  in  any  respect  incorrect,  but  upon  the  ground  that  there 
having  been  a  question  raised  as  to  the  liability  of  the  county  for  the 
bills,  and  its  counsel  having  suggested  such  a  course  might  be  pur- 
sued, the  board  would  refuse  to  audit  and  pay  them  until  they  were 
held  by  the  courts  to  be  valid  and  binding  against  the  county.  The 
county  has  a  building  worth  substantially  all  the  contract  provided 
should  be  paid  for  its  construction.  It  may  be  larger  than  the  county 
needed,  but  that  is  no  fault  of  the  relators.  They  did  not  assume  to 
dictate  as  to  the  dimensions  or  expense  of  it.  The  hospital  committee 
under  the  guidance  of  the  State  Board  of  Charities  and  with  the  full 
knowledge  of  the  board  of  supervisors  passed  upon  and  settled  these 
questions.  The  contract  has  been  fully  performed  by  the  relators, 
and  now  we  are  asked  to  decide  that  the  balance  to  be  paid  on  the  con- 
tract and  extras,  aggregating  $65,233.41,  cannot  be  enforced  by  reason 
of  want  of  power  in  the  committee  to  make  the  contract  and  to  con- 
struct the  building  and  by  reason  of  innumerable  technical  objections 
and  reasons  covering  pages  and  pages  of  the  record  and  defendants' 
brief.  The  board  itself  had  full,  power  to  construct  this  building  and 
make  contracts  therefor.  It  appointed  a  committee  to  have  direct 
charge  of  the  business,  and  all  the  parties  then  supposed  the  committee 
was  acting  within  its  legal  authority  in  making  the  contract  and  carry- 
ing on  the  construction.  The  board  knew  what  was  being  done,  went 
in  a  body  and  inspected  the  work,  and  then  approved  of  the  action  of 
the  committee,  and  paid  large  amounts  made  by  the  committee  under 
the  contract  and  in  the  construction.  There  came  a  time,  however, 
when  the  county  was  stirred  up  by  the  institution  of  investigations  as 
to  the  dealing  with  county  funds  by  public  officials.  The  attention  of 
the  board  was  directed  to  the  question  whether  the  contract  with  the 
relators  should  not  have  been  made  by  the  board  itself,  instead  of  the 
hospital  committee,  and  therefore  it  refused  to  pay  out  further  money 
on  account  of  the  contract  until  the  courts  said  it  should  do  so.  There 
was  no  objection  to  such  a  course  if  the  board  wanted  to  put  upon  the 
county  the  expense  of  a  litigation.  But  it  seems  to  me  beyond  doubt 
that  there  was  a  complete  ratification  by  the  board  of  the  action  of  its 
committee,  and  that  the  county  is  liable  for  the  relators'  bills. 

The  opinion  of  the  counsel  for  the  board  was  a  very  fair  one,  and 
128N.Y.S.— 41 
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would  have  led  the  board  to  pay  these  bills,  I  should  suppose,  if  it  had 
not  been  for  the  peculiar  condition  of  the  public  mind  in  the  county  at 
that  time. 

Action  of  the  defendants  in  rejecting  the  relators*  bills  reversed  and  the 
bills  allowed,  to  be  paid  with  interest  from  December  23,  1909,  with  |50  costs 
and  disbursements.    All  concur. 


REYNOLDS  et  aL  v.  HARLEM  CONST.  00. 
(Supreme  Court,  Appellate  Term.    March  23,  1911.) 

1.  Execution  (S  420%,*  New,  vol.  10,  Key  No.  Series>— Wages  of  EnPLOTf- 

Statutoby  Conditions. 

To  authorize  execution,  under  Code  Civ.  Proc.  S  1391,  against  an  em- 
ployer on  a  Judgment  against  an  employ^,  it  is  necessary  to  show  that 
a  judgment  against  the  employ^  was  recovered  and  that  execution  there- 
on was  returned  wholly  or  in  part  unsatisfied. 

2.  Pleadinq  (§  376*) — Issues— Matters  to  be  Pbovbi>— AniassiONS. 

On  a  complaint,  in  an  action  under  Code  Civ.  Proc.  §  1391,  for  failing 
to  pay  part  of  the  wages  of  an  employ^  after  execution  against  the  wages 
had  been  served  on  the  employer,  which  alleges  that  execution  against 
the  wages  was  "duly"  issued  and  that  the  sheriff  "duly"  presented  the 
execution  to  the  employer,  who  failed  to  make  the  paym^it,  evidence  of 
the  rendition  of  the  Judgment  and  of  issuance  and  service  of  the  execu- 
tion was  unnecessary,  where  defendant,  by  his  answer,  admitted  that  tbe 
execution  was  "duly"  issued  and  "duly"  presented  to  defendant. 

FEd.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ff  1225-1227; 
Dec.  Dig.  {  376.*] 

3.  WoBDS  AND  Phbases— "Duly." 

The  word  "duly"  means  "according  to  law,"  that  is,  according  to  the 
statute  governing  the  subject,  and  implies  the  existence  of  every  fact  es^ 
sential  to  perfect  regularity  of  procedure. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  vol.  8»  i*. 
2259,  2260.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Florence  B.  Reynolds  and  another  against  the  Harlem 
Construction  Company.-  From  a  judgment  for  plaintiff s,  defendant 
appeals.    Affirmed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Thomas  P.  Ford,  for  appellant. 

Reuben  Cohen,  for  respondents. 

SEABURY,  J.  This  action  is  brought  against  the  defendant 
corporation  upon  the  ground  that  the  defendant  failed  to  pay  10  per 
cent,  of  the  wages  of  one  of  its  employes  after  an  execution  against 
the  salary  of  such  employe  had  been  served  upon  it.  The  action  is 
brought  under  section  1391  of  the  Code  of  Civil  Procedure.  The 
plaintiff  alleged  and  proved  that  one  Grow  was  an  employe  of  the  de- 
fendant, and  that : 

'^Pursuant  to  an  order  duly  made  and  entered  by  a  justice  of  the  Supreme 
Court,  New  Tork  county,  on  the  12th  day  of  March,  1910,  an  execation 

•For  otiier  easei  im  nam^  topic  A  8  i^jicber  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rn>'r  Iiid«ni 
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•  •  •  was  duly  issued  out  of  the  Supreme  Court,  New  York  county,  in 
favop  of  the  plaintiffs,  •  •  •  and  •  ♦  ♦  on  the  2l8t  day  of  March, 
1910,  said  sheriff  duly  presented  said  execution  to  the  Harlem  Oonstruction 
Company,  the  defendant  herein." 

The  plaintiff  also  proved  that  the  defendant  failed  to  pay  the  pre- 
scribed percentage  of  the  wages  of  its  eftiploye  to  the  officer  presenting 
said  execution  to  it.  No  proof  was  offered  to  show  that  a  judgment 
had  been  recovered  against  the  defendant's  employe,  or  that  an  execu- 
tion upon  said  judgment  had  been  returned  wholly  or  partly  unsat- 
isfied. The  appellant  contends  that,  in  the  absence  of  such  proof, 
the  plaintiff  failed  to  establish  a  cause  of  action  under  the  statute 
referred  to  above. 

[1]  It  was  necessary,  before  such  an  execution  as  is  contemplated 
by  the  statute  could  be  "presented"  to  the  defendant,  that  judgment 
against  the  employe  should  have  been  recovered,  and  that  execution 
thereon  should  have  issued  and  been  returned  wholly  or  partly  unsat- 
isfied. That  these  steps  are  essential  prerequisites  to  the  making  of 
an  order  providing  that  execution  shall  issue  against  the  wages  or 
salary,  etc,  of  the  judgment  debtor,  is  evident  from  the  provision  of 
section  1391  of  the  Code  of  Civil  Procedure.  [2]  The  answer  of  the 
defendant  admits  the  fact  that,  pursuant  to  an  order  duly  made  and 
entered,  the  execution  against  the  wages  of  said  Grow  was  "duly" 
issued  out  of  the  Supreme  Court,  and  that  the  sheriff  "duly"  presented 
said  execution  to  the  defendant.  [3]  The  word  "duly"  has  frequently 
been  defined  as  meaning  according  to  law — "that  is,  according  to  the 
statute  governing  the  subject — and  implies  the  existence  of  every  fact 
essential  to  perfect  regularity  of  procedure."  Brownell  v.  Town  of 
Greenwich,  114  N.  Y.  518,  527,  22  N.  E.  24,  26,  4  L.  R.  A.  685. 

Interpreting  the  word  "duly"  in  the  sense  in  which  it  has  been  ju- 
dicially defined,  we  think  that  the  complaint  stated  a  cause  of  action 
against  the  defendant,  and  that  the  admissions  by  the  defendant  that 
the  execution  was  "duly"  issued  and  "duly"  presented  left  it  without 
any  defense  to  this  action,  and  that  the  learned  court  below  properly 
granted  judgment  in  favor  of  the  plaintiff. 

Judgment  affirmed,  with  costs.    AH  concur. 


PENNSYLVANIA  R,  CO.  v.  MOGI  et  al. 
(Supreme  Court,  Appellate  TeruL    March  18,  1911.) 

CASBIEBS  (i  35*) — CHABOEa— INTEBSTATE  OOlfMEBCE— CABBIAOE  OF  FBEIGHT. 

Under  the  interstate  commerce  act  (Act  Feb.  4,  1887,  c.  104,  §  2,  24 
Stat.  379  [U.  S.  Comp.  St  1901,  p.  3155]),  prohibiting  discrimination  by 
special  rate  or  device,  a  contract  by  a  carrier  for  transportation  for  a 
less  compensation  than  the  published  rate  is  invalid,  and  where  at  the 
time  of  a  shipment  neither  the  carrier  nor  the  shipper  had  any  actual 
knowledge  of  the  actual  weight  of  the  goods,  and  the  carrier  received 
compensation  based  on  a  specified  weight  while  the  goods  actually  weighed 
more,  it  could  recover  the  balance  according  to  the  schedule  of  rates 
eatabUshed  and  file^ 

[Ed.  Note.— For  other  cases,  see  CJarriers,  Cent.  Dig.  S  94;  Dec.  Dig.  { 
35.*] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First 
trict. 

Action  by  the  Pennsylvania  Railroad  Company  against  Ketaro 
and  another,  copartners  doing  business  under  the  firm  name  and 
of  Mogi,  Momonio  &  Co.    From  a  judgment  for  defendants,  and 
an  order  denying  a  new  trial,  plaintiff  appeals.    Reversed,  and 
ment  ordered  for  plaintiff. 

Argued  before  GUY,  PLATZEK,  and  GAVEGAN,  JJ. 

Robinson,  Biddle  &  Benedict  ( Norman  B.  Beecher  and  C  W. 
nin^ham,  of  counsel),  for  appellant. 

John  J.  Schwartz  (David  B.  Buckley,  of  counsel),  for  respon< 

GAVEGAN,  J.  The  action  was  brought  to  recover  the  su 
$51  freight  charges  for  certain  goods  shipped  by  the  defendants 
Ocean  Grove,  N.  J.,  to  Indianapolis,  Ind.,  over  the  plaintiflf's 

The  plaintiff  is  a  foreign  corporation,  and  a  common  carri( 
freight  for  hire,  engaged  solely  in  the  business  of  interstate  comn 

On  October  21,  1905,  the  defendants  at  Ocean  Grove,  N.  J 
dered  the  plaintiff  to  furnish  a  car  for  the  transportation  of  a 
goods  from  Ocean  Grove,  N.  J.,  to  Indianapolis,  Ind.  The  car 
duly  furnished  and  loaded  by  the  defendants  with  said  goods, 
signed  to  themselves  at  Indianapolis,  Ind.,  for  which  plaintiff  i 
its  regular  shipping  receipt.  Sixteen  thousand  eight  hundred  pc 
was  the  actual  weight  of  the  goods,  which  were  duly  transporte< 
delivered  to  the  defendants  at  Indianapolis,  Ind.,  on  October  3, 
The  legal  freight  rate  as  duly  published  and  filed  by  the  Intel 
Commerce  Commission  on  such  a  shipment  was  75  cents  per  hui 
pounds,  thus  making  the  sum  of  $126  the  legal  and  proper  charg 
transportation.  Of  this  sum,  however,  only  $75  has  been  paid 
on  December  20,  1905,  the  plaintiff  demanded  of  the  defendant 
balance  of  $51,  payment  of  which  was  refused.  At  the  time  o 
shipment,  neither  party  had  any  actual  knowledge  that  the  weig] 
the  goods  in  this  shipment  was  more  than  10,000  poimds,  and  th 
f endants  had  no  express  notice  or  actual  knowledge  that  said  w 
was  greater  until  December  20,  1905.  Between  November  3, 
and  December  20,  1905,  the  period  between  the  delivery  of  the 
ment  and  the  demand  for  the  payment  of  $51  herein  claimed, 
of  the  goods  were  disposed  of  at  a  selling  price  based  among  ( 
things  on  the  cost  of  transportation.  The  court  below  in  its  opi 
bases  its  decision  on  the  ground  that  the  charge  for  10,000  pounds 
the  result  of  a  mistake  pure  and  simple,  and  not  the  result  of  a 
ful  attempt  to  avoid  the  interstate  commerce  act  (Act  Feb.  4,  1 
c.  104,  24  Stat.  379  (U.  S.  Comp.  Ct.  1901,  p.  3154),  and  under  1 
circumstances  it  does  not  come  within  the  intent  of  this  act  to 
the  defendants  liable  for  the  freight  charges  herein  claimed. 

The  rights  of  the  parties  to  this  action  must  be  determined  by 
provisions  of  the  interstate  commerce  act,  which  is  now  the  supi 
law  of  the  land  with  regard  to  interstate  shipments,  and  which 
in  full  force  and  effect  in  1905,  when  the  transaction  herein  refe 
to  took  place. 
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The  sections  of  the  act  to  regulate  commerce,  material  to  the  plain- 
tiff's claim,  are  as  follows: 

"Sec.  2.  That  if  any  common  carrier  subject  to  the  provisions  of  this  act 
shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  drawback,  or  device, 
charge,  demand,  collect,  or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  any  service  rendered,  or  to  be  rendered,  in  the  trans- 
portation of  passengers  or  property,  subject  to  the  provisions  of  this  act, 
than  it  charges,  demands,  collects,  or  receives  from  any  other  person  qt  per^ 
sons  for  doing  for  him  or  them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially  similar  circum- 
stances and  conditions,  such  common  carrier  shall  be  deemed  guilty  of  un- 
just discrimination,  which  is  hereby  prohibited  and  declared  to  be  unlawful." 

Section  6  of  that  act  reads  in  part: 

'*And  wl)en  any  such  common  carrier  shall  have  established  and  published 
its  rates,  fares,  and  charges  in  compliance  with  the  provisions  of  this  section, 
it  shall  be  unlawful  for  such  common  carrier  to  charge,  demand,  collect,  or 
receive  from  any  person  or  persons  a  greater  or  less  compensation  for  the 
transportation  of  passengers  or  property,  or  for  any  service  in  connection 
therewith,  than  is  specified  in  such  published  schedule  of  rates,  fares,  and 
charges  as  may  at  the  time  be  in  force." 

The  statute  in  terms  makes  this  as  much  the  duty  of  the  shipper 
to  pay  the  carrier  its  legal  compensation  as  of  the  carrier  to  collect 
the  same,  and  the  federal  courts  have  uniformly  held  in  construing 
the  statute  that  a  carrier  could  not  agree  to  carry  for  less  compensa- 
tion than  the  rate  published  and  filed  v^rith  the  Interstate  Commerce 
Commission.  If  such  a  contract  is  attempted  to  be  made,  it  has  no 
binding  force,  and  the  aggrieved  party  may  recover  the  diflference 
between  the  compensation  at  the  rate  filed  and  the  compensation  at 
the  rate  charged,  irrespective  of  whether  or  not  the  other  party  has 
been  damaged  by  the  mistake.  Texas  &  Pacific  R.  R.  Co.  v.  Mugg, 
202  U.  S.  242,  26  Sup.  Ct.  628,  50  L.  Ed.  1011 ;  Gulf,  Colorado,  etc., 
Ry.  v.  Hefly,  158  U.  S.  98,  15  Sup.  Ct.  802,  39  L.  Ed.  910. 

The  point  is  made  by  the  defendants  that  the  case  at  bar  is  distin- 
guishable for  the  reason  that  the  mistake  relates  to  the  proper  weight, 
rather  than  to  the  proper  rate.  The  language  of  sections  2  and  6 
above  quoted  is,  "Greater  or  less  compensation.*'  Clearly,  the  actual 
weight  is  of  as  much  importance  in  arriving  at  thfe  correct  compensa- 
tion as  the  legal  rate,  and  equal  compensation  for  like  services  is  the 
essential  thing  required  by  the  interstate  commerce  act.  "It  cannot 
be  challenged  that  the  great  purpose  of  the  act  to  regulate  commerce, ' 
whilst  seeking  to  prevent  unjust  and  unreasonable  rates,  was  to  secure 
equality  of  rates  as  to  all  and  destroy  favoritism,  these  last  being  ac- 
complished by  requiring  the  publication  of  tariffs  and  by  prohibiting 
secret  departures  from  such  tariffs,  and  forbidding  rebates,  prefer- 
ences, and  all  other  forms  of  utidue  discrimination.  To  this  extent 
and  for  these  purposes  the  statute  was  remedial,  and  is  therefore  en- 
titled to  receive  that  interpretation  which  reasonably  accomplishes  the 
great  public  purpose  which  it  was  enacted  to  subserve.  *  *  * 
The  all-embracing  prohibition  against  directly  or  indirectly  charging 
less  than  the  published  rates  shows  that  the  purpose  of  the  statute  was 
to  make  the  prohibition  applicable  to  every  method  of  dealing  by  a 
carrier:  by  which  the  forbidden  result  could  be  brought  about.     If 


Digitized  by 


Google 


646  128  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

the  public  purpose  which  the  statute  was  intended  to  accomplish  be 
borne  in  mind,  its  meaning  becomes,  if  possible,  clearer."  N.  Y.,  N. 
H.  &  H.  R.  R.  Co.  V.  Interstate  Commerce  Commission,  200  U.  S.  361, 
391,  26  Sup.  Ct.  272,  50  L.  Ed.  515. 

From  the  foregoing  it  would  appear  that  the  plaintiff  is  under  a 
positive  duty  to  collect  such  charges  as  it  has  legally  earned,  and  that 
it  cannot  waive  its  right  to  collect  its  legal  compensation.  Apparently 
the  court  below  based  its  decision  that  the  plaintiff  cannot  recover  in  • 
this  action  upon  the  ground  that  no  express  agreement  or  willful  at- 
tempt to  avoid  the  interstate  commerce  act  is  shown.  But  in  the  cases 
cited  from  all  that  appears  in  the  record  the  undercharge  was  also 
the  result  of  a  mistake.  Certainly  no  willful  attempt  to  avoid  the 
interstate  commerce  act  was  proven.  The  effect  of  these  decisions  is 
that  a  violation  of  the  interstate  commerce  act  is  a  question  not  of 
intent,  but  of  fact.  "Besides,  all  the  contentions  just  noticed  proceed 
upon  a  mistaken  legal  conception  that  the  application  of  the  statutory 
prohibition  depends,  not  upon  whether  the  effect  of  the  acts  done  is 
to  violate  those  prohibitions,  but  whether  tlie  carrier  intended  to  vio- 
late the  statute."  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  Interstate  Commerce 
Commission,  200  U.  S.  361,  398,  26  Sup.  Ct.  280,  50  L.  Ed.  515. 
The  United  States  Supreme  Court  in  its  latest  decisions  construing 
the  interstate  commerce  act  has  made  it  quite  clear  that  the  act  is 
an  absolute  prohibition  against  charging  less  than  the  published  rates 
directly  or  indirectly ;  that  is,  by  any  and  every  method  by  which  the 
result  could  be  brought  about.     L.  &  N.  R.  R.  Co.  v.  Mottley  et  al, 

219  U.  S.  467,  31  Sup.  Ct.  265,  55  L.  Ed.  ;   Atlantic  Coast  Line 

R.  R.  V.  Riverside  Mills,  219  U.  S.  186,  31  Sup.  Ct.  164,  55  L.  Ed. 

;   C.  I.  &  L.  R.  R.  V.  United  States,  219  U.  S.  486,  31  Sup.  Ct 

272,  55  L.  Ed. .    It  follows  that  the  result  accomplished  in  this  case 

even  conceding  that  the  parties  acted  innocently  and  were  honestly 
mistaken  was  the  obtaining  a  rate  less  than  the  schedule  filed,  that 
such  result  was  a  violation  of  the  interstate  commerce  act,  that  the 
contract  between  the  parties  was  void,  and  that  the  plaintiff  is  entitled 
to  receive  compensation  at  the  scheduled  rates. 

The  judgment  should  be  reversed,  and  judgment  ordered  for  the 
plaintiff  for  the  amount  claimed,  with  costs.     All  concur. 


PEOPLE  V.  GRACEFFO. 
(Supreme  Conrt,  Appellate  Division,  Fourth  Department     March  22,  191L) 

1.  Intoxicating  Liquobs  ft  197*) — Oftenses— Indictment. 

Under  Liquor  Tax  Law  (Consol.  Lftws  1909,  c.  34)  §  30,  prohibiting  the 
keeping  open  of  entrances  to  isaloons,  etc.,  while  sales  are  forbidden,  an 
Indictment  charging  that  on  a  Sunday  defendant  opened  a  saloon  where 
intoxicants  were  kept  for  sale  by  defendant  and  another  suffldently 
charges  defendant  as  a  principal,  and  hence  charges  an  offense  which 
may  be  prosecuted  by  indictment,  and  of  which  the  County  Court  has  Jn- 
rlfdlction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  |  216; 
Dec.  Dig.  §  197.*1 

*  — ■ — __ —  I         ■ 

•For  other  cases  see  same  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  <lat«,  ft  Rep'r  IndcxM 
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2.  GuiniTAL  Law  (§  968*) — Motior  in  Asbest— Scopk  of  Remedt. 

Under  Code  Or.  Proc.  }S  331;  467,  motion  in  arrest  lies  only  on  the 
ground  that  the  court  Is  without  Jurisdiction  of  the  subject'-matter  or 
that  the  indictm^t  does  not  charge  an  olfense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  {|  2423-2444; 
Dec.  Dig.  i  96S.*] 

Appeal  from  Cayuga  County  Court 

Joseph  Graceffo  was  convicted  of  violating  the  liquor  tax  law,  and 
the  People  appeal  from  an  order  in  arrest  of  judgment.  Reversed  and 
remitted. 

Argued  before  McLENNAN,  P.  J.,  and  SPRING,  WILLIAMS, 
KRUSE,  and  ROBSON,  JJ. 

Albert  H.  Clark,  Asst.  Dist.  Atty.,  for  the  People. 
Oscar  Tryon,  for  respondent 

SPRING,  J.  The  grand  jury  of  Cayuga  county  in  May,  1910, 
found  an  indictment  against  the  defendant,  charging  him  with  violat- 
ing subdivision  *'g"  of  section  30  of  the  liquor  tax  law.  The  trial  of 
the  indictment  was  transferred  to  the  County  Court,  and  after  a  ver- 
dict of  guilty  the  court,  upon  motion  of  the  defendant,  granted  an  or- 
der in  arrest  of  judgment,  on  the  ground  that  the  County  Court  did  not 
have  jurisdiction  over  the  subject  of  the  indictment. 

Section  30  of  the  liquor  tax  law  prohibits  "any  person/*  whether  he 
has  paid  the  prescribed  tax  or  not,  from  doing  certain"  acts  specifically 
set  forth  in  separate  subdivisions  of  the  section.  Among  these  is  sub- 
division "g,"  which  reads  as  follows  : 

"To  have  opened  or  unlocked  any  door  or  entrance  from  the  street,  all^, 
yard,  hallway,  room  or  adjoining  premises  to  the  room  or  rooms  where  any 
liquors  are  sold  or  kept  for  sale  during  the  hours  when  the  sale  of  liquors  is 
forbidden,  except  when  necessary  for  the  egress  or  ingress  of  the  perscm  hold- 
ing the  liquor  tax  certificate  authorizing  the  traffic  in  liquors  at  such  place, 
or. members  of  his  family,  or  his  serrants,  for  purposes  not  forbidden  by  this 
chapter ;  or  to  admit  to  such  room  or  rooms  any  other  persons  during  hours 
when  the  sale  of  liquor  is  forbidden." 

There  are  two  counts  in  the  indictment  against  the  respondent.  The 
first  charges  him  on  a  Sunday,  at  the  time  and  place  specified,  with 
having  "unlawfully  opened  and  caused  to  be  opened,"  following  the 
language  of  the  subdivision  quoted,  the  door,  which  was  the  entrance 
from  the  street,  to  a  room  where  liquors  were  sold  and  kept  "by  said 
defendant  and  one  Antonino  Graceffo."  The  second  count  accuses  the 
defendant  with  having  "admitted"  at  the  same  time  certain  named  per- 
sons into  said  room,  "not  being  members  of  the  family  of  Antonino 
Graceffo,  who  held  the  liquor  tax  certificate  for  said  place,"  and  who 
were  not  of  the  family  of  the  defendant,  or  the  servants  of  either  him 
or  the  holder  of  the  tax  certificate. 

As  will  be  noted,  the  violation  of  the  statute  is  made  when  "any  per- 
son" commits  the  acts  constituting  the  offense,  and  he  may  not  be 
the  holder  of  the  tax  certificate  or  in  his  service.  The  question  is: 
What  court  has  jurisdiction  of  the  offense?  If  the  defendant  is  a 
stranger  to  the  certificate  holder,  he  may  come  within  the  condcmna- 

•For  oth«r  caies  tee  same  topic  ft  i  nttmbkb  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexta 
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tion  of  subdivision  "g"  of  section  30,  and  be  guilty  of  a  misdeme 
only  the  offense  may  not  be  indictable.    On  the  other  hand,  if 
interested  in  the  business,  or  in  the  service  of  the  holder  of  th< 
certificate,  a  severer  punishment  may  be  imposed,  and  he  may  b 
dieted. 

[1]  In  the  first  count  of  the  indictment  the  charge  is  that  th 
f  endant  caused  the  entrance  door  to  the  saloon  described  to  be  oj 
and  unlocked,  "and  at  the  place  aforesaid  were  certain  strong  and 
ituous  liquors,  which  were  then  and  there  sold  and  kept  for  sale 
to  and  on  said  day  by  said  defendant  and  one  Antonino  Grace 
Keeping  in  mind  that  the  sufficiency  of  the  indictment  is  diallc 
as  on  a  demurrer  to  it,  we  have  the  distinct  averment  that  the  del 
ant,  with  Antonino  Graceffo,  at  the  time  and  place  the  oflFensc 
alleged  to  have  been  committed,  was  keeping  and  selling  liquors, 
be  sure,  it  does  not  allege  whether  as  an-  agent  of  or  as  a  priii 
with  Antonino.  It  is  of  no  importance  in  which  capacity.  The  cl 
is  distinct  that  he  sold  and  kept  the  liquors,  and  that  is  a  sufB 
averment  of  his  pecuniary  interest  in  the  business.  Within  the  i 
of  that  allegation,  proof  would  have  been  competent  to  establish 
he  was  in  fact  part  owner  of  the  liquors  sold  and  kept  in  the  s* 
at  that  time.  It  is  not  claimed  that,  if  he  was  part  owner  of  this 
ness,  or  pecuniarily  interested  in  it,  he  would  not  be  chargeabl 
principal,  and  would  not  be  liable  to  indictment  for  the  offens 
which  he  was  convicted. 

The  counsel  for  the  respondent  seems  to  be  of  the  opinion  tha 
defendant  was  the  employe  or  agent  of  the  certificate  holder.  T 
is  no  allegation  of  that  import  in  the  indictment.  Section  35,  how< 
provides : 

"Any  clerk,  agent,  employ 6  or  servant  shall  be  equally  liable  as  piin 
for  any  violations  of  the  provisions  of  this  chapter." 

We  are  not  passing  upon  the  offense  of  a  person  who  is  not  ii 
ested  in  the  business  or  in  the  employ  of  the  certificate  holder, 
simply  hold  that,  as  the  charge  in  the  indictment  is  against  the  def 
ant  as  principal,  the  oifense  was  an  indictable  one. 

[2]  The  motion  in  arrest  of  judgment  was  made  and  granted 
on  the  ground  that  the  court  did  *'not  have  jurisdiction  over  the 
ject  of  the  indictment."    The  only  other  ground  upon  which  su 
remedy  can  be  taken  is  that  the  facts  stated  in  the  indictment  do 
constitute  a  crime.     Code  of  Criminal  Procedure,  §§  331  and 
People  V.  Jackson,  191  N.  Y.  293,  297,  84  N.  E.  65,  IS  L.  R.  A. 
S.)  1173. 

Neither  the  evidence  nor  the  charge  of  the  court  is  contained  ir 
record.  It  may  be  that  the  case  was  submitted  to  the  jury  only  or 
second  count  of  the  indictment,  or  that  the  evidence  without  ol 
tion  showed  facts  covering  the  exception  in  subdivision  "g"  of  sec 
30,  so  that  the  alleged  vice  in  the  indictment  may  have  been  cured, 
view  of  these  circumstances,  we  do  not  feel  justified  in  conside 
the  sufficiency  of  the  indictment  on  this  appeal. 

The  order  should  be  reversed. 

Order  reversed,  and  case  remitted  to  the  County  Court.    All  cor 
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DBLMOUB  V.  FORSYTHBL 
(Supreme  Court,  Appellate  Term.    April  8,  1011.) 

Bailusnt  (§  14*) — Case  of  Pbopebtt. 

Where  a  clerk  of  a  retail  merchant  took  a  female  customer,  desiring  to 
purchase  a  shirt  waist,  into  the  fitting  room,  and  the  customer,  in  the 
presence  of  the  clerk,  removed  her  wrap  and  watch  attached  to  it,  and 
placed  them,  at  the  request  of  the  clerk,  on  a  table,  the  merchant  must 
exercise  some  degree  of  care  for  their  protection;  and  where  he  failed 
to  do  so,  and  the  watch  was  lost,  he  was  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Bailment,  Cent  Dig.  K  4&-06;  Dec. 
Dig.  i  14.*] 

Bljur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Jennie  Delmour  against  Tohn  Forsythe.  From  a  judg- 
ment for  plaintiflF,  after  a  trial  before  the  court  without  a  jury,  defend- 
ant appeals.    Affirmed. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Sackett,  Chapman  &  Stevens  (George  H.  Turner,  of  counsel),  tor 
appellant. 

House,  Grossman  &  Vorhaus  (Alfred  Beekmann,  of  counsel),  for 
respondent. 

SEABURY,  J.  The  evidence  in  this  case,  given  on  the  part  of  the 
plaintiff,  and  which  was  credited  by  the  trial  justice,  shows  that  the 
plaintiff,  accompanied  by  a  lady  friend,  visited  the  defendant's  store 
to  purchase  a  shirt  waist.  After  examining  several,  she  selected  about 
a  dozen  in  the  general  show  room.  These  were  carried  by  a  sales- 
lady, an  employe  of  the  defendant,  to  a  small  fitting  room,  into  which 
she  was  followed  by  the  plaintiff  and  her  friend.  As  they  entered  the 
fitting  room,  the  plaintiff  removed  her  watch,  which  was  attached  to 
her  coat  by  a  gold  pin.  She  then  removed  her  coat,  and  laid  it,  to- 
gether with  the  watch,  upon  a  small  table  standing  in  the  room.  This 
was  done  in  the  presence  and  full  view  of  the  saleslady,  who  told  the 
plaintiff  to  place  her  things  upon  this  table  while  she  removed  her 
waist  for  the  purpose  of  being  fitted.  After  a  waist  had  been  selected 
and  fitted,  by  a  fitter  who  subsequently  entered  the  room,  the  plain- 
tiff put  on  her  coat,  but  could  not  find  her  watch,  and  a  diligent  search 
failed  to  disclose  it.    This  action  was  brought  to  recover  its  value. 

Upon  the  facts  proved,  it  is  evident  that  the  defendant  was  under 
the  duty  of  exercising  some  degree  of  care  in  reference  to  the  plain- 
tiff's coat  and  watch.  The  court  was  justified,  upon  the  evidence,  in 
finding  that  the  defendant  exercised  no  care  whatever  in  the  premises. 
In  Bunnell  v.  Stern,  122  N.  Y.  539,  25  N.  E.  910,  10  L.  R.  A.  481,  19 
Am.  St.  Rep.  519,  the  court  said : 

"Under  these  circumstances  we  think  that  it  became  their  (defendants') 
duty  to  exercise  some  care  for  the  plaintiff's  cloak,  because  she  had  laid  it 
aside  on  their  invitation  and  with  their  knowledge,  and  without  question  or 
notice  from  them  had  put  it  in  the  only  place  that  she  could.    The  considera- 

•For  oUier  caaea  see  same  topic  &  §  mrMBSR  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tlon  for  tbe  implied  contract  imposing  that  duty  resided  in  the  situation  of 
the  plaintiff  and  her  property,  for  which  the  defendants  were  responsible, 
and  in  the  chance  of  selling  the  garment  which  she  had  selected." 

In  Wamser  v.  Browning,  King  &  Co.,  187  N.  Y.  87,  79  N.  E.  861, 
10  L.  R.  A.  (N.  S.)  314,  it  was  clearly  intimated  that  the  defendant 
would  have  been  held  liable  if  the  clerk  had  been  attending  the  cus- 
tomer— 

''and  the  clothing  had  been  laid  aside  by  his  invitation  before  his  eyes,  so 
that  he  liad  an  opportunity  to  watch  and  care  for  it" 

I  think  that  the  evidence  in  this  case  presented  merely  a  question 
of  fact,  and  that  the  decision  of  the  learned  trial  justice  i$  sustained 
by  the  evidence.  The  evidence  as  to  the  value  of  the  watch  and  pin 
was  sufficient  to  sustain  the  award  which  the  court  below  made. 

Judgment  affirmed,  with  costs. 

PAGE,  J.,  concurs. 

BIJUR,  J.  (dissenting).  Defendant  is  a  corporation..  PlaintiflF,  ac- 
companied by  a  lady  friend,  visited  defendant's  shop  to  purchase  a 
shirt  waist.  After  looking  over  a  number  of  waists,  she  selected  about 
a  dozen  in  the  general  show  room.  These  were  carried  by  the  sales- 
lady, who  had  waited  on  her,  into  a  small  fitting  room,  into  which  she 
was  followed  by  plaintiff  and  her  friend.  The  fitting  room  was 
formed  by  partitions  which  separated  it  from  the  main  room.  While 
the  fitting  room  had  in  it  hooks  and  a  closet,  I  lay  no  stress  on  that 
point.    The  fitting  room  contained  also  two  chairs  and  a  small  table. 

Before  the  plaintiflF,  her  friend,  and  the  saleslady  entered  the  fitting 
room,  plaintiff  removed  her  coat,  to  which  was  attached  by  a  gold  pin 
a  gold  watch.  Plaintiff  had  also,  removed  the  watch  from  her  coat, 
and  held  it  in  her  hand,  when  the  saleslady  ushered  her  into  the  fitting 
room.  She  had  no  conversation  about  the  watch  in  the  fitting  room 
with  the  saleslady.  Nothing  was  said  about  it  until  it  was  missed. 
In  the  fitting  room  the  saleslady  told  her  to  place  her  "things"  on  the 
table  while  she  removed  her  waist.  Plaintiff  thereupon  laid  on  the 
table  her  watch  and  coat.  I  recite  these  circumstances  in  full,  because 
to  a  large  extent  they  seem  to  me  to  be  determinative  of  the  issue. 
Plaintiff  was  asked  by  her  counsel : 

"Q.  Was  there  anything  said  by  the  lady  who  waited  upon  you  after  yon 
found  the  watch  was  missing?  A.  Yes.  The  saleslady  had  noticed  the  watch 
on  the  table,  and  gave  a  description  of  it.  Defendant's  Counsel:  I  object  to 
that;  it  is  a  conclusion.  PlaintilTs  Counsel:  Q.  What  did  she  say?  A.  She 
said  it  was  a  pretty  watch,  etc.  Q.  Did  she  describe  it?  A.  Yes.  Q.  When 
was  this?  A.  Just  after  I  missed  my  watch.  *  *  *  Q.  She  said  she  had 
seen  the  watch,  and  described  it?    A.  Yes." 

While  it  may  be  that  technically  plaintiff's  statement  that  the  sales- 
lady had  seen  the  watch  on  the  table  was  not  actually  stricken  out, 
still,  it  seems  to  me  to  be  only  fair  to  treat  that  statement  as  having 
been  eliminated.  There  is  no  other  evidence  indicating  when  the  sales- 
lady had  noticed  plaintiff's  watch,  except,  perhaps,  at  the  time  when 
the  saleslady  first  waited  on  her,  when  plaintiff  testifies  that  she  wore 
this  watch  pinned  to  the  outside  of  her  coat.    There  is  not  even  any 
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indication  that  the  watch  was  laid  on  the  table  in  such  a  way  as  to 
make  it  visible  to  the  saleslady  in  the  fitting  room ;  and  if  any  infer- 
ence is  to  be  drawn,  it  is  rather  to  the  contrary,  since  the  table  was  a 
small  one,  and  plaintiff  laid  her  coat  down,  and  immediately  thereafter 
it  was  covered  by  the  pile  of  waists. 

After  a  waist  had  been  selected  and  fitted  by  a  fitter,  who  subse- 
quently entered  the  room,  plaintiff  put  on  her  coat,  but  could  not  find 
her  watch,  and  a  diligent  search  made  by  defendant's  employes  failed 
to  disclose  it.  The  action  is  brought  for  its  value,  on  the  theory  that 
defendant,  from  the  nature  of  its  business,  invited  the  plaintiff  to  re- 
move part  of  her  clothing  and  to  leave  it  in  defendant's  custody,  who 
thus  became  "a  voluntary  custodian  for  profit  to  itself"  (see  Bunnell 
v.  Stem,  infra),  and  that  it  was  guilty  of  negligence  in  not  either  pro- 
viding a  safe  place  or  in  not  otherwise  properly  guarding  the  plain- 
tiff's property. 

Plaintiff  respondent's  chief  reliance  is  on  the  case  of  Bunnell  v. 
Stem,  122  N.  Y.  539,  25  N.  E.  910,  10  L.  R.  A.  481,  19  Am.  St.  Rep. 
519.  In  that  case,  however,  plaintiff's  loss  was  of  her  cloak,  neces- 
sarily removed  in  trying  on  cloaks.  Had  plaintiff's  loss  in  the  case 
at  bar  been  of  her  coat,  necessarily  removed  and  laid  aside  in  order 
to  try  on  waists,  an  entirely  different  question  would  be  presented. 
Defendant's  invitation  cannot  be  held  to  extend  to  placing  into  its  cus- 
tody a  watch,  entirely  separated  from  clothing,  and  certainly  not  with- 
out special  notice,  on  the  facts  disclosed  in  this  case.  Indeed,  plaintiff 
testified  that  she  handed  her  bag,  containing  rings  and  money,  to  her 
friend.  It  would  seem  to  be  altogether  reasonable  that  she  should 
have  made  the  same  disposition  of  her  watch.  This  case  is  more 
nearly  governed  by  the  reasoning  in  Powers  v.  O'Neill,  89  Hun,  129, 
34  N.  Y.  Supp.  1007,  where  plaintiff  laid  her  purse  on  a  counter  in 
order  to  try  on  a  hat.  For  the  loss  of  the  purse,  defendant  was  held 
not  liable. 

In  the  case  at  bar,  also,  plaintiff  was  guilty  of  contributory  negli- 
gence in  placing  a  small  article  of  jewelry  on  a  little  table  covered  by 
her  own  coat  and  a  pile  of  shirtwaists.  See  Powers  v.  O'Neill,  supra. 
In  the  case  of  Wamser  v.  Browning,  King  &  Co.,  187  N.  Y.  87,  79 
N.  E.  861,  10  L.  R.  A.  (N.  S.)  314,  the  defendant  was  held  not  liable 
for  the  loss  of  plaintiff's  watch  and  chain,  which  remained  in  his  vest; 
he  having  laid  the  vest  on  a  counter,  in  the  absence  of  defendant*s 
clerk,  in  order  to  try  on  a  new  vest.  Although  it  is  true  that  the  court 
there  says  that,  had  the  vest  been  laid  aside  at  the  invitation  of  a  clerk 
and  in  his  presence,  a  different  question  would  have  been  presented, 
the  court  does  not  definitely  indicate  what  the  answer  to  the  question 
in  that  event  would  have  been.  But,  apart  from  that,  the  case  is 
easily  distinguishable  from  the  one  at  bar  by  an  important  practical 
consideration,  which  I  regard  as  determinative,  namely,  that,  in  the 
Wamser  Case,  the  plaintiff  left  his  watch  and  chain  in  the  vest.  Had 
the  plaintiff  in  the  case  at  bar  left  the  watch  pinned  to  her  coat,  it 
may  also  be  said  that  a  different  question  would  have  been  presented 
on  this  appeal. 

Had  I  not  reached  this  conclusion  on  the  main  issue,  I  should  be  dis- 
posed to  reverse  for  insufficient  proof  of  the  value  of  the  watch,  for 
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the  reasons  stated  by  the  learned  trial  judge,  who  accepted  the  testi- 
mony with  the  greatest  reluctance  and  doubt. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 


ORIHIETELIil  V.  PERO  et  aL 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

Sales  (§  369*) — Delivebt— Bubden  of  Pboof— Evidence. 

In  an  action  for  goods  sold  and  delivered,  evidence  held  Insufflcient  to 
support  a  Judgment  tor  plaintiff. 

[Ed.  Note.— -For  other  cases,  see  Sales,  Cent  Dig.  |  1056;  Dec.  Dig.  I 
359.*1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Giovanni  Crihietelli  against  Jenero  Pero  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Robert  Stewart,  for  appellants. 
Aaron  Morris,  for  respondent. 

PER  CURIAM.  The  defendants  maintained  a  restaurant  at  190 
Mulberry  street,  and  the  plaintiff  claims  that  the  goods  were  sold  and 
delivered  there  during  a  period  about  five  years  ago.  The  bill  of  par- 
ticulars of  the  plaintiff  shows  that  the  sales  were  made  on  specific 
dates  between  March  24  and  April  18,  1906.  At  that  time  it  appears 
undisputed  that  the  defendants  had  sold  their  restaurant  in  Mulberry 
street  and  moved  to  Coney  Island.  The  case  came  to  trial  upon  the 
issues  as  limited  by  the  original  bill  of  particulars,  but  before  its  con- 
clusion the  trial  was  adjourned  at  the  plaintiff's  request. 

Apparently  either  at  that  time  or  shortly  thereafter  the  plaintiff 
learned  the  date  of  the  defendants'  removal  to  Coney  Island  and  re- 
alized that  he  could  not  possibly  recover  upon  proof  of  sales  at  the 
dates  alleged  in  the  bill  of  particulars.  He  thereupon  moved  to  amend 
the  bill  of  particulars  to  allege  sales  in  the  "year  1906"  and  on  no  spe- 
cific dates,  and  claimed  at  the  trial  that  he  sold  the  goods  in  January 
and  the  first  part  of  February.  The  defendants  met  the  testimony 
of  plaintiff  by  testimony  showing  that  they  paid  their  account  in  full 
in  February,  and  the  assignee  of  the  restaurant  testified  that  sales 
thereafter  were  made  to  him  personally. 

Apparently  the  change  in  the  plaintiff's  position  was  made  to  meet 
the  exigencies  of  the  case,  and  his  testimony  must  on  this  account 
be  regarded  with  suspicion.  The  explanation  of  plaintiff  that  he  took 
the  dates  from  some  unidentified  and  unproduced  book,  and  then 
found  he  had  made  a  mistake,  is  so  unsatisfactory  that  it  increases, 
instead  of  allays,  the  suspicion. 

It  cannot  be  said  that  plaintiff  sustained  the  burden  of  proof  by  the 
exceedingly  unsatisfactory  testimony  offered  in  his  behalf,  particu- 

•For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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larly  as  his  testimony  in  mkny  other  material  matters  is  equally  vague 
and  unsatisfactory. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellants  to  abide  the  event. 


LYONS  V.  MUIiVIHILL,  CJity  Marshal. 

(Supreme  Court,  Appellate  Term.    April  8,  1011.) 

CouBTS  (§  190*)  —  Municipal  Coubts  —  Decisions  Review abue  —  Obdebs — 
Costs. 

An  order  granting  a  motion  to  strike  Items  of  costs  from  the  docket  of 
a  judgment  In  the  Municipal  Court  of  the  City  of  New  York  Is  not  ap- 
pealable, under  the  provisions  of  the  Municipal  Court  act  (Laws  1902,  c. 
580)  §1  253,  254,  255,  256,  257,  which  respectively  provide  for  motions  to 
open  defaults,  to  set  aside  verdicts,  for  new  trials,  and  for  awarding  of 
costs,  and  for  appeals  from  orders  granting  or  denying  such  motions  as 
from  Judgments. 

lEd.  Note. — For  other  cases,  see'  Courts,  Dec.  Dig.  |  190  ;•  Appeal  and 
Error,  Cent.  Dig.  §{  103,  3379^.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Pincus  Lyons  against  Matthew  F.  Mulvihill,  individually 
and  as  City  Marshal  of  the  City  of  New  York.  From  an  order  grant- 
ing a  motion  to  strike  certain  items  of  costs  from  the  docket  of  the 
judgment  in  that  cause,  defendant  appeals.    Appeal  dismissed. 

See,  also,  125  N.  Y.  Supp.  475. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Philip  S.  Saitta,  for  appellant. 
Jacob  H.  Corn,  for  respondent. 

PER  CURIAM.  The  order  from  which  the  defendant  appeals  is 
not  appealable  under  sections  253,  254,  255,  256,  and  257  of  the  Mu- 
nicipal Court  act  (Laws  1902,  c.  580).  We  have  no  jurisdiction  to 
consider  an  appeal  from  an  order,  as  distinct  from  a  judgment,  except 
as  such  jurisdiction  is  given  to  this  court  by  those  sections.  Spiegel- 
man  V.  Union  Ry.  Co.,  95  App.  Div.  92.  88  N.  Y.  Supp.  478;  Ducas 
Co.  V.  Continental  Finishing  Co.,  65  Misc.  Rep.  42,  119  N.  Y.  Supp. 
429. 

Appeal  dismissed,  with  $10  costs. 


GINSBERG  V.  SHURMAN  et  aL 

(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

BiiXB  AND  Notes  (§  497*)— Action  by  Assignee— Showing  Fraudulent  Ne- 
gotiation. 

The  maker,  sued  on  a  note  by  tbe  assignee  thereof,  may,  without  first 
showing  that  plaintiff  was  not  a  holder  for  value,  show  that  it  was 
negotiated  in  violation  of  the  agreement,  under  which  it  was  given  the 
payee,  that  it  should  be  held  till  a  certain  thing  was  done,  and  if  such 

*For  other  caset  tee  same  topic  ft  9  mttmber  in  Dec.  4b  Am.  Digs.  1907  to  date,  4b  Rep'r  Indexes 
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tbing  was  not  done  should  be  returned;  such  n^otiati<m  amounting  to 
a  fraud  on  the  maker,  which  appearing,  the  presumption  of  the  holder 
being  one  for  value  ceases,  requiring  him  to  show  affirmatlTely  his  good 
faith. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes»  Cent.  Dig.  U  167&- 
1687;   Dec.  Dig.  S  497.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Beta  Ginsberg  against  Clifford  N.  Shurman  and  others. 
From  a  judgment  for  plaintiff,  certain  defendants  appeal.  Reversed, 
and  new  trial  granted. 

Afgued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Harry  B.  Mintz,  for  appellants. 

Strauss  &  Singer  (Jerome  A.  Strauss,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  is  the  holder  of  a  note  made  by  the 
defendant  Shurman.  The  answer  alleges  as  an  affirmative  defense 
that  the  payee  agreed  with  the  maker  of  the  note  that,  if  the  Frcwna 
Realty  Company  did  not  take  title  to  certain  premises,  the  note  was 
to  be  returned  to  the  maker,  and  the  payee  agreed  to  hold  the  note 
until  the  time  of  taking  title,  and  to  return  it  if  title  was  not  passed ; 
and  it  further  alleges  that  at  the  commencement  of  the  action  title 
to  said  properties  had  not  passed. 

At  the  trial  the  plaintiff  introduced  the  note  in  evidence  and  rested. 
The  defendant  then  offered  in  evidence  the  written  agreement  made 
by  the  payee  of  the  note,  and  endeavored  to  prove  his  defense.  The 
trial  justice  excluded  this  evidence  on  the  ground  that  the  defendant 
must  first  show  that  plaintiff  was  not  a  holder  for  value.  The  ex- 
clusion of  this  evidence  was  erroneous.  The  defendant  should  have 
been  permitted  to  show  that  the  note  was  negotiated  in  violation  of 
the  agreement  under  which  it  was  given.  Such  negotiation,  when 
shown,  constitutes  a  breach  of  faith,  and  amounts  to  a  fraud  upon  the 
maker,  and  when  that  fact  appears  the  presumption  that  the  holder  is 
a  holder  for  value  no  longer  applies,  and  the  plaintiff  can  no  longer 
rest  upon  the  presumption,  but  must  show  affirmatively  his  good  faith. 
German  American  Bank  v.  Cunningham,  97  App.  Div.  244,  89  N.  Y. 
Supp.  836,  and  cases  therein  cited. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellants  to  abide  the  event.    All  concur. 


BASSE  et  al.  ▼.  COHEIN. 

(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

Landlobd  and  Tenant  (§  297*) — UNLAwrui.  Detainer  —  Suiocabt  Proceed- 
ings—Demand AND  Notice. 

Under  Code  Civ.  Proc.  i  2231,  providing  for  removal  of  tenants  where 
tbey  hold  over  after  default  In  rent,  after  a  demand  therefor,  or  at  least 
three  days'  notice  in  writing,  requiring  the  payment  of  the  rent  or  pos- 
session of  the  premises,  where  the  only  proof  of  demand  or  notice  was 

*For  other  casei  see  tame  topic  &  |  numbbb  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Rep*r  IndtiM 
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that  the  landlord  asked  some  unidentified  man,  not  the  tenant,  but  who 
was  with  tenant's  attorney,  for  the  rent,  such  demand  and  notice  are 
Insufficient  to  support  summary  proceedings. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  SI 
1284-1291;   Dec.  Dig.  f  297.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Louis  Sasse  and  another,  landlords,  against  John  Cohen, 
tenant.  From  a  final  order,  in, summary  proceedings,  of  the  Munici- 
pal Court  in  behalf  of  the  landlords,  the  tenant  appeals.  Reversed,  and 
new  trial  granted. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Michael  Kaufman,  for  appellant. 
Herman  Elfers,  for  respondents. 

LEHMAN,  J.  The  landlords  have  obtained  a  final  order  in  sum- 
mary proceedings  for  nonpayment  of  rent,  without  proof  of  any 
demand  or  notice,  as  required  by  subdivision  2  of  section  2231  of  the 
Code,  except  that  he  testified  that  he  asked  some  unidentified  man,  not 
the  tenant,  but  who  was  with  the  tenant's  attorney,  for  the  rent.  Ob- 
viously such  proof  is  entirely  nugatory.  The  trial  justice  gave  judg- 
ment for  the  landlords,  on  the  authority  of  Moore  v.  Coughlin,  127 
App.  Div.  810,  111  N.  Y.  Supp.  856.    That  case  decided  only  that: 

"In  the  strict  practice  which  prevailed  at  the  common  law,  it  was  essential 
for  the  petitioner,  in  order  to  maintain  summary  proceedings  to  remove  the 
tenant  for  nonpayment  of  rent,  to  show  that  he  had  demanded  the  precise 
Bum  due,  and  upon  the  premises,  if  the  proceeding  was  founded  upon  a  de- 
mand. The  strictness  of  the  rule  is  not  contained  in  the  Ck)de.  In  fact 
where  any  rent  is  due,  and  the  tenant  refuses  to  pay,  the  landlord  is  entitled 
to  the  final  order  and  warrant  of  dispossession." 

While  the  strictness  of  the  practice  as  to  the  demand  has  been 
relaxed  under  the  Code  procedure,  a  demand  and  refusal  is  still  a 
condition  precedent  to  tht  maintenance  of  the  proceedings. 

The  order  should  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event    All  concur. 


SILVERSTEIN  v.  EMBLEM  REALTY  C50. 
(Supreme  Court  Appellate  Term.    April  8,  1911.) 

Ck>BPOBATioNs  (I  607*) — ^Actions— Service  of  Pbocess. 

Where  the  summons  in  an  action  against  a  corporation  was  served  on 
one  who  had  been,  but  who  was  not  at  the  time  of  service,  an  officer  of 
the  corporation,  and  the  officers  of  the  corporation  at  the  time  were  not 
served,  the  corporation  was  not  sufficiently  served. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  ||  1971-2000 ; 
Dec.  Dig.  I  507.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 
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Action  by  Abraham  Silverstein  against  the  Emblem  Realty  Com- 
pany. From  a  judgment  for  plaintiff,  taken  upon  an  inquest,  defend- 
ant appeals.    Reversed  and  dismissed. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ- 

Isaac  Cohen,  for  appellant. 

Charles  S.  Rosenthal,  for  respondent* 

BIJUR,  J.  This  appeal  is  taken  under  section  311  of  the  Municipal 
Court  act  on  affidavits,  and  the  sole  question  presented  is  whether  or 
not  the  defendant  was  served  with  a  summons  in  the  action. 

It  appears  to  be  undisputed  that  the  person  served,  while  at  one 
time  an  officer  of  the  defendant  corporation,  was  not  such  at  the 
time  of  service,  and  that  the  only  two  officers  of  the  corporation  at 
that  time  were  not  served. 

The  judgment  must  therefore  be  reversed,  and  the  complaint  dis- 
missed, witib  costs  to  appellant.    All  concur. 


J.  H.  PADDOCK  CO.  v.  SANDROVITZ. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  Sales  (§  439*) — Action  fob  Pbick— Defenses— Bubden  of  Pboof— Sale  bt 

Sample. 

A  buyer  must  prove  tbat  the  sale  was  by  sample,  and  that  the  goods 
sold  were  not  equal  to  the  sample,  in  defending  an  action  for  the  pur- 
chase price  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  fi  1258-1260;  Dec. 
Dig.  §.  439.*] 

2.  Sales  (§  441*) — ^Action  fob  Peicb— Sufficienot  of  Evidence— QuALriT  of 

Goods. 

Evidence,  In  an  action  for  the  purchase  price  of  corlts,  defended  on  the 
ground  that  they  were  not  equal  to  the  sample  by  which  they  were  sold, 
held  not  to  show  that  the  corks  sold  were  not  equal  to  the  sample 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §S  1277-1283;  Dec. 
Dig.  S  441.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  J.  H.  Paddock  Company  against  Bernard  Sandro- 
vitz.  From  a  judgment  for  defendant,  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Douglas  &  Minton,  for  appellant. 
Leopold  Freiman,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  brought  an  action  for  the  pur- 
chase price  of  goods  sold  and  dehvered  to  the  defendant.  The  de- 
fense is  that  the  sale  was  by  sample,  and  that  the  goods  were  not 
equal  to  the  sample,  and  worthless  for  the  purpose  for  which  they 
were  sold.    The  defendant  did  not  return  the  corks  after  inspection, 

•For  oUier  casei  see  same  topic  it  |  nxtmbbb  In  Dec.  ft  Am.  DlgB.  1907  to  date,  ft  Rep*r  Indczti 
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and  apparently  did  not  notify  the  plaintiff  of  any  alleged  defect  until 
plaintiff  demanded  payment. 

[1]  To  establish  his  defense,  defendant  must  first  establish  that 
tlie  sale  was  by  sample ;  and,  secondly,  that  the  goods  furnished  were 
not  equal  to  sample.  There  is  a  conflict  of  evidence  on  the  first  point ; 
[2]  but,  even  if  we  concede  that  the  trial  justice  could  properly  hold 
that  the  defendant  prevailed  on  the  issue,  I  do  not  think  that  we  can 
hold  that  the  defendant  established  his  defense.  The  alleged  sample 
was  corks  used  in  his  own  establishment  and  shown  to  plaintiff's  sales- 
man. He  failed  to  produce  the  corks  shown,  nor  does  he  describe 
the  sample,  and  then  show  that  the  goods  furnished  were  of  a  dif- 
ferent description.  He  contents  himself  with  the  statement  that  the 
corks  he  used  were  of  good  quality,  and  with  proof  that,  when  he  at- 
tempted to  use  the  corks  furnished  by  the  plaintiff,  the  bottles  broke. 
It  does  not  appear  that  the  sample  was  of  a  different  size  or  quality 
from  the  corks  furnished.  It  does  not  even  appear  that  the  sample 
corks  were  used  on  bottles  of  the  same  size  or  quality,  or  were  han- 
dled in  the  same  way. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


CROWLEY  V.  MEUER. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  Tbiai*  (I  109*) — Opening  Statement— Dismissal. 

On  motion  to  dismiss  on  plaintifTs  counsel'^  opening,  the  opening  should 
be  construed  favorably  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  S  307;  Dec.  Dig.  § 
lOO.*] 

2.  Pkincipal  and  Agent  (|  72*) — Conyebsion  bt  Agbnt—Refusal  to  Pay 

Over  Monet. 

Defendant  having  received  mouey  as  plaintiff's  agent  to  pay  it  to  a 
designated  person,  his  failure  to  do  so  or  to  return  the  money  on  demand 
was  a  conversion. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent  Cent  Dig.  §§  148, 
149 ;  Dec.  Dig.  8  72  ;♦  Trover  and  Conversion,  Cent  Dig.  |  70.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Matthew  J.  Crowley  against  Jacob  Meuer.  Judgment 
dismissing  the  complaint,  and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Isaac  Josephson,  for  appellant. 
McLear  &  McLear,  for  respondent 

BIJUR,  J.  Counsel  said  in  substance  that,  on  the  failure  of  a  cer- 
tain contractor  to  complete  a  schoolhouse  for  the  city,  sundry  subcon- 
tractors and  other  creditors  of  the  contractor  united  to  complete  this 

*For  other  cases  see  iame  topic  A  i  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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structure,  and  plaintiff  was  designated  as  the  person  to  coUe 
money.  Defendant,  one  of  the  subcontractors,  became  entitle< 
payment,  but  for  some  reason,  which  does  not  clearly  appear,  ; 
necessary  that  a  certain  lien  be  first  removed.  The  lienholder 
upon  consented,  and  did  remove  the  lien,  with  the  understandin: 
he  was  to  receive  $350  out  of  the  payment  due  to  defendant.  1 
.  upon  plaintiff  paid  the  defendant  $3,000,  "on  the  express  con 
that  he  was  to  pay  this  $350'*  to  the  lienholder.  This  he  did  n 
nor  would  he  return  the  money  to  the  plaintiff. 

[1]  Even  without  considering  the  favorable  interpretation  to 
the  opening  of  counsel  is  entitled  on  a  motion  of  the  kind  at  issue 
it  must  be  clear  that  plaintiff,  as  trustee  of  all  the  creditors,  w; 
titled  to  and  had  possession  of  the  money,  for  the  conversion  of 
the  action  is  brought.  [2]  Defendant  received  this  money  as 
tiff's  agent,  to  pay  it  to  a  designated  person,  and  his  failure  to 
or  to  return  the  money  on  demand,  was  a  conversion,  for  which 
tiff  was  entitled  to  maintain  this  action.  Britton  v.  Ferrin,  171 
235,  242,  243,  63  N.  E.  954. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  api 
to  abide  the  event.    All  concur. 


FEDERAL  VARNISH  CO.  v.  BOELSEN. 

SAME  v.  FASS. 

(Supreme  Court,  Appellate  Term.    AprU  8,  1911.) 

Evidence  (8  590*) — Weight  and  Sufficiency. 

Though  testimony  was  not  contradicted,  where  It  was  given  t 

nesses  directly  interested  or  having  a  confessed  bias,  and  it  w 

probable  in  many  particulars,  the  conrt  was  entitled  to  discredit  it 

lEd.  Note.— For  other  cases,  see  Evidence^  Cent  Dig.  {  2439;   Dc 

I  690.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thir( 
trict. 

Actions  by  the  Federal  Varnish  Company  against  Otto  Boels< 
against  Nathan  Fass.  From  Judgments  in  favor  of  plaintiflf  ii 
action,  defendants  appeal.    Affirmed. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

James  I.  Moore,  for  appellant  Boelsen. 
Gallatin  &  Lebowitz,  for  appellant  Fass. 
William  H.  Keeler  (John  H.  McCrahon,  of  counsel),  for  re 
ent. 

PER  CURIAM.  The  trial  justice  did  not  dismiss  the  co 
claims,  but  gave  judgment  after  both  parties  had  rested.  Thouj 
testimony  produced  by  the  defendants  was  not  contradicted,  i 
given  by  witnesses  directly  interested  in  the  result  or  having  a  cc 
ed  bias,  and  was  subject  to  the  court's  scrutiny.    It  was  impr 
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in  many  particulars,  and  the  witness  Kiernan  and  the  defendant  Fass 
fail  to  agree  in  their  testimony  as  to  the  representations  made  by  Kier- 
nan.   It  does  not  appear  that  the  trial  justice  credited  these  witnesses, 
and  the  judgments  should  be  affirmed,  with  costs. 
Judgments  affirmed,  with  costs. 


EINHORN  V.  P.  DERBY  &  CO. 
(Supreme  Court,  AppeUate  Term.    April  8,  1911.) 

1.  Bbokers  (S  40*) — Compensation— Necbsbity  of  Employment. 

To  recover  for  seryices  as  a  broker,  one  must  show  actual  employment 
[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  |i  38-40;  Dec.  Dig. 
140.*] 

2.  BsoKEHS  (§  8*) — Employment— Evidence— 43I7FBTGIENOT. 

Evidence  held  insufficient  to  show  employment  as  a  broker  to  procure 
a  lessee. 
[Ed.  Nota — ^For  other  cases,  see  Brokers,  Cent  Dig.  |  9 ;    Dec.  Dig.  S 

a*] 

Ap[)eal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Moses  Einhorn  against  P.  Derby  &  Co.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Harris  &  Towne  (William  H.  Harris  and  Fancher  NicoU,  of  coun- 
sel), for  appellant. 

Strasbourger,  Eschwege  &  Schallek  (Emanuel  Eschwege,  of  coun- 
sel), for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  for  services  which  he 
claims  he  rendered  for  the  defendant  in  procuring  a  person  ready, 
willing,  and  able  to  enter  into  a  lease  for  a  store  in  Canal  street  upon 
terms  and  conditions  agreed  upon  between  the  defendant  and  the 
proposed  lessee.  [  1  ]  In  order  to  recover  for  services  as  a  broker,  the 
plaintiff  must  show  that  he  was  actually  employed  by  the  defendant. 
[2]  He  alleges  in  his  complaint  that  he  was  employed  to  procure  a 
lessee  upon  terms  and  conditions  to  be  agreed  upon,  but  I  fail  to  find 
any  evidence  sufficient  to  sustain  a  finding  that  he  was  employed  by 
the  defendant  for  the  purpose  alleged  or  any  other  purpose.  He  tes- 
tifies that  he  saw  a  sign  "To  Rent"  upon  the  building,  with  the  name 
of  Cruikshank  on  it.  Exactly  who  Cruikshank  was  does  not  appear, 
but  probably  he  was  a  broker.  Plaintiff  entered  the  building  and 
spoke  to  a  man  named  Cowee,  employed  in  defendant's  store.  No 
employment  by  Cowee  is  shown.  After  that  plaintiff  saw  Pierce  & 
Co.,  presumably  as  possible  lessees,  and  then  saw  Cowee  again.  It 
does  not  appear  what  conversation  plaintiff  had  with  Cowee,  nor 
that  Cowee  had  any  authority  to  bind  the  defendant,  nor  that  he  re- 
ported any  conversation  to  defendant's  officers.  Thereafter  plaintiff 
-----  * 
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brought  a  Mr.  Brigante,  who  wanted,  as  plaintiff  knew,  a  store  on 
Canal  street.  Brigante  looked  over  the  place  with  an  architect,  and 
then  he  and  the  plaintiff  went  to  see  the  officers  of  the  defendant. 

Up  to  this  time  there  was  unquestionably  no  employment  of  plain- 
tiff by  defendant,  and  the  serious  question  presented  to  us  in  this  case 
is  whether  or  not  the  defendant  at  that  interview  employed  the  plain- 
tiff, or  accepted  his  services  as  broker.  The  sole  grounds  upon  which 
the  employment  can  be  predicated  are  that  the  plaintiflF  was  intro- 
duced as  a  broker,  and  was  present  when  Brigante  and  the  defendant's 
officers  discussed  and  apparently  agreed  upon  the  terms,  and  that 
thereafter  one  of  the  officers  sent  for  Brigante  and  Einhom  together. 
Certainly  from  this  evidence  no  express  employment  may  be  inferred. 
If  defendant  is  liable  at  all,  it  must  be  for  the  acceptance  of  services 
under  circumstances  that  a  promise  to  pay  therefor  may  be  properly 
inferred.  In  this  case,  however,  I  can  find  no  such  circumstances. 
Even  if  the  plaintiff  was  actually  working  for  the  defendant,  it  does 
not  appear  that  any  of  its  officers  had  knowledge  that  services  were 
rendered  in  its  behalf.  He  comes  in  without  previous  employment, 
introduces  a  proposed  lessee  for  whom  he  had  previously  procured 
leases,  and  so  far  as  the  evidence  shows  in  no  way  thereafter  rendered 
the  defendant  any  services.  The  defendant's  officers  had  no  notice 
that  he  was  acting  for  them  previously,  and  there  is  not  a  scintilla  of 
evidence  that  they  thereafter  accepted  or  requested  his  services. 

The  respondent  lays  stress  upon  the  fact  that  one  of  the  officers 
thereafter  sent  for  him  and  Brigante  together  to  discuss  terms;  but 
it  seems  to  me  that  this  fact  is  consistent  rather  with  the  view  that  he 
was  regarded  as  Brigante's  agent  than  as  their  agent.  Upon  the  whole 
case  I  am  of  the  opinion  that  the  verdict  is  not  supported  by  the  evi- 
dence and  against  the  weight  thereof,  in  that  the  plaintiff  has  failed 
to  prove  that  he  was  ever  employed  by  the  defendant  as  a  broker  to 
lease  its  property.  Miller  v.  Waclark  Realty  Co.,  139  App.  Div.  47, 
123  N.  Y.  Supp.  837;  Brady  v.  American  Machine  &  Foundry  Co., 
86  App.  Div.  267,  83  N.  Y.  Supp.  663. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


ZBMAN  et  al.  v.  S.  FOX  CONST.  CO.  et  aL 

(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

Contracts  (8  28*) — Buildiwo  Contbact&— Evidbnce— Sufficibwot, 

Evidence  held  Insufficient  to  show  a  contract  for  materials  and  labor, 

or  that  they  were  furnished  In  conformity  to,  or  performance  of,  certain 

contracts. 
[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  S|  133-140;  Dec 

Dig.  §  28.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

*For  other  caaes  lee  same  topic  A  S  number  in  Dec.  4b  Am.  Digs.  1907  to  date,  ft  Rep*r  lodczM 

Digitized  by  LnOOQlC 


Sup.  Ct.)  OREENBERG   V.  BHINDEL  661 

Action  by  August  Zeman  and  others,  partners  as  the  Yorkville  Mar- 
ble Company,  against  the  S.  Fox  Construction  Company  and  others. 
Judgment  for  plaintiffs,  and  defendant  Eugene  Glucksmann  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Herman  Gottlieb,  for  appellant. 
Myron  Sulzberger,  for  respondents. 

LEHMAN,  J.  In  order  to  establish  the  cause  of  action  as  alleged 
in  paragraphs  13  and  14  of  the  complaint,  the  plaintiffs  are  obliged  to 
show  that  they  had  a  contract  with  the  defendant  Glucksmann  for 
materials  and  labor,  and  that  the  materials  and  labor  were  furnished 
in  conformity  with  the  terms  of,  and  towards  the  performance  or  com- 
pletion of,  certain  contracts  between  Glucksmann  and  the  S.  Fox  Con- 
struction Company,  and  the  S.  Fox  Construction  Company  and  the 
city  of  New  York,  or  as  called  for  and  required  by  the  city  of  New 
York  or  the  Armory  Board. 

The  proof  of  the  contract  is  technically  insufficient.  The  plaintiffs' 
superintendent  testifies  that  Glucksmann  showed  him  certain  work 
which  he  desired  to  have  done  under  a  subcontract  with  the  S.  Fox 
Construction  Company,  who  are  the  general  contractors  for  an  armory 
building.  He  thereupon  made  an  estimate  to  do  this  work  for  the 
sum  of  $95,  and  the  estimate  was  accepted  in  writing.  He  does  not  in- 
troduce the  estimate,  nor  give  any  evidence  of  its  contents,  nor  is  he 
clear  as  to  exactly  the  work  pointed  out  to  him ;  but  he  is  sure  that 
he  did  all  the  work  which  was  pointed  out  to  him,  and  did  it  "proper- 
ly." Pressed  on  cross-examination  to  describe  the  work,  he  stated: 
"It  looked  all  right  for  the  way  we  agreed  to  do  it,"  and  it  was  done 
in  a  workmanlike  manner.  When  he  was  asked  to  describe  how  the 
work  was  done,  the  court  interrupted,  and  stated :  "He  has  described 
it  well  enough  for  me." 

Conceding,  without  deciding,  that  the  trial  justice  had  a  right  to  hold 
that  the  plaintiff  had  made  a  prima  facie  case,  nevertheless,  when  the 
inspector  for  the  Armory  Board,  the  architect,  and  the  superintendent 
of  the  S.  Fox  Construction  Company  testified  that  in  specific  details 
this  work  was  improperly  done,  and  not  in  conformity  with  the  speci- 
fications, a  judgment  for  the  plaintiffs  was  improper,  in  the  absence  of 
any  testimony  to  meet  the  specific  objections. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


GREENBERG  v.  SHINDEL  et  al. 

(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  Tboveb  awd  Conversion  (§  3C*) — Actions— Admission  of  Evidence. 

In  an  action  for  the  conversion  of  tools,  which  plalntlflP  claimed  defend- 
ant had  seized  to  satisfy  an  alleged  claim  against  plaintiff,  in  which  de- 
fendant denied  having  any  claim  against  plaintiff  at  the  time  of  the  al- 
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leged  conyerslon,  plaintiff  could  show  that,  tbe  day  after  the  goods  were 
seized,  defendant  began  an  action  against  him  for  a  certain  sum,  and. 
after  laying  the  proper  foundation,  put  in  evidence  the  summons  and 
complaint  therein,  to  prove  that  defendant  was  instrumental  in  seizmg 
tbe  tools,  and  did  not  merely  stand  by  while  they  were  seized,  as  claimed. 
[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Dec.  Dig.  S 
36.*] 

2.  Trial  (|  146*) — ^Withdbawal  or  Jubob— Grounds— Misconduct  of  Coun- 

sel. 

Where  plaintiff's  counsel,  who  was  entitled  to  introduce  in  evidence  the 
summons  and  complaint  in  a  former  action  between  the  parties,  intro- 
duced the  whole  Judgment  roll,  and  read  to  the  Jury  the  Justice's  indorse- 
ment thereon,  denying  Judgment  for  plaintiff's  adversary,  and  intimating 
strongly  that  the  adversary  was  a  confessed  perjurer,  though  such  matter 
was  wholly  outside  the  issues  then  on  trial,  it  was  a  deliberate  attempt 
to  prejudice  the  Jury  by  extraneous  matters,  and  defendant's  motion  to 
withdraw  a  Juror  was  improperly  denied. 

[Ed.  Note. — For  other  cases,  see  Trial,  Coit  Dig.  |  329;  Dec.  Dig. 
i  146.*] 

3.  Appeal  and  Error  (§  1031*) — ^Presuhption  of  Prejudice  from  Error. 

In  such  case,  the  appellate  court  will  not  Inquire  whether  the  improp- 
er evidence  was  in  fact  prejudicial,  but  will  presume  that  it  had  the  prej- 
udicial effect  which  counsel  must  have  intended  It  to  have. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  4088- 
4046;   Dec.  Dig.  §  1031.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Rubin  Greenberg  against  Wolf  Shindcl  and  others. 
From  a  judgment  for  plaintiff,  defendants  Shindel  appeal.  Reversed, 
and  new  trial  granted. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Adolpf  Benevy,  for  appellant  David  Shindel. 
Sydney  Rosenthal,  for  appellant  Wolf  Shindel. 
Bamctt  E.  Kopelman,  for  respondent. 

LEHMAN,  J.  The  plaintiff  sues  for  the  conversion  of  the  ma- 
chinery and  tools  used  in  his  business.  The  defendant  Wolf  Shindel 
and  David  Shindel  claim  that  they  had  no  direct  part  in  the  taking  of 
the  goods,  but  simply  stood  by  while  the  goods  were  seized  and  car- 
ried away  by  one  Tisimintzer,  who  claimed  to  be  a  partner  of  plaintiflF 
and  equally  entitled  to  the  possession  of  the  goods. 

When  the  defendant  David  Shindel  was  on  the  stand,  he  denied  up- 
on cross-examination  that  at  the  time  of  the  alleged  conversion  he  had 
any  claim  against  the  plaintiff.  [1]  It  was  apparently  the  plaintiffs 
theory  that  the  defendant  Shindel  did  have  a  claim,  and  sought  to  sat- 
isfy it  by  summarily  seizing  the  plaintiff's  goods.  For  this  purpose 
he  could  show  by  proper  questions  that  on  the  day  after  the  taking  of 
the  goods  Shindel  started  an  action  in  the  Municipal  Court  against 
the  plaintiff  for  an  alleged  balance  due  him  of  $300,  and  might,  after 
the  proper  foundation  was  laid,  introduce  in  evidence  the  summons 
and  complaint  in  that  action.     [2]  The  plaintiff,  however,  went  fur- 
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ther,  and  introduced  the  entire  judgment  roll,  and  read  to  the  jury 
the  indorsement  by  the  justice : 

**To  giye  Judgment  in  this  case  I  must  give  credit  to  the  testimony  of  a 
confessed  perjurer.    That  I  am  imwllling  to  do.    Judgm^it  for  defendant" 

It  is  quite  evident  that  the  plaintiff's  attorney  desired  to  convey  to 
the  jury  that  a  judge  believed  the  defendant  to  be  a  confessed  perjurer. 
He  deliberately  attempted  to  prejudice  them,  by  bringing  to  their  at- 
tention a  matter  which  he  must  have  known  was  not  within  the  issues, 
and  it  was  the  duty  of  the  trial  justice  to  grant  the  motion  of  the  de- 
fendant made  immediately  thereafter,  for  the  withdrawal  of  a  juror. 

[3]  Whether  or  not  the  jury  was  actually  prejudiced  should  not  be 
considered  by  us,  but  for  the  purposes  of  this  appeal  we  should  pre- 
sume that  the  plaintiff's  conduct  had  exactly  the  effect  that  it  was 
evidently  intended  to  produce.  The  verdict  is  also  based  upon  abso- 
lutely insufficient  evidence  of  value. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellants  to  abide  the  event.    All  concur. 


MANN  V.  HEFTER. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  CoTTBTB    (8    189*)  —  Municipal    Courts  —  Passing    Case — Enoageubnt 

OF  Counsel. 

Where,  on  the  day  a  ease  was  called  for  trial  in  the  Municipal  Court, 
an  affidavit  that  defendant's  attorney  was  about  to  argue  a  case  on  the 
day  calendar  of  the  Appellate  Division  was  presented,  the  Municipal 
Court  Justice  should  pass  the  case  for  the  day,  both  under  the  rules  of 
the  Supreme  and  City  Courts,  and  Independent  thereof. 

[Ed.  Note. — ^Por  other  cases,  see  Courts,  Dec.  Dig.  §  ISO.*] 

2.  Appeal  and  Ebbob  (|  767*) — Costs  (I  238*) — BRiEt"&— Contents— Impbopeb 

Matteb— Stbikino  fbom  Files. 

Where  appellant's  attorney  in  his  brief  did  not  confine  himself  to  the 
issues  raised,  but  incorporated  therein  personal  criticism  of  the  justice 
from  whose  decision  the  appeal  was  taken,  the  brief  will  be  stricken  from 
the  files  and  costs  of  the  appeal  denied,  though  the  order  was  reversed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3102; 
Dec.  Dig.  t  767  ;•  Costs,  Cent  Dig.  §§  908-910;   Dec.  Dig.  (  238.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict 

Summary  proceedings  by  Alexander  Mann  against  Ike  Hefter. 
From  a  Municipal  Court  order  denying  defendant's  motion  to  vacate 
and  set  aside  a  final  order  in  summary  proceedings  and  to  open  de* 
f endant's  default,  he  appeals.    Reversed. 

See,  also,  125  N.  Y.  Supp.  1104. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Frank  M.  Franklin,  for  appellant 
Charles  Frankel,  for  respondent. 

LEHMAN,  J.  The  landlord  has  obtained  a  final  order  in  sum- 
mary proceedings  after  an  inquest.    When  the  case  was  called  on  the 
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day  calendar,  a  clerk  of  the  tenant's  attorney  presented  an  af 
that  the  attorney  was  about  to  argue  a  cause  upon  the  day  ca 
of  the  Appellate  Division  to  be  called  on  the  same  day  at  10 
Nevertheless  the  case  was  sent  to  a  part  for  trial  and  an  inquest 
Thereafter  the  tenant  moved  to  open  his  default,  and  appeals 
the  order  denying  the  motion. 

[1]  The  rules  of  the  Supreme  Court  and  the  City  Court  r 
that  under  the  circumstances  disclosed  the  cause  should  be  pass 
the  day.    Even  if  the  rules  of  the  Municipal  Court  have  no  such 
sion,  it  would  appear  that  the  discretion  of  the  justice  denyir 
motion  was  wrongly  exercised.     The  order  should  therefore 
versed,  and  the  motion  granted. 

[2]  This  court  has  repeatedly  been  forced  to  announce  that 
receive  no  briefs  that  do  not  confine  themselves  to  the  issues 
on  the  appeal.  Every  brief  in  which  a  disappointed  attorney  vei 
ill  humor  by  personal  criticism  of  the  justice  from  whose  decis: 
appeals  should  be  summarily  stricken  from  the  files  of  this  court, 
attorney  for  the  appellant  has  seriously  infringed  this  rule,  ar 
prived  himself  of  the  right  to  ask  any  favors  of  this  court  Hij 
is  therefore  ordered  stricken  from  the  files,  and,  since  the  aw< 
costs  on  this  appeal  lies  in  the  discretion  of  the  court,  the  order 
versed,  without  costs,  and  his  motion  granted,  without  costs. 

Order  reversed,  without  costs,  and  motion  granted,  without 
All  concur. 


NEWGASS  V.  SHULUOF. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

!•  Bills  and  Notes  (§  64*) — Requisites— Delivert— Conditions. 

A  note  may  be  delivered  to  a  parfy  to  whom  upon  Its  face  it  Is  pi 
or  to  one  who  Is  entitled  to  sonje  interest  or  benefit  under  him,  c 
dition,  and  the  effect  of  the  delivery  and  the  operation  of  the  not 
be  limited  by  such  condition. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  f  104 
Dig.  S  64.*] 

2.  Evidence  (5  444*) — Pabol  EviDSNCifr— Conditions  Pbecedent  to  O 
TioN  IN  Writing. 

When  a  note  is  delivered  on  condition  that  it  shall  not  be  valid  unl 
maker  receives  a' certain  sum  due  him,  and  the  maker  also  relies 
party's  promise  to  return  the  note  if  the  maker  does  not  recelv 
sum,  parol  evidence  Is  admissible  to  show  that  such  condition  is  ] 
ent  to  the  validity  of  the  note. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent  Dig.  U  1^21 
2049;    Dec.  Dig.  §  444.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Edward  Newgass  against  Otto  B.  Shulhof .  From  a 
ment  of  the  City  Court  of  the  City  of  New  York,  entered  upc 
direction  of  a  verdict  for  the  plaintiff,  defendant  appeals.  Rev 
and  new  trial  ordered. 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

*For  oUier  cases  see  same  topic  &  {  nuubsb  in  Deo.  A  Am.  Digs.  1907  to  date,  *  Rep'r  ] 


Digitized  by 


Google 


Sup.  Ct.)  NEWGASS   V.  6HULHOP  665 

I.  Gainsburg,  for  appellant. 

Max  D.  Steuer  (Gerald  B.  Rosenheim,  of  counsel),  for  respondent. 

PAGE,  J.  This  is  an  action  upon  a  promissory  note  for  $1,250, 
wherein  the  defendant  promised  to  pay  to  the  order  of  the  plaintiff 
$1,250.  Plaintiff  introduced  the  note  in  evidence,  and,  upon  the  ad- 
mission of  nonpayment,  rested.  It  was  shown"  on  behalf  of  the  de- 
fendant that  at  the  time  the  note  was  given  he  did  not  owe  plaintiff 
anything  and  that  he  had  no  business  dealings  with  him.  Owing  to 
the  sustaining  of  objections  to  questions,  the  entire  circumstances  sur- 
rounding the  giving  of  this  note  were  not  allowed  to  be  proved.  So 
far  as  appears  from  the  evidence,  the  plaintiff  was  a  bondholder  to  the 
extent  of  $2,500  in  A.  Hertzberg  &  Co.  The  defendant  was  liable  as 
an  indorser  upon  the  notes  of  A.  Hertzberg  &  Co.  to  the  extent  of 
$12,500.  A.  Hertzberg  &  Co.  filed  a  petition  in  bankruptcy,  and  a 
settlement  was  made  with  the  creditors  of  20  cents  on  the  dollar.  One 
Louis  Haas  advanced  to  A.  Hertzberg  &  Co.  the  $14,000  necessary  to 
make  this  payment.  There  was  some  understanding  that  the  moneys 
which  were  realized  from  a  disposition  of  its  surplus  assets,  to  the 
extent  of  $6,844.11  (the  balance  remaining  due  to  the  defendant  on 
account  of  his  indorsements),  should  be  turned  over  to  the  defendant. 
The  plaintiff,  learning  of  this  arrangement,  threatened  to  "smash  the 
whole  thing"  unless  he  was  paid  the  sum  of  $1,250.  Defendant  prom- 
ised to  pay  to  plaintiff  $1,250,  if  he  received  the  $6,844.11  out  of  the 
transaction.  The  plaintiff  thereupon  demanded  a  note  for  that  amount. 
The  defendant  was  not  allowed  to  testify  to  conversations  that  were 
had  between  himself  and  the  plaintiff  with  relation  to  the  note  prior 
to  and  at  the  time  of  the  delivery  thereof,  nor  was  the  witness  Lef- 
court  allowed  to  testify  to  the  conversations  between  the  parties  hereto 
that  were  had  in  his  presence  at  the  said  times,  and  for  this  reason 
the  defendant  was  not  allowed  to  show  the  consideration  for  the  giv- 
ing of  the  note.    Exceptions  were  duly  taken  by  the  defendant. 

[  1  ]  The  note  was  in  tbe  hands  of  the  original  parties.  In  Benton 
v.  Martin,  52  N.  Y.  570,  574,  it  was  held : 

"Instruments  not  under  seal  may  be  delivered  to  tbe  one  to  wbom  upon 
tbelr  face  tbey  are  made  payable,  or  wbo,  by  tbeir  terms,  is  entitled  to  some 
interest  or  benefit  under  them,  upon  conditions,  the  observance  of  which  Is 
essenQal  to  their  validity^  and  the  annexing  of  such  conditions  to  the  delivery 
Is  not  an  oral  contradiction  of  the  written  obligation,  though  negotiable,  as 
between  the  parties  to  it,  or  others  having  notice.  It  needs  delivery  to  make 
the  obligation  operative  at  all,  and  the  effect  of  the  delivery  and  the  extent 
of  the  operation  of  the  instrument  may  be  limited  by  the  conditions  with 
which  the  delivery  is  made.  And  so,  also,  as  between  the  original  parties, 
and  others  having  notice,  the  want  of  consideration  may  be  shown.** 

See,  also,  Higgins  v.  Ridgway,  153  N.  Y.  130,  133,  47  N.  E.  32; 
Jamestown  Business  College  Ass'n  v.  Allen,  172  N.  Y.  291,  302,  64 
N.  E.  952,  92  Am.  St.  Rep.  740;  Megowan  v.  Peterson,  173  N.  Y. 
1,  5,  65  N.  E.  738;  Smith  v.  Dotterweich,  200  N.  Y.  299,  93  N.  E. 
985. 

[2]  If,  therefore,  as  the  admitted  evidence  foreshadows,  the  note 
was  delivered  upon  condition  that  it  should  not  become  effective  unless 
the  defendant  received  the  $6,844.11  due  him,  and  also  relying  upon 
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plaintiff's  promise  to  return  the  note  if  the  defendant  did  not  receive 
said  sum,  parol  evidence  was  competent  to  prove  the  making  of  such 
a  concurrent  promise  and  condition  precedent  upon  die  defense  that 
there  was  no  consideration  for  the  note,  and  the  learned  trial  judge 
erred  in  excluding  the  evidence. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


UNITED  MERCHANTS*  REALTY  &  IMPROVEMENT  CO.  v.  AMERICAN 

BILLPOSTING  CO. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  Licenses  ((  58*) — Revocation— In  General. 

A  ^'license"  is  a  mere  authority  to  use  real  property,  and  hence  is  rev- 
ocable. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent  Dig.  ((  116-120;  Dec 
Dig.  §  68.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4133-4141; 
vol.  8.  p.  7706.] 

2.  Licenses  (S  54*) — Contractual  Rights— Abandonment. 

Where  a  license  is  given  by  contract  for  a  definite  term  and  on  a  val- 
uable consideration,  a  breach  of  the  contract  by  abandoning  the  license 
gives  rise  to  a  personal  action,  and  hence,  where  by  an  agreement  a  bill- 
posting  company  obtained  a  license  to  use  a  building  for  five  years  in 
consideration  of  annual  rentals,  it  cannot  abandon  the  contract  without 
liability  for  its  breach. 

[Ed.  Note.~For  other  cases,  see  Licenses,  Cent  Dig.  (  112;  Dec.  Dig. 
I  54.*] 

3.  Pleading  (§  387*) — ^Variance— Cube. 

Where  a  plaintiff  puts  in  evidence  a  contract  for  a  license,  which  he 
pleaded  as  an  agreement  of  lease,  the  defendant  cannot  claim  a  variance, 
where  it  admitted  making  the  agreement  as  set  forth  in  the  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dee.  Dig.  %  387.*] 

4.  Damages  (§  120*) — Measure  of  Damages— Breach  of  Contract. 

The  measure  of  damages  for  a  breach  of  a  contract  whereby  the  plain- 
tiff gave  defendant  the  advertising  privileges  of  the  roof  of  his  building 
in  consideration  of  an  annual  payment,  is  the  amount  of  the  unpaid  an- 
nual payment;  the  plaintiff  being  under  no  obligation  to  incur  any  ex- 
pense under  the  contract 

[Ed.  Note. — For  other  cases,  see  Damages,  Dec.  Dig.  {  120.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  United  Merchants'  Realty  &  Improvement  Company 
against  the  American  Billposting  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Hirsh  &  Rasquin  (Emanuel  Newman  and  Leon  N.  Futter,  of  coun- 
sel), for  appellant. 

Stroock  &  Stroock  (Charles  Levy,  of  counsel),  for  respondent 

LEHMAN,  J.  The  plaintiff  entered  into  an  agreement  with  the 
defendant  whereby  it  assumed  to  "lease"  to  the  defendant  the  sign, 

•For  other  casoi  Bee  same  topic  A  fi  numbbb  In  Dec.  A  Am.  Dlga.  1907  to  date,  *  R^'r  IndeiM 
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advertising,  and  display  privileges  for  the  roof  of  a  building  owned 
by  it.  The  "lease"  was  for  the  term  of  five  years,  at  the  annual  rent 
of  $600. 

.  A  similar  agreement  has  been  construed  by  the  Appellate  Division 
of  this  department  in  the  case  of  United  Merchants'  Realty  Company 
V.  New  York  Hippodrome  Co.,  133  App.  Div.  582,  118  N.  Y.  Supp. 
128.  The  court  there  intimated  that  under  this  agreement  no  exclusive 
possession  of  the  "landlord's"  property  was  given  up,  and  that  there- 
fore the  agreement  never  created  the  relation  of  landlord  ana  tenant, 
but  rather  the  relation  of  licensor  and  licensee.  The  same  interpreta- 
tion was  placed  upon  a  similar  agreement  by  the  Court  of  Appeals  in 
the  case  of  Reynolds  v.  Van  Beuren,  155  N.  Y.  122,  49  N.  E.  763,  42 
L.  R.  A.  129.  Relying  upon  these  cases,  the  defendant  now  claims 
that  the  agreement  created  only  a  license  to  use  the  roof  of  the  build- 
ing, and  that  a  license  is  necessarily  revocable  at  the  pleasure  of  the 
licensor,  and  imposed  no  burden  upon  the  licensor,  and  that  the  agree- 
ment could  therefore  impose  no  burden  upon  the  licensee,  but  that  the 
licensee  could  abandon  its  benefits  and  refuse  payment  thereafter. 

fl]  The  defendant  in  his  brief  cites  many  cases  which  hold  that  a 
license  is  revocable,  even  when  acted  upon,  or  when  granted  for  a 
valuable  consideration.  In  all  these  cases,  however,  the  license  was 
either  for  an  indefinite  term  or  expressly  revocable.  In  no  instance 
was  the  license  granted  in  pursuance  of  a  definite  and  valid  agreement 
for  a  fixed  term.  There  seems  to  be  no  doubt  that  a  license  is  a  mere 
authority  to  use  real  property,  and  is  revocable  whenever  similar  pow- 
ers and  authorities  are  revocable.  [2]  It  does  not  follow,  however, 
that  where  this  authority  is  given  in  pursuance  of  a  contract  for  a 
definite  term,  and  upon  a  valuable  consideration,  a  breach  of  the  con- 
tract by  revoking  the  authority  does  not  give  rise  to  a  personal  action 
upon  the  contract.  The  true  rule  wpuld  seem  to  be  that,  while  the 
contract  creates  no  right  in  the  property  itself  which  a  court  of  equity 
will  protect  by  injunction,  where  the  parties  have  made  a  valid  agree- 
ment for  a  license  for  a  definite  period,  the  revocation  of  that  license 
will  give  rise  to  an  action  for  breach  of  contract.  See  Hess  v.  Rob- 
erts, 124  App.  Div.  328,  108  N.  Y.  Supp.  894.  It  is  significant  that 
even  the  cases  of  United  Merchants'  Realty  Co.  v.  New  York  Hip- 
podrome,, supra,  and  Reynolds  v.  Van  Beuren,  supra,  relied  upon  by 
the  defendant,  both  intimate  that  the  agreement  creating  a  license  gives 
rise  to  enforceable  contractual  rights  between  the  parties  for  the  term 
of  the  contract.  See,  also,  CoUister  v.  Hayman,  183  N.  Y.  250,  at 
page  255,  76  N.  E.  20,  1  L.  R.  A.  (N.  S.)  1188,  111  Am.  St.  Rep. 
/40.  It  follows  that  the  licensee  could  not  abandon  the  contract  with- 
out liability  for  its  breach. 

[3]  The  defendant,  however,  claims  that,  since  the  plaintiff  has 
pleaded  an  agreement  of  lease,  he  cannot  recover  by  proof  of  an  agree- 
ment of  a  different  character.  If  such  an  objection  would  in  any 
event  be  available,  the  defendant  cannot  take  advantage  of  it  in  this 
case,  since  his  answer  admits  the  making  of  the  agreement  as  set  forth 
in  the  complaint. 

[4]  The  defendant  also  claims  that  the  plaintiff  has  not  shown  any 
damages.    It  has  shown  that  there  is  a  definite  stun  due  and  unpaid 
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under  the  agreement.  Since  the  plaintiff  was  under  no  obligations  to 
perform  any  covenants  under  the  lease,  except  to  permit  the  defendant 
to  use  the  premises,  and  was  not  required  to  incur  any  expense  or 
perform  any  labor,  the  measure  of  damages  was  the  amount  of  this 
unpaid  sum. 

The  defendant  has  failed  to  establish  that  the  plaintiff  refused  its 
employes  access  to  the  roof.  The  defendant's  testimony  on  this  point 
was  stricken  out,  because  no  connection  between  the  person  refusing 
such  access  and  the  plaintiff  was  shown.  Moreover,  the  defendant  had 
apparently  the  same  means  of  access  which  it  considered  sufficient 
for  three  years  prior  to  the  alleged  refusal. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


SLUTZK  et  al.  v.  ROTH. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  liandlobd  and  tenant  (§  17*) — estoppei*  by  conduct— execution  of 

Lease. 

Defendant,  by  representing  to  plaintiff  that  be  signed  a  lease  to  prem- 
ises  occupied  by  plaintiff,  and  by  collecting  rent  thereunder,  is  estopped 
from  denying  that  he  executed  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  S|  42— 
44 ;  Dec.  Dig.  §  17.*] 

2.  Landlord  and  TteNANT  (8  184*) — ^Action  to  Reooyeb  Deposit  as  Securitt 

—Proof— Vabiance. 

Wliere  plaintiff  alleged,  in  his  bill  of  particulars  in  an  action  to  recoTer 
money  paid  defendant  as  security  for  performance  of  coTenant^of  a  lease 
executed  by  defendant  to  plaintiff,  that  the  lease  was  In  writing,  he  can- 
not prove  a  parol  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  {  184.*] 

8.  Evidence  (§  427*) — Parol  Evidence— Extrinsic  Facts— Showing  Execu- 
tion. 

In  an  action  by  a  tenant  to  recover  money  paid  as  security  for  perform- 
ance of  .the  covenants  of  the  lease  in  which  defendant  denied  execution, 
plaintiff  could  show  by  parol  the  circumstances  under  which  the  lease 
was  delivered,  to  show  that  it  was  executed  by  defendant,  though  it  was 
in  writing.  , 

[Ed.  Note.— For  other  cases,  see  Evidence,  Dec.  Dig.  i  427.*] 

4.  Landlord  and  Tenant  (§  184*) — Rent— Security— Action  for  Breach— 
Evidence. 

The  tenant  could  show,  In  an  action  to  recover  money  paid  the  landlord 

as  security  for  performance  of  the  covenants  of  a  lease  executed  by  the 

latter,  that  he  was  ousted  during  the  term  by  paramount  title,  so  as  to 

breach  the  covenants. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  { 184.*] 

Appeal  from  City  Court.of  New  York,  Trial  Term. 

Action  by  Abraham  Slutzk  and  another  against  P.  Marcus  Roth, 
From  a  judgment  dismissing  the  complaint,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  SEABURY,  BIJUR,  and  PAGE,  JJ. 

*For  other  cases  see  same  topic  A  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep*r  Indcxw 
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Abraham  H.  Sarasohn,  for  appellants. 
Emerich  Kohn,  for  respondent. 

SEABURY,  J.  The  plaintiffs  sue  to  recover  money  alleged  to 
have  been  paid  the  defendant  as  security  for  the  faithful  performance 
of  the  covenants  of  a  lease,  which  the  complaint,  alleges  was  entered 
into  by  the  parties  to  this  action.  The  complaint  does  not  allege  wheth- 
er the  lease  was  written  or  oral.  The  plaintiffs'  bill  of  particulars, 
however,  alleges  as  follows; 

"The  alleged  agreement  or  lease  referred  to  in  the  complaint  was  verbal. 
The  terms  of  the  said  alleged  agreement  or  lease  referred  to  in  the  plaintiffs* 
complaint  were  originally  verbal,  but  were  thereafter,  and,  to  wit,  on  January 
31,  1910,  reduced  to  writing,  by  an  instrument  which  the  defendant  repre- 
sented to  the  plaintiff  was-  executed  by  him,  but,  as  the  plaintiff  subsequently 
discovered,  was  signed  by  Miriam  Kohn." 

Upon  the  trial  the  plaintiff  did  not  offer  the  lease  in  evidence,  or 
offer  parol  evidence  to  show  that  the  defendant  was  the  real  party  in 
interest,  or  that  the  defendant  was  the  owner  of  the  property  and  had 
represented  that  he  had  signed  the  lease.  Instead  of  so  doing,  the 
plaintiff  attempted  to  show  the  oral  agreement  which  he  had  with  the 
defendant,  and  which,  as  the  statement  in  his  bill  of  particulars  shows, 
was  thereafter  reduced  to  writing.  Objection  being  made  to  this  evi- 
dence, upon  the  ground  that  the  oral  arrangement  was  embodied  in 
the  writing,  the  court  excluded  the  evidence  which  the  plaintiff  offered. 
The  plaintiff  noted  an  exception  to  the  ruling  of  the  court,  and  suf- 
fered a  nonsuit.  From  the  judgment  entered  upon  the  nonsuit,  the 
plaintiff  appeals  to  this  court. 

We  think  that  the  rulings  of  the  court  below  were  correct.  [1] 
The  complaint  shows  that  the  plaintiff  relied  upon  the  lease.  It  is 
claimed  that  the  defendant  was  the  owner  of  the  premises  demised, 
and,  although  the  lease  seems  to  have  been  signed  by  a  third  person, 
the  claim  is  made  that  the  defendant  represented  to  the  plaintiff  that 
he  had  signed  it  and  collected  rent  under  it.  If  these  circumstances 
can  be  proved,  the  defendant  would  be  estopped  from  denying  that  the 
lease  was  his  act.  [2]  The  plaintiff,  having  formally  stated  in  his 
bill  of  particulars  that  his  agreement  with  the  defendant  was  reduced 
to  writing,  cannot  be  permitted  to  ignore  the  writing  and  prove  an 
agreement  resting  in  parol. 

[3]  We  think  that  it  was  competent  for  the  plaintiff  to  attempt  to 
show  by  parol  the  circumstances  under  which  the  lease  was  delivered, 
for  the  purpose  of  establishing  that  the  lease  was  in  fact  the'  act  of 
the  defendant.  [4]  Having  established  that  the  written  lease  was 
the  act  of  the  defendant,  it  would  then  be  competent  for  the  plaintiff 
to  show  that  he  was  ousted  during  the  term  demised  by  paramount 
title.  It  was  not,  however,  competent  for  the  plaintiff  to  ignore  the 
written  lease,  under  which  the  security  had  been  given,  and  attempt 
to  prove  an  oral  agreement  between  the  parties,  in  view  of  his  own 
statement,  made  in  his  bill  of  particulars,  that  the  verbal  agreement 
had  been  reduced  to  writing.  The  written  lease  was  designed  to  be 
the  sole  repository  and  evidence  of  the  final  conclusions  of  the  par- 
ties, and  the  plaintiff,  having  declared  upon  it,  could  not  disregard  it 
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Upon  the  trial.     The  plaintiff  failed  to  prove  the  cause  of  ^i 
alleged,  and  it  follows  that  his  complaint  was  properly  dismissed 
Judgment  aflSrmed,  with  costs.    AH  concur. 


HAUSER  V.  GEORGE  J.  JUST  CO. 
(Supreme  Ck>urt,  Appellate  Term.    April  8,  1911.) 

1.  Master  and  Servant  (§  279*)— Master's  Liability— Person  Enoagi 

superinten  dencb. 

In  an  action  by  a  servant  for  personal  injuries,  evidence  held  soffl 
to  sustain  a  finding  that  a  person  employed  by  the  master,  and  x 
whose  orders  plaintiff  worked,  was  exercising  superintendoiee,  witiil 
meaning  of  Labor  Law  (Gonsol.  Laws  1909,  c.  31)  S  200,  snbd.  2. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant;  Dec.  Dig.  i  S 

2.  Master  and  Servant  (|  279*)— Action  fob  Injuries— BviDHfC»—Ni 

GBNCB  of  Superintendent. 

Evidence  in  an  action  by  a  servant  for  personal  injuries  held  to  su 
a  finding  that  the  injury  was  caused  by  the  negligence  of  defendant 
perintendent. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig-  iS 
975,  978-980 ;   Dec.  Dig.  §  279.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth 
trict. 

Action  by  Frank  J.  Hauser  against  the  George  J.  Just  Comi 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Frank  V.  Johnson  (Samuel  L.  Sargent,  of  counsel),  for  appel 

Francis  X.  McCoUum  (William  Edgar  Weaver,  of  counsel), 
respondent. 

SEABURY,  J.     The  plaintiff  sues  to  recover  damages  for 
sonal  injuries.    The  plaintiff  was  in  the  employ  of  the  defendai 
an  iron  worker.     The  defendant  was  engaged  in  the  erection 
building  on  the  southeast  comer  of  Ninety- First  street  and  Third 
nue.    At  the  south  end  of  the  cellar  of  the  building  was  a  derrick 
was  made  oi  steel,  and  consisted  of  a  mast,  held  erect  by  seven  "gi 
and  a  Boom.    It  was  about  85  feet  high.    The  boom  was  about  2 
wide  and  was  made  of  steel  lattice.    On  the  boom  were  two  bl( 
on  which  were  hooked  the  wire  cables  which  connected  the  boom 
the  steam  engine,  by  which  the  derrick  was  operated.    From  the  t 
hung  two  "load  chains,"  to  each  of  which  a  hook  was  attached, 
derrick  was  capable  of  being  moved  in  two  ways.    One  way  wa 
moving  the  boom  from  a  position  at  right  angles  to  the  mast  to  a  ] 
tion  where  it  was  almost  parallel  with  the  mast.    The  other  move 
was  effected  by  turning  the  whole  derrick  by  means  of  a  lever  a1 
base.    The  position  of  the  "load  chains"  was  necessarily  affectd 
either  of  these  movements. 

On  the  day  of  the  accident  the  defendant's  employes  were  eng 
in  unloading  a  truck  of  steel  beams,  which  was  in  the  street, 

•For  other  caiei  ■«•  Bame  topic  it  fi  mJMBXB  In  Dec.  *  An.  Digs.  1907  to  date,  it  Rep'r  In 
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placing  them  in  the  cellar  of  the  building.  The  plaintiff  claims  that 
he  was  instructed  by  the  defendant's  superintendent  to  "ride  the 
chains."  This  he  did  by  placing  his  feet  in  the  hooks  attached  to  the 
chains  and  grasping  the  chains  for  support.  The  purpose  of  having 
a  man  perform  this  feat  was  twofold.  First,  it  enabled  him  to  prevent 
the  hooks  getting  caught  in  the  steel  lattice  work  of  the  boom;  and, 
secondly,  in  adding  weight  to  the  chains,  it  facilitated  the  work  of  low- 
ering them  to  the  ground.  The  evidence  shows  that  when  a  derrick 
was  being  operated  it  was  customary  to  regulate  its  movements  by 
signals  given  to  the  engineer.  The  signal  usually  given  was  to  "boom 
up,"  which  meant  thit  the  boom  should  be  brought  almost  parallel  with 
the  mast.  When  this  movement  had  been  accomplished,  it  was  custo- 
mary to  give  the  second  signal,  "Go  ahead."  In  response  to  this  signal 
the  derrick  was  turned  at  the  base  by  means  of  a  lever.  This  turning 
of  the  derrick  caused  the  chains  to  swing  out,  over  the  building  which 
was  being  erected,  into  the  street,  to  which  they  might  then  be  lowered 
and  "pick  up"  the  steel  beams,  which  were  upon  the  truck. 

After  the  plaintiff  had  placed  his  feet  in  the  hooks  attached  to  the 
chains,  the  signal  to  "boom  up"  was  given  to  the  engineer,  and  as  a  re- 
sult the  end  of  the  boom  furthest  away  from  the  mast  was  raised,  until 
the  boom  was  almost  parallel  with  the  mast.  This  movement  left  the 
plaintiff  "riding  the  chains"  about  40  feet  in  the  air,  and  swinging  to 
and  fro.  As  a  result  of  this  swinging  movement,  one  of  the  hooks  upon 
which  the  plaintiff  was  standing  caught  in  the  steel  lattice  work  of  the 
boom.  While  the  plaintiff  was  in  this  precarious  position,  the  derrick 
was  turned  from  below,  without  any  signal  having  been  given,  and 
the  plaintiff's  foot  was  crushed.  The  plaintiff  shouted  to  the  engineer 
to  stop  the  engine,  and  this  was  done  and  the  chains  lowered,  and  the 
plaintiff  was  taken  to  a  hospital. 

The  negligence  of  the  defendant  is  predicated  upon  its  failure  to 
have  some  one  watching  the  work  who  could  give  the  signals  in  re- 
sponse to  which  the  engine  should  be  started.  The  evidence  justified 
the  conclusion  that  the  giving  of  proper  signals  was  necessary  to  the 
reasonably  safe  performance  of  this  work.  If  the  derrick  had  been 
operated  pursuant  to  proper  signals,  the  accident  in  all  probability 
would  not  have  happened.  No  reasonably  careful  person  would  hav6 
given  the  signal  to  turn  the  derrick  while  the  hook  upon  which  the 
plaintiff  was  standing  was  caught  in  the  lattice  work  of  the  boom. 
The  evidence  makes  it  clear  that  this  is  the  work  which  Berry,  the 
superintendent,  should  have  performed.  He  instructed  the  plaintiff 
to  "ride  the  chains,"  but  neglected  to  watch  the  work  and  give  the 
proper  signals.  At  the  critical  moment  Berry  had  his  back  turned  to 
the  engineer  and  was  on  the  ladder  going  out  to  the  street. 

The  defendant  urges  that  the  accident  was  caused  by  the  negligence 
of  the  plaintiff,  or  the  negligence  of  the  engineer,  or  the  negligence 
of  the  man  employed  in  turning  the  derrick  with  the  lever.  In  short, 
according  to  the  defendant's  contention,  everybody  except  his  super- 
intendent in  charge  of  the  work  seems  to  have  been  careless.  The 
argument  is  suggestive  of  a  desire  to  avoid  liability  upon  any  pretext, 
ra5ier  than  explanatory  of  the  manner  in  which  the  accident  occurred. 
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So  far  as  the  plaintiff  is  concerned,  he  merely  did  as  he  was  t< 
do.  The  contention  that  he  need  not  have  done  this  work  is  no 
tained  by  the  proof.  Nor  can  the  blame  for  the  accident  be 
imputed  to  the  engineer  or  the  man  who  turned  the  derrick, 
of  these  men  were  fully  occupied  in  attending  to  their  resp 
duties.  Even  if  it  was  possible  for  them,  from  the  place  where 
were  located,  to  have  seen  the  position  of  the  plaintiff,  which  i 
improbable,  they  were  so  fully  occupied  with  their  own  work 
they  had  no  opportunity  to  do  so.  The  cause  of  the  accident  ; 
parent,  and  was  the  negligence  of  the  superintentjent 

Under  subdivision  2  of  section  200  of  the  labor  law  (Consol. 
1909,  c.  31)  the  defense  of  common  employment  is  taken  froi 
employer  when  injury  results  to  an  employe  through  the  negli 
of  one  "exercising  superintendence."  Bellegrade  v.  Union  B 
Paper  Company,  90  App.  Div.  577,  86  N.  Y.  Supp.  72,  afiirme 
N.  Y.  519,  73  N.  E.  1119.  The  trial  justice,  who  determine 
issues  of  fact  in  this  case,  [1]  was  fully  justified  by  the  evidei 
finding  that  Berry  was  "exercising  superintendence,"  within  the  i 
ing  of  the  statute,  and  [2]  that  the  accident  was  caused  solely  1 
negligence  in  failing  properly  to  perform  his  duty. 

Judgment  affirmed,  with  costs.    All  concur. 


DE  GRAFF  v.  DE  GRAFF. 
(Supreme  Court,  Special  Term,  Monroe  County.    March  8,  1911. 

1.  Pbocess  (§  96*) — Sebvice  bt  Publication— Obdeb  fob  Sebvice— -Jni 

TioN— Affidavit  Before  Plaintiff's  Attobnet. 

The  taking  of  affidavits  before  plaintiflTs  attorney  of  record  Is  c 
irregularity,  and  does  not  make  the  affidavits  void ;  so  that  the  ju( 
granting  an  order  for  service  by  publication,  which  has  to  be  base 
verified  complaint  and  affidavits,  is  not  without  Jurisdiction  beca 
the  affidavits  having  been  so  taken. 

[Ed.  Note. — For  other  cases,  see  Process,  Dea  Dig.  {  96.*] 

2.  Appeabance  (§  14 ♦) — Objections  on  Special  Appeabance. 

Defendant,  on  a  special  appearance  to  object  to  the  Jurisdiction 
court,  cannot  object  to  the  irregularity  of  the  affidavits,  on  which 
the  complaint,  the  order  for  service  of  publication  was  made,  havini 
made  before  plaintiff's  attorney  of  record. 

[Ed.  Note. — For  other  cases,  see  Appearance,  Dec.  Dig.  S  14.^] 

Action  by  Aline  S.  De  Graff,  an  infant,  by  guardian,  etc.,  aj 
Chester  De  Graff.  Defendant  moves  to  set  the  service  by  public 
and  the  order  therefor.    Denied. 

Frederick  W.  Coit,  for  the  motion. 
Rolison  S.  Bostwick,  opposed. 

FOOTE,  J.  [1]  Defendant,  who  is  a  nonresident  and  was  s 
by  publication,  appears  specially  upon  this  motion  and  asks  thi 
service  upon  him  by  publication  and  the  order  for  such  service  1 
aside,  on  the  ground  that  the  judge  who  granted  the  order  was  wi 

*For  oUier  cases  see  same  topic  A  S  vujubkr  in  Dec.  A  Am.  Digs.  1907  to  dat«,  it  Rep*r  I 
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jurisdiction  to  make  it — ^this,  for  the  reason  that  the  Code  requires 
such  an  order  to  be  based  on  the  verified  complaint  and  affidavits. 
The  complaint  was  verified  before  plaintiff's  attorney  of  record  as  com- 
missioner of  deeds,  as  was  also  one  of  the  essential  affidavits.  No 
other  defect  is  suggested.  The  question,  therefore,  is:  Was  this  a 
verified  complaint,  and  was  the  affidavit  so  taken  sufficient  to  confer 
jurisdiction  upon  the  judge  who  granted  the  order  for  service  by  pub- 
lication? 

Contrary  to  my  first  impression,  I  find  the  weight  of  jiuthority  is  to 
the  effect  that,  while  the  practice  is  condemned,  still  an  affidavit  in  a 
cause  taken  before  an  attorney  of  record  is  not  a  nullity.  It  is  an 
irregularity,  and  on  a  proper  application  would  be  treated  as  such. 
In  Bauermeister  v.  Demuth,  84  App.  Div.  394,  82  N.  Y.  Supp.  831, 
it  is  held  that : 

"Although  the  practice  forbids  an  attorney  of  record  In  the  action  to  take 
affidavits  for  use  therein,  the  affidavit,  when  so  taken,  is  not  void." 

A  somewhat  extended  review  of  the  cases  upon  this  subject  is  made 
by  Mr.  Justice  Clarke  in  the  case  of  Vreeland  v.  Pennsylvania  Tanning 
Co.,  130  App.  Div.  405,  114  N.  Y.  Supp.  1002,  and  the  unanimous  con- 
clusion reached  by  the  court  in  the  case  is  thus  stated  in  the  syllabus : 

**There  is  no  provision  of  the  Code  or  statute,  and  no  court  rule,  forbidding 
an  attorney  of  record  from  taking  an  affidavit  used  In  the  case.  The  rule  for- 
bidding the  same  was  merely  a  rule  of  practice  formerly  existing  in  the  Court 
of  King^s  Bench,  followed  and  adopted  by  the  courts  of  this  state.  The  fact 
that  an  affidavit  upon  which  a  warrant  of  attachment  was  issued  was  sworn 
to  before  a  notary  public,  who  was  the  plaintlfTs  attorney  of  record,  is  a 
mere  irregularity,  and  no  ground  for  vacating  the  attachment,  and  a  subse- 
quent judgment,  where  the  facts  stated  in  the  affidavit  are  not  controverted.'* 

Defendant  relies  principally  upon  the  case  of  McMillan  v.  Williams, 
decided  by  the  learned  county  judge  of  Monroe  county,  and  reported 
in  the  issue  of  the  Rochester  Daily  Record  of  August  6,  1910,  and 
affirmed  without  opinion  in  140  App.  Div.  940,  126  N.  Y.  Supp.  1137. 
In  that  case,  however,  the  learned  county  judge  found  a  more  sub- 
stantial reason  for  reversing  the  judgment  of  the  Municipal  Court 
than  the  fact  that  the  petition  on  which  the  proceeding  was  founded 
was  verified  before  the  attorney  for  the  petitioner.  The  practice  is 
condemned,  but  the  opinion  does  not  go  to  the  length  of  holding  that 
the  petition,  although  required  by  statute  to  be  verified,  was  wholly 
void  because  verified  before  the  attorney.  But  the  attorney  in  that 
case  (which  was  a  landlord  and  tenant  proceeding)  acted  as  the  attor- 
ney and  agent  for  the  landlord  in  making  the  preliminary  demand 
for  the  rent,  and  then  as  commissioner  of  deeds  took  the  landlord's 
affidavit  to  the  petition  which  set  forth  this  demand,  and  the  court  very 
properly  held  that  the  attorney  could  not  occupy  these  two  incompatible 
relations  to  the  case,  citing  in  support  of  this  view  the  cases  of  Arm- 
strong V.  Combs,  15  App.  Div.  246,  44  N.  Y.  Supp.  171,  where  the  ac- 
knowledgment of  the  assignment  of  a  mortgage  before  one  of  the  as- 
signees was  held  invalid,  and  People  ex  rel.  Erie  R.  R.  Co.  v.  Board  of 
R.  R.  Commissioners,  105  App.  Div.  273,  93  N.  Y.  Supp.  584,  where 
it  was  held  that  the  acknowledgment  by  some  of  the  signers  of  a  cer- 
tificate of  incorporation  taken  before  one  of  the  other  signers  and 
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incorporators  as  a  notary  public  was  invalid  and  rendered  the  a 
tion  inoperative.  This  decision  was  not  intended  to  overthrow 
sent  from  the  cases  hereinbefore  referred  to,  for  they  are  cit 
commented  upon  in  the  opinion  of  the  learned  county  judge.  I 
therefore,  be  held  that  the  affidavits  in  this  case  were  not  n 
Thev  were  simply  irregular. 

[2]  But  the  defendant  has  no  standing  here  to  correct  men 
ularities.  He  has  appeared  specially  to  object  to  the  jurisdic 
the  court,  and,  indeed,  that  is  the  only  basis  upon  which  a  spe 
pearance  can  be  permitted.  As  is  said  in  Nichols,  New  York  P 
vol.  1,  p.  810,  ^777: 

"A  special  appearance  1b  one  made  to  object  to  the  court's  jurisdic 

Hence,  until  defendant  enters  a  general  appearance  in  th 
he  is  not  in  a  position  to  make  this  motion  on  the  ground  of  irr 
ity  alone. 

The  affidavits  taken  before  the  plaintiff's  attorney  of  record  j 
missioner  of  deeds,  though  irregular,  were  sufficient  to  confe 
diction  upon  the  judge  to  grant  the  order  for  service  by  publ 
The  court  has,  therefore,  acquired  jurisdiction  over  defendant 
ceed  with  the  cause. 

Defendant's  motion,  based  upon  want  of  such  jurisdictior 
therefore  be  denied,  with  $10  costs. 


KLINGBEIL  v.  PUBLIC  BANK. 
(Supreme  Ck)urt,  Appellate  Term.    March  23,  1911.) 

Assignments  (S  73*) — Bank  Accounts— Pbopertt  Transferrzd. 

An  assignment  of  assignors*  interest  in  a  bank  account,  which 
ing  to  the  pass  book  showed  a  credit,  but  which  was  actually  ove 
did  not  transfer,  as  against  the  assignors'  trustee  in  bankruptcy,  1 
counts  deposited  as  collateral  to  secure  assignors'  indebtedness 
bank. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent.  Dig.  {{  1 
Dec.  Dig.  §  73.*] 

Seabury,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Four 
trict. 

Action  by  Bernard  Klingbeil  against  the  Public  Bank.  Ju< 
for  plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  o 

Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 

Henry  Fluegelman,  for  appellant 

Samuel  Shimans,  for  respondent. 

BIJUR,  J.  On  October  3,  1908,  L.  L.  Fiber  &  Co.,  by  a  s 
instrument  in  writing,  and  also  by  indorsing  such  agreement 
pass  book  with  the  defendant  bank,  did  "sell,  assign,  and  set  ov 
B.  Klingbeil  all  our  right,  title,  and  interest  in  and  to  the  a 

*For  otker  caaei  ie«  same  topic  ft  S  mumbeb  in  Dec.  &  Am.  Diet.  1907  to  date.  *  Rep'] 
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account  at  Public  Bank."  Although  the  pass  book  on  that  date  showed 
a  net  credit  of  some  $1,400,  the  account  had  actually  been  overdrawn 
about  $7.  The  credits  on  the  account  were  the  result  of  loans  by  way 
of  discount,  to  secure  which  Fiber  &  Co.  had  assigned  to  the  bank 
a  number  of  book  accounts.  Seven  days  later,  to  wit,  on  October  10th, 
a  petition  in  bankruptcy  was  filed  against  Fiber  &  Co*  The  trustee  in 
bankruptcy,  having  demanded  a  transfer  to  him  of  the  assets  of  Fiber 
&  Co.,  the  bank,  on  December  10th,  pursuant  to  an  order,  paid  over 
to  him  $62.31,  which  it  had  collected  in  liquidation  of  some  of  the  book 
accounts  beyond  the  amount  of  Fiber  &  Co.'s  indebtedness  to  the  bank, 
and  transferred  to  him  the  surplus  book  accounts,  of  a  face  value  of 
$173.25. 

In  this  action  for  a  recovery  of  this  cash  and  the  value  of  the  book 
accounts,  the  crucial  question  was  whether  the  assignment  above  set 
forth  constituted  a  transfer  to  Klingbeil  of  the  book  accounts  above 
named,  over  the  amount  of  Klingbeirs  indebtedness  to  the  bank, 
amounting  at  the  day  of  the  assignment  to  substantially  $235.56.  The 
learned  court  below  was  of  the  opinion  that  it  was  only  reasonable  to 
assume  that  the  assignors  were  aware  of  the  condition  of  their  account 
with  the  bank,  namely,  that  it  was  overdrawn,  and  that  they  expected 
to  assign  something,  and  that  the  assignee  expected  to  get  something, 
and  that  they  did  not  go  through  a  ''useless  formality,"  from  which 
it  would  follow  that  the  intention  of  the  parties  must  have  been  to 
transfer  to  Klingbeil  the  collateral,  namely,  book  accounts,  previously 
assigned  to  the  bank.  In  this  I  think  that  the  learned  judge  was  in 
error;  nor  do  I  believe  that  his  citation  of  Thomas  v.  Schumacher,  17 
App.  Div.  441,  45  N.  Y.  Supp.  166,  lends  any  support  to  his  views. 

In  the  first  place,  the  circumstances  afford  no  proof  that  Fiber  & 
Co.  desired  to  transfer  anything  of  value  to  Klingbeil;  nor  is  there 
any  evidence  that  they  were  aware  of  the  exact  state  of  their  account. 
It  is  quite  as  reasonable,  if  not  'more  so,  to  assume  that  they  did  not 
know  the  statfe  of  that  account,  and  very  likely  that  they  assigned  it 
to  Klingbeil  for  what  it  might  be  worth  on  the  eve  of  their  own  bank- 
ruptcy, in  order  to  afford  themselves  relief  from  an  importunate  cred- 
itor. As  there  is  no  evidence  that  any  new  consideration  passed  for 
the  transaction,  one  assumption  is  at  least  as  reasonable  as  the  other. 

Coming,  then,  to  the  form  of  the  transaction,  I  find  that  it  differs 
materially  from  the  one  interpreted  in  the  Thomas  Case,  supra.  There 
the  assignor  had  dealt  for  years  with  a  banker,  with  whom  he  had 
an  open  running  account,  derived  from  the  drawing  of  drafts  and  the 
discounting  of  bills  of  exchange  secured  by  attached  bills  of  lading. 
The  instruments  evidencing  the  transfer  were  an  assignment  reading, 

''For  value  received  we  hereby  transfer  and  assign  to 

[the  assignee]  all  moneys  due  us  by [the  banker]  bal- 
ance on  account,"  and  a  letter  to  the  banker  reading,  "Please  pay 

[the  assignee],  or  order,  the  balance  due  us  on  account." 

From  the  language  of  these  instruments  and  the  surrounding  circum- 
stances, the  learned  General  Term  concluded  that  it  was  quite  evident 
that  the  assignor  intended  to  transfer  to  the  plaintiffs  (the  assignees) 
the  balance  that  would  result  from  crediting  the  assignor  with  the 
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amount  of  the  bills  of  exchange  when  the  bills  of  lading  were  received 
by  defendants  for  sale,  regardless  of  the  fact  whether  the  immediate 
account  was  credited  with  the  amount  of  those  proceeds  until  they 
were  actually  sold.  They  say  that  this  intention  of  the  assignor  was 
apparent  from  the  face  of  the  instrument  and  from  the  methods  by 
which  the  business  between  the  assignor  and  the  bank  was  done. 
There  is  nothing  to  indicate  the  contrary,  except  the  method  of  book- 
keeping adopted  by  the  banker,  from  which  there  did  not  appear  to 
be  a  balance  due  to  the  assignor  at  the  time.  It  must  be  remembered, 
as  noted  above,  that  this  was  a  running  continuous  account,  repeating, 
Qver  and  over  again,  a  series  of  precisely  similar  transactions.  Con- 
tinuing, the  court  says : 

•The  Instrument  Itself  transfers  and  assigns  to  the  plaintiffs  *all  moneys 
due  us  by  C.  Schumacher  &«Co.  of  New  York,  balance  on  account'  The  lan- 
guage used  is  much  broader  than  a  mere  transfer  of  what  at  that  time  ap- 
peared by  bookkeepers*  eihtriea  to  be  payable  from  the  defendants  to  EtdsH 
and  we  think  is  sufficiently  broad  to  include  all  obligations  in  favor  of  Ernst 
against  the  defendants,  and  it  was  evidently  the  intention  of  Ernst  to  tran» 
fer  such  obligations  of  the  defendants  in  his  favor  to  the  plaintiffs.*' 

The  case  is  elaborately  reasoned;  but  enough  appears,  from  the 
above  citations  from  the  opinion,  to  indicate  that  it  differed  materially 
from  the  case  at  bar.  The  language  here  is  exceedingly  narrow,  and 
I  am  of  the  opinion  that  neither  from  the  terms  of  the  instrument,  nor 
from  the  circumstances  surrounding  the  transaction,  are  we  justified 
in  concluding  that  it  was  the  intention  of  the  assignors  to  transfer 
to  the  plaintiff  herein  book  accounts  deposited  as  collateral  to  secure 
their  indebtedness  to  the  bank,  particularly  in  view  of  the  absence 
of  any  indication,  either  in  the  instruments  themselves  or  from  the 
evidence  of  dealing,  of  the  precise  ultimate  disposition  to  be  made  by 
the  bank,  as  between  it  and  the  assignors,  of  the  surplus  of  these  book 
accounts,  or  of  the  proceeds  to  be  derived  therefrom,  over  and  above 
the  indebtedness  to  the  bank. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event 

PAGE,  J.  concurs. 

SEABURY,  J.  I  dissent,  upon  the  opinion  of  Mr.  Justice  Stur- 
ges  in  the  court  below. 


CITY  OF  NEW  YORK  v.  LEEF  et  al. 

(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  Municipal  Corporations  (§  670*) — Streets— Side WALKS-^BSTB.ncTiONB. 
New  York  City  Code  of  Ordinances,  §  219,  enacted  by  the  boanl  of 
aldermen  under  Greater  New  York  Charter  (Laws  1901,  c.  466)  f  50,  pro- 
hibits any  person  from  obstructing  a  sidewalk,  except  as  prorlded  in 
section  2G2,  without  written  permission  from  the  borough  president;  and 
section  262  prohibits  the  placing  of  merchandise,  etc.,  at  a  greater  dis- 
tance than  three  feet  in  front  of  a  store,  except  goods  being  loaded  or  un- 
loaded, and  requires  a  free  passageway  for  pedestrians.    Held,  that  ob- 
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structions  must  be  reasonable 'with  reference  to  the  rights  of  the  public, 
as  well  as  necessary  to  the  business  of  the  person  maintaining  them,  to 
be  Justified  under  the  ordinances^ 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  t 
1446;  Dec.  Dig.  §  670.*] 

2.  Municipal  Cobpobations  (It  120,  643*)— Municipal  Coubts— Powbe  to 
Suspend  Obdinances. 

The  Municipal  Court  has  no  power  to  suspend  the  operation  of  the  or- 
dinances in  a  particular  case;  they  having  the  force  of  law. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Dec.  Dig.  iS 
120,  643.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  the  City  of  New  York  against  Charles  Leef  and  another. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Archibald  R.  Watson  (Herman  Stiefel  and  James  D.  O'SuUivan, 
of  counsel),  for  appellant. 
Aaron  J.  Levy,  for  respondents. 

SEABURY,  J.  This  action  was  brought  by  the  plaintiff  against 
the  defendants  to  recover  a  penalty  of  $^  for  violations  of  sections 
219  and  262  of  the  Code  of  Ordinances  of  the  City  of  New  York, 
being  a  penalty  of  $5  for  each  specific  act  of  obstructing  the  sidewalk 
in  front  of  the  defendants'  place  of  business,  No.  160-164  Attorney 
street,  in  the  borough  of  Manhattan,  with  merchandise,  consisting 
of  barrels  of  apples,  on  the  23d,  29th,  and  30th  days  of  September, 
and  on  the  4th,  14th,  24th,  and  29th  days  of  October,  1910.  The  pro- 
visions of  the  Code  of  Ordinances  under  which  the  plaintiff  seeks  to 
recover  these  penalties  provide  as  follows : 

"Sec.  219.  No  person  shall  incumber  or  obstmet  any  street,  roadway  or 
sidewalk  which,  has  been  opened,  regulated  or  graded,  according  to  law,  in 
the  city  of  New  York,  with  any  article  or  thing  whatsoever,  except  as  pro- 
vided in  section  262  of  these  ordinances,  without  first  having  obtained  writ- 
ten permission  from  the  president  of  the  borough  in  which  such  street,  road- 
way or  sidewalk  is  situated,  under  the  penalty  of  five  dollars  for  each  offense, 
and  a  further  penalty  of  five  dollars  for  each  day  or  part  of  a  day  such  obstruc- 
tion or  incumbrance  shall  continue.** 

*'Sec.  262.  No  person  shall  hang  or  place  any.  goods,  wares  or  merchandise, 
or  suffer,  maintain  or  permit  the  same  to  be  hung  or  placed  at  any  greater 
distance  than  three  feet  in  front  of  his  or  her  house,  store  or  other  building, 
and  not  to  a  greater  height  than  five  feet  above  the  level  of  the  sidewalk,  ex- 
cept goods,  wares  or  merchandise  in  process  of  loading,  unloading,  shipment 
or  being  received  for  shipment;  but  at  all  times  there  shall  be  maintained 
a  free  passageway  for  pedestrians  in  the  center  of  the  sidewalk.  The  penalty 
for  a  violation  of  this  ordinance  shall  be  five  dollars  for  each  day*s  offense.** 

The  evidence  makes  it  clear  that  the  sidewalk  in  front  of  the  de- 
fendant's place  of  business  was  a  public  street,  used  as  such,  in  a 
congested  portion  of  the  city;  that  there  were,  upon  the  dates  speci- 
fied, a  large  number  of  barrels  placed  on  the  sidewalk  so  as  to  obstruct 
the  street ;   that  on  some  occasions  there  were  as  many  as  50  barrels 
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placed  upon  the  sidewalk;  and  that  this  obstruction  extended  to  a 
greater  distance  than  three  feet  from  the  front  of  the  defendants* 
place  of  business. 

The  ordinances  in  question  were  enacted  by  the  board  of  aldermen 
of  the  city  of  New  York,  pursuant  to  the  authority  conferred  upon 
that  body  by  section  50  of  the  Greater  New  York  charter.  The  evi- 
dence establishes  that  the  acts  complained  of  constituted  a  violation 
of  the  ordinances  quoted  above.  The  obstruction  of  the  street  was 
not  caused  merely  by  the  attempt  to  convey  the  barrels  from  the  street 
to  the  defendants'  place  of  business.  Nor  was  there  any  evidence 
given  on  behalf  of  the  defendants  which  justifies  the  inference  that 
the  use  which  the  defendants  attempted  to  make  of  the  public  street 
was  reasonable  with  reference  to  the  rights  of  the  public  in  the  street. 
[1]  As  was  said  in  Callanan  v.  Oilman,  107  N.  Y.  360,  365,  14  N.  E. 
264,  265,  1  Am.  St.  Rep.  831 : 

"It  Is  not  sufficient,  however,  that  the  obstructions  are  necessary  with 
reference  to  the  business  of  him  who  erects  and  maintains  them.  They  must 
also  be  reasonable  with  reference  to  the  rights  of  the  public,  who  hare  in- 
terests in  the  street  which  may  not  be  sacrificed  or  disregarded." 

Nor  is  there  anything  in  the  record  which  justifies  the  conclusion 
that  the  place  where  the  obstruction  was  maintained  was  a  public 
market,  designated  as  such  under  section  81  of  the  Revised  Ordi- 
nances of  the  City  of  New  York. 

The  evidence  showing  that  the  defendants  have  violated  the  ordi- 
nances in  question  was  clear,  and  the  court  should  have  imposed  the 
penalty  prescribed  by  the  ordinances.  [2]  Those  ordinances  had  the 
force  of  law,  and  the  court  was  without  power  to  suspend  their  opera- 
tion. As  was  said  by  Mr.  Justice  Jenks  in  City  of  New  York  v. 
Hewitt,  91  App.  Div.  445,  86  N.  Y.  Supp.  832,  the  court  could  not, 
"as  matter  of  benignity,  suspend  the  operation  of  the  ordinance  against 
an  individual.    The  court  had  no  power  of  dispensation." 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the  appel- 
lant to  abide  the  event.    All  concur. 


HART  r.  CITY  THEATERS  CO. 
(Supreme  Court,  Appellate  Term.    March  23,  1911.) 

1.  Pleading  (§  214*) — Demubbeb— Admissions. 

A  demurrer  to  a  defense  in  an  answer  admits  the  facts  alleged  in  the 
defense. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |§  525-534;  Dec 
Dig.  §  214.»] 

2.  CoNTBACTs  (§  105*) — Vauditt— Legality  or  Object— Violation  of  Stat- 

ute—Building Code. 

Plaintiff  agreed  with  defendant  that  defendant  might  cut  a  door 
through  plaintifTs  wall  and  use  the  stairway  of  plaintiff's  building  as 
an  exit  for  its  theater.  The  Building  Code  provides  that  all  stairways, 
etc,  of  any  structures  used  for  theatrical  purposes,  or  as  a  theater,  shall 
be  completely  fireproof;   and  the  building  department  refused  to  permit 
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the  use  of  plaintiff's  premises,  for  the  reason  that  the  premises  were  not 
fireproof.  Held,  in  an  action  by  plaintiff  for  the  agreed  payments,  that 
as  the  agreement,  If  carried  out,  would  Involve  a  violation  of  the  Build- 
ing Code,  which  has  the  force  of  law,  the  defendant's  obligation  was  void. 
[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  §  478 ;  Dec.  Dig. 
S  105.*] 

3.  Contracts  (§  105*) — Vaudity— Legality  op  Objects  —  Knowledge  and 
Intent. 

The  fact  that,  at  the  time  a  contract  in  contravention  of  the  law  is 
made,  the  parties  knew  the  law,  is  without  effect  as  to  the  validity  of 
the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts,  Dec.  Dig.  §  105.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Edward  Hart  against  the  City  Theaters  Company.  From 
an  interlocutory  judgment  of  the  City  Court  of  the  City  of  New  York, 
overruling  plaintiff's  demurrer  to  defenses  in  the  answer,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  SEABURY,  BIJUR,  and  PAGE,  JJ. 

Walter  J.  Rosenstein,  for  appellant. 

Charles  L.  Hoffman  (Henry  A.  Friedman,  of  counsel),  for  respond- 
ent. 

SEABURY.  J.  The  defendant  is  the  owner  of  the  City  Theater. 
The  plaintiff  is  the  lessee  of  the  adjoining  premises  on  the  west  and 
south.  The  present  action  is  upon  an  agreement,  the  purpose  of  which 
is  to  permit  the  defendant  in  the  use  of  its  theater  to  cut  a  door 
through  the  plaintiff's  westerly  wall  and  use  the  stairway  of  plaintiff's 
building  as  one  of  the  exits  from  the  theater  for  the  use  of  the  au- 
dience. For  this  privilege  the  defendant  agreed  to  pay  $1,200  per 
annum  in  monthly  installments,  and  this  action  is  brought  to  recover 
installments  for  six  months.  The  answer  of  the  defendant  alleges 
the  illegality  of  the  contract  sued  upon  as  a  defense. 

[1]  The  demurrer  admits  the  facts  alleged  in  the  defense.  For 
the  purposes  of  this  appeal,  therefore,  it  is  conceded  that  the  defend- 
ant's theater  is  fireproof,  and  that  plaintiff's  building  is  entirely  non- 
fireproof;  that  written  plans  and  specifications  for  the  work  were 
prepared  by  defendant  and  submitted  to  plaintiff,  and  application  duly 
made  to  the  building  department  of  the  city  of  New  York  for  a  cer- 
tificate approving  the  same  and  approving  the  work  called  for,  and 
that  the  building  department  refused  to  issue  a  certificate  and  ex- 
pressly disapproved  the  plans  submitted,  declined  to  approve  any 
plans  or  permit  any  work  for  the  cutting  of  a  doorway  as  provided 
for  in  said  agreement,  and  expressly  disapproved  the  use  of  plaintiff*s 
premises  as  called  for  in  said  agreement;  that  this  refusal  is  based 
upon  the  ground  that  no  part  of  plaintiff's  premises  "was  made  or 
constituted  fireproof."  It  is  further  alleged  that  the  Building  Code 
provides  that  all  stairways,  openings,  structures,  and  all  parts  of  any 
such  structures  used  for  any  theatrical  purpose,  or  as  a  theater,  or 
for  the  use  of  any  audience  or  portions  of  an  audience,  shall  be  com- 
pletely fireproof. 
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[2]  Taking  the  facts  admitted  by  the  demurrer  in  connection 
the  provisions  of  the  agreement  which  is  annexed  to  the  com] 
the  following  propositions  appear  to  be  established:     (1)  That 
tiff  agreed  to  allow  the  defendant  to  cut  a  door  through  the  w 
his  building,  which  was  not  fireproof,  and  to  use  the  stairway  a 
of  the  exits  from  defendant's  fireproof  theater.     (2)  That  the 
tiff's  building,  or  a  part  thereof,  if  used  as  contemplated  by  th< 
tract,  would  be  used  as  a  theater,  or  for  the  use  of  an  audier 
portions  of  an  audience.     (3)  That  the  Building  Code  provide: 
all  stairways,  openings,  structures,  and  all  parts  of  any  such 
tures  used  for  any  theatrical  purpose,  or  as  a  theater,  or  for  the  \ 
any  audience  or  portions  of  an  audience,  shall  be  completely  fire] 

Assuming,  as  we  must,  that  these  propositions  are  correct,  it  i 
sarily  follows  either  (1)  that  the  defendant  must  rebuild  the  wb 
the  plaintiff's  building,  so  that  it  should  be  a  fireproof  structure, 
the  contract  does  not  contemplate  it  should  do;  or  (2)  that  th< 
tract,  if  carried  out,  would  involve  an  illegal  and  unlawful  u 
the  plaintiff's  building.  The  Building  Code  of  the  city  of  New 
has  the  force  of  law,  and  any  contract  made  in  violation  of  its  ] 
sions  is  void.  Burger  v.  Koelsch,  77  Hun,  44,  28  N.  Y.  Supp 
Under  the  contract  the  defendant  was  required  to  do  a  thing 
cannot  be  done  without  a  violation  of  the  law,  and  it  follows  thai 
an  obligation  is  void. 

[3]  Nor  does  the  fact  that  at  the  time  the  contract  was  mac 
parties  knew  the  law  alter  the  situation  in  any  respect.  For  th< 
pose  of  this  appeal  we  must  assume  that  the  answer  correctly  sets 
the  provisions  of  the  Building  Code.  If  these  provisions  are  r 
comprehensive  as  they  appear  to  be  from  the  alle^tions  of  th 
swer,  that  fact  will  appear  upon  the  trial  of  the  action.  In  dete 
ing  the  issue  raised  by  the  demurrer,  we  must  assume  that  the  a 
tions  of  the  defense  are  true. 

We  think  that  the  learned  court  below  was  right  in  holding  tl 
fense  alleged  to  be  sufficient  in  law  and  in  overruling  the  den 
interposed  thereto. 

The  judgment  appealed  from  should  be  affirmed,  with  costs, 
concur. 


(70  Misc.  Rep.  354.) 

HUMPHRYES  MFG.  CX>.  v    DAVID  WILLIAMS  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  19JL 

1.  Contracts  (§  10*) — Vaudity— Mutuality. 

A  contract  authorized  a  publisher  to  insert  an  advertisement  in 
per  for  one  year  for  a  certain  price.  The  contract  was  signed  b] 
parties,  and  a  copy  thereof  given  to  each.  The  publisher  began  th 
lication  of  the  advertisement,  and  continued  it  for  several  month! 
'  advertiser  carrying  out  the  agreement  Ucld,  that  the  contract  wj 
void  for  lacls  of  mutuality. 

[Ed.  Note.— For  other  caces,  see  Contracts,  Cent  Dig.  §§  21-40; 

DlGT.   §   10.*1 
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2,  Specific  Pebfobicance  (§  73*) — Contbact— Constbuction. 

An  agreement  authorizing  a  publisher  to  insert  an  advertisement  for 
a  certain  time  for  a  certain  sum  is  not  a  contract  for  personal  services, 
which  cannot  be  specifically  enforced. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  {§ 
206-208 ; .  Dec.  Dig.  §  73.*] 

Action  by  the  Humphry es  Manufacturing  Company  against  the 
David  Williams  Company.    Demurrer  to  complaint  overruled. 

R.  Taggart,  for  plaintiff. 
W.  P.  Martin,  for  defendant. 

GUY,  J.  The  defendant  herein  demurs  to  the  complaint,  on  the 
ground  that  it  fails  to  set  forth  sufficient  facts  to  constitute  a  cause 
of  action.  The  complaint  sets  forth  substantially  that  on  or  about  the 
18th  day  of  March,  1897,  the  plaintiff,  a  manufacturing  corporation, 
entered  into  an  advertising  contract  with  one  Williams,  publisher  of 
the  Iron  Age,  whose  obligations  were  subsequently  assumed  by  the 
defendant  corporation,  a  copy  of  which  contract  is  annexed  to  the 
complaint  and  is  in  the  following  form : 

"David  WiUiams,  Pnb.,  New  York;  Henry  Smith,  Mgr.,  Cincinnati.  You 
are  authorized  to  insert  onr  advertisement  in  the  Iron  Age  for  one  year  from 
date,  and  thereafter  nntil  otherwise  instructed,  for  which  we  agree  to  pay 
$350.63,  reserving  the  right  to  discontinue  at  any  time  by  paying  the  rate 
charged  for  space  used  and  times  inserted ;  also  to  change  advertisement  as 
often  as  desired  without  extra  charge.  To  avoid  possibility  of  a  misunder- 
standing, every  condition  of  this  order  must  be  written  on  its  face,  and  the 
publisher  reserves  right  of  declining  to  accept  any  order  which,  from  its 
terms  or  otherwise,  he  may  deem  objectionable." 

The  complaint  further  alleges  that  the  contract  was  executed  in 
duplicate;  that  one  of  said  duplicates  was  signed  by  the  publisher, 
Williams,  and  delivered  to  the  plaintiff;  that  the  other  of  said  dupli- 
cates was  signed  by  the  plaintiff  and  delivered  to  said  Williams,  "the 
two  constituting  the  agreement  between  the  parties";  that  immedi- 
ately after  the  making  of  said  contract  said  Williams  printed  in  the 
Iron  Age  plaintiff's  advertisement,  and  that  said  advertisement  was 
continued  by  defendant  as  publisher  of  the  Iron  Age  till  on  or  about 
the  1st  day  of  September,  1910,  at  which  time  defendant  discontihued 
the  printing  thereof ;  that  the  plaintiff  has  paid  all  sums  due  under 
said  contract,  has  never  instructed  defendant  to  discontinue  said  ad- 
vertisement, but,  on  the  contrary,  has  requested  defendant  to  continue 
the  same  after  the  1st  day  of  September,  1910,  and  protested  against 
the  discontinuance  thereof ;  that  many  of  plaintiff's  patrons  take  thje 
Iron  Age ;  that  the  advertisement  therein  was  of  great  value  to  plain- 
tiff in  its  business;  that  plaintiff  relied  upon  its  contract  with  de- 
fendant to  advertise  its  business;  that  it  cannot  secure  an  advertise- 
ment in  any  other  trade  journal  to  take  the  place  of  the  one  discon- 
tinued; that  by  reason  of  said  discontinuance  plaintiff  has  lost  and 
will  continue  to  lose  business ;  and  that  plaintiff  has  no  adequate  rem- 
edy at  law  against  defendant  to  recover  damages  therefor.  Where- 
fore plaintiff  prays  that  defendant  may  be  compelled  to  insert  in  said 
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journal — the  Iron  Age — the  advertisement  of  plaintiff  as  provided  in 
and  by  said  contract,  upon  the  payment  by  plaintiff  of  the  amount 
therein  named,  until  such  time  as  the  plaintiff  shall  direct  said  defend- 
ant to  discontinue  the  publication  of  said  advertisement,  and  that  an 
injunction  may  issue  enjoining  the  defendant  from  refusing  to  carr>' 
out  the  terms  and  provisions  of  said  contract  and  from  refusing  to 
insert  plaintiff's  advertisement  in  said  journal. 

[1]  The  defendant,  in  support  of  its  demurrer,  contends  that  the 
alleged  contract  lacks  mutuality,  and  is  merely  an  authorization  or  a 
continuing  offer,  which  could  not  be  enforced  by  defendant  and  is 
not,  therefore,  enforceable  in  equity  against  the  defendant.  In  my 
judgment  this  contention  is  not  well  founded.  The  document  was  ex- 
ecuted in  duplicate,  one  of  said  duplicates  being  retained  by  each  of 
the  parties,  and  subsequently  there  was  part  performance  on  the  one 
hand  and  payment  on  the  other.  It  imposed  obligations  upon  both 
of  the  parties  thereto,  the  obligation  on  the  part  of  the  publisher  to 
print  plaintiff's  advertisement  for  one  year  "and  thereafter"  until  dis- 
,  continued  by  plaintiff,  and  the  obligation  on  the  part  of  the  plaintiff, 
enforceable  by  defendant,  to  pay  the  agreed  price  for  such  advertising 
so  long  as  the  publisher  continued  to  print  the  same,  until  discontinued 
by  the  plaintiff. 

[2]  Defendant  further  contends  that,  even  if  the  document  in 
question  constituted  a  binding  contract,  it  was  a  contract  for  personal 
services  which  will  not  be  specifically  enforced  by  a  court  oi  equity. 
In  support  of  this  contention  the  defendant  cites  Ware  Bros.  Co.  v. 
Cortland  C.  &  C.  Co.,  192  N.  Y.  443,  85  N.  E.  666.  22  U  R.  A.  (N. 
S.)  272,  127  Am.  St.  Rep.  914.  The  case  cited,  however,  merely  de- 
clares the  rule  that,  for  the  purpose  of  an  action  at  law  to  recover 
damages  for  the  breach  of  such  a  contract,  a  contract  for  advertising 
is  analogous  to  or  to  be  treated  as  a  contract  for  personal  services,  so 
far  as  the  measure  of  damage  is  concerned.  I  do  not  think,  however, 
that  the  learned  court  intended  to  lay  down  the  rule  that  a  contract  for 
advertising  shall  be  deemed  to  be  such  a  contract  for  personal  serv- 
ices, involving  confidence  and  trust,  the  delegation  of  authority,  or  the 
necessity  for  the  maintenance  of  amicable  relations,  as  a  court  of 
equity  will  ordinarily  refuse  to  enforce.  The  mere  fact  that  the  de- 
fendant herein  is  a  corporation  would  seem  to  render  such  a  view  of 
the  contract  in  question  impossible.  But,  even  if  the  decision  were  to 
be  so  construed,  I  am  of  the  opinion  that  the  service  which  the  pub- 
lisher in  this  instance  undertook  to  render  to  plaintiff  was,  in  view  of 
the  character  of  defendant's  publication  and  the  necessary  reliance 
upon  advertising  therein  by  plaintiff  to  maintain  its  business,  of  such  a 
unique  character  as  to  take  it  without  the  rule. 

The  other  points  urged  on  behalf  of  the  defendant  are  based  upon 
what  I  deem  to  be  the  erroneous  view  that  the  contract  in  .question  is 
such  a  contract  for  personal  services  as  will  not  be  enforced  by  a 
court  of  equity. 

For  the  reasons  above  stated,  the  demurrer  is  overruled;  the  de- 
fendant to  have  20  days  within  which  to  serve  an  answer. 

Demurrer  overruled ;  defendant  to  have  20  days  to  serve  an  answer. 
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GBSUALDI  V.  PERSONENI. 
(Supreme  Court,  Appellate  Tenn.    April  8,  1911.) 

1.  Sai.es  (J  383*) — Breach  op  Contbact— Evidence  of  Damages. 

In  an  action  for  breach  by  defendant  of  a  contract  to  purchase  a  cer- 
tain medicine  of  plaintiff  at  a  fixed  price  per  bottle,  testimony  of  plain- 
tiff as  to  his  "loss  of  profits,"  without  proof  of  the  actual  cost  of  the  med- 
icine to  him,  did  not  constitute  proof  of  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec.  Dig.  §  383.*] 

2.  CoNTBACTs  (§  303*) — Performance— ExGXJSES  fob  Nonpebfobmance— Opeb- 

ATioN  OF  Law. 

Performance  of  a  contract  Is  excused,  where  the  execution  thereof  be- 
comes illegal. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  §  303.*] 

3.  Sales  (§  387*)--Bbeach  of  Contbact— Nonpebfobmance— Jubt  Questions. 

In  an  action  for  breach  by  defendant  of  a  contract  to  purchase  a  med« 
icine  of  plaintiff,  where  defendant  alleged  that  under  the  pure  food  law 
(Act  June  30,  1906,  c.  3915,  34  Stat.  768  [U.  S.  Comp.  St  Supp.  1909,  p. 
1187])  the  sale  of  the  medicine  had  become  unlawful,  the  court  should 
have  Interpreted  the  act  as  applied  to  the  facts  in  the  case,  leaving  to  the 
jury  the  question  whether,  on  the  facts,  the  goods  came  within  its  inhibi- 
tion. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §  1108 ;  Dec.  Dig.  § 
387.*J 

4.  New  Tbial  (§  29*) — Grounds— Remarks  of  Counsel. 

Where  plaintiff's  counsel  persistently,  and  in  defiance  of  repeated  rul- 
ings of  the  court,  and  over  defendant's  objectioji,  commented  in  his  sum- 
ming up  on  the  answer,  in  order  to  convince  the  jury  that  defendant  was 
guilty  of  perjury,  because  he  had  sworn  to  a  defense  on  which  he  offered 
no  proof,  defendant's  motion  for  a  mistrial  should  have  been  granted. 

[Ed,  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  §§  43,  44 ;  Dec. 
Dig.  §  29.*] 

5.  Trial  (§  115*) — Remarks  of  Counsel. 

The  rule  that  a  pleading  may  be  read  to  the  jur3'  does  not  permit  coun- 
sel to  predicate  a  charge  of  perjury  on  the  withdrawal  of  a  defense,  and 
the  coiTsequent  failure  to  offer  evidence  in  support  thereof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  279-283,  298 ;  Dec. 
Dig.  §  115.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 
Action  by  Joseph  Gesualdi  against  Joseph  Personeni.    Judgment  for- 
plaintiff,  and  defendant  appeals.    Reversed,  and  new  trial  ordered. 
Argued  before  SEABURY,  PAGE,  and  BIJUR,  JJ. 
Antonio  C.  Astarita  (Louis  O.  Van  Doren,  of  counsel),  for  appellant. 
J.  Philip  Berg  (J.  Aspinwall  Hodge,  of  counsel),  for  respondent. 

BIJUR,  J.  The  complaint  in  this  action  seeks  a  recovery  against 
the  defendant  for  breach  of  an  agreement  dated  February  17,  1907. 
The  plaintiff  having  a  10-year  contract  from  November  1,  1S)05,  with 
one  Prof.  Arena  of  Naples,  Italy,  giving  plaintiff  the  right  of  sale  in 
America  of  a  certain  medicine  compounded  by  said  Arena,  agreed  with 
the  defendant  to  give  him  the  exclusive  distribution  in  the  United 
States  of  the  said  medicine  at  a  fixed  price  of  45  cents  a  bottle.  The 
defendant  agreed  to  purchase  an  annual  quantity  of  4,800  bottles  dur* 

*For  oth«r  casea  Me  sazne  topic  ft  §  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexea 
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ing  the  balance  of  the  term  of  10  years.  The  agreement  furth< 
vides  that,  in  case  of  a  breach  by  either  party,  the  other  shoul 
3  months'  notice  requiring  compliance,  in  default  of  which  c 
ance  a  liability  should  attach  to  the  breach,  not  to  exceed  $1,0C 

The  complaint  alleged  that,  after  defendant  had  ordered  and 
about  2,000  bottles,  he  refused  to  purchase  any  more;  that  tl 
of  the  medicine  to  plaintiff  was  30  cents  a  bottle,  duty  paid  (p 
having  agreed  to  pay  the  duty  and  get  the  goods  through  the  c 
house),  leaving  a  profit  to  plaintiff  of  15  cents  a  bottle,  wherefon 
ages  to  the  amount  of  $1,000  were  prayed.  The  answer,  in  sub 
admitted  the  agreement,  and  set  up  certain  separate  defenses,  i 
the  issues  on  which  the  case  was  tried. 

The  first  defense  was  one  of  false  representations  made  by 
tiff  to  the  effect  that  the  merchandise  was  a  "good  seller,"  an( 
posed  of  pure  drugs,  etc.,  and  not  subject  to  atmospheric  chan 
decomposition.  The  second  defense,  pleaded  also  as  a  counte 
was  to  the  effect  that  on  500  bottles  purchased  the  defendai 
tained  a  loss  of  nearly  $600  through  its  becoming  unmercha 
The  third  defense  set  out  that  under  the  pure  food  law  (Act  Ji 
1906,  c.  3915,  34  Stat.  768  [U.  S.  Comp.  St.  Supp.  1909,  p.  : 
as  enforced  by  regulations  to  take  effect  October  1,  1907  (sir 
making  of  the  contract),  the  sale  of  the  articles  as  then  put  up  ( 
and  wrapped)  had  become  unlawful.  A  verdict  was  returned  i 
plaintiff  in  the  amount  of  $1,000,  and  judgment  entered  therec 

On  this  appeal  the  defendant  urges :  First.  That  there  was  n 
petent  proof  of  damage  in  that  plaintiff  merely  testified  to  the  a 
of  his  "profits."  Second.  That  the  court  erred  in  not  inter] 
the  pure  food  act  as  applicable  to  the  facts  disclosed  in  the  ca 
leaving  to  the  jury  the  entire  question  of  the  meaning  of  the 
well  as  the  facts  and  circumstances  to  which,  in  the  case  at  bar, 
to  be  applied.  Furthermore,  it  is  urged  that  the  finding  of  thi 
even  on  the  facts,  under  this  point,  was  against  the  evidence. 
The  defendant  claims  that  he  should  have  been  allowed  a  m 
owing  to  the  obtrusion  of  false  issues  by  plaintiff's  counsel  < 
summing  up,  in  defiance  of  the  instructions  and  directions  of  tV 
•judge.  It  is  to  be  noted  that  the  defense  of  misrepresentatic 
withdrawn  at  the  trial. 

[1]  1.  As  to  the  proof  of  damages,  plaintiff's  only  testimon; 
his  "loss  of  profits,"  to  which  repeated  objection  was  taken.  In  i 
sence  of  proof  of  the  actual  cost  of  the  goods  to  the  plaintiff,  m 
ages  were  properly  proved;  and  for  this,  among  other  reasoi 
judgment  will  have  to  be  reversed. 

[2]  2.  Under  the  circumstances  of  this  case,  it  is  quite  plai 
if,  by  reason  of  regulations  lawfully  adopted  by  the  federaJ  g 
ment  under  the  pure  food  law,  the  execution  of  the  contract  h 
come  illegal,  performance  by  the  defendant  would  be  excused. 
V.  Miles,  126  N.  Y.  Supp.  135.  [3]  It  was,  therefore,  the  duty 
trial  court  to  interpret  the  act  as  applied  to  the  circumstances 
case  as  developed  at  the  trial,  leaving  to  the  jury  the  question  w 
on  the  facts,  the  gfoods  came  within  the  inhibition  of  the  law. 
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Apart  from  that,  however,  it  is  perfectly  plain  from  the  record  that 
the  bottles,  as  then  packed,  violated  the  law  in  that  (apart  from  other 
-considerations)  the  label  showed  only  8  per  cent,  alcohol,  whereas  it 
is  admitted  that  the  package  contained  IS  per  cent.  The  verdict, 
therefore,  so  far  as  this  item  is  concerned,  was  against  the  evidence. 

There  was  a  further  issue  involved  by  this  same  state  of  facts, 
namely,  whether  the  plaintiff  declined  to  have  the  label  changed  to 
conform  to  the  law,  as  suggested  by  the  defendant,  until  defendant 
would  take  2,000  bottles  in  the  old  packages  then  ready  for  transmis- 
sion by  Prof.  Arena.  This  issue  was  also  not  clearly  defined  in  the 
-charge ;  but  the  evidence  seems  to  establish  almost  beyond  doubt  that 
the  plaintiff  insisted  on  the  condition  hereinabove  referred  to.  As, 
however,  the  old  form  of  package  violated  the  law,  the  defendant  was 
not  at  fault,  and  cannot  be  charged  with  breach  of  the  contract,  by 
reason  of  his  refusal  to  give  further  orders. 

[4]  3.  The  record  shows  that  plaintiff's  counsel  persistently,  in 
face,  and  virtually  in  defiance,  of  repeated  rulings  of  the  court,  and 
over  defendant's  strenuous  objection,  commented,  in  the  summing  up, 
upon  the  answer,  in  order  to  convince  the  jury  that  defendant  had 
been  guilty  of  perjury,  because  he  had  sworn  to  the  defense  of  mis- 
representation, on  which  he  had  offered  no  proof.  As  a  result,  defend- 
ant moved  for  a  mistrial,  which  was  denied.  I  think  it  should  have 
been  granted. 

[6]  The  plaintiff  respondent  appeals  to  the  rule  that  a  pleading 
may  always  be  read  to  the  jury,  and  cites  in  his  support  Tisdale  v. 
Del.  &  H.  C.  Co.,  116  N.  Y.  416,  22  N.  E.  700.  The  rule,  however, 
is  there  stated  with  great  particularity,  and  its  application  limited  to 
certain  practical  purposes  connected  with  the  definition  of  the  issues 
of  the  case.  It  certainly  does  not  permit  counsel  to  predicate  on  the 
withdrawal  of  a  defense,  and  the  consequent  failure  to  offer  evidence 
in  support  thereof,  a  charge  of  perjury. 

Respondent  pretends  that  the  record  does  not  show  that  plaintiff's 
counsel  charged  the  defendant  with  perjury.  Naturally  the  record 
cannot  show  remarks  made  by  counsel  before  they  were  taken  down. 
It  does  show  statements  by  defendant's  counsel,  when  moving  for  a 
mistrial,  reciting  the  language  of  plaintiff's  counsel,  which  statements 
were  not  controverted  or  objected  to.  This  sufficiently  indicates  that 
the  objection  was  valid,  and  based  on  a  correct  version  of  what  had 
transpired. 

The  attitude  of  the  court  was  manifestly  one  of  great  patience  un- 
der the  circumstances;  but  due  regard  for  the  interest  of  a  party  in 
litigation  cannot  be  permitted  to  go  to  the  extent  of  allowing  his  coun- 
sel to  persistently  disobey  the  proper  directions  of  the  court,  and  to 
obtrude  irrelevant  and  improper  issues,  which  could  not  fail  to  affect 
the  minds  of  the  jury  and  prejudice  the  substantial  rights  of  the  ad- 
verse party. 

For  these  reasons,  the  judgment  is  reversed,  and  a  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.    All  concur. 
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WALBRIDGB  V.  BROOKLYN  TRUST  CO.  et  aL 
(Supreme  Ck)nrt,  Appellate  Division,  Second  Department    March  17,  1911.) 

1.  Pabties  (§  92*) — Demttbbeb— Grounds. 

A  complaint,  which  menti(ms  a  defendant  in  the  caption  only,  and 
which  asks  no  relief  against  him,  is  demurrable. 

[Ed.  Note. — For  other  cases,  see  Parlies,  Cent  Dig.  §§  150-152;  Dec. 
Dig.  §  92;*   Pleading,  Cent  Dig.  §  494.] 

2.  EXECUTOBS  AND  ADICINISTBATOBS  (§  138*) — ^POWEB  OF  SALE— ACTION  TO  COM- 

PEL EiraBCiSE  OP  Power— Parties. 

A  will  gave  testator's  widow  the  family  residence  and  one-third  of  bis 
personalty  in  satisfaction  of  her  dower  and  thirds.  After  various  other 
bequests,  he  provided  for  conversion  and  distribution  of  the  residue 
among  his  children.  The  will  empowered  the  executors  to  manage  the 
estate  until  such  conversion.  Another  clause  provided  for  the  widow's 
support  until  the  distribution  by  way  of  advancement  Held,  that  the 
widow's  executor  is  not  a  proper  party  to  a  suit  to  compel  the  executors 
to  sell  the  lands  and  distribute  the  proceeds. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Owit 
Dig.  §  571;   Dec.  Dig.  §  138  ;♦   Powers,  Cent.  Dig.  §|  84-98.] 

3.  ElXECUTOBS  AND  ADMINISTRATORS  (8  138*) — POWEB  OP  SaLB— NATURE. 

A  direction  to  executors  to  convert  the  residue  of  testator's  estate  into 
money  for  distribution,  as  soon  as  practicable,  is  imperative,  though  it 
gives  some  discretion  as  to  the  time  of  sale,  as  to  which  the  executors' 
Judgment,  exercised  in  good  faith,  is  conclusive. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §  571;   Dec.  Dig.  §  138;*  Powers,  Cent  Dig.  §§  84-98.] 

4.  ExEcuTOBs  AND  Administbators  (§  138*) — Power  of  Sale  —  Compulsory 

Sale. 

Courts  will  compel  exercise  of  an  Imperative  power  of  sale  under  a 
will  only  when  the  executors  in  whom  it  is  vested  have  failed  In  their 
duty. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §  571 ;   Dec.  Dig.  §  138  ;♦   Powers,  Cent  Dig.  §§  84r-98.] 

5.  Words  and  Phbases— "Pbacticable." 

"Practicable"  means  capable  of  being  performed  or  effected  (citing 
Words  and  Phrases,  vol.  1,  p.  529). 

G.  Executors  and  Administbatobs  (§  138*) — Poweb  of  Sale  —  Compulsobt 
Exercise— "As  Soon  as  Practicable**— "Practicable." 

An  imperative  power  in  executors  to  sell  the  residue  of  the  estate  "as 
soon  as  practicable  •  ♦  ♦  having  in  mind  the  interest  of  all  con- 
cerned,** does  not  warrant  its  compulsory  exercise  though  three  years  have 
elapsed,  though  the  land  could  be  sold  "without  difficulty,'*  and  though 
the  executors  have  refused  to  sell  to  beneficiaries  at  the  "fair  and  rea- 
sonable value**  of  the  property;  the  will  permitting  purchase  at  the 
market  value  at  testator*s  death  as  valued  by  the  executors. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §  571 ;   Dec.  Dig.  §  138  ;♦   Powers,  Cent.  Dig.  §§  84-98. 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  p.  529;  voL  8» 
p.  7582;   vol.  6,  pp.  5483,  5484.] 

7.  Pleading  (§  214*) — ^Admission  by  DEMURBERr-<;oNCLn8iONS. 
Conclusions  of  law  are  not  admitted  by  demurrer. 
[Ed.  Note. — ^For  other  cases,  see  Pleading,  Cent  Dig.  §  527 ;   Dec  Dig. 
8  214.*] 

*For  other  cases  see  same  topic  ft  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indent 
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Appeal  from  Special  Term,  Kings  County. 

Action  by  Francis  E.  Walbridge  against  the  Brooklyn  Trust  Com- 
pany, Anna  H.  Walbridge's  executor,  and  others.  From  an  inter- 
locutory judgment  overruling  a  demurrer,  defendant  named  appeals. 
Reversed,  and  demurrer  sustained. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  WOODWARD, 
and  RICH,  JJ. 

William  N.  Dykman  (Francis  L.  Archer,  on  the  brief),  for  appel* 
lant. 

Robert  H.  Wilson,  for  respondent. 

JENKS,  P.  J.  The  plaintiff,  a  beneficiary  under  the  will  of  Olin 
G-  Walbridge,  deceased,  seeks  judgment  that  directs  the  executors 
forthwith  to  sell  and  to  dispose  of  the  real  estate  and  to  distribute  the 
proceeds,  pursuant  to  a  testamentary  power  of  sale  conferred  upon 
them  and  to  the  directions  of  that  instrument.  The  Brooklyn  Trust 
Company,  as  executor  of  Anna  H.  Walbridge,  a  party  defendant,  ap- 
peals from  an  interlocutory  judgment  that  overrules  its  demurrer  that 
the  complaint  does  not  state  sufficient  facts  to  constitute  a  cause  of  ac- 
tion. The  learned  counsel  for  the  respondent  in  his  arguments  oral 
and  written  concedes  that  a  cause  of  action  is  not  pleaded  as  against 
this  defendant,  and  that  no  relief  is  asked  against  it ;  but  he  contends 
that  it  cannot  demur  inasmuch  as  it  was  made  a  defendant  merely  out 
of  precaution,  in  th^t  it  is  or  may  be  directly  or  indirectly  interested 
in  the  estate. 

[1]  The  sole  mention  of  this  defendant  is  in  the  caption  of  the 
complaint.  Anna  H.  Walbridge  is  not  mentioned  in  the  complaint  save 
that  the  will  is  annexed  thereto  and  she  is  named  therein.  There  is 
no  allegation  that  she  survived  the  testator  or  that  she  is  dead.  As 
there  is  no  mention  of  the  demurrant  in  the  complaint,  consequently 
there  is  no  allegation  that  it  was  appointed  the  executor  of  Anna  H. 
Walbridge  or  qualified  as  such,  or  that  it  has  any  interest  or  asserts 
any  interest  whatever  in  the  real  estate  in  question.  I  think  that  the 
complaint  is  demurrable  as  to  this  defendant.  Paxton  v.  Patterson, 
26  Abb.  N.  C.  389,  10  N.  Y.  Supp.  303,  12  N.  Y.  Supp,  563;  Make- 
peace V.  Davis,  27  Ind.  352 ;  Bliss  on  Code  Pleading,  §  414. 

[2]  But  let  us  admit  the  contentions  of  the  respondent,  "If  the 
widow  were  not  dead,  and  if  the  trust  company  had  not  been  ap- 
pointed her  executor,  it  would  not  have  been  made  a  defendant  under 
such  title,"  and  that  "the  inferences  are  sufficient  on  demurrer."  Such 
admission  would  but  mean  that  the  plaintiff  sufficiently  charged  that 
Anna  H.  Walbridge  was  dead,  and  that  this  demurrant  was  the  ex- 
ecutor under  her  will.  Does  it  then  follow  that  this  demurrant  is  or 
may  be  directly  or  indirectly  interested  in  the  subject-matter  of  the 
action  and  so  is  a  proper  party?  The  testator  first  makes  provision 
for  Anna  H.  Walbridge,  his  wife,  by  devise  of  the  family  residence, 
by  bequests  of  its  furniture  and  equipment,  and  of  one-third  of  all  of 
his  personal  estate.  This  provision  is  declared  to  be  in  full  satisfac- 
tion and  recompense  of  and  for  her  dower  and  thirds.  Various  be- 
quests to  divers  persons  follow,  and  then,  as  to  the  "rest^  residue  and 


Digitized  by 


Google 


688  128  NEW  lORK  SUPPLEMENT  (Sup.  Ct 

remainder"  of  the  estate,  there  is  a  provision  for  conversion  and  dis- 
tribution that  is  invoked  by  this  action.  The  proceeds  thereof  are 
given  and  bequeathed  specifically  to  the  children  of  the  testator,  of 
whom  the  plaintiff  is  one.  The  learned  Special  Term  was  of  opinion 
that,  as  the  widow's  estate  might  now  derive  an  income  from  the  real 
estate,  her  executor  might  properly  be  heard.  This  conclusion  is 
drawn  from  construction  of  the  eleventh  clause  of  the  will,  of  which 
the  part  germane  reads  as  follows : 

"And  In  the  meantime  and  until  such  real  estate  be  sold,  converted  or 
divided,  I  authorize  and  empower  my  said  executors  and  trustees  or  the  snr^ 
vivors  or  survivor  of  them  to  lease  the  same  for  such  time  and  upon  such 
terms  as  they  may  think  advisable.  UntU  an  actual  division,  conversion  and 
distribution  of  my  estate  as  named,  I  hereby  authorize  and  empower  execu- 
tors and  trustees  aforesaid  and  the  survivors  or  survivor  of  them  to  manage 
and  control  the  same,  and  I  hereby  authorize  them  to  retain  as  an  invfascment 
the  securities  which  may  come  to  their  possession  as  part  of  my  estate,  and 
to  sell  the  same  if  they  deem  it  advisable  and  reinvest  the  proceeds  and  gen- 
erally to  invest  my  personal  estate  and  the  proceeds  of  sale  of  real  estate,  and 
to  receive  the  interest  and  income  therefrom,  and  also  to  receive  and  collect 
the  rents  from  my  real  estate  and  from  said  rents  to  pay  the  taxes,  assess- 
ments, insurance  and  repairs  and  until  the  actual  division,  conversion  and 
distribution  of  my  estate  to  pay  quarterly  after  my  death  the  net  proceeds  of 
all  my  estate  to  my  wife,  my  children,  the  widow  and  children  of  my  deceased 
son,  and  the  trustees,  in  proportion  to  their  several  interests  hereunder." 

The  learned  Special  Term,  however,  quoted  as  the  premises  for 
its  conclusion  only  that  part  of  this  excerpt  which  begins  "to  receive 
and  collect  the  rents  from  my  real  estate."  Its  conclusion  presents  the 
peculiar  feature  that  one  who  is  provided  for  out  of  the  personalty 
alone  (exclusive  of  the  residence),  and  for  whom  such  provision  is 
declared  exclusive,  and  who  consequently  had  no  interest  whatever 
in  the  realty  which  was  to  be  converted  for  the  benefit  of  the  chil- 
dren exclusively,  was  nevertheless  to  receive  a  part  of  the  rents 
thereof  until  the  sale.  There  is  no  apparent  temporary  reason  for 
this,  inasmuch  as  by  the  third  clause  of  the  will  adequate  provision  is 
made  by  way  of  advancement  for  the  widow's  support  and  mainte- 
nance out  of  her  one-third  of  the  personalty  until  it  is  appraised  and 
divided.  The  entire  provision  refers  to  the  actual  division,  conver- 
sion, and  distribution  of  "my  estate";  it  authorizes  the  executors  to 
manage  and  control  it,  to  retain  securities,  to  sell  them,  to  reinvest  the 
proceeds,  and  to  invest  the  personal  estate,  thus  specifically  referring 
to  that  kind  of  property,  and  then  follows  directions  as  to  the  real 
estate.  The  final  clause  again  refers  to  "my  estate"  without  distinc- 
tion, and  the  quarterly  payments  are  to  be  made  of  the  net  proceeds 
of  "all  my  estate  *  *  *  in  proportion  to  their  several  interests 
therein."  There  is  no  other  provision  as  to  the  proceeds  of  the  per- 
sonalty, until  the  actual  division,  conversion,  or  distribution ;  the  pro- 
vision made  does  not  refer  to  the  real  estate,  but  to  "all  my  estate," 
and  the  payments  are  regulated  by  the  interest  of  the  beneficiaries. 

But,  as  we  have  seen,  the  widow  has  no  interest  in  the  real  estate. 
What  proportionate  part,  then,  could  be  paid  to  her  out  of  its  in- 
come? I  think  that  the  right  construction  of  this  clause,  so  far  as  the 
.widow  is  concerned,  is  that  until  actual  division,  conversion,  and  dis- 
tribution she  was  to  receive  the  net  proceeds,  not  from  the  real  estate, 
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but  according  to  her  interest  which  was  in  the  personal  estate  exclu- 
sively save  as  to  the  residence.  This  provision  is  entirely  distinct  from 
the  advancements  referred  to  in  the  third  clause  of  the  will.  There 
was  an  actual  "division,  conversion,  and  distribution"  as  to  her  when 
she  received  the  one-third  of  the  personal  property  pursuant  to  that 
clause.  It  will  not  be  assumed  that  this  was  not  jdone.  There  is  no 
suggestion  that  the  will  has  not  been  carried  out  (save  as  to  the  powers 
of  sale),  or  that  the  widow.has  not  accepted  the  provision  made  for  her 
thereunder.  For  these  reasons,  even  if  we  give  effect  to  every  infer- 
ence insisted  upon  by  the  respondent  so  as  to  read  into  the  complaint 
an  allegation  that  Anna  Walbridge  is  dead  and  the  defendant  the 
Brooklyn  Trust  Company  is  her  executor,  and  thereupon  we  read  the 
will  of  Olin  G.  Walbridge,  I  fail  to  find  any  justification  for  the  join- 
der of  this  demurrant  as  a  defendant. 

Two  cases  are  cited  to  us:  Holly  v.  Gibbons,  176  N.  Y.  520,  68  N. 
E.  889,  98  Am.  St.  Rep.  694,  and  People's  Trust  Co.  v.  Gomolka,  129 
App.  Div.  12,  113  N.  Y.  Supp.  49.  Each  declares  the  rule  that  those 
whose  rights  might  be  affected  should  be  made  parties  in  an  equity  suit. 
But  in  the  first  case  named  the  party  discussed  had  an  interest  in  the 
real  estate  which  was  subject  to  sale  for  the  benefit  of  the  creditors, 
in  that  she  was  a  devisee  thereof.  And  in  the  second  case  it  was  held 
that  in  a  foreclosure  action  the  assignor  of  the  bond  and  mortgage 
who  had  received  payments  after  the  assignment  was  a  proper  party, 
and  moreover  it  was  pointed  out  that  the  complaint  charged  that  the. 
defendant  had  or  asserted  some  lien  or  interest  accrued  subsequent  and 
subordinate  to  the  mortgage. 

[3,  6]  The  action  itself  mainly  rests  upon  the  eighth  clause  of  the 
will,  which  reads  as  follows : 

"All  tbe  rest,  residue  and  remainder  of  my  real  estate  and  personal  proi>- 
crty,  wheresoever  situated  and  of  whatever  kind  or  nature  of  which  I  may 
die  seized  and  possessed,  I  direct  my  executors  and  trustees,  the  survivors  or 
survivor  of  them  as  soon  as  practicable  after  my  decease,  having  in  mind  the 
Interest  of  all  concerned,  to  convert  into  money." 

If  there  were  not  a  sale  at  some  time,  the  scheme  of  the  testator 
would  be  defeated,  and  hence  the  power  is  imperative  even  though  a 
discretion  is  reposed  in  the  executors  as  to  the  time  of  sale.  Haight 
V.  Brisbin,  96  N.  Y.  132;  Real  Property  Law,  §  137.  Therefore  the 
executors  are  bound  to  exercise  their  discretion,  in  furtherance  of  a 
sale.  Haight  v.  Brisbin,  supra;  Perry  on  Trusts  (6th  Ed.  [Howe's]) 
§§  510,  511.  They  could  not  stand  inert  upon  the  plea  that  there 
should  be  no  sale  at  all;  they  could  not  disregard  an  obligation  to 
sell  upon  the  plea  that  although  it  is  practicable  it  should  not  be  made 
at  all,  as  it  was  not  for  the  interests  of  all  concerned.  It  is  their 
duty  to  seek  affirmatively  for  such  time  when  a  sale  is  practicable, 
considering  in  addition  thereto,  but  subordinate  in  its  effect,  the  in- 
terest of  those  to  be  benefited  thereby.  But  the  judgment  of  the  ex- 
ecutors, when  so  exercised  in  good  faith,  is  conclusive.  Haight  v. 
Brisbin,  supra,  and  authorities  cited. 

[4]  And  it  is  only  upon  the  showing  of  shortcomings  of  the  ex- 
ecutors that  the  court  will  "put  them  in  motion"  or  act  in  their  stead. 
Haight  V,  Brisbin,  supra;  Ireland  v.  Ireland,  84  N.  Y.  321;  Hancox 
128N.Y.S.— 44 
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V.  Meeker,  95  N.  Y.  536;  Mason  v.  Jones,  3  Edw.  Ch.  498;  Williams 
on  Executors,  .vol.  3,  p.  308 ;  Tempest  v.  Lord  Carmoys,  L.  R.  21  Ch. 
Div.  578;  Perry  on  Trusts  (6th  Ed.)  §§  510,  511.  The  expression 
in  Hancox  v.  Meeker,  supra,  is  "violated  their  duty."  And  in  Ireland 
V.  Ireland,  supra,  the  court,  per  Earl,  J.,  say : 

"But  when  a  trustee,  with  the  powers  conferred  upon  this  trustee,  is  actlD& 
In  administering  his  trust,  within  the  limits  of  a  fair  and  reasonable  discre- 
tion, a  court  of  equity  cannot  Intervene  except  for  very  peculiar  reasons  call- 
ing for  the  exercise  of  its  Jurisdiction." 

The  plaintiff  cannot  prevail  by  convincing  the  court  to  judgment 
that  the  time  for  a  sale  is  at  hand  because  that  would  in  effect  make 
a  new  will,  in  that  the  judgment  to  be  exercised  is  not  that  of  the 
executors.  The  function  of  the  court  is  not  in  the  first  instance  sub- 
stitutional, but  supervisory.  As  the  time  of  sale  in  this  case  is  not 
definitely  prescribed,  we  must  seek  the  intention  of  the  testator  upon 
consideration  of  the  entire  will  with  reference  to  the  purposes  thereof. 
Egerton's  Administrator  v.  Conklin,  25  Wend.  224-238.  The  discre- 
tion is  expressed  in  the  words  "as  soon  as  practicable  after  my  decease, 
having  in  mind  the  interest  of  all  concerned." 

[6]  "Practicable"  means  capable  of  being  performed  or  effected. 
Cent.  Diet.;  Webster;  Worcester.  In  Streeter  v.  Streeter,  43  111. 
165,  the  court  say : 

"  'Practicable*  is  that  which  may  be  done^  practiced,  or  accomplished ;  that 
which  is  performable ;  feasible." 

Comparing  the  word  with  "immediately,"  the  court  further  say: 

"The  former  contemplates  action  much  less  speedy  than  the  latter,  and  the 
Intervention  of  many  things  not  contemplated,  it  would  seem,  by  the  use  of 
the  latter  word.  They  are  not  convertible  words,  for,  while  'immediately* 
includes  ^practicably,*  the  latter  does  not  include  the  former;  and  they  are 
not  synonymous." 

"  *As  soon  as  practicable,'  as  used  In  a  contract  requiring  that  it  should  be 
performed  as  soon  as  practicable,  is  practically  synonymous  with  'speedily.' 
It  does  not,  however,  require  that  the  contract  should  be  performed  directly, 
and  perhaps  not  within  a  reasonable  time,  but  as  soon  as  conditions  war- 
ranted under  all  the  circumstances.  Duncan  v.  Topham,  8  GL  B.  225,  230." 
Words  and  Phrases  Judicially  Defined,  vol.  1,  p.  529. 

In  Reedy  v.  Smith,  42  Cal.  245,  the  court  in  discussion  of  this 

word  say : 

''It  must  be  ascertained  from  the  nature  of  the  contract,  the  difficulties  to 
be  overcome,  and  the  importance  to  the  plaintiffs  of  an  early  completion.  It 
is  impossible  to  give  a  definition  of  the  word  which  would  apply  to  all  cases. 
Each  case  will  be  governed  by  its  own  circumstances." 

In  Wooters  v.  I.  &  G.  N.  R.  R.  Co.,  54  Tex.  294,  the  court  dis- 
tinguishes the  word  as  used  in  a  contract  from  "possible,"  and  as  con- 
templating other  elements  than  the  mere  point  of  time — "with  refer- 
ence to  all  of  the  circumstances  under  which  it  (the  work)  was  to  be 
done." 

The  phrase  "interest  of  all  concerned"  relates  to  those  who  under 
the  will  are  to  be  benefited  by  the  sale  and  the  consequent  distril}ution. 
That  the  testator  contemplated  that  the  period  of  sale  might  be  defer- 
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red  for  some  considerable  time  is  indicated  in  the  eleventh  clause  of 
the  will,  wherein  it  is  proVided : 

"And  In  the  meantime  and  nntil  such  real  estate  be  sold,  converted  or  di- 
vided, I  authorize  and  empower  my  said  executors  and  trustees  or  the  sur- 
vivors or  survivor  of  them  to  lease  the  same  for  such  time  and  upon  such 
terms  as  they  may  think  advisable.*' 

And  there  is  also  the  further  significant  provision  in  that  clause 
that  until  the  actual  divison,  conversion,  and  distribution  there  must 
be  the  quarterly  payments  which  I  have  heretofore  discussed.  Frwn 
the  complaint  it  appears  that  the  will  was  probated  in  June,  1907. 
This  actio(i  was  begun  in  September,  1910.  That  lapse  of  time  of 
itself  would  not  necessarily  make  against  the  executors.  If  the  will 
had  not  reposed  any  discretion,  there  would  have  been  no  arbitrary 
standard  for  measuring  a  reasonable  time;  but  it  would  have  been 
determined  by  the  facts.  When  there  were  no  modifying  facts,  the 
court  has  said  that  18  months  might  serve  as  a  just  standard.  Matter 
of  Weston,  91  N.  Y.  502-510.  The  delay  in  this  case,  where  there 
is  discretion,  is  but  little  more  than  double  that  period.  Of  course, 
the  mere  lapse  of  time  in  itself  may  move  the  court.  Thus,  where 
there  was  a  discretion  as  to  the  time  of  sale,  the  mere  lapse  of  20 
years  did  so.  Wilcox  v.  Quinby  (Gen.  Term,  2d  Dep.,  per  CuUen, 
J.)  20  N.  Y.  Supp.  5^ 

I  now  consider  the  pleading.    The  plaintiff  complains  that :        • "  i 

"All  of  said  unsold  real  estate  is  situated  in  the  boroughs  of  Manhattan 
and  Brooklyn,  ♦  ♦  ♦  and  could  be  sold  without  difficulty,  and  no  reasons 
exLsts  why  the  same  should  not  be  sold." 

We  may  assume  that  it  could  be  "sold  without  difficulty";  but 
that  is  very  far  from  the  statement  of  any  fact  that  indicates  that 
these  executors  were  lax  in  their  duty  of  determining  that  a  sale  is 
"practicable  *  *  *  having  in  mind  the  interest  of  all  concerned," 
so  that  the  court  should  compel  them  to  sell  or  should  act  in  their 
stead.  The  allegation  that  "no  reasons  exists  why  the  same  should 
not  be  sold,"  taken  as  a  conclusion  from  the  prior  statement,  is  dis- 
posed of  by  my  comments  thereon ;  otherwise  it  must  De  regarded  as 
a  conclusion  of  law  without  the  support  of  any  facts  alleged,  and 
therefore  insufficient.  Wills'  Gould  on  Pleading,  p.  200,  and  notes; 
Bliss  on  Code  Pleading,  §§  206-210;  Knapp  v.  City  of  Brooklyn,  97 
N.  Y.  520. 

[7]  Such  conclusions  are  not  admitted  by  a  demurrer.  Park  & 
Sons  CcT.  V.  Nat.  Druggists'  Ass'n,  175  N.  Y.  1,  67  N.  E.  136,  62  L.  R. 
A.  632,  96  Am.  St.  Rep.  578. 

.  The  eighth  allegation  of  the  complaint  is  the  only  other  to  be  con- 
sidered.   This  is: 

"Tffat  the  defendant  executors  refused  to  sell  one  of  said  parcels  of  real 
cRtnte  to  this  plaintiff  for  the  sum  of  two  hundred  and  sixty  thousand  dollars. 
($260,000),  which  was  the  fair  and  reasonable  value  of  said  property,  and  Is 
value  as  fixed  by  said  executors.*' 

1  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  m^noran- 
4um  decision  without  opinion  in  G5  Hun,  621. 
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This  alleged  default  is  referable  to  the  ninth  clause  of  the  will, 
which  reads  as  follows: 

"If  any  of  the  residuary  legatees  desire  to  purchase  any  of  the  personal 
property  or  real  estate  owned  by  me,  they  may  do  so  at  its  current  mailcet 
price  at  the  time  of  my  death,  as  valued  by  my  executors  and  trustees,  the 
survivors  or  survivor  of  them,  and  the  same  shall  be  charged  against  their 
respective  shares  or  interests,  as  money  paid  to  them  by  the  executors  and 
trustees,  the  survivors  or  survivor  of  them  tn  accordance  with  the  provisions 
of  this  wUl." 

But  this  allegation  is  no  indication  of  any  shortcoming  on  the  part 
of  the  executors.  The  plaintiff  did  not  have  the  right  to  purchase  the 
parcel  for  the  fair  and  reasonable  value,  but  "at  its  current  market 
value"  at  the  time  of  the  testator's  death,  "as  valued  by  my  executors 
or  trustees."  There  is  no  statement  that  $260,000  was  this  current 
market  value  as  valued  by  the  executors.  And  the  statement  that  such 
sum  "is  value  as  fixed  by  said  executors"  is  not  tantamount  to  such  an 
allegation.  We  know  (Rice  on  Evidence,  vol.  1,  p.  18)  that  such  a 
valuation  was  considered  and  the  point  decided  adversely  to  the  plain- 
tiff in  Matter  of  Walbridge,  198  N.  Y.  234,  91  N.  E.  590.  The  court 
then  said : 

**The  appellant  should  have  asked  the  executors  to  determine  the  value  of 
the  proi)erty  as  of  the  time  of  testator's  death,  and,  if  that  valuation  was 
satisfactory,  demanded  a  sale  to  him  at  that  price." 

And  the  remittitur  was  amended  so  as  not  to  prejudice  the  plaintiff. 
198  N.  Y.  598,  92  N.  E.  1106. 
Perry  on  Trusts,  supra,  says : 

"But,  while  the  court  cannot  interfere  with  a  discretion  honestly  exercised, 
a  party  interested  in  property  subject  to  the  discretion  of  a  trustee  has  a 
right  to  institute  a  bill  for  a  discovery  of  the  property,  and  also  of  all  the 
acts  of  the  trustee,  and 'the  reasons  for  the  acts,  in  order  tiiat  it  may  be  seen 
whether  the  discretion  of  the  trustee  is  honestly  exercised  or  not  And,  if  the 
administration  of  the  trust  is  thus  rightfully  brought  within  the  jurisdiction 
of  the  court,  the  power  may  be  required  to  be  exercised  under  the  eye  of  the 
court,  though  the  exercise  of  it  must  still  remain  in  the  discretion  of  the 
trustee,  and  not  in  that  of  the  court" 

This  jurisdiction  is  recognized  in  Collister  v.  Fassitt,  163  N.  Y. 
281-290,  57  N.  E.  490,  79  Am.  St.  Rep.  586,  where  the  court  cites  with 
approval  the  language  of  Cortabadie  v.  Cortabadie,  6  Hare,  410. 

I  advise  that  the  interlocutory  judgment  be  reversed,  and  the  de- 
murrer sustained,  with  costs,  with  leave  to  the  plaintiff  to  plead  over 
within  20  days  upon  the  payment  of  costs.    All  concur. 


MITCHELL  V.  CATLIN  &  POWELL  CO. 

(Supreme  Court,  Appellate  Term.    March  21,  1911.) 

1.  Interpleader  (§  S*)— Right  to  Interpleader. 

C*o(le  Civ.  Proc.  §  8*20,  provides  for  a  right  of  interpleader  where  de- 
fendant has  an  interest  in  the  fund  and  desires  to  Interplead  another 
IKU'ty  ioi*  the  purjjose  of  having  the  whole  matter  adjudicated.  In  an 
uctiou  for  commissions  on  a  sale  of  bonds  by  plaintiff  as  defendant's  bro- 

•Por  other  cases  lee  same  topic  A  S  numbds  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  IndexM 
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ker,  auother  broker  claimed  one-half  of  the  commissions,  and  defendant 
claimed  that  no  commissions  shonld  be  paid  until  certain  notes  dne  on 
April  11th  and  given  by  the  purchaser  of  the  bonds  should  be  paid,  and 
he  moved  for  an  order  Interpleading  the  second  broker,  and  for  permis- 
sion to  file  an  answer  alleging  that  the  notes  were  not  yet  due,  and  for 
a  further  order  permitting  defendant  to  pay  the  amount  of  the  commit 
sions  into  court  on  or  after  April  20th,  so  that  the  litigation  might  pro- 
ceed as  between  the  two  claimants.  The  affidavits  showed  that  the  third 
person  introduced  plaintiff  to  the  purchaser,  and  that  there  was  an  agree- 
ment between  plaintiff  and  the  third  person  for  a  division  of  the  broker- 
age. The  third  person  was  a  stockholder  of  defendant  corporation,  and 
the  affidavit  stated  that  the  only  way  he  could  recover  any  money  from 
plaintiff  was  by  being  interpleaded..  Heldj  that  interpleader  was  prop- 
erly  denied. 

[Ed.  Note. — ^For  other  cases,  see  Interpleader,  Cent.  Dig.  §§  8,  9,  11 ; 
Dec.  Dig.  §  8.*] 

2.  Intebpleadbb  (§  8*) — Discbetion  of  Coxtbt.  * 

Defendant  is  not  entitled  to  an  order  of  interpleader  merely  because 
two  claims  are  made  against  him  for  the  same  debt ;  but  the  two  claims 
must  be  of  such  a  nature  that  he  cannot  determine  the  validity  of  the 
claims  without  hazard,  and  in  this  sense  the  making  or  withholding  of  the 
order  is  within  the  discretion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Interpleader,  Cent.  Dig.  §§  8,  9,  11; 
Dec.  Dig.  §  8.*] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Arthur  S.  Mitchell  against  the  Catlin  &  Powell  Company 
From  an  order  denying  his  motion  to  interplead  a  third  person  as  a 
party,  defendant  appeals.    Affirmed. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Horace  E.  Parker,  for  appellant. 

Woodford,  Bovee  &  Butcher  (Frederick  C.  Tanner,  of  counsel),^ 
for  respondent. 

LEHMAN,  J.  [1]  The  defendant  is  sued  for  commissions  upon 
a  sale  of  bonds  made  by  the  plaintiff  as  its  broker.  Another  broker 
has  claimed  one-half  of  the  commissions.  Defendant  claims  that  no 
commissions  were  to  be  paid  until  and  unless  certain  notes  due  on 
April  11th  and  given  by  the  purchaser  of  the  bonds  are  paid.  He 
therefore  moves  for  an  order  interpleading  the  second  broker,  and  for 
permission  to  file  an  answer  alleging  that  the  notes  are  not  yet  due, 
and  for  a  further  order  permitting  it  to  pay  the  amount  of  the  com- 
missions into  court  on  or  after  April  20th,  so  that  the  litigation  may 
proceed  as  between  the  two  claimants. 

Section  820  of  the  Code  gives  a  right  of  interpleader  in  two  cases : 

(a)  Where  the  defendant  claims  no  interest  in  the  fund  he  may  pay 
it  into  court. 

Concededly  that  is  not  the  case  here,  for  the  defendant  does  claim 
an  interest  in  the  fund,  and  does  not  wish  to  pay  it  into  court  until 
April  20th,  and  then  only  if  the  notes  are  paid. 

(b)  Where  the  defendant  has  an  interest  in  the  fund,  and  desires 
to  stay  in  and  interplead  another  party,  for  the  purpose  of  having  the 
whole  matter  adjudicated. 

*For  other  cases  see  same  topic  &  S  nubibeb  Id  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  defendant  in  its  brief  claims,  that  it  is  making  the  motion  under 
the  second  part.  An  examination,  however,  of  3ie  order  to  show 
cause,  as  well  as  of  the  petition,  shows  that  it  desires  to  interpose  an 
answer  only  to  postpone  the  payment  into  court  until  April  20th,  "so 
that  the  two  claimants  to  the  same  fund  may  litigate  the  matter  as 
between  themselves,  and  so  that  the  defendant  will  not  have  to  pay 
the  money  twice,  and  so  that  the  defendant  may  at  the  proper  time 
pay  the  money  into  court  and  be  released  as  defendant  in  this  action." 
In  other  words,  it  claims  that  it  has  a  good  defense  to  the  action,  and 
desires  to  interpose  it,  but  with  leave  to  withdraw  this  defense  later, 
and  then  pay  the  money  into  court.  If  the  defendant's  affidavit  is 
true,  the  action  is  prematurely  brought,  and  the  defendant  has  a  good 
defense  against  the  plaintiff,  which  it  may  interpose;  but  the  Code 
certainly  does  not  give  the  court  the  right  to  permit  the  interposition 
of  this  defense,  and  its  withdrawal  as  soon  as  it  has  served  the  defend- 
ant's purpose  to  delay  the  action  until  the  money  is  due  and  an  action 
could  properly  be  brought.  The  last  clause  permits  the  defendant  to 
interpose  an  answer  for  the  purpose  of  asserting  some  interest  in  the 
subject-matter  of  the  controversy,  but  it  does  not  contemplate  the 
assertion  of  an  interest  which  it  desires  to  abandon  before  trial. 

Aside,  however,  from  these  technical  considerations,  the  justice  sit- 
ting in  Special  Term  properly  held  that  the  defendant  had  made  out 
no  case  calling  for  the  exercise  of  his  discretion.  [2]  It  is  too  well 
established  to  require  any  citation  that  the  defendant  is  not  entitled 
to  an  order  of  interpleader  merely  because  two  claims  are  made  against 
him  for  the  same  debt;  but  the  two  claims  must  be  of  such  a  nature 
that  he  cannot  determine  the  validity  of  the  claims  without  hazard. 
In  this  sense  the  making  or  withholding  of  the  order  rests  within  the 
sound  discretion  of  the  court. 

An  action  for  commissions  involves  two  elements :  The  broker  must 
be  employed  by  the  person  whom  he  seeks  to  charge  with  liability,  and 
he  must  have  been  the  producing  cause  of  the  sale.  The  affidavits 
here  presented  by  the  defendant  allege  that  the  plaintiff  acted  as  broker 
under  an  express  employment,  and  that  he  "secured  said  subscriptions 
or  was  instrumental  therein."  All  negotiations  and  contracts  on  its 
part  are  alleged  to  have  been  made  with  the  plaintiff,  and  apparently 
Dwight,  whom  it  seeks  to  interplead,  was  never  a  party  to  the  proceed- 
ings. The  brief  alleges  that  the  plaintiff  and  the  other  claimant  had 
equal  authority  from  the  defendant  with  respect  to  sales ;  but  no  such 
allegation  appears  in  the  affidavits,  either  expressly  or  by  fair  infer- 
ence. The  affidavits  themselves  therefore  show  that  any  commissions 
are  due  to  the  plaintiff,  and  not  to  Dwight  The  real  reason  for  the 
motion  appears  in  Dwight's  affidavits.  He  alleges  that  he  introduced 
the  plaintiff  to  the  purchaser,  and  that  the  purchase  was  made  only 
because  of  this  introduction,  and  that  plaintiff  received  the  subscrip- 
tion— 

''by  reason  of  and  upon  the  distinct  understanding  and  agreement  bettoeem 
said  Mitchell  and  mi/self  that  said  Cog&well  was  my  client  in  the  transaction, 
and  that  I  was  the  person  through  whom  or  by  whom  said  subscriptions  were 
in  each  case  obtained,  and  upon  the  understanding  that  I  would  divide  with 
said  Mitchell  one-half  of  the  brokerage." 
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Obviously  the  defendant  is  not  liable  to  Dwight  upon  any  agreement 
between  himself  and  Mitchell,  nor  for  any  services  rendered  by  him 
upon  Mitchell's  request,  understanding,  or  promise.  He  does  not  al- 
lege employment  by  defendant,  and  without  such  employment  defend- 
ant is  not  liable  to  him.  Dwight  is  now  a  stockholder  and  director  of 
the  defendant.    The  concluding  words  of  his  affidavit  are: 

"That  the  only  chance  I  have  to  recover  any  money  from  plaintiff  Is  by 
being  intervened  or  interpleaded  in  this  action." 

The  plaintiff  has  apparently  some  claim  against  the  defendant. 
Dwight  has  a  claim  only  against  the  plaintiff,  and  the  defendant  can- 
not by  interpleader  provide  security  £o  a  stockholder  on  his  claim 
against  the  plaintiff. 

Order  should  be  affirmed,  with  $10  costs  and  disbursements.  All 
concur. 


KETCHAM  v.  ROWLAND  &  SHAFTO.  Inc.,  et  aL 
(Supreme  Court,  Appellate  Term.    March  21,  1911.) 

1.  DiscovEBT  (S  38*) — ^Examination  of  Pabtt  Before  Tbial. 

A  petition  alleged  that  a  sum  of  money  due  plaintiff  on  a  participation 
agreement  owned  by  him  in  a  mortgage  was  paid  to  defendants  for  plain- 
tiff's account  and  wrongfully  eonyerted  by  them.  One  of  defendants 
answered,  seeking  to  set  up  that  plaintiff  was  not  the  real  party  in  in- 
terest, and  that  defendants  obtained  the  money  and  expended  it  under 
the  directions  of  F.,  the  real  owner.  Held  that,  whether  an  order  for  the 
examination  of  plaintiff  before  trial  as  to  his  ownership  was  for  the 
purpose  of  permitting  defendant  to  show  that  plaintiff  was  not  the  real 
party  in  interest,  or  was  to  aid  defendant  to  show  that  F.,  and  not  plain- 
tiff, was  the  real  owner  of  the  agreement  when  the  money  was  paid  to 
defendant,  the  order  was  improperly  granted. 

[Ed.  Note. — ^For  other  oases,  see  Discovery,  Cent  Dig.  f  51 ;  Dec.  Dig. 
f  38.*] 

2.  Assignments  ffi  121*) — ^Right  of  Assignee  to  Sue. 

One  to  whom  a  participation  agreement  in  a  mortgage  was  assigned 
was  the  real  party  in  interest,  within  the  statute,  even  if  no  considera- 
tion was  given. 

[Ed.  Note.— For  other  cases,  see  Assignments,  Cent  Dig.  {§  200-205; 
Dec.  Dig.  §  121.*] 

3.  DiscovEBT  (S  36*) — Examination  Befobe  Tbial. 

An  examination  before  trial,  not  limited  to  the  petitioner's  affirmative 
case,  is  not  ordinarily  granted,  and  should  be  granted  only  where  the 
peculiar  circumstances  of  the  case  render  the  exercise  of  the  court's  dis- 
cretion reasonable  and  proper. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Dec.  Dig.  {  36.*] 

4.  DISCOVEBT  (§  51*) — Examination  Befobe  Tbial. 

An  application  for  an  examination  of  plaintiff  before  trial  was  fatally 
defective  in  falling  to  show  that  it  was  defendant's  purpose  to  use  the 
resulting  deposition  on  the  trial;  allegations  that  it  was  impossible  to 
be  properly  prepared  to  defend  without  the  examination,  and  that  the 
order  was  necessary  to  properly  defend  the  action,  not  being  in  compli- 
ance with  that  requirement. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Dec.  Dig.  §  51.*] 

*For  other  casei  see  same  topic  A I  numbeb  in  Dec.  St  Am.  Digs.  1907  to  iate,  ft  Rep'r  Indezet 
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Appeal  from  City  Court  Of  New  York,  Special  Term. 

Action  by  Henry  L-  Ketcham  against  Rowland  &  Shafto 
porated,  and  another.  From  an  order  denying  plaintiff's  motio 
cate  an  order  for  his  examination  before  trial,  he  appeals.    R 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

M.  S.  &  I.  S.  Isaacs  (Adam  Frank,  of  counsel),  for  appellan 
John  T.  Fenlon  (John  V.  Judge,  of  counsel),  for  responden 

LEHMAN,  J.  The  plaintiff  alleges  that  in  May,  1910,  the 
$600  due  to  him  upon  a  participation  agreement  then  owned  a 
by  him  in  a  certain  mortgage  was  paid  to  the  defendants  for  th 
tiff's  account  and  wrongfully  converted  by  them.  The  answe 
defendant  Johnson  is  somewhat  inartistically  drawn,  and  in  ; 
separate  defense  he  apparently  seeks  to  set  up,  first,  that  the 
is  not  the  real  party  in  interest,  and  also  that  the  defendants  ( 
the  money  and  expended  it  under  the  directions  of  one  Adam 
the  real  owner. 

The  defendant  Johnson  has  obtained  an  order  for  the  exar 

of  Ketcham  as  to  his  ownership  of  the  participation  agreemei 

If  the  order  is  for  the  purpose  of  permitting  the  defendant 

^  that  the  plaintiff  is  not  the  real  party  in  interest,  it  is  clearly  ui 

1  ized.     [2]   The  plaintiff  is  bound  to  show  as  part  of  his  afF 

case  that  the  agreement  has  been  assigned  to  him;  and,  if  it  1 
assigned,  then  he  is  the  real  party  in  interest,  within  the  mes 
the  statute,  even  if  no  consideration  was  given.  [3]  An  exai 
before  trial,  not  limited  to  the  petitioner's  affirmative  case,  is 
dinarily  granted,  and  should  be  granted  only  where  the  pecu 
cumstances  of  the  case  render  the  exercise  of  the  court's  di 
reasonable  and  proper.  Alden  v.  O'Brien,  138  App!  Div.  249, 
Y.  Supp.  910. 
*  ♦  If,  however,  we  go  so  far  as  to  hold  that  the  order  is  made 

purpose  of  aiding  the  defendant  to  show  that  Frank,  and 
plaintiff,  was  the  real  owner  of  the  participation  agreement  at 
the  money  was  paid  to  defendant,  we  must  still  hold  that  tl 
was  improperly  granted.  Under  the  allegations  of  the  comph 
plaintiff  is  bound  to  show  as  part  of  his  case  that  he  owned  thi 
ipation  agreement  at  the  time  mentioned.  The  defendant  m 
that  issue  by  showing  title  in  another,  and  that  he  acted  ur 
directions  of  the  real  owner;  but  this  defense  is  not  an  aff 
defense,  and,  if  proven,  will  merely  meet  the  allegations  of  t 
plaint,  and  the  evidence  would  be  admissible  under  the  genera 
In  other  words,  the  defendant  asks  for  an  examination  befo 
not  to  establish  his  own  case,  but  to  find  out  whether  or  not  tl 
tiff  has  sufficient  evidence  to  make  out  his  case,  or  to  overo 
evidence  Which  the  defendant  may  produce. 

[4]  Aside,  however,  from  these  considerations,  the  applic 

fatally  defective  in  failing  to  show  that  it  is  the  defendant's 

to  use  the  resulting  deposition  upon  the  trial.     The  allegati( 

■K    ■     '  *'it  is  impossible  to  be  properly  prepared  to  defend  this  action  i 

trial  without  said  examination,"  and  that  the  order  is  nece 
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properly  defend  the  action  and  submit  his  defense  to  the 'court,  are 
not  in  compliance  with  that  requirement.  Bock  v.  Bock,  130  App. 
Div.  229,  114  N.  Y.  Supp.  473. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  vacate  granted,  without  costs.    All  concur. 


THE  ABBAYB  v.  UNITED  STATES  MOTOR  CAB  CO. 
(Supreme  Court,  AppeUate  Term.    March  23,  1911.) 

1.  Contracts  (J  221*) — Tebmination— Conditions  Precedent. 

Plaintiff  as  lessee  of  i>art  of  a  building  in  which  It  conducted  a  res- 
taurant panted  defendant  a  permit  required  by  the  New  York  City 
Ordinances,  for  a  private  hack  stand  In  front  of  the  premises  for  a 
monthly  rental,  for  a  definite  period.  Three  or  four  months  thereafter 
plaintifTs  "all  night"  restaurant  license  expired,  and  renewal  was  re- 
fused, whereupon  the  restaurant  was  compelled  to  close  at  1  a.  m.  The 
contract  contained  a  provision  that  defendant  should  maintain  a  cab 
starter  from  6  p.  m.  to  6  a.  m.  Held,  that  such  provision  was  a  mere  de- 
tail of  the  business,  and  that  the  continuance  of  plaintlff*s  "all  night" 
license  was  not  a  condition  precedent  to  the  continuance  of  the  contract, 
and  hence  the  termination  thereof  did  not  terminate  the  contract 

lEd.  Note.— For  other  cases,  see  Contracts,  Dec.  Dig.  i  221.*] 

2.  Contracts  (§  309*) — Disciiarge--Impossibility  of  Performance. 

Where  a  defendant  contracted  to  maintain  a  private  hack  stand  in 
front  of  plaintiff's  restaurant  the  fact  that  plaintiff's  "all  night"  license 
was  not  renewed  did  not  authorize  the  termination  of  the  contract  under 
the  rule  that  such  action  of  the  city  authorities  had  rendered  the  con- 
tract impossible  of  execution. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  1444-1446; 
Dee.  Dig.  §  809.*] 

3.  Municipal  Corporations  (§  663*) — Streets— Occupation  for  Aack  Stand. 

Where  plaintiff  occupying  certain  premises  as  a  restaurant  contracted 
with  defendant  to  maintain  a  private  hack  stand  in  front  of  the  premises 
at  an  agreed  monthly  rental  for  a  definite  period,  such  contract  was  not 
illegal  as  an  attempted  lease  of  a  public  street. 

I  Ed.  Note.— For  other  cases,  see  Municipal  Corporations.  Dec.  Dig.  § 
663.*] 

4.  Landlord  and  Tenant  (§  134*) — ^Lease— Incumbrances. 

Where  a  lease  of  a  building  used  as  a  restaurant  did  not  expressly  for- 
bid the  maintenance  of  a  private  hack  stand  in  front  thereof,  a  contract  by 
which  defendant  agreed  with  the  lessee  to  maintain  such  stand  for  a  speci- 
fied period  at  a  specified  rental  was  not  invalid  in  the  absence  of  any  objec- 
tion by  the  landlord,  as  violating  a  provision  of  the  lease  forbidding  in- 
cumbrances on  approaches  to  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Cent.  Dig.  §§ 
482-486;   Dec.  Dig.  §  134.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  The  Abbaye  against  the  United  States  Motor  Cab  Com- 
pany. From  a  judgment  for  defendant,  plaintiflf  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  SEABURY,  FACE,  and  BIJUR,  JJ. ^ 

•For  other  cases  see  same  topic  ft  9  number  in  Deo.  ft  Am.  Digs.  l&OT  to  date,  ft  Rep'r  Indexes 
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Leonard  Bronner  (S.  Marshall  Kronheimer,  of  counsel),  for  ap- 
pellant. 
Arthur  W.  Opp,  for  respondent 

BIJUR,  J.  [1]  No  questions  other  than  of  law  are  involved  in  this 
case.  Plaintiff  as  lessee  of  part  of  a  building  conducted  a  restaurant. 
It  agreed  with  defendant,  in  substance,  to  grant  it  a  permit  (which 
is  necessary  under  the  Code  of  Ordinances  of  the  City  of  New  York) 
for  the  establishment  of  a  private  hack  stand  in  front  of  the  premises. 
Defendant  agreed  to  pay  a  monthly  rental  for  this  permit  for  a  def- 
inite period.  Three  or  four  months  after  the  initiation  of  the  ar- 
rangement, the  "all  night"  restaurant  license  enjoyed  by  the  plaintiff 
was,  as  the  record  states,  revoked  (although,  to  be  accurate,  it  no 
doubt  expired  and  a  renewal  was  refused),  and  thereafter  plaintiff's 
restaurant  was  compelled  to  close  at  1  a.  m.  Thereupon  defendant 
declined  to  pay  any  longer  the  monthly  sum,  contending,  in  substance, 
that,  the  enjoyment  of  the  "all  night"  license  by  the  plaintiff  with 
the  consequent  profitable  business  derived  during  the  early  morning 
hours  by  the  defendant  having  been  terminated,  the  contract  between 
the  parties  came  to  an  end,  or,  to  put  it  in  the  language  of  some  of 
the  leading  cases  on  the  subject,  defendant  contends  that  there  was 
an  implied  condition  in  the  contract  between  the  plaintiff  and  defend- 
ant that,  if  the  "all  night"  license  should  be  revoked,  defendant  might 
treat  the  contract  as  thereby  abrogated.  I  cannot  agree  with  the 
learned  court  below  that  the  agreement  in,  or  the  circumstances  of, 
this  case  bring  it  within  the  rule.  The  happening  of  an  event  not 
brought  about  by  the  action  of  either  party,  and  not  provided  for  in 
the  agreement  itself,  will  not  be  interpreted  as  terminating  the  agree- 
ment merely  because  the  further  enforcement  of  the  contract  is  there- 
by made  more  burdensome  to  one  or  the  other  party.  Baker  v.  John- 
son, 42  N.  Y.  126. 

[2]  Nor  does  this  case  come  within  the  category  of  those  where  sub- 
sequent legislation  has  made  illegal  the  carrying  out  of  a  contract 
which  had  theretofore  been  legal;  or,  as  some  authorities  put  it,  had 
made  it  impossible  of  execution.  See  Adler  v.  Miles,  126  N.  Y.  Supp. 
135.  But  the  distinguishing  feature  in  the  case  at  bar  is  that  neither 
from  the  language  of  the  agreement  nor  from  the  surrounding  cir- 
cumstances as  developed  at  the  trial  can  it  be  inferred  that  the  "all 
night"  license  was  regarded  by  the  parties  as  the  basis  of  the  contract, 
nor  that  its  revocation  was  a  totally  urilooked  for  circumstance.  While 
it  may  be  that  the  revocation  of  the  license  has  rendered  the  contract 
far  less  profitable  to  defendant  than  it  had  'been  theretofore,  it  still 
subsists.  PlaintiflF  continues  to  carry  out  its  part  of  the  agreement; 
and  there  is  ample  substantial  consideration  continuously  moving  to 
the  defendant  for  the  payments  which  it  had  agreed  to  make. 

As  to  the  agreement  itself,  the  only  indication  that  "all  night"  busi- 
ness was  even  contemplated  is  a  provision  that  the  defendant  would 
maintain  a  taxicab  starter  from  6  p.  m.  to  6  a.  m. — a  provision  as  ro 
a  mere  detail  of  the  business,  intended  to  provide  certain  accommoda- 
tions in  view  of  the  manner  in  which  the  business  was  expected  to 
be  conducted,  but  far  from  a  persuasive  indication  that  the  "all  night" 
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business  was  regarded  as  a  sine  qua  non,  or  as  the  basis  of  the  agree- 
ment. In  this  respect  the  case  at  bar  differs  from  the  leading  case  of 
Lorillard  v.  Clyde,  142  N.  Y.  456,  37  N.  E.  489,  24  L.  R.  A.  113,  and 
subsequent  cases  in  which  the  decision  of  the  Lorillard  Case  has  been 
cited,  often  indeed  as  affirming  a  rule  much  broader  than  its  lan- 
guage warrants. 

My  view,  moreover,  is  confirmed  by  a  reading  of  the  careful  opinion 
of  Vaughan  Williams,  J.,  in  the  well-known  and  recent  case  of  Krell 
V.  Henry,  1903,  2  K.  B.  740,  where  the  entire  rule  is  thoroughly  dis- 
cussed and  expounded.  In  that  case  the  lease  of  a  window  for  the 
purpose  of  viewing  the  coronation  procession  was  held  to  be  nonen- 
f  orceable  by  reason  of  the  postponement  of  the  coronation. 

[3]  I  see  no  merit  in  another  point  raised  by  the  defendant,  namely, 
that  the  agreement  between  plaintiff  and  itself  was  illegal  because  it 
attempted  to  give  a  lease  of  a  public  street.  My  interpretation  of  the 
terms  of  the  agreement  in  that  respect  as  hereinabove  set  forth  is  a 
sufficient  answer  to  that  contention. 

[4]  Nor  do  I  find  to  be  well  taken  the  objection  that  the  lease  un- 
der which  plaintiff  occupied  the  restaurant  forbade  as  an  incumbrance 
upon  the  approaches  to  the  premises  any  such  arrangement  as  the 
one  involved  in  this  controversy.  The  language  of  the  lease  did  not 
expressly  forbid  such  arrangement,  defendant  actually  enjoyed  the 
privilege  accorded,  and  there  is  not  the  slightest  indication  that  the 
landlord  made  any  objection. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(71  Misc.  Rep.  288.) 

EISEMAN  V.  JOSEPHTHAL. 

(Sapreme  Court,  Special  Term,  EIrle  CJounty.    February,  1911.) 

1.  Specific  Pebfobmance  (§  52*) — Ck)NTBACT  fob  Sale  of  Land  —  Mistake 

—Question  of  Law. 

Specific  performance  of  a  contract  for  the  sale  of  land  free  of  all  In- 
cumbrances at  the  suit  of  the  purchaser  will  not  be  enforced  when  the 
vendor  acting  in  good  faith  and  under  advice  of  counsel  believed  that, 
tinder  a  certain  statute,  the  purchaser  would  have  to  pay  future  Install- 
ments of  an  assessment  as  they  became  due,  while  the  purchaser  honestly 
believed  that  the  vendor  would  have  to  pay  them. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  §§ 
155-159;  Dec.  Dig.  |  52.*] 

2.  Specific  Pebfobmancb  (§  52*) — Mistake. 

Specific  performance  may  be  refused  on  the  ground  of  excusable  mis- 
take, misconception,  or  misunderstanding  respecting  an  important  pro- 
vision of  the  contract 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  §§ 
155-159;    Dec.  Dig.  {  52.*] 

3.  Specific  Pebfobmance  (J  16*) — Defenses— Enforcement  Inequitable. 

Specific  performance  will  never  be  decreed  where  it  would  be  inequi- 
table ;  and  it  is  immaterial  whether  the  fact  that  it  is  inequitable  arises 


*For  other  cases  see  eanie  topic  A  S  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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from  the  proTislons  of  the  contract  or  from  external  facts  and  drcnm- 
stances  which  affect  the  situation  and  relation  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance^  Cent  Dig.  || 
3o,  36;   Dec.  Dig.  |  16.«] 

4.  Specific  Performance  (§  119*) — Burden  op  Proof. 

One  seeking  specific  performance  of  a  contract  must  show  that  under 
the  circumstances  It  would  be  an  equitable  and  Just  remedy,  and  defend- 
ant Is  not  bound  to  plead  considerations  which  will  render  such  relief 
inequitable. 

[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Cent.  Dig.  i  383 ; 
Dec.  Dig.  §  119.*] 

Action  by  Stella  Eiseman  against  Louis  M.  Josephthal.  Judgment 
directed  in  accordance  with  opinion. 

Frederick  Ullman,  for  plaintiff. 
George  B.  Young,  for  defendant 

MARCUS,  J.  This  is  an  action  brought  by  the  plaintiff  to  compel 
the  specific  performance  by  the  defendant  of  a  contract  for  the  sale 
of  land  by  the  latter  of  certain  property  located  in  Tonawanda,  N.  Y., 
"free  of  all  incumbrances."  It  was  stipulated  that  the  sole  issues  in- 
volved in  this  litigation  were :  First.  "Does  chapter  307  of  the  Laws 
of  1900  of  the  state  of  New  York  create  a  lien  against  the  property 
which  the  defendant  agreed  to  sell  to  plaintiff  'free  of  all  incum- 
brances' for  its  just  proportionate  share  of  the  total  amount  of  the 
principal  and  interest  of  the  bonds  issued  under  this  act,  or  only  for 
such  portion  or  portions  of  said  amount  'as  the  same  become  pay- 
able'?" Second.  "Is  the  plaintiff  entitled  to  specific  performance  of 
the  contract?" 

The  Act  of  1893,  c.  550,  which  provided  for  the  improvement  of 
highways  in  the  town  of  Tonawanda,  was  adjudged  unconstitutional 
and  void  in  essential  particulars  in  a  suit  brought  by  the  town  against 
numerous  property  owners  and  others,  including  this  defendant,  Jo- 
sephthal. In  1900  the  Legislature  passed  an  act  (chapter  307)  which 
provided  for  the  payment  of  the  expense  of  the  improvement  of  Dela- 
ware avenue  in  said  town,  of  which  the  property  owners  should  re- 
ceive the  benefit,  and  that  act  was  adjudged  constitutional  and  valid 
in  the  suit  referred  to.  We  presume  that  the  negotiations  for  the  sale 
and  conveyance  of  the  lands  in  question  were  conducted  under  the 
supervision  and  advice  of  the  attorneys  for  the  respective  parties. 
The  defendant  was  no  doubt  aware  of  this  large  assessment,  and  his 
attorney  was  familiar  with  the  provisions  of  the  said  act  of  1900.  We 
assume  said  attorney  advised  the  defendant  that,  by  reason  of  the 
explicit  language  of  section  14,  future  payments  to  be  made  upon  the 
assessment  did  not  constitute  liens  or  incumbrances  upon  the  property 
until  they  became  due  and  payable,  and  that  the  defendant  took  such 
advice  into  consideration  when  he  determined  tlie  price  at  which  he 
was  willing  to  sell.  Evidently  the  defendant's  attorney  based  his  opin- 
ion and  advice  upon  the  precise  language  of  the  statute  that  "all  assess- 
ments authorized  by  this  act  shall  become  and  be  a  lien  upon  the  lot 
or  parcel  of  land  upon  which  they  are  assessed  at  and  from  the  time 

*For  other  cases  see  same  topic  &  9  numbek  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  ladaxa* 
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the  same  becomes  payable."  Clearly  the  attorney  had  every  reason- 
able ground  upon  which  to  base  his  opinion,  and  was  therefore  ex- 
cusable in  giving  it,  even  though  the  court  should  now  with  some  hes- 
itation differ  with  him.  Indeed,  the  case  of  McLaughlin  v.  Miller, 
57  Hun,  450,  10  N.  Y.  Supp.  830,  appears  to  support  his  contention. 
That  case  was  affirmed  in  124  N.  Y.  510,  26  N.  E.  1104,  upon  the 
ground-  that  the  amount  of  the  assessment  was  not  legally  ascertained 
and  determined  at  the  time  of  the  delivery  of  the  deed,  so  as  to  make 
it  an  incumbrance  within  the  meaning  of  the  covenant.  The  court  did 
not,  however,  explicitly  repudiate  it  upon  the  ground  upon  which  the 
General  Term  based  its  decision,  though  it  would  seem  that  the  judge 
writing  the  opinion  did  not  quite  agree  with  that  determination.  How- 
ever, it  should  be  observed  that  the  statute  there  in  question  contained 
no  such  language  as  that  in  the  statute  under  consideration,  to  wit, 
that  all  assessments  should  become  and  be  a  lien  at  and  from  the  time 
that  the  same  becomes  payable.  Therefore  the  opinion  of  the  court 
in  124  N.  Y.  510,  26  N.  E.  1104,  cannot  be  invoked  as  authority 
against  the  defendant's  contention. 

We  may  assume  that  the  plaintiff's  attorney  advised  her  that,  not- 
withstanding the  plain  terms  of  section  14,  the  whole  amount  of  the 
unpaid  "assessment"  was  a  lien  or  incumbrance  upon  the  land,  and 
that  the  vendor  would  have  to  pay  and  discharge  or  remove  it  or  allow 
the  amount  out  of  the  purchase  price.  If  so,  then  plaintiff  naturally 
took  such  advice  into  consideration  in  determining  the  price  she  would 
be  willing  to  pay  for  the  property  with  the  incumbrance  removed. 
And  yet  it  is  hardly  conceivable  that  a  prudent  counselor  and  adviser 
would,  with  actual  knowledge  of  the  provisions  of  the  statute  and  the 
language  employed  therein,  give  advice  of  such  a  character  in  such  a 
manner  as  this ;  for  the  question  would  naturally  arise,  "Did  the  Leg- 
islature mean  to  declare  affirmatively  that  no  portion  of  the  expenses 
of  the  improvement  should  become  a  lien  until  the  proportionate 
amounts  of  the  assessment  should  become  payable?"  The  question 
involves  a  suggestion  of  serious  doubt  and  demands  for  its  true  and 
proper  solution  a  judicial  determination.  No  lawyer  could  with  rea- 
sonable certainty  or  security  advise  his  client  to  go  counter  to  the 
statutory  provision  of  such  a  character  in  reliance  upon  the  assump- 
•  tion  that,  as  the  statute  fails  to  declare  in  express  terms  that  the  whole 
expense  of  the  improvement  shall  not  become  and  be  a  lien  from  the 
time  of  the  original  "assessment,"  such  assessment  in  its  total  amount 
constitutes  a  present  lien  or  incumbrance,  notwithstanding  the  expres- 
sion that  assessments  shall  become  and  be  a  lien  upon  the  land  "at 
and  from  the  time  the  same  becomes  payable."  And  the  vendor's 
counsel  will  be  much  surprised  to  learn  from  the  court  that  the  words 
of  the  statute  do  not  signify  what  he  believed  they  did  at  the  time. 
And  thus  the  matter  stands :  The  defendant  supposed  or  believed  that 
the  plaintiff  as  the  prospective  owner  of  the  land  would  take  care  of 
or  pay  future  installments  of  the  assessment  as  they  became  due ;  while 
the  latter  expected  the  defendant  would  pay  and  discharge  them  be- 
fore the  delivery  of  the  conveyance.  The  consequence  will  be  that 
whichever  way  the  court  decides  the  point  the  expectations  of  one 
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of  the  parties  will  be  grievously  defeated ;  for,  on  the  one  hand,  the 
vendor  will  receive  several  thousand  dollars  less  than  he  bargained 
for,  and,  on  the  other,  the  vendee  will  have  to  pay  that  much  more 
than  she  had  any  intention  or  purpose  of  paying ;  for,  if  the  court  shall 
adjudge  that  future  installments  do  not  constitute  an  incumbrance,  the 
decree  will  be  that  it  shall  be  excepted  from  the  scope  of  the  covenant. 
Gotthelf  V.  Stranahan,  138  N.  Y.  345,  352,  34  N.  E.  286,  20  L.  R.  A. 
455. 

But  the  defendant  does  not  really  insist  upon  a  decree  of  the  kind, 
since  he  is  willing  and  has  offered  in  open  court  to  return  the  money 
paid  to  him  and  put  the  plaintiff  in  statu  quo  ante  the  contract.  His 
desire  is  to  be  relieved  from  the  contract  entirely.  The  court  will  not, 
however,  undertake  to  determine  whether  or  not  they  constitute  an 
incumbrance  within  the  true  meaning  of  the  contract  or  of  the  cove- 
nant against  incumbrances  in  the  conveyance,  though  they  do  undoubt- 
edly constitute  a  general  "charge"  upon  the  property,  since  the  owner 
at  the  time  the  installments  become  due  must  pay  them.  The  parties 
have  acted  upon  a  misunderstanding  or  conception  of  their  respective 
rights  and  obligations  in  the  formation  of  the  contract  Each  one 
contends  that  no  fault  can  be  imputed  to  him  or  her. 

[1]  It  does  not  necessarily  follow,  if  the  court  shall  be  of  the  opin- 
ion that  the  plaintiff  is  right  in  her  contention,  that  a  decree  of  specific 
performance  must  be  awarded;  [2]  for  upon  established  doctrines  of 
equity  the  court  may  be  justified  in  refusing  such  relief  upon  the 
ground  of  excusable  mistake,  misconception,  or  misunderstanding  re- 
specting an  important  provision  of  the  contract.  And  under  the  cir- 
cumstances of  this  case  we  conceive  it  would  be  highly  inequitable  to 
enforce  the  contract  in  accordance  with  the  construction  of  the  statute 
adopted  by  the  plaintiff,  when  the  defendant  was  justly  excusable  for 
entertaining  a  different  construction.  For  instance  in  Gotthelf  v. 
Stranahan,  138  N.  Y.  345,  352,  34  N.  E.  286,  20  L.  R.  A.  455,  the 
court,  after  holding  that,  although  the  assessments  were  in  a  strict 
sense  incumbrances,  they  were  not  such  within  the  meaning  of  the 
contract,  remarked: 

"But,  even  If  the  contract  by  its  true  interpretation  imposes  upon  the  de- 
fendant the  legal  obligation  to  pay  the  assessment,  this  is  not  decisive  of  the 
right  of  the  plaintiff  to  relief  by  way  of  specific  performance.  This  equitable 
remedy  cannot  be  claimed  as  a  matter  of  right  It  is  discretionary  with  the 
court  to  grant  or  withhold  it  in  furtherance  of  Justice,  or  to  prevent  injus- 
tice. W^ere,  by  reason  of  the  circumstances  attending  the  making  of  the 
contract,  such  as  fraud,  accident,  mistake,  •  *  *  the  enforcement  of  an 
equitable  remedy  would  be  inequitable  and  produce  results  not  within  the 
intent  or  understanding  of  the  parties  when  the  bargain  was  made,  and  there 
has  been  no  inexcusable  laches  or  inattention  by  the  party  resisting  perform- 
ance, ♦  •  ♦  the  court  may  and  will  refuse  to  specifically  enforce  the  con- 
tract ♦  ♦  •  But  it  seems  to  us  very  clear  tiiat  to  enforce  the  contract  in  . 
this  case  by  requiring  the  defendant  to  covenant  against  assessments  in  ques- 
tion will  violate  the  spirit  of  the  contract  and  convert  the  equitable  power  of 
the  court  into  an  instrument  for  the  accomplishment  of  rank  injustice.*' 

[3]  Specific  performance  will  never  be  decreed  where  it  would  be 
inequitable.  It  is  immaterial  whether  the  fact  that  it  is  inequitable 
arises  from  the  provisions  of  the  contract  or  from  external  facts  or 
circumstances  which  affect  the  situation  and  relation  of  the  parties. 
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for  in  either  case  it  may  constitute  a  sufficient  ground  for  a  court  of 
equity  to  withhold  this  relief  and  leave  the  parties  to  their  legal  rem- 
edy.   Stokes  V.  Stokes,  155  N.  Y.  590,  50  N.  E.  342. 

[4]  Specific  performance  may  be  granted  or  withheld  upon  consid- 
eration of  all  the  circumstances,  and  it  is  incumbent  on  the  plaintiff 
to  show  that  under  the  circumstances  it  would  be  an  equitable  and 
just  remedy.  It  should  never  be  granted  unless  the  terms  of  the 
agreement  are  clearly  proved,  nor  when  it  is  left  in  doubt  whether  the 
party  against  whom  the  relief  is  asked  made  such  agreement  as  is 
alleged ;  nor  when  it  appears  that  it  will  produce  hardship  or  injustice 
to  either  of  the  parties.  The  plaintiff  should  not  be  permitted  to  en- 
force the  contract  specifically  when  there  is  an  evident  misunder- 
standing. Bowman  v.  McClenahan,  19  Misc.  Rep.  438,  44  N.  Y.  Supp. 
482,  quoting  from  the  cases.    In  the  latter  case  Pryor,  J.,  said : 

"Assuming  that  the  conditions  of  sale  were  promulgated  as  alleged  by 
plaintiff,  they  were  not  so  understood  by  defendant,  and  the  circumstances 
of  the  transaction  were  not  such  as  necessarily  imply  culpable  negligence  on 
his  part.  Possibly  mistake  might  not  afford  a  defense  to  an  action  at  law ; 
but  in  equity  it  is  fatal  to  the  relief  of  specific  performance." 

In  Coles  v.  Bowne,  10  Paige,  526,  534,  Chancellor  Walworth  ob- 
served : 

'The  doubt  upon  the  question  as  to  whether  both  parties  understood  the 
agreement  alike  is  so  great  that  I  think  the  court  ought  not  to  decree  specific 
performance  in  favor  of  either.'* 

And  where  the  purchaser  at  a  foreclosure  sale  paid  under  a  mis- 
taken supposition  that  the  assessment  for  a  completed  street  improve- 
ment had  been  confirmed,  and  would  be  deducted  from  the  purchase 
money,  he  was  held  entitled  to  be  discharged  from  his  bid.  Post  v. 
Leet,  8  Paige,  337.  In  Kelly  v.  York,  etc.,  Company,  94  Me.  374, 
47  Atl.  898,  Emery,  J.,  said ; 

"Not  every  party  who  would  be  entitled  as  of  right  to  damages  for  the 
breach  of  a  contract  is  entitled  to  a  decree  of  specific  performance.  Before 
granting  such  a  decree,  the  court  should  be  satisfied  not  only  of  the  existence 
of  a  vaUd  contract,  but  also  of  its  fairness  and  its  harmony  with  equity  and 
good  conscience.  However  strong  and  clear  the  language  of  the  contract, 
however  plain  the  right  at  law,  if  specific  performance  for  any  reason  gives 
a  harsh  result,  inequitable,  or  contrary  to  good  conscience,  the  court  should 
.  refuse  such  decree  and  leave  the  parties  to  their  remedies  at  law." 

In  Mansfield  v.  Sherman,  81  Me.  371,  17  Atl.  302,  it  was  held  that 
equity  will  not  assist  one  party  to  gain  an  advantage  from  the  mis- 
take of  another.  It  was  stated  by  the  court  that  "the  mistake  of  one 
party  will  justify  a  court  of  equity  in  refusing  to  decree  specific  per- 
formance against  him,"  and  then  proceeded  to  give  a  number  of  il- 
lustrative cases  from  the  English  reports.  It  seems  where  one  party 
to  a  contract  proves  that  he  understood  an  agreement  in  a  different 
sense  to  the  other,  the  court  will  refuse  to  decree  specific  performance 
of  the  agreement  without  considering  whether  the  defendant's  con- 
struction be  reasonable  or  not.  Yocombe  Co.  v.  Donnington  Hospital, 
L.  R.  1,  Ch.  267. 

In  Manser  v.  Bock,  6  Hare,  447,  the  court  (after  stating  general 
principles)  remarked: 
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"And  therefore,  when  the  terms  of  a  written  agreement  have  been  ambig- 
uous so  that  to  adopt  one  construction  that  might  reasonably  be  supposed  to 
have  the  effect  which  the  defendant  did  not  contemplate,  the  court  has,  up- 
on that  ground  only,  refused  to  enforce  the  agreement.  ♦  •  ♦  In  the  first 
three  cases  the  plaintiff  was  the  author  of  the  ambiguity,  but  in  the  last  the 
vendor,  the  author  of  the  ambiguity,  had  the  benefit  of  the  principle,  al- 
though it  was  certain  that  the  purchaser  supposed  he  was  paying  all  he 
claimed.  The  principle  is  that  it  Is  against  good  conscience  for  one  to  take 
advantage  of  the  mistake  of  another,  or  at  least  a  court  of  equity  will  not 
assist  him  in  doing  so." 

In  Tamplain  v.  James,  15  Ch.  Div.  217,  it  was  said  that  a  court  of 
equity  will  refuse  specific  performance  of  an  agreement  when  the 
defendant  has  entered  into  it  under  a  mistake,  where  injustice  would 
be  done  to  him  were  performance  to  be  enforced,  or  where  from  am- 
biguity of  the  agreement  different  meanings  have  been  given  to  it  by 
different  parties.  But  it  was  held  as  the  mistake  arose  entirely  from 
the  defendant's  own  negligence  in  failing  to  take  reasonable  care  he 
cannot  be  relieved. 

And  in  Preston  v.  Luck,  27  Ch.  Div.  497,  the  court  said: 

**It  may  be  a  good  defense  to  a  suit  for  specific  performance  according  to 
its  terms  that  the  defendant  did  not  understand  it  according  to  what  the 
court  holds  to  be  its  true  construction." 

In  36  Cyc.  605,  the  doctrine  is  thus  stated: 

'^Unilateral  mistake  of  defendant  not  caused  or  contributed  to  by  the  plain- 
tiff has  frequently  been  admitted  as  a  defense  when  to  enforce  the  contract 
would  be  harsh  and  unreasonable  or  'highly  unreasonable.'  But  a  mistake 
which  was  solely  the  result  of  defendant's  inexcusable  carelessness  is  not  a 
defense  to  the  suit" 

It  is  true  that  there  is  no  ambiguity  in  the  wording  of  the  contract 
here  in  question,  that  the  contract  was  made  with  reference  to  the  pro- 
visions of  a  legal  statute,  or,  in  other  words,  the  parties  to  it  knew  of 
such  provisions  and  took  cognizance  of  the  assessment  made  pursu- 
ant thereto,  and  the  intention  of  the  parties  is  to  be  derived  from 
both  the  contract  and  statute.  The  defendant's  construction  and  un- 
derstanding of  the  legal  effect  of  such  provisions  was  reasonable  and 
excusable,  if  not  justifiable,  and  therefore  it  would  be  inequitable  and 
harsh  to  the  defendant  for  the  court  to  adopt  the  plaintiff's  interpreta- 
tion and  enforce  the  contract  accordingly.  The  plaintiff  is  bound  to 
show  that  the  specificperformance  of  the  contract  would  be  equitable 
and  a  just  remedy.  The  defendant  is  not  obliged  to  plead  considera- 
tions which  will  render  such  relief  inequitable.  Miles  v.  Donner  Fur- 
nace &  Iron  Co.,  125  N.  Y.  294,  26  N.  E.  261. 

My  conclusion  therefore  is  that  all  the  plaintiff  is  equitably  entitled 
to  is  a  decree  that  she  shall  have  returned  to  her  the  sum  of  $5,000 
that  she  has  paid  as  a  portion  of  the  purchase  money,  together  with 
$750,  being  the  amount  claimed  by  plaintiff  and  admitted  by  defend- 
ant in  open  court  to  be  the  sum  expended  for  improvements,  if  plain- 
tiff shall  elect  to  cancel  contract;  otherwise  complaint  dismissed.  No 
costs  to  either  party. 

Let  judgment  be  entered  accordingly. 
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FRIEDLAND  v.  COMMONWEALTH  FIRE  INS.  CO.  OF  OTTUMWA,  IOWA. 
(Supreme  Court,  Appellate  Division,  Second  Department    March  3,  1911.) 

1.  INSUBANCE  (§  20*) — ^FOBEION   COMPANIES— INSUBANCE   liAW— CONSTRUCTION. 

Insurance  Law  (Consol.  I^aws  1909,  c.  28)  §  137.  authorizes  the  Super- 
intendent of  Insurance  to  issue  licenses  permitting  persons  to  act  as 
agents  to  procure  policies  of  fire  insurance  from  corporations  not  author- 
ized to  do  business  within  the  state  on  affidavits  that  insured  is  unable 
to  procure  sufficient  insurance  from  companies  authorized  to  do  busi- 
ness in  the  state,  and  declares  that  all  other  policies  issued  by  companies 
not  authorized  to  do  business  shall  be  invalid.  Held,  that  such  section 
does  not  admit  the  unauthorized  companies  to  the  state  or  authorize  them 
to  transact  an  insurance  business  generally  therein. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  {  20.*] 

2:  Insurance  (|  125*) — Policy— What  Law  Governs. 

Where  a  policy  for  surplus  insurance  on  property  in  New  York  was 
obtained  from  defendant,  a  company  not  authorized  to  do  business  in 
New  York,  through  a  broker  authorized  to  obtain  the  same,  and  the 
policy  was  dated,  signed,  and  countersigned  at  Ottumwa,  Iowa,  the  home 
office  of  the  company,  and  on  its  face  was  an  Iowa  contract,  and  there 
was  no  proof  that  it  was  prepared  in  New  York,  or  .where  it  was  de- 
.  livered,  or  how  the  premium  was  paid,  it  would  be  regarded  as  an  Iowa 
contract,  and  governed  by  the  laws  of  that  state. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §|  173-175;  Dec. 
mg.  §  125.*] 

8.  Insurance  (§  138*)— Warranties— Validity— Statutes. 

Code  Iowa,  §  1746,  provides  that  any  stipulation  in  a  policy  issued  by 
a  company  doing  business  in  that  state  that  the  insured  shall  maintain 
insurance  to  any  extent  or  shall  be  an  insurer  of  the  property  insured  or 
shall  bear  any  portion  of  the  loss  shall  be  void,  and  that  no  stipulation 
fixing  the  amount  of  liability  or  recovery  under  such  policy  with  refer- 
ence to  prorating  with  other  insurance  shall  be  valid,  except  as  to  other 
valid  and  collectible  insurance.  Held,  that  where  defendant,  an  Iowa  in- 
surance company,  not  authorized  to  do  business  in  New  York,  issued  a 
surplus  line  policy  through  a  broker  authorized  to  obtain  the  same  on 
property  in  New  York,  containing  a  provision  that  it  was  agreed  that 
the  loss  would  be  settled  on  the  same  basis  and  in  the  same  manner  as 
might  be  agreed  to  by  the  N.  Insurance  Company,  it  being  warranted 
that  the  same  gross  rate,  terms,  and  conditions  should  apply,  and  that 
such  company  shall  have  during  the  currency  of  the  policy  at  least  $1,- 
000  on  the  identical  subject-matter  and  risk  and  in  identically  the  same 
proportion  on  each  separate  part  thereof,  it  was  void  under  such  section, 
and  hence  the  fact  that  the  N.  Company  had  no  insurance  on  the  prop- 
erty was  no  defense  to  defendant's  liability. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  {  138.*] 

Appeal  from  Trial  Term. 

Action  by  Abram  Friedland  against  the  Commonwealth  Fire  Insur- 
ance Company  of  Ottumwa,  Iowa.  On  motion  to  set  aside  verdict 
Motion  denied  and  judgment  directed  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

See,  also,  136  App.  Div.  6,  120  N.  Y.  Supp.  126. 

The  following  is  the  opinion  of  Putnam,  J.,  at  Trial  Term : 
The  defendant  is  a  foreign  insurance  company  not  admitted  in  New  York, 
The  policy  is  what  is  known  as  "surplus  line"  insurance  which  may  be  nnv 
cured  from  companies  not  admitted,  by  section  137  of  the  insurance  law 

•For  other  cases  gee  same  topic  &  9  number  In  Dec.  ft  Am.  DIgB.  1907  to  date,  ft  Rep'r  Indexea 
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(Laws  1909,  c.  33  [Oonsol.  Laws  1909,  c.  28]).  The  policy  Is  dated  and  counter- 
signed at  Ottumwa,  Iowa.  It  bears  the  following  stamped  clause:  "It  Is 
hereby  agreed  and  understood,  that  in  case  of  loss  under  this  policy  and  this 
company  is  not  authorized  to  do  business  In  the  state  of  New  York  It  will 
settle  upon  the  same  basis  and  in  the  same  manner  as  may  be  agreed  to  by 
the  Northern  Insurance  Company  of  England.  Warranted  same  gross  rate 
terms  and  conditions,  as  and  to  follow  above  mentioned  companv,  and  that 
said  company  has  during  the  currency  of  this  policy  at  least  $ll000  on  the 
identical  subject-matter  and  risk,  and  in  identically  the  same  proportion  on 
each  separate  part  thereof." 

The  defendant  resists  liability  on  the  ground  that  the  insured  had  no  policy 
in  the  Northern  Insurance  Company  of  England— thereby  breaking  a  warran- 
ty, which  it  is  claimed  exists  in  the  latter  part  of  the  above  clause.  This 
clause  is  very  confused,  but  in  it  are  mingled  two  dependent  provisions. 
First,  in  favor  of  the  assured  entitling  it  to  use  against  defendant  any  adjust- 
ment of  loss  made  with  the  Northern  Company  which  was  especially  valuable 
to  the  insured  if  the  defendant  should  not  be  authorized  to  do  business  in 
New  York,  and  therefore  not  to  be  readily  reached  here  after  a  loss ;  second, 
that  this  insurance  shall  follow  and  be  on  same  terms  and  conditions  as  those 
of  the  policy  of  this  mentioned  company,  as  otherwise  an  adjustm^it  with 
it  would  not  apply  to  defendant's  policy. 

[1]  Apparently  the  liberty  given  in  section  137  of  the  insurance  law  does 
not  admit  the  Insuring  company  to  this  state  or  authorize  it  to  transact 
business  therein.  It  allows  citizens  of  the  state  to  get  insurance  from  un- 
authorized and  unadmitted  companies  on  certain  conditions.  Such  agents, 
however,  under  section  137,  are  the  agents  of  the  insured,  and  not  of  the 
company  (Opinions  of  Attorney  General,  1893,  p.  388).  The  defendant  was 
not  authorized  to  transact  any  business  in  this  state,  but  in  the  special  cir- 
cumstances pointed  out  insurance  brokers  were  allowed  to  procure  fire  in- 
surance from  it    Baker  v.  Spauldlng,  71  Vt.  169,  42  Atl.  982. 

[2]  The  policy,  being  dated,  signed,  and  countersigned  at  Ottumwa,  was  on 
its  face  an  Iowa  contract  The  secretary  of  defendant  indeed  gave  evidence 
tending  to  show  that  such  signatures  had  been  made  while  the  form  was  in 
blank,  and  that  the  policy  had  been  finally  completed  by  its  agents  in  New 
York  who  had  added  the  printed  rider  and  this  stamped  clause.  No  direct 
proof,  however,  was  given  that  such  preparation  of  the  policy  was  effected  in 
New  York,  or  where  it  was  delivered  or  how  the  premium  was  paid.  Con- 
sidering the  public  policy  of  this  state  regulating  insurance  and  prohibiting 
outside  companies  from  transacting  business  here  so  that  this  defendant,  not 
being  authorized  to  do  business  here,  had  therefore  prepared  its  policy  so  as 
to  represent  it  as  completed  in  Iowa,  it  should  now  be  bound  by  such  repre- 
sentation. A  local  agent  or  placer  was  licensed  to  procure  insurance  from  de- 
fendant but  defendant  was  not  authorized  to  enter  the  state,  maintain  an 
agency  in  New  York  City,  prepare  and  issue  its  policies  there,  and  so  transact 
the  insurance  business  in  New  York,  in  defiance  of  law.  Its  policy  purports 
to  be  an  Iowa  policy,  and  it  should  not  escape  therefrom,  except  by  evidence 
of  lawful  acts  under  our  law. 

My  conclusion  is  that  the  policy  is  an  Iowa  contract  and  subject  to  the  pro- 
visions of  sections  1743  and  1746  of  the  Code  of  Iowa,  the  latter  of  which 
is:  "Sec.  1746:  Other  Insurance — Prorating.  Any  provision,  contract  or 
stipulation  contained  in  any  policy  of  insurance,  Issued  by  any  insurance 
company,  doing  business  in  the  state  under  the  provisions  of  this  chapter, 
providing  or  stipulating  that  the  insured  shall  maintain  insurance  on  any 
property  covered  by  such  policy  to  any  extent  or  shall  to  any  extent  be  an 
insurer  of  the  property  insured  in  such  policy,  or  shall  bear  any  portion  of 
the  loss  on  the  property  insured,  shall  be  void.  No  condition  or  stipulation 
in  a  policy  of  insurance  fixing  the  amount  of  liability  or  recovery  undtf  such 
policy  with  reference  to  prorating  with  other  insurance  on  property  insured 
shall  be  valid,  except  as  to  other  valid  and  collectible  insurance,  any  agree- 
ment to  the  contrary  notwithstanding." 

[3]  This  legislation  clearly  forbids  the  warranty  and  disables  the  defend- 
ant from  taking  steps  to  enforce  such  an  unauthorized  clause.  This  court  is 
bound  to  enforce  the  law  of  Iowa  as  that  of  the  place  of  contract  Warrender 
V.  Warrender,  2  01.  &  Fin.  488,  530 ;  Equitable  Co.  v.  Clements,  140  U.  &  226| 
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11  Sop.  Ct  822.  35  li.  Ed.  497;  N.  Y.  Life  Co.  ▼.  Cravens,  178  U.  S.  389,  20 
Sup.  Ct.  962,  44  li.  Ed.  1116. 

Should  It  be  contended  tbat  insurance  under  section  137  Is  for  sucH 
policies  a  limited  authority  to  transact  business  within  this  state,  so  that, 
when  an  agent  is  licensed  to  go  out  and  insure  surplus  lines,  the  insurer  is 
permitted  to  come  into  the  state  and  perfect  Its  policy  here,  then  it  follows 
that  the  condition  of  the  clause  itself  fails,  as  the  stamped  clause  is  predicated 
on  the  condition  that  the  defendant  is  not  authorized  to  do  businef^s  in  the 
state  of  New  York.  The  warranty  which  follows  is  linked  with  this  premise, 
and,  if  the  premise  falls,  the  obligation  of  the  warranty  should  fall  with  it. 
The  court  should  not  extend  the  terms  of  such  a  warranty  and  free  it  from 
the  condition  to  which  it  is  plainly  attached.  In  either  view,  therefore,  the 
warranty  is  Ineffective. 

The  contention  that  the  Iowa  statutes  were  not  pleaded  is  without  merit, 
because  there  was  no  occasion  to  plead  them,  except  by  a  reply  which  defend- 
ant might  have  demanded.  Code  Civ.  Proc.  |  516.  The  stamped  clause  on  the 
back  of  the  policy  was  not  raised  by  the  answer.  Whether  a  signature  of  the 
procuring  agent  was  placed  on  it  or  not  was  no  part  of  the  contract,  but,  at 
most,  was  a  notice  of  the  way  it  had  been  procured,  and  the  omission  to  com- 
ply with  the  notice  could  not  avoid  defendant's  obligation. 

Motion  to  set  aside  verdict  is  denied,  and  Judgment  therein  directed  for 
plaintiZf. 

J.  Solon  Einsohn,  for  plaintiff. 
Edwin  T.  Taliaferro,  for  defendant. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs,  on  the 
opinion  of  Mr.  Justice  Putnam  at  Trial  Term. 


H.  KOEHLER  &  CO.  v.  ADAMS. 

(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  Action  (J  60*) — Severance  op  Actions. 

Code  Civ.  Proc.  {  611,  providing  that,  where  an  answer  expressly  or  by 
not  denying  admits  a  part  of  plaintiff's  claim  to  be  Just,  the  court  may 
order  the  actions  severed  and  Judgment  may  be  entered  for  plaintiff  for 
the  part  so  admitted,  does  not  apply  where  the  answer  pleads  a  counter- 
claim for  a  greater  sum  than  it  admits  to  be  due  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Action,  Dec.  Dig.  §  60.*] 

2.  Action  (§  60*) — Sevebanci>— Reply  to  Countebclaim— Effect— Waitkb. 

Where  the  answer  admitted  plaintiff's  cause  of  action,  but  counter- 
claimed  for  more  than  it  admitted  to  be  due  plaintiff,  plaintiff  did  not 
waive  any  right,  as  the  right  to  move  for  a  severance,  by  replying  to  the 
counterclaim,  that  being  a  proper  method  of  putting  it  in  issue,  since 
failure  to  reply  would  have  conceded  defendant's  right  to  Judgment 
thereon. 

[Ed.  Note. — ^For  other  cases,  see  Action,  Dec.  Dig.  §  60.*] 

8.  Set-Ofp  and  Countebclaim  (|  29*) — Right  to  Countebclaim. 

Plaintiff  paid  a  Judgment  for  $600  rendered  for  defendant,  which  was 
afterwards  reversed,  and  defendant  was  ordered  to  repay  the  money,  but 
did  not  do  so,  and  an  execution  issued  on  the  order  and  was  not  complied 
with,  whereupon  plaintiff  brought  the  present  action  for  $600.  The  an- 
swer admitted  plaintiff's  cause  of  action,  and  pleaded  a  counterclaim  aris- 
ing out  of  the  same  transaction  and  founded  on  a  written  instrument 
which  formed  the  basis  of  the  prior  action  against  defendant.  Plaintiff 
replied  to  the  counterclaim  and  obtained  an  order  severing  the  cause  of 
action  and  directing  Judgment  for  him  and  staying  prosecution  of  the 
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counterclaim  until   defendant  compiled  with   the  order  of  restitution- 
Held,  the  defend^int  was  entitled  to  plead  his  counterclaim. 

TEd.  Note. — For  other  cases,  see  Set-Off  and  Counterclaim,  Dec  Dig. 
|29.*1 
i.  Action  (§  60*) — Sbvebance. 

Defendant  being  entitled  to  plead  his  counterclaim,  it  was  error  to  di- 
rect a  severance  of  the  original  action  and  counterclaim,  as  the  court  has 
no  power  to  prevent  the  pleading  of  the  counterclaim  authorized  by  the 
Ck)de. 

[Ed.  Note. — For  other  cases,  see  Action,  Dec.  Dig.  §  GO.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  H.  Koehler  &  Co.  against  Henrietta  Adams,  in  which  de- 
fendant counterclaims.  From  an  order  directing  the  action  to  be 
severed  and  entry  of  judgment  for  plaintiff,  and  from  a  judgment 
entered  thereon,  defendant  appeals.     Reversed,  and  motion  denied. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Henry  Kuntz  (Abraham  P.  Wilkes,  of  counsel),  for  appellant. 

Pratt,  Koehler  &  Russell  Qerome  Koehler,  of  counsel),  for  respond- 
ent. 

SEABURY,  J.  The  defendant  procured  a  judgment  against  the 
plaintiff  for  $600.  The  plaintiff  paid  the  judgment.  Subsequently 
that  judgment  was  reversed  and  an  order  directing  repayment  of  the 
money  collected  was  duly  made.  The  order  was  not  complied  with, 
and  an  execution  issued  upon  it  was  returned  wholly  unsatisfied.  The 
plaintiff  then  commenced  the  present  action  to  recover  said  sum  of 
$600.  The  defendant  in  her  answer  admits  the  cause  of  action  alleged, 
and  pleads  a  counterclaim  growing  out  of  the  same  transaction  and 
founded  on  the  same  written  instrument  as  formed  the  basis  of  the 
two  prior  actions  which  the  plaintiff  had  instituted  against  the  defend- 
ant. The  plaintiff  replied  to  the  counterclaim  alleged,  and  moved  for 
and  obtained  an  order  in  this  action  severing  the  cause  of  action  and 
directing  judgment  for  the  plaintiff  for  the  amount  claimed,  and  stay- 
ing the  prosecution  of  the  defendant's  counterclaim  until  the  defendant 
complies  with  the  order  of  restitution.  The  present  appeal  is  from 
that  order.  As  the  defendant  has  admitted  the  plaintiff's  cause  of  ac- 
tion, we  need  not  consider  whether  that  action  was  properly  brought. 

[  1  ]  In  so  far  as  the  order  of  the  court  below  attempted  to  sever 
the  action,  I  think  it  was  wholly  unauthorized  by  law.  Certainly  no 
support  for  the  action  taken  can  be  derived  from  section  511  of  the 
Code  of  Civil  Procedure.  The  application  of  that  section  is  limited 
to  cases  where  the  pleadings  admit  "part  of  plaintiff's  claim  to  be 
just,"  and  has  no  relation  to  a  case  where  the  answer  pleads  a  counter- 
claim for  a  greater  sum  than  it  admits  to  be  due  the  plaintiff.  It  is 
true  that  the  only  issue  which  remains  to  be  litigated  is  that  raised 
by  the  plaintiff's  reply  to  the  counterclaim. 

[2]  Nor  do  I  think  that  the  plaintiff  can  be  held  to  have  waived 
any  right  by  replying.  A  failure  to  reply  would  have  conceded  the 
defendant's  right  to  judgment  upon  the  counterclaim.  Section  515, 
Code  Civ.  Proc.    When  the  defendant  pleaded  the  counterclaim,  the 

*For  oUier  cases  see  same  topic  ft  8  numbeb  In  Dec.  &  Am.  Digs.  Id07  to  date,  &  Rep'r  Indflzes 
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only  alternative  open  to  the  plaintiff  was  to  demur,  reply,  or  offer 
to  compromise  under  section  739  of  the  Code.  By  serving  a  reply  the 
plaintiff  selected  the  proper  method  of  putting  the  facts  alleged  in  the 
counterclaim  in  issue.  Fulton  County  Gas  &  El.  Co.  v.  Hudson  River 
Tel.  Co.,  93  N.  E.  1052. 

[3]  Although  in  view  of  the  admission  of  the  cause  of  action  set 
out  in  the  complaint  the  issue  raised  by  the  reply  to  the  counterclaim 
is  the  sole  subject  of  litigation,  it  is  I  think  nevertheless  true  that  the 
counterclaim  was  properly  interposed.  I  do  not  think  that  the  de- 
fendant should  be  prohibited  from  pleading  any  counterclaim  that  she 
may  have  when  the  plaintiff  again  attacks  her  by  bringing  another 
action.  The  plaintiff  has  already  stayed  another  independent  action 
which  the  defendant  has  brought  against  the  plaintiff,  but  is  not  sat- 
isfied to  rest  upon  that  stay,  but  has  also  instituted  the  present  action. 
When  the  plaintiff  instituted  the  present  action,  it  seems  to  me  that 
it  waived  the  right  to  object  to  the  defendant's  pleading  any  defenses 
or  counterclaims  which  she  might  have.  The  defendant  having  availed 
herself  of  this  right  and  pleaded  a  counterclaim,  I  know  of  no  method 
prescribed  by  law  under  which  the  plaintiff  can  recover  judgment  for 
the  amount  due  it,  without  according  to  the  defendant  an  opportunity 
to  prove  her  counterclaim.  While  the  counterclaim  is  not  a  defense, 
it  would,  if  established,  nevertheless  serve  to  defeat  the  whole  claim 
of  the  plaintiff.  To  permit  the  defendant  to  prove  her  counterclaim 
does  not  give  her  the  aid  of  the  court  in  any  onward  movement  in  the 
action.  It  simply  permits  her  to  repel  an  attack  by  the  assertion  of  an 
independent  claim  which  is  in  excess  of  the  amount  of  the  plaintiff's 
claim.  To  concede  that  the  defendant  should  have  obeyed  the  order 
of  restitution  is  merely  to  admit  that  the  plaintiff  has  a  good  cause 
of  action  against  the  defendant,  but  it  may  well  be  as  alleged  by  the 
defendant  that  the  plaintiff  is  indebted  to  the  defendant  in  excess  of 
the  amount  due  from  the  defendant  to  the  plaintiff.  The  law  contem- 
plates that  such  a  controversy  shall  be  terminated  in  one  action,  and  to 
this  end  permits  a  defendant  to  plead  as  many  counterclaims  as  he 
may  have.  We  know  of  no  barriers  to  the  interposition  of  a  counter- 
claim other  than  those  prescribed  by  statute.  [4]  If  the  counterclaim 
is  of  such  a  nature  as  the  Code  authorizes  to  be  pleaded,  I  think  the 
court  is  without  power  to  deny  the  exercise  of  this  right.  When  the 
counterclaim  is  itself  legally  sufficient,  the  court  has  no  power  to  strike 
it  out,  and  in  such  a  case  as  this,  where  the  defendant  claims  an  amount 
in  excess  of  the  amount  admitted  to  be  due  the  plaintiff,  there  is,  as 
we  have  seen,  no  power  in  the  court  to  order  that  the  action  be  severed 
and  judgment  directed  for  the  plaintiff. 

In  my  opinion  the  judgment  and  order  appealed  from  should  be 
reversed,  with  costs,  and  the  motion  should  be  denied,  with  $10  costs. 

BIJUR,  J.,  concurs.    LEHMAN,  J.,  concurs  in  result 
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CONSOLIDATED  SAFETY  PIN  CO.  v.  HUMBERT  et  aL 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

L  Pabtnebship  (§  217*)— Actions— Evidence. 

In  an  action  for  the  price  of  goods  sold  imder  a  contract  alleged  to 
have  been  made  with  two  defendants  as  partners^  evidence  held  insuffi- 
cient to  support  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent.  Dig.  §  425;  Dec 
Dig.  §  217.*] 

2-  Principal  and  Agent  (5  145*) — ^Undisclosed  Agency— Liability  of  Pam- 

CIPAL. 

f  Where  a  person  acted  as  the  undisclosed  agent  of  a  firm  when  a  sale 
was  made  to  him  on  his  sole  credit,  and  the  seller,  after  the  discovery  of 
the  agency,  gave  credit  solely  to  the  agent,  he  could  only  hold  the  agent, 
and  could  not  recover  from  his  principal. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  H  499, 
613-520;   Dec.  Dig.  §  145.*] 

3.  Witnesses  (§  255*) — Refreshing  Recollection. 

A  bookeeper,  who  transcribed  into  a  book  slips  of  shipments  handed  ber 
by  the  shipping  clerk,  but  who  had  no  personal  knowledge  of  the  transac- 
tions, could  not  use  the  book  to  refresh  her  recollection,  in  the  absence 
of  testimony  of  the  shipping  clerk  to  the  correctness  of  the  slips. 

[Ed.  Note.— For  other  cases»  see  Witnesses,  Cent  Dig.  H  874-^90;  Dec 
Dig.  §  25^*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Consolidated  Safety  Pin  Company  against  William 
C.  Humbert  and  another,  doing  business  under  the  firm  name  and 
style  of  Taft  Four  Years  League.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendants  appeal.  Reversed, 
and  new  trial  granted. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Dayton  &  Bailey  (James  A.  Dayton  and  Alfred  M.  Bailey,  of  coun- 
sel, and  Solon  Weit,  on  the  brief),  for  appellants. 
Ernest  G.  Budington,  for  respondent. 

LEHMAN,  J.  The  plaintiff  alleges  that  the  defendants  were  part- 
ners doing  business  under  the  firm  name  of  Taft  Four  Years  League, 
and  that  they  agreed  to  purchase  1,000  gross  of  pins  at  $L40  per 
gross,  and  that  plaintiff  delivered  960  gross  of  pins  to  them.  This 
action  is  brought  to  recover  the  unpaid  purchase  price  of  the  pins, 

[1]  In  order  to  sustain  a  recovery,  the  plaintiff  must  show  a  con- 
tract with  the  defendants  jointly,  and  a  delivery  to  them  under  the 
contract.  It  seems  to  me  that  they  have  failed  to  show  either  element 
of  their  case,  conceding,  without  deciding,  that  the  defendants  were 
engaged  in  a  joint  trading  venture  under  the  name  of  the  Taft  Four 
Years  League,  the  evidence  does  not  show  that  the  purchase  was  a 
joint  purchase,  but  shows  rather  that  the  contract  was  made  witli 
Humbert  individually,  and  shipments  made  to  the  League  by  his  di- 
rection. The  former  president  of  the  plaintiff  testified  that  he  made 
the  sale  to  Humbert  personally,  and  "stated  to  Mr.  Humbert  the 
fact  that  he  personally  was  the  only  man  that  I  knew  in  a  business 

*For  other  cases  see  same  topic  ft  9  mumbbb  In  Dec.  &  Am.  Digs.  1907  to  dat6b  Jfc  Rep*r  Indexts 
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way  connected  with  this  enterprise,  and  any  orders  received  from  him 
would  be  taken  in  his  name,  and  should  hold  him  responsible  for  all 
goods  contracted  for."  The  superintendent  of  the  plaintiff  states  that 
Humbert  gave  the  order,  sent  instructions  as  to  the  manufacture,  and 
directed  the  shipment  of  the  pins  to  the  Taft  Four  Years  League.  The 
present  president  of  the  plaintiff  testified  that  he  continually  asked  Mr. 
Humbert  to  pay  for  these  goods.  This  testimony  is  strengthened  by 
documentary  evidence  in  the  form  of  letters  written  by  defendant  to* 
Humbert,  in  which  they  state  that  Humbert  gave  the  order  and  that 
they  look  to  him  for  the  payment  of  the  purchase  price.  It  would 
appear  from  the  evidence  tliat  the  plaintiff  expressly  refused  to  give 
credit  to  any  person  or  association  except  Humbert. 

[2]  Even  if  Humbert  was  acting  as  agent  for  the  Taft  Four  Years 
League,  the  plaintiff  claimed,  both  at  the  time  the  contract  was  made, 
and  even  after  the  agency  was  fully  disclosed,  that  credit  was  given 
solely  to  him.  It  deliberately  made  its  election  to  hold  the  agent,  and 
cannot  now  recover  against  the  principal. 

The  plaintiff's  testimony  to  show  delivery  was  entirely  insufficient. 
Receipts  for  cases  of  pins  delivered  were  introduced  in  evidence,  but 
these  fail  to  show  the  number  of  gross  contained  in  the  cases.  [3] 
To  prove  this  fact  the  plaintiff  produced  its  bookkeeper,  who  testified 
that  she  has  no  knowledge  of  the  shipments,  except  as  derived  from 
the  books.  The  bookkeeper  had  no  personal  knowledge  of  the  ship- 
ments, but  simply  transcribed  into  the  book  slips  handed  to  her  by  * 
the  shipping  clerk.  She  was  permitted  to  "refresh  her  recollection" 
from  these  entries ;  but,  since  she  had  never  had  any  personal  knowl- 
edge of  the  transaction,  all  her  testimony  is  absolutely  incompetent 
and  merely  hearsay.  To  render  the  entries  themselves  admissible, 
her  testimony  should  have  been  supplemented  by  the  shipping  clerk's 
testimony  as  to  the  correctness  of  the  slips.  Mayor  v.  Second  Avenue 
R.  R.  Co.,  102  N.  Y.  572,  7  N.  E.  905.  This  defect  is  not  cured  by 
the  production  of  the  delivery  receipts.  The  testimony  of  the  book- 
keeper is  objectionable,  not  because  the  books  are  possibly  inaccurate, 
but  because  the  testimony  is  only  hearsay. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellants  to  abide  the  event.    All  concur. 


STERN  V.  ROSENTHAL  et  al. 

(Supreme  Court,  AppeUate  Term.    April  8,  1911.) 

Insusanoe  (I  2*) — Regulation— "Business  of  Insurance." 

lusurance  Law  (Consol.  I^ws  1909,  c.  28)  |  54,  prohibits  any  person 
from  engaging  "in  the  business  of  Insurance*'  within  the  state  except  on 
compliance  with  the  requirements  of  the  insurance  law.  Held,  that  where 
defendants  employed  plaintiff  to  manufacture  trousers  out  of  defendants* 
material,  and,  in  consideration  of  a  deduction  of  1  per  cent,  from  the 
amount  to  become  due,  agreed  to  pay  for  plaintlfTs  services  if  the  goods 
should  be  damaged  by  fire,  defendants  did  not,  by  such  provision,  assume 


•For  other  cuw  lee  same  topic  A  8  numbxb  in  Dec.  &  Am.  Digs.  1907  to  date,  Jfc  Rep'r  Indezei 
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• 
a  risk,  and  hence  that  part  of  the  contract  did  not  constitute  doing  an  in- 
surance business  by  defendants  within  such  section. 
[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  ^  1% ;  Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  pp.  915-926;  toL 
8,  pp.  7593,  7594.] 

2.  Judgment  (§  715*) — ^Res  Judicata— Defense-t-Identitt  of  Issues. 

A  judgment  roll,  Including  the  pleadings,  in  an  action  between  the 
same  parties  for  work,  labor,  and  services,  did  not  establish  a  plea  of 
res  judicata  in  an  action  under  an  agreement  to  pay  for  labor  on  mate- 
rials furnished  by  defendant,  but  burnt  before  the  work  was  completed. 

[Ed.  Note. — ^For  other  cases,  see  Judgment,  Dec.  Dig.  S  715.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Adolf  Stern  against  Samuel  Rosenthal  and  others.  From 
a  judgment  of  the  New  York  City  Court  in  favor  of  plaintiff,  and 
from  an  order  denying  defendants'  motion  for  new  trial,  they  appeal. 
Affirmed. 

See,  also,  56  Misc.  Rep.  643,  107  N.  Y.  Supp.  772. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,'  JJ. 

Freyer,  Hyman  &  Jarmulowsky  (Adolph  Freyer,  of  counsel),  for 
appellants. 

Nathan  Waxman,  for  respondent. 

SEABURY,  J.  The  plaintiff  claims  that  he  entered  into  an  oral 
agreement  with  the  defendants  under  which  the  defendants  hired  the 
plaintiff  for  an  indefinite  term  to  make  up  into  trousers  material  sup- 
plied by  defendants,  and  that,  in  consideration  of  the  payment  by 
the  plaintiff  of  $1  to  be  deducted  by  defendants  from  every  $100  worth 
of  work  done  upon  defendants'  material  by  plaintiff,  the  defendants 
agreed  to  pay  plaintiff  the  value  of  the  labor  put  upon  said  material 
if  the  same  should  be  damaged  or  destroyed  by  fire.  The  plaintiff  also 
claims  that,  pursuant  to  said  agreement,  he  received  materials  from 
the  defendants  and  expended  labor  upon  them,  and  that  the  defend- 
ants deducted  $1  from  each  $100  to  which  plaintiff  was  entitled  for 
labor  performed  by  the  plaintiff  upon  defendants'  material.  The  plain- 
tiff also  claimed  that  he  performed  labor  upon  such  materials  of  the 
reasonable  value  of  $575,  and  that  said  materials  were  destroyed  by 
fire  without  any  fault  of  the  plaintiff,  and  that  there  is  now  due  him 
from  the  defendants  $575,  less  $5.75  to  be  deducted  under  said  agree- 
ment. The  answer  is  a  general  denial  and,  as  separate  defenses,  al- 
leges payment,  the  statute  of  frauds  and  res  adjudicata.  The  court 
submitted  to  the  jury  only  the  question  as  to  whether  such  a  contract 
as  the  plaintiff  claimed  was  made  and  the  amount  of  work  which  tlie 
plaintiff  did  under  it. 

Upon  this  appeal  the  appellants  urge  two  grounds  for  the  reversal 
of  the  judgment:  First.  That  the  contract  sued  upon  is  a  contract  of 
insurance,  and  as  such  is  invalid.  Second.  That  the  former  action  is 
a  bar  to  plaintiff's  right  to  recover  in  this  action.  We  shall  consider 
both  of  these  contentions  in  their  order. 

•For  oUier  cases  see  same  topic  &  S  nuaibeh  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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[1]  First.  We  think  that  the  contract  sued  upon  was  a  contract  ot 
employment,  rather  than  a  contract  of  insurance.  The  claim  is  made 
that  the  contract  sued  upon  is  one  of  insurance,  and  that  such  a  con- 
tract is  invalid  under  sections  54,  58,  and  59  of  the  insurance  law 
(Consol.  Laws  1909,  c.  28).  Sections  58  and  59  of  the  insurance  law 
relate  exclusively  to  life  insurance,  and  can  have  no  possible  application 
to  this  case.  While  section  54  of  the  insurance  law  in  terms  prohibits 
any  person  from  engaging  in  the  "business  of  insurance"  in  this  state 
except  upon  compliance  with  the  requirements  of  the  insurance  law, 
which  the  defendants  have  not  complied  with,  we  think  that  said  pro- 
vision has  no  application  to  a  contract  such  as  is  now  before  us  for 
consideration. 

The  "insurance  business,"  contemplated  by  section  54  of  the  insur- 
ance law,  cannot  be  said  to  cover  such  a  case  as  this.  Here  the  de- 
fendants employed  the  plaintiff  to  work  for  them,  and  one  of  the  terms 
of  the  contract  of  employment  permitted  the  defendants  to  deduct  a 
portiop  of  the  plaintiff's  wages,  and  obligated  them  to  pay  him  for  his 
labor,  even  if  the  goods  were  destroyed  by  fire  while  in  his  custody. 
The  goods  upon  which  the  plaintiff's  labor  was  performed  were  the 
property  of  the  defendants,  and,  when  they  were  delivered  to  the 
plaintiff,  the  defendants  stood  in  the  position  of  pledgors,  who  left 
goods  with  the  plaintiff  for  him  to  do  work  upon  them.  If  the  goods 
were  destroyed  by  fire  while  in  the  possession  of  the  plaintiff,  a  ques- 
tion might  have  arisen  as  to  whether  the  plaintiff  should  be  paid  for 
the  labor  which  he  had  performed  upon  them.  We  think  that  the 
agreement  was  made  with  a  view  to  obviate  this  question,  and,  to  make 
it  clear,  that,  even  in  the  event  of  the  destruction  of  the  goods  by  fire, 
the  plaintiff  should  nevertheless  be  paid  for  the  labor  which  up  to  that 
time  he  had  performed.  The  fact  that  the  defendants  were  author- 
ized under  the  contract  to  deduct  from  the  compensation  of  the  plain- 
tiff $1  for  every  $100  worth  of  labor  which  he  performed  did  not  af- 
fect the  essential  legal  character  of  the  contract  existing  between  the 
parties.  The  contract  was  primarily  a  contract  of  hiring.  The  fact 
that  one  of  the  terms  or  features  of  the  contract  or  hiring  was  analo- 
gous to  or  resembled  in  some  respect  a  contract  of  insurance  did  not 
chang:e  the  legal  nature  of  the  contract. 

An  analysis  of  the  contract  shows  that  it  lacks  an  essential  element 
to  enable  it  to  be  treated  as  a  contract  of  insurance.  There  can  be  no 
contract  of  insurance  unless  there  be  a  risk  insured  against.  As  Lord 
Mansfield  said  in  the  early  case  of  Tyrie  v.  Fletcher,  Cowp.  666 : 

"The  underwriter  receives  a  premium  for  rmmincr  the  risk  of  Indemnifying 
the  insured  and  whatever  cause  it  De  owing  to,  if  be  does  not  run  the  risk, 
the  consideration  for  which  the  premium  or  money  was  put  into  his  hands 
fails,  and  therefore  he  ought  to  return  it." 

In  the  contract  under  consideration  the  defendants  ran  no  risk. 
They  were  obligated  to  pay  the  plaintiff  for  his  labor  absolutely  and 
unconditionally.  If  the  goods  were  not  destroyed,  they  were  bound 
to  pay  the  plaintiff,  and,  if  the  goods  were  destroyed,  they  were  re- 
quired to  pay  him.  While  as  pledgors  of  the  goods  left  with  the  plain- 
tiff they  had  an  insurable  interest  in  the  goods,  it  is  not  claimed  that 
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the  defendants  agreed  to  indemnify  any  one  for  the  loss  of  the  goods. 
Indeed,  as  they  were  themselves  the  owners  of  the  goods,  there  was 
no  one  whom  they  could  indemnify  against  their  loss.  The  defend- 
ants' obligation  was  merely  to  pay  the  plaintiff  for  his  labor,  and  this 
labor  was  necessarily  to  be  performed  before  the  goods  were  de- 
stroyed. The  defendants'  obligation  was  in  no  sense  contingent.  If 
the  goods  were  not  destroyed,  they  were  required  to  pay  the  plaintiff 
for  his  labor  when  the  goods  were  returned  to  them.  If  the  goods 
could  not  be  returned  to  them  on  account  of  their  destruction  by  fire, 
they  were  also  to  pay  the  plaintiff  for  the  labor  which  he  had  per- 
formed upon  them  up  to  that  time.  In  either  event,  the  defendants' 
obligation  to  pay  was  absolute.  In  no  event  was  the  obligation  of  the 
defendants  to  pay  contingent  upon  any  risk.  Any  risk  which  the 
defendants  ran  related  to  the  goods  and  not  to  their  obligation  to 
pay  for  the  labor  of  the  plaintiff.  The  payment  which  the  defendants 
agreed  to  make  was  not  to  be  made  to  the  person  who  suffered  the 
loss.  The  payment  was  to  be  made  to  the  person  hired  for  the  services 
which  he  had  rendered. 

Contracts  which  resemble  contracts  of  insurance,  but  which  are  le- 
gally distinguishable  from  them,  have  several  times  been  under  con- 
sideration by  the  courts.  Where  persons  applying  for  incorporation 
as  an  insurance  company  proposed  to  carry  on,  among  other  things, 
"the  inspection  and  certification  as  to  the  sanitary  condition  of  build- 
ings and  premises,"  it  was  held  that  such  declaration  was  not  entitled 
to  be  filed  with  the  superintendent  of  insurance.    The  court  said : 

"This  Is  not  insurance  in  any  legal  sense,  but  an  entirely  distinct  kind  of 
buElness  not  within  the  purview  of  the  statute  now  under  consideration.'* 
People  ex  rel.  Woodward  v.  Rosendale,  142  N.  T.  126,  129,  36  N.  E.  806>  807. 

So,  also,  an  agreement  by  contractors  to  indemnify  the  owners  of 
property  for  damages  to  others,  resulting  from  the  performance  of 
work  on  such  property,  was  held  not  to  constitute  a  contract  of  insur- 
ance. French  v.  Vix,  2  Misc.  Rep.  312,  21  N.  Y.  Supp.  1016,  affirmed 
.143  N.  Y.  90,  37  N.  E.  612.  In  State  v.  Towle,  80  Me.  287,  14  Atl. 
195,  the  court  considered  a  written  agreement  between  an  association 
and  its  members,  which  provided  that  if  a  member  pays  an  initiation 
fee  and  dues  for  nine  years  and  until  he  is  married  and  an  assessment 
on  the  marriage  of  any  associate,  and  agrees  that  he  would  not  get 
married  for  two  years,  the  company  would  pay  $1,000  to  his  wife. 
The  court  not  only  held  the  contract  to  be  illegal,  but  held  that  the 
contract  was  not  one  of  insurance.    The  court  said: 

"It  Is  not  to  be  conceded,  we  think,  that  this  contract,  in  the  sense  of  any 
modern  use  of  the  term,  is  an  Insurance  policy.  No  loss  or  casualty  or  peril 
is  named  for  which  any  indemnity  is  paid.'' 

Ill  Commonwealth  v.  Provident  Bicycle  Ass'n,  178  Pa.  636,  36  Atl. 
197,  36  L.  R.  A.  589,  the  court  was  called  upon  to  determine  whetiier 
a  corporation  that  accumulated  a  fund  by  assessment  from  its  mem- 
bers and  agreed  to  clean  and  repair  the  bicycles  of  members,  and  to 
replace  bicycles  destroyed  or  stolen,  was  not  engaged  in  the  insurance 
business  within  the  meaning  of  the  insurance  law  of  that  state.  The 
court  there  said : 
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"The  contract  contained  In  the  card  of  membership  is  peculiar.  In  some 
respects  it  is  like,  and  in  other  respects  nnlike,  a  contract  of  accident  insur- 
ance. It  is  not  insurance  to  agree  to  clean  the  bicycle  of  each  member  twice 
during  the  year ;  nor  is  it  insurance  to  agree  to  provide  a  bicycle  for  his  use 
during  eight  weeks  if  his  own  is  stolen,  unless  the  stolen  property  is  sooner 
recovered  or  replaced.  •  ♦  ♦  It  (the  corporation)  is  not  a  beneficial  asso- 
ciation, but  it  is  protective  in  its  purpose  and  in  the  actual  character  of  its 
business.  Its  agreement  is  an  understanding  not  to  pay  money,  but  to  per- 
form certain  services  for  its  members." 

As  is  said  in  Vance  on  Insurance  (pages  43,  44) : 

•*It  is  not  every  contract  that  wears  the  appearance  of  insurance  that  is 
really  a  policy  of  insurance.  ♦  ♦  •  It  is  to  be  noticed  that  in  all  those 
cases  which  are  held  not  to  be  contracts  of  insurance  there  was  an  element  of 
chance,  but  no  assumption  of  a  risk  of  actual  loss." 

The  "insurance  business"  contemplated  by  section  54  of  the  insur- 
ance law  cannot  be  held  to  relate  to  a  single  contract  of  employment 
simply  because  such  contract  has  in  it  some  element  existing  in  con- 
tracts of  insurance. 

[2]  Second.  The  defense  of  res  ad  judicata  was  not  sustained.  The 
defendants  offered  in  evidence  a  judgment  roll,  including  the  plead- 
ings, entered  in  an  action  between  the  same  parties.  An  examination 
of  the  pleadings  shows  that  the  plaintiff  sued  the  defendants  for  work, 
labor,  and  services  performed  on  their  behalf.  It  does  not  appear 
from  the  judgment  roll  in  evidence  that  the  issues  of  the  previous 
action  were  the  same  as  the  issues  involved  in  the  present  action. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 


IVY  COURTS  REALTY  CO.  v.  BARKER. 
(Supreme  Court,  Appellate  Term.    April  8,  1011.) 

1.  Prtnctpat.  >nd  Agent  (ft  183*> — Action  fob  Rent— Undisclosed  Aoenot 

—Sealed  Lease— Action  by  PBiNcrpAZ.. 

An  action  cannot  be  brought  by  an  undisclosed  principal  upon  a  sealed 
lease  executed  by  the  agent,  since  actions  on  sealed  instruments  cannot 
be  brought  by  a  stranger  thereto. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  {  692 ; 
Dec.  Dig.  S  183.*1 

2.  Landlobd  and  Tenant  (J  231*) — ^Lease— Execution— Seai>-Bvidence. 

In  an  action  for  rent  evidence  held  to  show  that  a  lease  in  evidence 
was  not  sealed  ^hen  delivered  to  the  tenant  though  a  seal  was  recited  in 
the  attestation  clause. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant  Dec.  Dig.  § 
231.*J 

3.  Landlord  and  Tenant  (|  231*)— Rent— Holding  Over. 

A  sealed  lease  in  the  name  of  an  agent  of  an  undisclosed  lessor,  though 
not  binding  on  the  latter,  may  be  used  to  establish  the  terms  of  the  con- 
tract  implied  from  the  tenant's  act  in  holding  over. 

[Ed.  Note.— -For  other  cases,  see  Landlord  and  Tenant  Dec.  Dig.  § 
231.*] 

•For  other  casM  mo  samo  topio  ft  |  xvmbbb  In  Doc.  Jfc  Am.  Digik  1907  to  dato.  A  Rop'r  ladoxoi 
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4.  Parties  (|  95*) — ^Amkndment, 

The  court  may  permit  an  amendment  «f  the  complaint  to  core  enor  ta 
the  description  intended  to  identic  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  (I  ieO-166;   Dec 
Dig.  §  95.*3 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Ivy  Courts  Realty  Company  against  William  H. 
Barker.    From  a  judgment  for  defendant,  plaintiff  appeals.    Reversed 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Louis  E.  Felix,  for  appellant. 
Francis  Colety,  for  respondent, 

LEHMAN,  J.  The  plaintiff  is  the  owner  of  an  apartment  house,  • 
and  seeks  to  hold  the  defendant  as  a  hold-over  after  the  expiration 
of  his  lease.  In  order  to  establish  the  terms  of  the  original  lease,  the 
plaintiff  offered  in  evidence  a  lease  in  the  name  of  "R.  F.  Kilpatrick, 
Agent,"  and  signed  by  the  defendant.  The  lease  bore  no  seal,  but  was 
in  printed  form,  and  contained  an  attestation  clause: 

"In  witness  whereof,  we  have  hereunto  set  our  hand  and  seal  the  25th  day 
of  September,  1908." 

The  defendant  objected  that  this  instrument  was  incomplete,  in 
that  it  was  unsigned  by  the  other  party,  and  offered  the  plaintiff  its 
own  copy,  signed  by  "R.  F.  Kilpatrick,  Agent,  by  R.  J.  Sophian, 
Mgr.,"  and  by  himself,  and  bearing  two  seals,  and  the  plaintiff  intro- 
duced this  copy  in  evidence.  It  appeared  thereafter  that  R.  F.  Kil- 
patrick was  plaintiff's  agent,  but  the  defendant  objected  that  no  un- 
disclosed principal  could  sue  upon  a  sealed  instrument.  Thereupon 
Sophian,  who  executed  the  agreement,  testified  that  the  seals  were 
not  placed  upon  defendant's  lease  at  the  time  of  the  execution,  and  that 
he  had  never  seen  the  seals  before.  The  plaintiff  then  offered  to  with- 
draw the  sealed  copy  of  the  lease,  which  it  had  apparently  inadvert- 
ently offered  in  evidence,  and  to  substitute  its  own  copy,  and  this  copy 
was  also  admitted  in  evidence.  At  the  close  of  the  plaintiff's  case, 
the  defendant  moved  to  dismiss,  and  then  rested.  Thereafter  the  trial 
justice  gave  judgment  for  the  defendant  in  a  memorandum  opinion: 

*'The  groimds  for  this  judgment  are  set  forth  in  Life  Insurance  Co.  v.  Bend- 
er, 124  N.  Y.  47  [26  N.  E.  345,  11  L.  R.  A.  708],  Sehaefer  v.  Henkel,  75  N.  Y. 
378,  and"Brlggs  v.  Partridge,  64  N.  Y.  357  [21  Am.  Rep.  617]." 

[1]    The  last  two  cases  decided: 

'*Tbat  in  general  an  action  upon  a  sealed  instrument  of  this  descriptioa 
must  be  brought  by  and  in  the  name  of  a  person  who  is  a  party  to  such  in- 
strument, and  that  a  third  person  or  a  stranger  to  the  instrument  cannot 
maintain  an  action  upon  the  same."    Sehaefer  v.  Henkel,  supra,  at  page  381. 

There  can  be  no  doubt  but  that  this  rule  is  well  settled,  and  appar- 
ently the  learned  trial  justice  considered  that  under  authority  of  Life 
Insurance  Co.  v.  Bender  the  lease  in  evidence  must  be  regarded  as  a 
sealed  instrument,  and  that  in  consequence  the  plaintiff  cannot  main- 
tain this  cause  of  action. 

*For  other  cases  see  same  topic  A  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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[2]  It  seems  to  me,  however,  that  the  lease  is  not  a  sealed  instru- 
ment, and  that,  even  if  it  were,  it  does  not  follow  that  the  plaintiff 
cannot  hold  the  defendant  as  a  hold-over  after  the  expiration  of  his 
lease.  The  case  of  Life  Insurance  Co.  v.  Bender  decided  only  that 
where  a  person,  knowing  and  realizing  the  difference  between  a  sealed 
and  unsealed  instrument,  signed  a.  penal  bond  containing  a  statement 
that  it  was  "sealed  with  our  seals,"  and  then  delivered  it  to  a  person 
interested  in  procuring  its  acceptance,  who  then  had  the  paper  signed 
by  a  second  obligor,  and  in  good  faith  affixed  seals  to  the  signatures, 
and  then  delivered  it  to  the  obligee,  who  accepted  it  in  good  faith  as 
a  sealed  instrument,  the  obligor  is  estopped  from  showing  that  the 
instrument  was  not  sealed  by  him  and  that  his  liability  was  no  greater 
than  if  the  instrument  had  been  unsealed.  The  decision  rests  upon  the 
proposition  that: 

'*The  recital  of  a  material  fact  in  a  bond,  which  is  accepted  by  the  obligee 
and  acted  on  in  the  belief  of  the  truth  of  the  statement,  estops  the  obligor 
from  showing  in  an  action  dn  the  bond  that  the  recital  is  not  true."  124  N. 
Y.  61,  26  N.  E.  346,  11  L.  R  A.  708. 

In  the  case  under  consideration  the  defendant  knew  that  the  lease 
was  not  sealed,  and  was  not  deceived  by  the  recital,  and  consequently 
no  estoppel  arises.  The  landlord  does  not  seek  to  escape  any  liability 
to  which  it  would  have  been  subject  if  the  lease  had  been  under  seal, 
for  the  lease  was  effective  against  it  only  if  unsealed,  and  it  is  the 
tenant  who  now  seeks  to  have  it  declared  invalid.  The  case  relied  on 
is  authority  rather  for  the  view  that  the  lease  must  be  regarded  as  an 
unsealed  instrument,  since  the  opinion  clearly  intimates  that,  if  the 
bond  had  been  actually  delivered  unsealed,  the  obligor  could  have 
established  his  defense : 

"Had  the  defendant  Intended  in  good  faith  to  execute  and  deliver  an  un- 
sealed Instrument,  he  should  have  stricken  out  the  words  quoted,  or  have 
taken  great  care  to  have  it  delivered  to  the  obligee  as  executed  by  him ;  but 
he  did  neither." 

Any  presumption  that  might  arise  from  the  recital  seems  to  me 
completely  met  by  the  undisputed  evidence  in  this  case  that  the  lease 
was  actually  unsealed,  and  by  the  circumstances  that  it  would  not  have 
been  effective  to  bind  the  landlord  if  it  had  been  sealed. 

[3]  Moreover,  even  if  the  lease  was  not  binding  upon  the  landlord 
at  the  time  it  was  executed,  it  by  no  means  follows  that  the  landlord 
cannot  maintain  this  action.  In  Anderson  v.  Conner,  43  Misc.  Rep. 
384,  386,  87  N.  Y.  Supp.  449,  450,  it  was  held  that  while  the  landlord 
cannot  show  that  a  lease  executed  under  seal  by  his  agent  in  his  own 
name,  accompanied  by  the  designation  "Agent,"  was  in  fact  executed 
in  behalf  of  the  landlord,  yet  where  the  landlord  thereafter  recognizes 
the  lessee  as  his  tenant,  he  ratifies  and  accepts  the  lease,  and  "when, 
thus  ratified  it  would  become  valid  and  effectual  for  every  purpose.!* 
The  opinion  in  that  case  was  expressly  adopted  by  the  Appellate  Divi- 
sion (Second  Dept.)  in  the  case  of  United  Realty  &  Mortgage  Co.  v. 
Stoothoff,  133  App.  Div.  245,  117  N.  Y.  Supp.  483,  and  it  would  ap- 
pear, therefore,  that  after  the  tenant  had  occupied  the  premises  with 
the  landlord's  consent  under  a  sealed  lease  for  a  year  the  landlord 
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could  sue  or  be  sued  under  the  lease.  In  any  event,  however,  the  lease 
has  now  expired,  and  the  landlord  is  no  longer  asserting  any  rights 
thereunder.  It  is  asserting  rights  under  a  new  contract  implied  by  law 
from  the  defendant's  acts.  No  privity  of  contract  between  it  and  the 
defendant  need  be  shown  in  such  an  action.  A  privity  of  estate  is 
sufficient.  U.  M.  Realty  Co.  v.  Roth,  193  N.  Y.  570,  86  N.  E.  544. 
The  prior  lease  is  referred  to  only  for  the  purpose  of  establishing  the 
terms  of  the  new  implied  agreement,  and  no  rule  of  law  exists  which 
can  prevent  a  stranger  to  a  sealed  instrument  using  it  for  such  purpose. 

[4]  The  defendant  also  claims  that  the  trial  justice  had  no  right 
to  permit  the  plaintiff  to  amend  the  complaint.  The  description  was 
intended  to  identify  the  plaintiff  actually  in  court,  and  the  amendment 
cured  the  error  in  the  description,  but  brought  in  no  new  party,  and 
was  therefore  correctly  permitted. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event.    All  concur. 


SUGARMAN  et  al.  v.  ERASER  et  al. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  Bb6kebs  (§  9*) — Employment— Time  fob  Pebformance. 

Where  a  contract  employing  a  broker  to  procure  a  mortgage  loan  fixed 
no  time  for  performance,  the  broker  had  a  reasonable  time  within  which 
to  perform. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent.  Dig.  §  10;  Dec.  Dig. 
§9.*] 

2.  Bbokebs  (§  63*) — Employment— Time  fob  Pebfobmance. 

A  contract  employing  a  broker  to  procure  a  mortgage  loan  did  not  fli 
the  time  for  performance.  The  broker  procured  a  lender  ready  and  able 
to  furnish  the  money  but  he  objected  to  the  title.  Negotiations  to  cure 
defects  In  the  title  were  carried  on  for  about  a  month  when  the  objec- 
tions to  the  title  were  withdrawn  and  the  time  fixed  for  closing  the  trans- 
action. The  borrower  failed  to  appear,  and  several  days  later  stated  that 
he  did  not  want  the  money.  Eeldy  that  the  broker  had  earned  his  com- 
missions. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §S  79-96;  Dec 
Dig.  §  as.*] 

Lehman,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Harry  Sugarman  and  another  against  Catherine  B.  Fraser 
and  another.  From  a  judgment  of  the  Municipal  Court  for  plaintiffs, 
defendants  appeal.    Affirmed. 

Argued  before  HENDRICK,  LEHMAN,  and  DELANY,  JJ. 

Isidore  Oshlag,  for  appellants. 

Miller  &  Bretzf elder  (Charles  S.  Sinsheimer,  of  counsel),  for  re- 
spondents. 

DELANY,  J.  The  plaintiffs  seek  to  recover  the  amount  of  their 
commissions  and  expenses  incidental  to  the  procuring  of  two  mortgage 

*For  other  cases  see  same  topic  &  S  mumbbb  in  Dec.  &  Am.  Digs.  1S07  to  date,  ft  R^*r  Xndexe> 
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loans  on  the  property  of  the  defendant  Catherine  Fraser,  who  in  all 
the  transactions  was  represented  by  Andrew  S.  Fraser,  her  agent. 
The  agreement  was  in  writing  and  as  follows : 

"New  York  April  12tli,  1910. 

"In  consideration  of  one  dollar  to  me  in  hand  paid  by  Messrs.  Sugarman 
and  Kahn  of  ^o.  302  Broadway,  Manhattan,  New  York  City,  I  hereby  agree 
to  accept  the  loan  of  a  first  mortgage  of  five  thousand  dollars  ($5000)  at  5% 
for  three  years  on  my  property  at  northwest  comer  of  71st  street  and  14th 
avenue,  one  hundred  feet  by  one  hundred  feet  (100x100) ;  also  a  second  mort- 
gage for  $1250  for  18  months  at  6%  payable  in  installments  of  $500  at  the 
end  of  six  months  from  date  of  closing,  and  the  balance  in  equal  quarterly 
payments,  and  I  agree  to  pay  said  Sugarman  &  Kahn  the  sum  of  $475  to 
cover  all  recording  fees,  commissions  and  disbursements,  etc.,  of  every  nature 
for  placing  said  two  mortg&ges.  This  authorization  to  be  void  unless  both 
mortgages  are  placed  and  accepted  at  one  time,  and  the  acceptance  must  be 
in  my  hands  within days. 

"It  is  agreed  that  the  first  mortgagee  is  to  withhold  $250  of  the  principal 
until  the  house  on  the  premises  is  painted  and  put  in  good  condition;  and 
when  this  is  done  the  $250  is  to  be  paid  to  the  owner  upon  demand. 

"Dated  New  York,  April  12th,  1910. 

"Catherine  B.  Fraser, 

"By  Andrew  S.  Fraser. 
"Andrew  S.  Fraser." 

The  plaintiffs  secured  acceptances  of  the  mortgage  loans  and  the 
Lawyers'  Title  Company  proceeded  with  the  investigation  of  the  title. 
The  time  for  closing  the  transaction  was  set  for  April  26th,  but  for 
the  convenience  of  the  defendants  postponed  to  April  29th.  It  then 
transpired  that  an  objection  was  raised  to  the  title;  and,  with  a  view 
to  obviating  this  difficulty  and  permitting  the  transaction  to  be  closed, 
the  defendants*  attorneys  considered  the  question  of  law  alleged  to 
be  involved,  and,  while  not  conceding  the  tenability  of  the  objection, 
endeavored  to  procure  information  and  affidavits  which  would  have 
undoubtedly  removed  all  ground  for  contention.  The  importance  of 
the  time  of  obtaining  the  money  was  first  mooted  on  May  3d,  when 
defendants'  attorneys  write,  *'Our  clients  insist  on  closing  the  matter 
at  once,"  but  we  find  them  on  the  5th  still  engaged  in  helping  to  solve 
the  difficulty,  and  saying,  "Without  prejudice  we  are  trying  to  locate 
Mr.  Mecke  (whose  written  statement  was  required  to  satisfy  the  ex- 
aminer of  the  title)  and  we  will  have  some  information  to-morrow." 
About  this  time  a  suggestion  was  made  that,  as  the  Title  Guarantee 
Company  had  previously  passed  the  same  title,  a  letter  of  indemnity 
from  the  company  would  preclude  further  delay.  It  was  ascertained 
that  this  could  be  obtained  provided  a  fee  for  the  same  were  paid, 
and  defendants  intimate  that  plaintiffs  should  pay  the  fee,  stating  in 
their  letter  of  May  5th,  "You  ought  to  be  able  to  do  this  out  of  the- 
$475,  more  or  less,  that  is  coming  to  you."  Plaintiffs,  however,  on 
the  following  day  declined  and  properly  to  bear  that  expense.  Clearly 
the  contention  raised  alone  prevented  the  completion  of  the  business 
up  to  this  point.  The  closing  thereafter  seemed  to  be  in  abeyance  for 
a  few  days,  when  the  objection  to  the  title  was  withdrawn,  and  on 
May  12th  plaintiffs  fixed  the  next  day  for  closing,  but  the  defendants 
did  not  appear  at  the  appointed  time  and  place,  and  several  days  there- 
after said  that  they  did  not  want  the  money. 
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[1]  In  the  contract  no  time  was  fixed  for  the  performance,  apd  a 
reasonable  time  was  therefore  implied  within  which  plaintiffs  should 
have  performed  their  part.  [2]  The  evidence  in  the  case  shows  that 
they  had  lenders  ready  and  able  to  furnish  the  money.  The  only  tes- 
timony which  bears  on  the  time  of  performance  is  contained  in  the  line 
of  February  3d,  "Our  clients  insist  upon  closing  the  matter  at  once." 
No  demand  was  made  for  a  fixed  time,  then  or  thereafter.  We  do  not 
pass  upon  the  sufficiency  of  the  objection  raised.  It  is  well  known 
that  delays  are  usual  in  such  transactions  because  of  objections  to 
title  sometimes  tenable  and  sometimes  untenable,  and,  if  such  nego- 
tiations are  unnecessarily  protracted  and  the  borrower  wishes  to  stand 
on  the  soundness  of  his  title,  he  may  demand  performance  within  a 
fixed  but  reasonable  time. 

Time  here  was  not  of  the  essence  of  the  contract  and  the  case  dis- 
closes no  unreasonable  delay,  the  deterring  negotiations  seeming  to 
have  been  conducted  by  acquiesence  of  both  parties.  Under  the  cir- 
cumstances, we  believe  that  there  was  ample  evidence  to  sustain  the 
judgment  of  the  court  below.  , 

Judgment  affirmed,  with  costs. 

HENDRICK,  J.,  concurs. 

LEHMAN,  J.  (dissenting).  The  defendants  authorized  the  plain- 
tiffs to  obtain  a  first-mortgage  loan  for  $5,000  and  a  second-mortgage 
loan  for  $1,250  upon  premises  owned  by  the  defendant  Catherine 
Fraser,  and  agreed  to  pay  them  a  commission  of  $475  for  their  serv- 
ices. The  plaintiffs  procured  written  acceptances  of  the  loan.  The 
larger  loan  was  taken  by  the  Latwyers*  Title  Insurance  &  Trust  Com- 
pany, and  it  was  arranged  that  the  loan  should  close  on  April  26th, 
subsequently  adjourned  till  April  29th.  When  the  original  date  for 
closing  was  fixed,  the  plaintiffs  testified:  "Mr.  Fraser  wanted  it  to 
close  as  soon  as  possible."  Before  April  29th  the  Lawyers'  Title  Com- 
pany raised  an  objection  to  the  title  which  had  previously  been  guar- 
anteed by  the  Title  Guarantee  &  Trust  Company,  and  a  suggestion 
was  made  that  the  latter  company  having  already  guaranteed  the  title 
should  give  the  former  company  a  letter  of  indemnity.  Some  negotia- 
tions with  the  Title  Guarantee  &  Trust  Company  followed.  They  took 
the  position  that  the  title  guaranteed  by  them  was  good,  but  they 
would  not  give  the  Lawyers'  Title  Insurance  Company  a  letter  of 
indemnity  without  payment.  The  defendants  on  May  5th  wrote  the 
plaintiffs,  stating  their  position,  and  suggesting  that  they  pay  such 
charges  out  of  their  commission,  but  the  plaintiffs  refused  this  sugges- 
tion, and  no  fault  can  be  found  with  them  for  their  refusal.  No  fur- 
ther communications  passed  between  the  parties  until  May  12th,  when 
the  plaintiffs  informed  the  defendants  that  the  Lawyers'  Title  Insur- 
ance Company  would  close  the  loan  on  May  13th.  On  that  date  the 
company  was  ready,  able,  and  willing  to  close  the  loan,  but  the  de- 
fendants refused  "as  they  had  no  further  use  for  the  money." 

Upon  these  facts  the  trial  justice  gave  judgment  for  the  plaintiffs. 
The  justice  stated  his  position  plainly,  saying: 
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"I  don't  think  it  is  necessary  to  cross-examine  him  any  more.  I  Just  want 
to  give  my  opinion  of  this  case  as  it  stands  now  and  hear  the  argument  of 
counsel.  1  don't  think  we  need  any  more  testimony.  Right  now  it  looks  to 
me  as  though  the  Frasers  had  authorized  the  plaintiffs  to  procure  the  loan. 
The  plaintiffs  went  ahead,  got  the  parties  ready,  willing,  and  able  to  furnish 
the  money;  that  there  was  a  defect  in  the  titie,  which,  of  course,  was  no 
fault  of  Sugarman ;  and  that  the  loan  was  put  through  as  soon  as  the  defect 
was  cleared  up.  Therefore  they  have  done  all  that  they  agreed  to  do,  and 
that,  while  it  might  not  have  been  consummated  finally,  they  have  earned 
their  commission  and  they  are  entitled  to  it." 

Of  course,  if  by  defect  in  the  title  the  trial  justice  meant  a  defect 
making  the  title  unmarketable,  his  view  is  not  supported  by  the  evi- 
dence. The  testimony  shows  only  a  claim  of  defect  raised  by  one  title 
company  and  denied  by  another  and  apparently  subsequently  aban- 
doned by  the  first  company.  At  most,  this  testimony  would  therefore 
show  a  colorable  claim  of  defect.  Under  such  circumstances,  while 
the  plaintiffs  might  be  entitled  to  commissions  earned  by  obtaining  a 
purchaser,  they  are  not  entitled  to  commissions  for  obtaining  a  loan. 
The  distinction  between  the  cases  has  been  pointed  out  frequently  by 
various  appellate  courts;  the  last  opinion  being  the  opinion  of  this 
court  written  by  myself  in  Steele  v.  Lippman  (Sup.)  115  N.  Y.  Supp. 
1099: 

"A  broker  has  not  performed  his  whole  contract  when  he  has  secured  an 
offer  to  loan  upon  the  terms  set  forth  by  the  borrower,  but  must  actually  se- 
cure a  mortgage  loan  unless  the  loan  fails  through  the  fault  of  the  borrower." 

See,  also,  Crasto  v.  White,  52  Hun,  473,  5  N.  Y.  Supp.  718;  Ash- 
field  v.  Case,  93  App.  Div.  452,  87  N.  Y.  Supp.  649;  Duckworth  v. 
Rogers,  109  App.  Div.  168,  95  N.  Y.  Supp.  1089. 

There  is  no  proof  that  the  loan  failed  through  the  fault  of  the  bor- 
rower. There  is  no  evidence  that  the  defendants'  title  was  defective 
on  April  29th.  It  is  undisputed  that  when  they  accepted  the  offer  to 
loan  and  fixed  the  time  for  closing  they  stated  that  they  wanted  to 
close  as  soon  as  possible.  A  letter  from  them  dated  May  3d  states 
that  they  "take  the  position  along  with  the  Title  Guarantee  &  Trust 
Company  that  the  title  is  absolutely  all  right.  At  your  request  we  will 
take  the  matter  up  with  the  Lawyers'  Title  Company  and  see  if  they 
can  be  satisfied  upon  the  proposition.  If  they  have  any  law  upon  it 
it  w^ill  do  them  no  harm  to  show  it.  We  will  let  you  know  to-morrow, 
but  our  client  insists  upon  closing  the  matter  at  once" 

There  is  no  dispute  that  after  May  5th  no  suggestion  was  made  that 
the  matter  was  kept  open,  and  I  can  therefore  not  find  that  their  re- 
fusal to  proceed  on  May  12th  after  they  had  made  other  arrangements 
was  unreasonable.  The  loan  therefore  failed  of  consummation  with- 
out fault  of  the  defendants,  and  the  plaintiffs  are  not  entitled  to  com- 
pensation, even  though  the  failure  was  not  due  to  their  fault. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellants  to  abide  the  event. 
128N.Y.S.— 46 
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(70  Misc.  Rep.  337.) 

FURMANS  V.  GOUGH. 

(Supreme  Court,  Special  Term,  New  York  County.    January.  1911) 

L  Pleadino  (I  343*)— Judgment  on  Pleadingb— Motion  fob  Interlocutobi 
Judgment. 

In  view  of  Code  Civ.  Proc.  §  1200.  providing  that  a  judgment  is  either 
interlocutory  or  the  final  determloatlon  of  the  rights  of  the  parties,  s«^ 
tion  547.  providing  that  if  either  party  Is  entitled  to  judgment  on  the 
pleadings  the  court  may,  on  motion,  at  any  time  after  issue  Joined,  give 
judgment  accordingly,  applies  to  interlocutory  as  well  as  to  final  judg- 
ments. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  |  343.*] 

2.  Ple.\ding  (I  343*) — ^Judgment  on  Pleadings. 

Under  Code  Civ.  Proc.  §  547,  providing  that,  if  either  party  is  entitled 
to  judgment  on  the  pleadings,  the  court  may  on  motion  at  any  time  after 
issue  joined  give  judgment  accordingly,  if  there  is  a  single  material  alle- 
gation controverted  by  the  answer  that  would  have  to  be  determined  be- 
fore plaintiff  could  have  an  interlocutory  judgment,  the  motion  must  be 
'    denied. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §  1048 ;  Dec.  Dig. 
I  343.*] 

Action  by  Adolf  Furmans  against  Richard  Gough.  Motion  by 
plaintiff  for  an  interlocutory  judgment  on  the  pleadings.  Motion 
granted. 

F.  W.  &  A.  E.  Hinrichs,  for  plaintiff, 
James  D.  Fessenden,  for  defendant. 

PAGE,  J.  This  is  a  motion  by  the  plaintiff  for  an  interlocutory 
judgment  upon  the  pleadings,  under  section  547  of  the  Code  of  Civil 
Procedure.  Objection  is  made  by  the  defendant  that  the  judgment 
contemplated  by  that  section  is  a  final  and  not  an  interlocutory  one. 
I  find  nothing  in  the  section  nor  in  the  purposes  sought  to  be  served  by 
the  section  that  would  thus  limit  its  application.  "A  judgment  is  ei- 
ther interlocutory  or  the  final  determination  of  the  rights  of  the  par- 
ties." Code  Civ.  Proc.  §  1200.  Therefore,  had  the  Legislature  in- 
tended to  thus  limit  the  section,  the  word  "final"  would  have  been  in- 
serted before  the  word  "judgment." 

Any  judgment,  for  which,  upon  the  pleadings,  a  party  would  be  en- 
titled to  move  upon  a  trial,  can  be  made  at  Special  Term,  Part  1. 
The  sole  question  to  be  determined  is  whether,  taking  the  allegations 
of  the  complaint  admitted  by  the  answer,  the  plaintiff  is  entitled  to  a 
judgment.  If  there  is  a  single  material  allegation  controverted  by 
the  answer  that  would  have  to  be  determined  before  plaintiff  could 
have  an  interlocutory  judgment,  the  motion  must  be  denied.  There 
can  be  no  trial  had  under  this  section,  and  plaintiff's  proposed  finding 
recites,  improperly,  that  "this  cause  having  been  brought  on  upon  a 
motion."  I  have  carefully  read  the  pleadings  and  find  that  the  only 
material  allegations  of   the  complaint  that  are  denied   raise  issues 

*For  oUier  cAaei  see  same  topic  A  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date»  ft  Rep'r  Ind«xaf 

•Digitized  by  VnOOQ IC 


Sup.  Ct.)         BURNS  BROS.  V.  ROYAL  BANK   OF  NEW  YORK  723 

that  are  properly  to  be  determined  upon  an  accounting,  and  not  in 
any  way  material  to  the  question  as  to  whether  plaintiff  should  have  an 
interlocutory  judgment  for  an  accounting,  and  that  the  admitted  facts 
entitle  plaintiff  to  such  interlocutory  judgment.  The  finding  will  be 
settled  in  accordance  with  the  changes  that  I  have  indicated  on  plain- 
tiff's proposed  findings.  All  questions  as  to  costs  and  allowances  must 
be  reversed  for  final  judgment. 

Motion  granted.  An  interlocutory  judgment  for  plaintiff  as  in- 
dicated. If  the  attorneys  can  agree  upon  a  referee,  a  stipulation  should 
be  filed  upon  the  settlement  of  the  order ;  otherwise  the  court  will  ap- 
point. 

Ordered  accordingly. 


BURNS  BROS.  ▼.  ROY  AT.  BANK  OP  NEW  YORK. 

(Supreme  Court,  Appellate  Term.    April  8,  1011.) 

Pbincipai.  and  Agent  (§  133*) — Sale  to  Agent  on  Agent's  Credit— Lia- 
bility OF  Pbinoipal. 

It  being  api)arent  that  plaintiff,  when  malting  a  sale  to  A.,  gave  ex- 
clusive credit  to  It,  the  article  having  been  charged  to  A.,  and  the  bUl 
therefor  sent  to  it,  A.'s  principal,  whether  or  not  known  at  the  time  of 
the  sale,  cannot  be  held  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Gent  Dig.  |§  472- 
475,  500;   Dec.  Dig.  9  133.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Burns  Bros,  against  the  Royal  Bank  of  New  York.  From 
a  judgment  for  plaintiffs,  after  a  trial  without  a  jury,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Samuel  Packard,  for  appellant. 
Hillquit  &  Levene,  for  respondents. 

BIJUR,  J.  This  case  was  tried  on  an  agreed  state  of  facts,  from 
which  it  appears  that  plaintiffs  furnished  coal  for  use  in  a  building; 
that  defendant  was  the  assignee  of  the  rents  of  the  building,  such  as- 
signment having  been  made  as  security  for  a  loan ;  that  the  defendant 
authorized  the  -^tna  Bond  &  Realty  Company  to  collect  the  rents, 
and  directed  it,  if  necessary,  to  purchase  coal  out  of  the  rents. 

Plaintiff,  who  had  dealt  with  the  JEtm,  Company  previously,  and 
had  sold  it  coal  for  other  buildings  for  which  the  ^Etna  Company  had 
been  agents,  sold,  delivered,  and  charged  the  coal  involved  in  this  ap- 
peal to  the  iEtna  Company  and  sent  the  bill  for  the  same  to  the  Mtm, 
Company.  Suit  is  brought  against  the  defendant  as  the  actual  or 
discovered  principal ;  but  it  seems  quite  apparent  that  exclusive  cred- 
it in  this  case  was  given  to  the  -^tna  Company,  and  that,  under  such 
circumstances,  the  principal,  whether  known  or  unknown  at  the  time. 


•For  other  cmm  see  lame  topic  4k  I  innfBaB  In  Dec.  4k  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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cannot  be  held.     See  Davis  v.  Lynch,  31  Misc.  Rep.  724,  65  N.  Y. 
Supp.  225,  and  cases  therein  cited. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

SEABURY,  J.,  concurs.    LEHMAN,  J.,  concurs  in  the  result 


(71  Misc.  Rep.  152.) 

In  re  SIMMONS  et  al.,  Board  of  Water  Supply  of  City  of  New  York. 

(Supreme  0)urt,  Special  Term,  Westchester  County.    March  27,  1911.) 

Eminent  Domain  (§  265*) — Proceedings— Award  op  Counsel  Fees. 

Laws  1905,  c.  724,  §  32,  relating  to  condemnation  proceedings  by  the 
board  of  water  supply  of  the  city  of  New  York,  provides  for  such  coun- 
sel fees  as  may  be  allowed  by  tlie  court,  the  allowance  In  no  case  to  ex- 
ceed the  limit  prescribed  by  Code  Civ.  Proc.  §  3253,  which  provides  for 
5  per  cent,  attorney's  fee  in  actions  for  partition,  and  Is  limited  by  sec* 
tion  3254,  providing  that  such  allowances  cannot  exceed  in  the  aggregate 
$2,000.  Held  that,  by  its  position  and. limitation  on  section  3253,  section 
8254  must  be  taken  as  a  limitation  upon  counsel  fees  allowed  under  Law? 
1905,  and  hence  counsel  In  such  proceedings  may  not  be  awarded  a  fee 
of  over  $2,000. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  ff  <)90- 
603 ;   Dec.  Dig.  §  2(55.*] 

In  the  matter  of  the  petition  of  J.  Edward  Simmons  and  others, 
constituting  the  Board  of  Water  Supply  of  the  City  of  New  York,  in 
a  proceeding  as  to  Hillview  Reservoir,  Section  No.  2,  eighth  separate 
report.    Certain  counsel  fees  allowed. 

Archibald  R.  Watson,  Corp.  Counsel. 
Joseph  A.  Flannery,  for  claimants. 

TOMPKINS,  J.  This  motion  involves,  among  other  things,  the 
question  whether  the  court  has  power  to  award  to  the  claimants  more 
than  $2,000  each,  for  counsel  fees,  where  the  awards  exceed  $40,000 
each. 

Section  32  of  chapter. 724  of  the  Laws  of  1905,  under  which  this 
proceeding  was  brought,  provides  as  follows : 

"The  fees  of  the  commissioners  and  the  salaries  and  compensation  of  their 
employes,  and  their  necessary  traveling  expenses,  and  all  other  necessary  ex- 
penses in  and  about  the  special  proceedings  provided  by  this  act,  to  be  bad 
for  acquiring  title  or  extinguishing  claims  for  damages  to  real  estate,  and 
such  allowances  for  counsel  fees  as  may  he  made  by  order  of  the  court  shall 
be  paid  by  the  comptroller  of  the  city  of  New  York,  out  of  the  funds  herein- 
after provided.  Such  fees  and  expenses  shall  not  be  paid  until  they  have  been 
taxed  before  a  justice  of  the  Supreme  Oourt  in  the  Judicial  district  hi  which 
the  lands  or  some  part  thereof  are  situated,  upon  eight  days  notice  to  the  cor- 
poration counsel  of  the  city  of  New  York.  Such  allowances  sTmII  in  no  cewe 
exceed  the  limit  prescribed  by  section  325S  of  the  Code  of  Civil  Procedure,"* 

This  is  the  only  provision  of  the  act  relating  to  allowances  for  coun- 
sel fees.  Section  3253  of  the  Code  of  Civil  Procedure,  referred  to 
in  that  part  of  the  act  just  quoted,  so  far  as  it  has  application  to  this 

*For  other  cues  see  same  topic  it  8  number  in  Dec.  it  Am.  Dlga.  U07  to  <Ut«,  4k  Rep'r  IndeiM 
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question,  reads  as  follows,  and  did  at  the  time  of  the  enactment  of 
chapter  724  of  the  Laws  of  1905 : 

"Sec.  3253.  ♦  •  ♦  (2)  In  any  action  or  special  proceeding  specified  in 
this  section,  where  a  defense  has  been  interposed,  or  in  an  action  for  the  par- 
tition of  real  property,  a  sum  not  exceeding  five  per  centum  upon  the  sum 
recovered  or  claimed,  or  the  value  of  the  subject  matter  involved." 

Section  3254  of  the  Code  of  Civil  Procedure  reads  as  follows : 

"Allowances  under  the  Foregoing  Sections  Limited* — But  all  the  sums 
awarded  to  the  plaintifiT,  as  prescribed  in  section  3252  of  this  act,  or  to  a 
party  or  two  or  more  parties  on  the  same  side,  as  prescribed  in  the  last  sen* 
tence  of  section  3251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed  in  the  aggregate  two  thousand  dollars.'* 

This  court  has  been  in  the  habit  in  these  proceedings  of  awarding 
5  per  cent,  upon  the  awards  to  cover  counsel  fees,  and  now  for  the 
first  time  in  a  oroceedinc  under  chapter  724  of  the  Laws  of  1905  is 
the  question  presented  as  to  whether  the  limitation  of  section  3254 
of  the  Code  of  Civil  Procedure  applies. 

In  the  case  of  parcel  No.  117,  5  per  cent,  upon  the  award  would 
be  $2,054;  and  in  the  case  of  parcel  No.  95,  5  per  cent,  upon  the 
award  would  be  $11,500.  The  right  to  any  allowance  for  counsel 
fees  depends  upon  the  provisions  of  section  32  of  chapter  724  of  the 
Laws  of  1905,  and  that  section  expressly  provides  that  in  no  case  shall 
any  allowance  for  counsel  fees  exceed  the  limits  prescribed  by  section 
3253  of  the  Code  of  Civil  Procedure,  thereby  making  the  provisions 
of  that  section  of  the  Code  applicable,  and  while  section  3254  of  the 
Code  of  Civil  Procedure,  which  expressly  limits  all  allowances  tinder 
section  3253,  is  not  mentioned  in  the  water  supply  act,  yet  it  seems  to 
me  that  it  must  apply  to  the  power  of  the  court  under  that  act,  be- 
cause by  express  terms  it  limits  all  allowances  that  may  be  made  in 
any  action  or  proceeding  under  section  3253;  but  counsel  for  the 
claimants  insist  that  the  court  is  neither  required  nor  permitted  to  look 
beyond  section  3253  to  determine  what  shall  be  the  maximum  allow- 
ance, that  the  only  limitation  affecting  section  32  of  the  water  sup- 
ply act  is  the  5  per  cent,  maximum,  regardless  of  the  amount  of  the 
recovery,  and  that  section  3254  cannot  be  applied  here,  because  the 
statute  fixes  the  limit  by  reference  to  section  3253  alone.  But  it  seems 
to  me  that  these  two  sections  (3253  and  3254)  of  the  Code  must  be 
read  together,  and  together  be  applied  to  the  provisions  of  section  32 
of  chapter  724  of  the  Laws  of  1905,  respecting  allowances  for  counsel 
fees. 

Chapter  724  of  the  Laws  of  1905  makes  no  provision  for  costs,  and 
section  32,  above  quoted,  makes  provision  for  "allowances  for  counsel 
fees,"  without  which  there  would  be  no  authority  in  the  court  to  make 
any  allowance,  or  award  costs,  and  by  that  section  the  court's  power 
with  respect  to  allowances  is  limited  by  the  provisions  of  section  3253 
of  the  Code,  and  not  by  the  provisions  of  subdivision  2  of  that  section, 
indicating  to  me  that  the  intention  of  the  Legislature  was  that  all  the 
provisions  of  section  3253  of  the  Code  of  Civil  Procedure,  and  all 
other  provisions  of  the  Code  relating  thereto,  and  in  any  wise  limiting 
the  power  of  the  court  thereunder,  should  apply  to  these  proceedings. 

Section  3254  of  the  Code  is  a  modification  and  limitation  of  section 
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3253,  and  it  is  to  be  assumed  that  the  Legislature  enacted  the  water 
supply  act  with  full  knowledge  of  the  existence  of  these  two  sections, 
and  of  their  relation  to  each  other,  and  that  no  allowance  of  5  per 
cent,  could  be  made  under  section  3253,  without  being  limited  in  the 
aggregate,  by  section  3254,  to  the  sum  of  $2,000 ;  and  it  is  my  opin- 
ion that  by  section  32  of  the  water  supply  act  the  Legislature  intended 
to  give  the  court  power  to  make  an  award  of  5  per  cent,  under  sec- 
tion 3253  of  the  Code,  subject,  however,  to  the  limitations  that  are 
expressly  provided  by  section  3254  upon  all  allowances  made  under 
section  3253.  Otherwise,  it  would  have  been  entirely  unnecessary  for 
the  Legislature  to  have  made  any  reference  to  the  Code  of  Civil  Pro- 
cedure, or  any  section  of  it,  in  the  water  supply  act.  It  would  have 
been  sufficient  to  have  provided  in  section  32  for  a  5  per  cent,  allow- 
ance without  a  maximum,  and  I  think  that  the  reference  in  the  act  to 
section  3253  of  the  Code,  clearly  shows  that  the  intention  was  to 
limit  an  allowance  not  only  to  5  per  cent.,  but  in  the  aggregate  to 
$2,000,  and  it  is  my  opinion  that  any  allowance  authorized  to  be  made 
under  section  3253  is  subject  to  the  litnitation  prescribed  by  section 
3254 ;  in  other  words,  that  any  allowance  that  is  either  authorized  or 
regulated  by  section  3253  is  subject  to  the  provisions  of  section  3254. 

I  therefore  fix  the.  allowances  in  these  cases  at  the  sum  of  $2,000 
each,  for  lack  of  power  to  grant  more,  because  I  realize  that  in  the 
one  case  at  least,  parcel  No.  95,  the  award  is  not  sufficient  to  reason- 
ably compensate  counsel,  and  I  believe,  as  I  have  before  stated,  that 
provision  should  be  made  so  that  the  property  owners,  whose  lands 
are  taken  by  the  city,  shall  not  be  required  to  pay  any  part  of  their 
awards  for  the  services  of  counsel,  and  that  they  should  have  their 
full  awards  free  from  all  charges  and  costs. 

The  questions  relating  to  allowances  for  services  and  disburse- 
ments of  witnesses  in  this  proceeding  are  disposed  of  by  a  separate 
memorandum. 


WRIGHT  CO.  V.  AERO  CORPORATION,  Limited. 
(Supreme  Court,  Special  Term,  New  York  County.    December  27,  1911.) 

1.  Injunction  (§  43*) — Subjects  fob  Remedy— Contracts  fob  Services. 

Plaintiff  agreed  to  perform  certain  services  for  defendant,  def^dant 
agreeing,  at  tbe  close  of  a  meet,  If  plaintiff  had  compiled  with  the  con- 
tract, to  pay  plaintiff  $10,000,  and,  if  there  should  be  any  surplus  after 
repayment  of  the  subscribers'  loan  for  conducting  the  meet,  to  pay  over 
such  surplus  to  the  plaintiff  up  to  $15,000.  The  plaintiff  performed  the 
contract  on  its  part,  and  was  paid  the  $10,000,  and  $15,000  were  tbe  re- 
ceipts from  the  meet  Held,  that  such  fund  was  not  Impressed  with  a 
trust  as  the  property  of  the  plaintiff,  so  as  to  entitle  It  to  an  InJonctioD 
to  Impound  it ;  tbe  relations  between  the  parties  being  simply  those  of 
debtor  and  creditor. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Dec.  Dig.  t  43.*] 

2.  Assignments  (§  52*) — Equitable  Assignment. 

A  court  of' equity  would  not  be  Justified  In  holding  that  the  agreement 
operated  as  an  equitable  assignment  of  the  fund. 
[Ed.  Note.— For  other  cases,  see  Assignments,  Dec.  Dig.  %  52.*] 

*For  other  cases  see  same  topic  &  9  miMBEB  in  Dec.  &  Am.  Dlffs.  1907  to  dat^  4b  Rep'r  iDdem 
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3.  Injunction  (§  43*) — Enjoining  Disposal  or  Fund. 

Where  plaintiff  made  a  contract  with  a  corporation,  formed  to  hold  an 
aviation  meet,  and  with  only  $500  capital,  the  contract  calling  for  the 
payment  to  plaintiff  of  the  receipts,  after  certain  deductions,  up  to  a 
specUQied  amount,  as  compensation  for  services,  plaintiff,  suing  to  recover 
on  the  agreement,  cannot  enjoin  defendant  from  paying  out  the  money  in 
Its  possession,  on  the  ground  of  the  nature  of  the  corporation  and  the 
slendemess  of  its  capltaL 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Dec.  Dig.  i  43.*] 

Action  by  the  Wright  Company  against  the  Aero  Corporation,  Lim- 
ited.   On  motion  by  plaintiff  for  an  injunction.    Motion  denied. 

Williamson  &  Smith,  for  plaintiff. 
Niles  &  Johnson,  for  defendant. 

PAGE,  J.  The  plaintiff  brings  his  action  against  the  defendant  for 
money  had  and  received,  and  now  moves  for  an  injunction  restrain- 
ing the  defendant  from  paying  out  the  sum  of  $15,000  which  defend- 
ant has  in  its  possession.  The  parties  hereto  entered  into  a  contract 
whereby  the  plaintiff  agreed  to  perform  certain  services,  and  to  re- 
frain from  interfering  with  other  competitors  by  injunctions  by  reason 
of  plaintiffs  claim  of  infringement  of  its  patents  by  the  use  of  ma- 
chines.   In  and  by  said  contract  it  was  agreed : 

"(7)  That  at  the  close  of  the  meet,  in  the  event  that  the  Wright  Company 
lias  complied  with  the  terms  of  this  contract,  it  [the  defendant]  will  pay  the 
Wright  Company  the  sum  of  $10,000  absolutely,  and  in  addition  thereto,  if 
there  shall  be  any  surplus  remaining  after  the  repayment  to  the  'subscribers* 
of  the  amount  which  they  loaned  to  the  Aero  Corporation  for  the  purposes 
of  conducting  this  meet,  it  will  pay  over  said  surplus  to  the  Wright  Company 
ap  to  the  siun  of  $15,000,  in  that  event  making  the  total  payment  to  the 
Wright  Company  the  smn  of  $25,000.    •    •    •  " 

It  is  conceded  that  the  plaintiff  fully  performed  the  contract  on  its 
part  and  was  paid  the  $10,000.  This  money  (the  $15,000)  did  not 
come  into  the  hands  of  the  defendant  in  any  manner  whereby  a  trust 
Was  impressed  upon  it  as  the  property  of  the  plaintiff.  There  were 
simply  the  receipts  from  the  exhibition  or  meet,  paid  by  persons  for 
the  purpose  of  witnessing  or  participating  therein. 

Nor  is  there  any  merit  in  the  plaintiff's  contention  that  the  contract 
assigned  these  moneys  to  the  plaintiff,  which  would  operate  imme; 
diately  upon  any  money  that  came  into  the  hands  of  the  defendant  the 
minute  a  sufficient  sum  was  received  to  constitute  a  surplus  over  and 
above  a  sum  to  be  repaid  to  the  subscribers.  I  cannot  see  anything 
that  would  justify  a  court  of  equity  in  holding  that  the  agreement 
operated  as  an  equitable  assignment  of  the  fund.  The  relations  of  the 
plaintiff  and  defendant  are  simply  that  of  debtor  and  creditor. 

The  plaintiff  further  asks  injunctive  relief  on  the  ground  that  the 
defendant  is  a  corporation  formed  merely  for  the  purpose  of  con- 
ducting this  meet,  and  its  capital  stock  was  only  $500.  These  condi- 
tions, however,  have  not  arisen  since  the  contract  was  made.  If  the 
courts  were  to  grant  an  injunction  impounding  funds  merely  on  the 
ground  that  the  plaintiff  feared  that  the  defendant  might  otherwise  be 

•For  oUier  cases  seo  same  topic  &  §  nitmbsb  In  Dec.  &  Am.  Digs.  liK)7  to  date,  &  Rep'r  Indexes 
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unable  to  respond  in  damages,  injunction  would  be  the  most  common 
remedy  sought.    As  has  been  said: 

"That  is  a  danger  equally  applicable  to  all  other  demands,  and  Is  not  an 
impending  and  special  misfortune,  which  will  Justify  this  extraordinary  pre- 
ventive remedy  by  injunction."  Watson  v.  Hunter,  5  Johns.  Ch.  168,  172,  9 
Am.  Dec.  295. 

There  seems  to  me  to  be  no  case  presented  for  an  injunction.    The 
motion  will  therefore  be  denied,  with  $10  costs. 
Settle  order  on  notice. 


(70  Misc.  Rep.  159.) 

In  re  JOURDAN'S  ESTATE. 

(Surrogate's  Court,  Kings  County.    December,  1910.) 

Taxation  (§  886% ♦)-  Inheritance  T.\x— "Up  to  and  Including  the  Sum  of." 
Under  Transfer  Tax  Law  (Consol.  Laws  1909.  c.  00,  as  amended  by 
Laws  1910,  c.  706)  f  221,  establishing  increasing  rates  of  taxation  in  pro- 
portion to  the  amount  of  property  transferred,  the  words  "up  to  and  in- 
cluding the  sum  of"  relate  to  the  excess  over  the  amount  subject  to  the 
previous  rate  of  taxation,  and  should  be  construed  to  read  "up  to  and 
including  an  excess  equal  to  the  sum  of/'  and  they  do  not  relate  to  the 
entire  amount  of  the  transfer. 
[Ed.  Note.— For  other  cases,  see  Taxation,  Dec.  Dig.  §  886%.*] 

In  the  matter  of  the  appraisal  under  the  transfer  tax  acts  of  the 
property  of  James  Jourdan,  deceased.    Decree  rendered. 

Dykeman,  Oeland  &  Kuhn  (Francis  L.  Archer,  of  counsel),  for  es- 
tate. 
William  W.  Wingate,  for  State  Comptroller. 

KETCHAM,  S.  Transfer  Tax  Law  (Consol.  Laws  1909,  c  60,  as 
amended  by  Laws  1910,  c.  706)  §  221,  after  providing  for  primary 
rates  of  taxation,  is,  in  part,  as  follows : 

"Whenever  any  property,  real  or  personal,  or  any  beneficial  Interest  therein 
which  passes  by  any  such  transfer  to  or  for  the  use  of  any  person  or  corpora- 
tion, shall  exceed  the  amount  of  twenty-five  thousand  dollars  over  and  above 
the  exemptions  hereinbefore  provided  the  rate  of  taxation  shall  be  as  fol- 
lows: 

"Upon  all  amounts  in  excess  of  the  said  twenty-five  thousand  dollars  up  to 
and  including  the  sum  of  one  hundred  thousand  dollars,  twice  the  primary 
rates ; 

"Upon  all  amounts  in  excess  of  the  said  one  hundred  thousand  dollars  and 
up  to  and  including  the  sum  of  five  hundred  thousand  doUars,  three  times 
the  primary  rates; 

"Upon  all  amounts  In  excess  of  the  said  five  hundred  thousand  dollars  np 
to  and  including  the  sum  of  one  million  dollars,  four  times  tlie  primary  rates; 

"Upon  all  amounts  in  excess  of  the  said  one  million  dollars,  five  times  the 
primary  rates." 

The  executrix  claims  that  these  secondary  or  multiplied  rates  of 
taxation  are  each  to  be  calculated  upon  so  much  of  the  transfer  as 
shall  exceed  the  amounts  taxable  at  a  lower  rate  or  rates,  and  shall 
itself  be  equal  to  any  part  of  the  maximum  limit  stated  in  a  given 
clause.  The  Comptroller  insists  that  such  increased  rate  shall  be 
calculated  upon  so  much  of  the  transfer  as  shall  be  in  excess  of  the 

«For  other  cases  see  same  topic  &  §  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  4k  Rap'r  lodsans 
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amount  taxable  at  a  lower  rate  or  rates  and  shall  not  exceed  the  max- 
imum stated,  after  taking  therefrom  the  amounts  taxed  under  preced- 
ing provisions. 

For  example :  In  this  estate,  in  which  the  taxable  transfer  amounts 
to  $2,141,000.48,  the  difference  between  the  parties  under  ine  provi- 
sion for  twice  the  primary  rate  is  as  follows:  The  executrix  claims 
that  the  amount  taxable  at  2  per  cent,  is  $100,000,  because  there  is  a 
transfer  in  excess  of  $25,000,  which  transfer  itself  is  equal  to  the 
$100,000  limit.  The  Comptroller's  claim  is  that  the  amount  taxable 
at  2  per  cent,  is  $75,000,  upon  the  theory  that  the  excess  of  transfer 
which  is  to  be  subjected  to  that  rate  is  such  sum  as  shall  equal  $100,- 
000,  less  the  $25,000.  One  reads  the  statute  as  a  provision  that  the 
taxable  amount,  when  it  passes  $25,000,  shall  itself  be  measured  by 
$100,000.  The  other  derives  from  it  a  provision  that  the  taxable 
amount  is  one  which,  together  with  the  amount  pi'eviously  assigned 
for  taxation,  shall  not  exceed  the  $100,000. 

The  words  "property"  and  "interest"  are,  by  their  context,  confined 
to  the  interest  which  passes  to  the  individuals  who  benefit  by  the 
transfer,  and  cannot  be  descriptive  of  the  property  or  interest  therein 
of  the  decedent.  This  meaning  is  confirmed  by  the  definitions  found 
in  section  243  of  the  act.  Hence,  in  each  of  the  phrases  beginning 
with  the  words  "upon  all  amounts,"  it  is  the  legacy  or  other  taxable 
benefit  which  is  at  first  contemplated,  and  to  which  the  subsequent 
language  is  at  least  presumed  to  relate.  It  is  as  if  these  words  were 
"upon  all  amounts  of  legacy  *  *  *  which  shall  be  up  to  and  includ- 
ing," etc. 

Even  in  the  reading  of  an  act  of  the  Legislature,  the  grammar  may 
be  resorted  to,  if  caution  be  exercised;,  but  the  need  of  such  caution 
appears  when  it  is  seen  that,  if  these  words  "up  to  and  including  the 
sum,"  etc.,  should  receive  their  standard  meaning,  no  tax  would  be 
imposed  upon  a  transfer  of  more  than  $25,000,  unless  it  should  at- 
tain the  full  amount  of  $100,000,  for  an  amount  cannot  be  "up  to 
and  including"  another  sum  unless  it  reaches  that  sum.  This  inter- 
pretation would  be  intolerable,  and  it  must  be  that  the  words  are 
used  in  the  homely  and  popular  sense  recognized  when  a  man  says, 
"I  will  engage  for  all  amounts  more  than  $25,000,  and  up  to  and  in- 
cluding $100,000." 

This  informal  use  of  the  expression  is  illustrated  in  Wright  Co.  v. 
Aero  Corp.,  Limited  (Sup.)  128  N.  Y.  Supp.  726,  wherein  is  con- 
sidered a  contract  in  which  the  defendant  promises  that,  if  there  shall 
be  a  surplus  remaining  in  a  certain  fund  after  certain  payments,  "it 
will  pay  over  said  surplus  to  the  Wright  Company,  up  to  tne  sum  of 
$15,000."  The  construction,  therefore,  must  be  as  if  the  words  in 
question  were  "equal  to  any  part  or  the  whole  of  $100,000." 

Let  the  statute  be  further  trimmed  to  its  essentials,  in  view  of  the 
fact  that  the  subject  of  the  entire  provision  quoted  is  the  "property" 
or  "interest"  which  is  carved  out  of  or  separated  from  the  decedent's 
estate  and  which  passes  to  the  beneficiary  of  the  transfer.  In  this 
case  there  is  a  will,  and  the  only  subject  of  the  tax  is  a  legacy  to  the 
decedent's  widow. 
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Suppose,  then,  that  for  the  recurring  words  "upon  all  amounts" 
there  be  substituted  "upon  all  amounts  of  legacy."  Supplying  these 
coefficient  phrases  and  smoothing  out  the  ambiguity  contained  in  the 
words  "up  to  and  including,"  the  first  clause  would  then,  for  the  pur- 
pose of  interpretation,  read  as  follows : 

"Upon  all  amounts  of  legacy  which  shall  be  in  excess  of  the  said  $25,000 
and  which  shall  also  be  equal  to  any  part  or  the  whole  of  $100,000,  twice  the 
primary  rates." 

Suppose  that  the  same  words  were  used  to  prescribe  the  rate  of 
taxation  upon  sums,  irrespective  of  whether  or  not  they  exceeded  any 
other  sum.  Could  there  be  any  doubt  of  the  meaning  if  a  certain  rate 
were  prescribed  "upon  all  amounts  up  to  and  including  $100,000"? 
If,  in  the  case  imagined,  the  words  have  a  primary  and  inevitable 
meaning,  what  new  color  is  given  them  by  association  with  the  other 
words  found  in  this  statute,  viz.,  "in  excess  of  $25,000"?  It  is  the 
subject  of  the  whole  clause,  viz.,  "all  amounts,"  which  is  qualified  by 
these  additional  words,  and  their  capacity  to  qualify  is  exhausted  in 
their  application  to  that  subject.  Neither  by  any  grammatical  rela- 
tion between  the  two  sets  of  words,  viz.,  "in  excess  of,"  etc.,  "up  to 
and  including,"  nor  by  any  rule  of  language,  can  it  be  said  that  the 
thought  in  the  first  set  is  thrown  forward  into  the  second. 

To  what  language  in  this  act  can  appeal  be  made  for  an  interpreta- 
tion that  the  sum  taxable  at  the  double  rate  shall  be  such  as  does  not 
exceed  a  sum  which,  in  the  statute,  masquerades  as  $100,000,  but  is 
actually  $75,000?  If  there  were  gifts  in  a  will,  to  A.  $25,000,  and 
to  B.  all  amounts  in  excess  of  $25,000,  up  to  and  including  $100,000, 
would  not  B.  take  $100,000  if  the  estate  were  large  enough?  The  pro- 
vision for  "twice  the  primary  rates"  may  be  taken  as  a  type  by  which 
the  succeeding  provisions  are  governable.  "Excess"  is  that  quantity 
or  measure  by  which  one  amount  surpasses  another.  "To  exceed"  or 
"to  be  in  excess  of"  is  to  leave  and  go  beyond  or  outside  of. 

The  amounts  taxable  under  this  first  clause  must  exceed,  i.  e.,  go 
out  of  and  beyond  and  stand  apart  from,  the  $25,000.  The  words  of 
the  act  afford  no  conception  of  an  amount  which  shall  exceed  $25,- 
000,  and  also  shall  be  reckoned  by  taking  in  the  $25,000  as  a  part  of 
itself.  It  cannot  both  exceed  and  include.  Then,  further,  the  count, 
wherever  it  begins,  must  progress  up  to  and  into  the  $100,000,  if  the 
size  of  the  transfer  will  serve. 

Yet  against  these  significations  the  construction  advocated  by  the 
Comptroller  would  either  make  the  statute  mean  that  the  amount  to 
be  subjected  to  the  double  rate  is  to  contain  the  $25,000  at  the  same 
time  that  it  is  separated  from  it,  or  would  make  it  mean  that  the  cwn- 
putation  of  the  amount  so  taxable  is  to  start  from  and  outside  of  the 
$25,000  and  stop  25,000  points  short  of  the  $100,000  mark,  although 
it  is  expressly  declared  that  the  computation  is  to  proceed  as  nearly  to 
the  $100,000  mark  as  the  amount  of  the  transfer  will  permit.  No 
word,  or  set  of  words,  has  been  found  in  this  statute  whidi  under  any 
turn  of  meaning  yields  the  construction  for  which  the  Comptroller 
contends.  There  is  a  sort  of  preconception  which  seems  to  beset  the 
mind  as  it  approaches  this  statute,  under  the  influence  of  which  one 
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expects  to  find  that  construction;  but,  upon  examination,  it  appears 
without  verbal  warrant. 

The  argument  is  made  that  the  final  provision  for  taxation  on  "all 
amounts  in  excess  of  the  said  one  million  dollars"  reveals  an  intention 
that  the  rate  of  five  times  the  primary  rates  is  to  be  applied  to  all  such 
sums  as  shall  be 'found  after  only  $1,000,000  has  been  taxed  under 
the  earlier  provisions,  and  after  the  difference  between  that  $1,000,000 
and  the  sums  still  to  be  taxed  has  been  ascertained  for  the  maximum 
imposition.  In  this  respect,  it  is  said,  that  since  the  last  taxable  amount 
in  fact  exceeds  all  the  sums  previously  taxed,  then  the  statute  should 
be  read  as  if  the  sum  of  $1,625,000  had  been  named  as  the  sum  to  be 
subtracted  from  the  taxable  remainder,  instead  of  the  $1,000,000  in- 
dicated by  the  statute. 

The  answer  to  this  is  that,  in  each  instance,  "the  said  sum"  which 
is  set  as  the  point  from  which  the  next  subject  of  taxation  is  to  be 
computed  is  merely  a  point  of  departure  from  which  computation  is 
to  proceed,  and  neither  in  itself  nor  by  any  qualifying  word  appears 
to  include  or  in  any  manner  to  be  related  to  the  amount  of  transfer 
taxable  under  the  preceding  provisions.  The  amount  mentioned  at 
the  end  of  each  clause  is  but  the  mark  beyond  which  the  computation 
required  by  that  clause  cannot  go.  When  reproduced  at  the  begin- 
ning of  the  next  clause,  it  is  again  but  a  mark  from  which  computa- 
tion must  commence.  Arbitrary  in  both  uses,  it  has  nothing  to  do 
with  measuring  the  sums  already  subjected  to  the  tax. 

The  suggestion  as  to  what  may  have  been  the  intention  of  the  Leg- 
islature can  only  be  listened  to  when  there  is  found  in  the  act  some 
verbal  likeness  or  approximation  to  that  intention.  Construction  may 
find  a  legislative  purpose,  but  only  by  the  aid  of  the  legislative  lan- 
guage. It  cannot  impose  upon  words,  wholly  unfriendly,  a  thought 
which  the  words  exclude,  nor  can  it  conjure  into  language  additional 
words  needed  to  fulfill  the  suspected  purpose.  Under  any  rule  of  con- 
struction, favorable  or  unfavorable  to  the  taxing  power,  a  tax  cannot 
be  imposed  which  the  statute  has  not  in  some  manner,  directly  or 
indirectly,  prescribed. 

The  tax  should  be:  One  per  cent,  on  $25,000;  2  per  cent,  on  $100,- 
000;  3  per  cent,  on  $500,000;  4  per  cent,  on  $1,000,000;  5  per  cent, 
on  $516,000.48,  "in  excess  of  the  said  $1,000,000/' 

Decreed  accordingly. 


In  re  TTLER'S  WILL. 

(Surrogate's  Court,  Steuben  County.    April  3,  1911.) 

1.  Wills  (|  167*)— Revocation. 

In  order  for  one  to  revoke  his  wiU,  there  must  be  something  done  by 
which  he  recalls  or  renders  his  bequest  inoperative. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §  438;    Dec.  Dig.  § 

lerr.*] 

•For  other  caiei  lee  same,  topic  A  9  nxtmbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  4b  Rep'r  Indexes 
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2.  Wills  (J  476*) — Construction— Codicils. 

A  will  and  codicil  are  to  be  construed  as  parts  of  the  same  instnnneDt 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  997;    Dec.  Dig.  | 
476.*] 

a  Wills  (§  184*) — Revocation. 

A  codicil  is  no  revocation  of  a  will  further  than_  it  is  so  expressed. 
Where  the  codicil  contains  dispositions  inconsistent'  with  the  will,  the 
latter  will  be  deemed  revoked  to  the  extent  of  the  discordant  dispositions. 

[Bkl.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ||  402-467;  Dec 
Dig.  I  184.*] 

4.  Wills  (§  184*)— Revocation. 

A  codicil  will  not  operate  as  a  revocation  beyond  the  clear  import  of 
its  language,  and  an  expressed  intention  to  alter  a  will  in  one  particular 
negatives  an  intention  to  alter  it  in  any  other  respect 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  462-467;  Dec.  Dig. 
§  184.*] 

5.  WII.LS  (§  184*)— Revocation— Codicils. 

Testator  gave  his  wife  the  use  of  all  his  property  during  her  life,  and 
on  her  death  the  property,  or  so  much  thereof  as  might  remain,  to  his 
daughter,  and  by  a  codicil  provided  that,  if  the  wife  and  daughter  could 
asree,  they  might  sell  the  land  and  divide  the  proceeds.  Thereafter  tes- 
tator destroyed  the  codicil.  Held,  that  the  codicil  did  not  change  the  will 
in  any  important  respect,  and  its  destruction  did  not  cause  a  revocation 
of  the  wiU. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  462-467;  Dec  Dig. 
I  184.*] 

Judicial  proceedings  on  the  probate  of  the  will  of  Darius  Tyler, 
deceased.    Objections  overruled,  and  will  admitted  to  probate, 

Reuben  R.  Lyon,  for  petitioner. 

W.  J.  Cheney  and  Andrew  A.  White,  for  contestant 

BURRELL,  Acting  Surrogate.  On  January  25,  1902,  Darius  Tyler 
made  his  will,  by  which  he  gave  his  wife,  Anna  L.  Tyler,  the  use  of 
all  of  his  property  during  his  lifetime,  and  upon  her  death  then  the 
use  of  said  property,  or  so  much  thereof  as  remained,  to  his  daughter, 
Cora  M.  Cole,  and  upon  her  death  to  her  son  Fred,  if  living*. 

The  will  was  properly  executed  and  is  now  offered  for  probate  by 
the  executrix,  Anna  L.  Tyler^  the  widow  of  the  deceased,  Darius  Ty- 
ler having  died  October  19,  1909,  and  left  him  surviving,  his  widow, 
and  Cora  M.  Cole,  his  only  heir  at  law.  The  will  is  now  contested  by 
the  heir  at  law. 

It  appears  that  subsequently,  the  exact  date  or  year  not  being  defi- 
nitely fixed  by  the  witnesses,  but  some  time  afterwards,  on  an  occasion 
when  the  testator  was  ill,  he  called  in  a  gentlemen  by  the  name  of 
Amasa  Nichols,  who  had  been  a  justice  of  the  peace,  and  on  that  occa- 
sion, at  the  request  of  the  testator,  Mr.  Nichols  drew  a  codicil  to  the 
former  will,  and  which  he  says  he  attached  to  the  will  by  using  the 
gummed  pieces  of  an  envelope  for  that  purpose.  It  also  appears  from 
the  best  recollections  of  the  witnesses  who  were  familiar  with  the  pro- 
visions of  the  codicil  that  it  was  substantially  as  follows : 

"I  desire  my  wife,  Anna,  shall  have  the  life  nse  of  all  of  my  property  and 
then  if  they  can  so  agree,  the  farm  can  be  sold  and  the  money  divided  as  they 

'For  oUier  cases  see  same  topic  A  I  numbbs  in  Dec.  &  Am.  Digs.  1907  to  date,  4b  Re|>*r  Indtxfi 
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can  agree,  and  after  her  death  it  should  go  to  his  daughter  Oora  M.  Cole,  should 
she  be  alive  and  if  she  be  dead  it  was  to  go  to  Fred,  and  then  to  a  third 
party  by  the  name  of  Louise  Swarthout" 

It  further  appears  that  shortly  before  the  death  of  the  testator,  at  a 
time  when  Dr.  Fitzsimmons  was  there,  he  spoke  to  the  doctor  in  re- 
gard to  this  codicil,  and  the  doctor's  testimony  is  as  follows : 

"He  said  he  had  a  paper  which  he  wanted  me  to  destroy.  Mr.  Tyler  told 
me  that  he  had  made  a  will  before  that  He  got  Amasa  Nichols  to  draw  a 
codicil  and  told  Amasa  how  he  wanted  it,  and  said  Amasa*s  head  was  so 
thick  he  didn't  get  it  right,  and  he  wanted  to  destroy  the  codicil.  He  pro- 
duced it,  one  or  the  other  of  them,  and  told  me  I  could  read  it,  and  I  stepped 
out  of  the  bedroom  to  the  dining  room,  by  the  window  where  there  was  a  good 
light  It  was  rather  difficult  to  read.  I  saw  it  was  a  codicil  to  a  will.  The 
date  of  January  25,  3902,  appeared  in  it  I  couldn't  read  it  very  readily. 
I  took  it  back  to  Mr.  Tyler,  and  I  said,  *You  want  the  codicil  destroyed  and 
your  original  to  stand  as  it  is.'  He  said,  *Tes,  that  is  what  I  want'  He  told 
me  to  destroy  it  I  tore  it  up  in  a  number  of  pieces,  handed  the  pieces  to  his 
wife,  and  she  started  out  of  the  room,  and  I  followed  her.  She  went  out  in 
the  kitchen,  and  she  lifted  a  kettle  off  the  kitchen  stove  in  which  there  was 
a  good  fire  and  threw  the  pieces  in  there." 

It  seems  to  me  that  the  codicil  did  not  change  the  will  in  any  im- 
portant respect.  It  simply  tried  to  confer  power  on  the  widow  and 
daughter  to  sell  the  farm  and  divide  the  proceeds  if  they  could  agree. 
They  could  have  done  that  without  the  codicil  if  they  could  agree  in 
the  matter,  and  the  execution  of  the  codicil  was  really  unnecessary  in 
that  particular,  and  its  destruction  in  the  manner  testified  to  did  not 
change  the  will,  much  less  revoke  it.  There  is  no  evidence  of  any 
revocation  clause  in  this  codicil,  and  its  addition  to  the  will  did  not 
change  it  in  any  material  manner,  and  its  destruction  left  the  will  as  it 
was,  and  really  as  the  last  will  and  testament  of  the  testator  as  he  de- 
sired it  to  be. 

[1]  In  order  for  a  party  to  revoke  his  will,  there  must  be  something 
done  by  which  he  recalls  or  renders  his  bequest  inoperative  at  his 
death.  'Lathrop  v.  Dunlop,  4  Hun,  213,  215;  Langdon  v.  Astor,  16 
N.  Y.  9,  39 ;  Eschbach  v.  Collins,  61  Md.  478,  48  Am.  Rep.  123. 

[2]  A  will  and  a  codicil  are  to  be  construed  as  parts  of  the  same 
instrument,  and  [3]  a  codicil  is  no  revocation  of  a  will  further  than 
it  is  so  expressed.  Where  the  codicil  contains  dispositions  inconsist- 
ent with  the  provisions  of  the  will,  the  latter  will  be  deemed  revoked  to 
the  extent  of  the  discordant  dispositions,  and  so  far  as  may  be  neces- 
sary to  give  effect  to  the  provisions  of  the  codicil.  '  Newcomb  v.  Web- 
ster, 113  N.  Y.  191,  21  N.  E.  77. 

There  can  be  no  question  in  this  case  but  what  the  paper  drawn  by 
Mr.  Nichols  was  a  codicil  to  the  will  and  intended  as  such,  and  was 
by  him  attached  to  the  will  as  he  testified,  to  be  taken  together  with 
the  will  and  to  form  the  complete  desire  and  wish  of  the  testator  in 
the  disposition  of  his  property,  at  his  death.  It  appears  that  the  codi- 
cil was  not  as  he  had  directed,  and  he  subsequently  had  it  destroyed 
in  the  manner  testified  to  by  Dr.  Fitzsimmons.  He  had  a  right  to  do 
this  if  he  desired. 

[4]  A  codicil  to  a  will  will  not  operate  as  a  revocation  beyond  the 
clear  import  of  its  language,  and  an  expressed  intention  to  alter  a 
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will  in  one  particular  negatives  an  intention  to  alter  it  in  any  other  re- 
spect. Wetmore  v.  Parker,  52  N.  Y.  450 ;  Burnham  v.  Comfort,  108 
N.  Y.  535,  15  N.  E.  710,  2  Am.  St.  Rep.  462;  Matter  of  Willets,  112 
N.  Y.  289,  665,  19  N.  E.  690;  Redfield  v.  Redfield,  126  N.  Y.  466,  27 
N.  E.  1032. 

So  far  as  the  deceased  is  concerned,  there  is  no  evidence  that  he 
ever  intended  to  revoke  the  former  will.  It  was  his  last  will,  and  he 
wanted  it  to  remain  so  and  directed  the  destruction  of  it  for  that  pur- 
pose because  the  codicil  was  not  in  accordance  with  his  wishes. 

[5]  In  my  view  of  the  case  this  codicil  was  really  unimportant,  as 
it  changed  no  part  of  the  will.  It  simply  tried  to  make  permissive  a 
sale  of  the  property  if  desired  and  the  parties  could  agree.  Its  ex- 
istence or  destruction  worked  no  material  change  in  the  plans  of  the 
testator,  and  to  hold  in  this  case  that  the  testator,  because  he  executed 
this  codicil  and  then  destroyed  it,  by  that  means  actually  revoked  and 
set  aside  and  rendered  null  and  void  his  former  will,  or,  in  other 
words,  he  died  without  leaving  a  will  at  all,  is  going  further  than  any 
case  should  go,  and  certainly  further  than  any  case  to  which  my  atten- 
tion has  been  called,  which  applies  to  this  state  of  facts. 

The  will  as  filed  and  offered  for  probate  should  be  admitted  to  pro- 
bate as  a  valid  will  to  pass  real  and  personal  property,  and  letters  tes- 
tamentary should  issue  to  the  petitioner,  with  costs  against  the  con- 
testant. 

Ordered  accordingly. 


PEOPLE  V.  GUILE. 

(Steuben  County  Court.    April  7,  1911.) 

Criminal  Law  (§  627% •)--TBiAii— Inspection  of  Minutes  of  Gband  Jubt— 
Grounds. 

The  sole  purpose  for  which  the  minutes  of  the  grand  jury  may  be  in- 
spected Is  to  permit  accused  to  move  to  set  aside  the  indictment  under 
Code  Cr.  Proc.  §  313,  requiring  it  to  be  set  aside  when  not  found,  in- 
dorsed, and  presented  as  prescribed  by  statute,  and  when  a  person  has 
been  permitted  to  be  present  during  the  session,  and  one  indicted  for 
rape  was  not  entitled  to  inspect  the  minutes  of  the  grand  Jury  on  the 
ground  that  a  former  grand  jury  before  which  the  same  witnesses  testified 
failed  to  find  an  indictment,  so  that  the  second  indictment  must  have 
been  found  upon  insufllcient  and  illegal  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  9  1431 ;  Dec. 
Dig.  §  627%.*] 

Orton  Guile  was  indicted  for  second  degree  rape,  and  he  moved  to 
inspect  the  minutes  of  the  grand  jury.    Motion  denied. 

James  O.  Sebring  and  W.  S.  McGreevy,  for  the  motion. 
E.  C.  Smith,  Dist.  Atty.,  opposed. 

BURRELL,  J.  The  defendant  was  indicted  by  the  grand  jury  of 
the  county  of  Steuben,  on  the  5th  day  of  January,  1911,  for  the  crime 
of  rape  in  the  second  degree ;  the  case  having  been  sent  to  this  court 

*For  other  cases  see  same  topic  A  9  numbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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for  trial  on  January  14,  1911,  and  the  defendant  now  seeks  to  inspect 
the  minutes  of  the  grand  jury,  containing  the  evidence  upon  which  this 
indictment  was  found. 

[1]  There  was  no  preliminary  examination  had  prior  to  the  action 
of  the  grand  jury,  but  the  main  ground  urged  by  counsel  why  this 
motion  should  be  granted  is  that  the  matter  was  presented  to  a  for- 
mer grand  jury  which  failed  to  find  an  indictment.  It  appears  that 
the  district  attorney  subsequently  obtained  an  order  directing  the  re- 
submission of  the  case  to  another  grand  jury,  which  resulted  in  this 
indictment.  The  district  attorney  having  informed  the  court  by  af- 
fidavit that  he  had  and  was  able  to  produce  additional  evidence  show- 
ing the  guilt  of  the  defendant,  and  the  counsel  for  the  defendant 
claims  that  the  same  witnesses  were  sworn  on  the  resubmission  of  the 
case  as  were  sworn  on  the  first  submission,  and,  arguing  from  that, 
claim  that  no  additional  evidence  was  presented  to  the  second  grand 
jury,  and  that  if  the  evidence  was  insufficient  in  the  first  instance  to 
find  an  indictment  that  the  evidence  must  therefore  be  insufficient  now 
to  sustain  this  indictment,  and  the  moving  affidavits  allege  that  they 
are  of  the  opinion  that  the  indictment  herein  was  found  upon  insuf- 
ficient and  illegal  and  incompetent  evidence. 

The  proceedmgs  of  the  grand  jury  have  from  time  immemorial  been 
hedged  around  with  secrecy,  and  even  after  the  introduction  of  a  ste- 
nographer into  the  work  of  the  grand  jury  it  was  followed  by  an  en- 
actment making  it  a  misdemeanor  for  him  to  disclose  any  of  the  evi- 
dence given  before  the  grand  jury.  It  is  thus  shown  that  at  every 
step  the  Legislature  has  intended  to  preserve  inviolate  the  secrecy  of 
the  grand  jury  proceedings. 

In  the  case  of  People  v.  Steinhardt,  47  Misc.  Rep.  252,  93  N.  Y. 
Supp.  1026,  in  an  exhaustive  review  of  the  law  governing  a  motion  of 
this  character,  the  court  says : 

"Upon  what  grounds^  then,  shaU  the  court,  having  in  view  the  long-estab- 
lished principle  of  secrecy,  and  the  reasons  upon  which  it  is  grounded,  dis- 
close this  testimony  to  the  defendant?  It  is  suggested  that  the  power  should 
be  exercised  to  enable  a  defendant  to  prepare  for  trial.  The  fundamental 
rule  governing  discovery  in  civil  actions  is  that  it  must  be  confined  to  facts 
which  are  material  to  the  applicant's  cause  of  action  or  defense,  and  that  It 
does  not  enable  him  to  pry  into  his  adversary's  case,  or  find  out  the  evidence 
by  which  that  case  will  be  supported.     Pomeroy's  Equity  Jur.  vol.  1,  §  201. 

*  *  *  Thus  the  practice  in  dvll  causes  affords  no  analogy  to  support  the 
claim  that  the  prosecution  should  be  required  to  disclose  to  the  defense  the 
evidence  upon  which  it  expects  to  prove  the  charge  made  in  the  Indictment 

♦  *  ♦  If  the  testimony  is  to  be  disclosed  to  enable  the  defendant  to  pre- 
pare for  trial,  the  right  of  Inspection  follows  as  a  matter  of  course,  and  the 
principle  of  secrecy  preserved  in  our  statutes  is  swept  away  by  judicial  fiat 
The  only  substantial  ground  upon  which  a  motion  of  this  character  can  be 
entertained  Is  to  enable  the  defendant  to  move  to  set  aside  the  indictment  up- 
on one  or  more  of  the  grounds  permissible  by  law.  This  was  the  conclusion 
reached  by  Recorder  Smyth  In  People  v.  Jaehne,  4  N.  Y.  Or.  R.  161,  and 
People  V.  Richmond,  5  N.  Y.  Cr.  R.  97." 

In  Re  Montgomery,  126  App.  Div.  72,  110  N.  Y.  Supp.  793,  the 
court  said: 

'*Slnce  the  passage  of  the  act  of  1885,  such  motions  have  been  made  and 
granted  with  more  and  more  frequency,  and  a  practice  seems  to  have  grown 
up  In  the  Court  of  General  Sessions  to  grant  such  motions  when  there  has 
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been  no  preliminary  examination,  which  practice  seems  to  be  based  upon  a 
decision  made  in  that  court  in  1889,  in  People  v.  Molineaox,  27  Misc.  Rep^ 
60,  57  N.  Y.  Supp.  936.  That  case  cites  People  v.  Naughton,  supra  [38  How. 
Prac.  430],  in  which,  although  there  had  been  no  preliminary  examination, 
the  motion  was  denied.  This  question  was  carefully  considered  in  the  Su- 
preme Ck)urt,  Criminal  Part,  by  Mr.  Justice  Kenefick,  in  People  v.  Steinhardt, 
47  Misc.  Rep.  252,  93  N.  Y.  Supp.  1026,  where  the  cases  were  examined,  who 
said:  *So  we  are  confronted  with  the  proposition  whether  the  ignorance  of 
the  defendant  as  to  the  testimony  upon  which  the  grand  Jury  acted  and  his 
belief,  or,  to  put  it  more  exactly,  his  surmise,  that  it  is  insufficient  in  law, 
furnishes  a  basis  for  the  exercise  of  the  Judicial  discretion  to  permit  an  in- 
spection of  the  minutes.  This  position  seems  to  me  utterly  indefensible,  yet 
it  is  not  surprising  that  it  should  be  seriously  maintained  here,  for  such  seems 
to  be  the  rule  laid  down  in  the  Mplineaux  Case,  27  Misc.  Rep.  60,  57  N.  Y. 
Supp.  936.  If  that  proposition  holds  true,  then  the  disclosure  of  the  testi- 
mony becomes  substantially  a  matter  of  right,  because  there  is  no  case  in 
which  the  defendant  could  not  furnish  the  same  basis  for  the  court's  action. 
It  has  been  suggested  that  the  initiation  of  the  charge  before  the  grand  Jury 
without  a  preliminary  hearing  before  a  magistrate  is  an  important,  if  not 
controlling,  circumstance  in  granting  motions  of  this  character.  I  cannot  con- 
ceive why  it  should  be.* " 

It  is  held  that  the  sole  purpose  for  which  the  inspection  can  be 
granted  is  to  enable  the  defendant  to  make  a  motion  to  set  aside  the 
indictment  for  the  reasons  assigned  in  section  313  of  the  Code  of 
Criminal  Procedure,  and  as  now  settled  by  People  v.  Glen,  173  N.  Y. 
395,  66  N.  E.  112;  People  v.  Sexton,  187  N.  Y.  495,  80  N.  E.  396, 
116  Am.  St.  Rep.  621.  To  the  same  effect  are  the  cases  of  Matter  of 
Baldwin,  24  N.  Y,  Cr.  R.  137,  121  N.  Y.  Supp.  86;  People  v. 
Guenther,  24  N.  Y.  Cr.  R.  133,  121  N.  Y.  Supp.  89;  People  v.  Coney 
Island  Jockey  Club,  24  N.  Y.  Cr.  R.  522,  123  N.  Y.  Supp.  669. 

In  the  case  at  bar  the  defendant  claims  that  he  believes  that  incom- 
petent evidence  was  offered  before  the  grand  jury,  but  fails  to  state 
facts  sufficient  in  the  moving  papers  to  warrant  the  order  asked  for. 
He  does  not  state  wherein  any  of  the  proceedings  of  the  grand  jury 
were  irregular,  so  that  the  court  can  judge  whether  it  is  a  matter  com- 
petent for  the  defendant  at  this  time  to  challenge  or  investigate,  but 
mainly  relies  on  the  fact  that  the  case  was  presented  to  a  former  grand 
jury  which  failed  to  find  an  indictment,  and,  the  case  subsequently 
having  been  presented  to  a  second  grand  jury  with  the  same  witnesses, 
that  there  must  necessarily  have  been  insufficient  evidence  on  which  to 
base  an  indictment  the  second  time.  There  is  no  force  in  that  conten- 
tion to  my  mind,  for  even  with  the  same  witnesses  much  additional 
evidence  might  be  brought  out  on  a  second  investigation  that  was  not 
brought  out  on  the  first  one,  additional  facts  might  have  come  to  the 
knowledge  of  the  district  attorney  that  could  be  proven  by  the  same 
witnesses  and  which  he  was  not  aware  of  on  the  first  presentation,  and 
a  mere  supposition  or  surmise  that  such  was  not  the  case  is  insuffi- 
cient on  which  to  grant  the  order  asked  for. 

Motion  to  inspect  the  minutes  of  the  grand  jury  is  denied. 
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ZACK  V.  GANS  et  al. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  Evidence  (|  441*) — Pabol  Evidence— Buildi no  Contract. 

In  an  action  for  the  compensation  called  for  by  a  building  contract, 
plaintiff  cannot  show  that  it  was  agreed  when  the  contract  was  made 
that  certain  items  called  for  by  the  specifications  should  be  omitted. 

FEd.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  St  2030-2047: 
Dec.  Dig.  §  441.*] 

2.  Evidence    (S    468*) — Building    Contbact&— Pabol    Evidence— Con stbuc- 

TION. 

In  an  action  for  the  compensation  provided  for  in  a  contract  for  alter- 
ations to  a  building,  plaintiff  offered  to  show  that  defendants  asked  it 
the  Job  could  not  be  done  for  less  than  plaintiff  had  bid,  in  reply  to  which 
plaintiff  suggested  the  omission  of  a  water  tank  on  the  roof,  to  which  de- 
fendants said  that  that  would  be  satisfactory  if  the  department  would  be 
satisfied.  The  contract  as  executed  called  for  the  tank,  which  was  not 
built,  and  provided'  that  substantial  performance  would  be  satisfactory 
to  the  owners,  if  satisfactory  to  departments  and  architects.  Held,  that 
evidence  of  the  conversation  as  to  the  omission  of  the  tank,  if  admissible 
at  an,  was  competent  only  to  aid  in  construing  the  phrase  "substantial 
performance,''  and  to  show  whether  tbe  omission  of  the  tank  was  a  fail- 
ure in  that  regard. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  9  2147;   Dec.  Dig. 

3.  Contracts  (S  322*) — ^Building  Conteacts—Pebfobmance— Evidence. 

In  an  action  for  tlM  compensation  provided  for  in  a  contract  for  alter- 
ations to  a  building,  plaintiff  undertook  to  prove  ''substantial  perform- 
ance" to  the  satisfaction  of  the  departments,  which,  under  the  contract, 
was  to  be  satisfactory  to  the  owner.  There  was  concededly  a  violation 
on  record  against  the  premises  for  lack  of  a  water  tank  on  the  roof 
called  for  by  the  contract,  to  meet  which  plaintiff  offered  a  letter  from 
the  department  stating  that  an  inspector  had  reported  that  the  water 
supply  was  sufficient  without  a  roof  tank,  and  that  the  department  would 
"approve  the  amendment  of  June  20,  1910,  to  omit  the  tank."  Held  in- 
sufficient to  show  satisfaction  of  the  department ;  there  being  no  showing 
that  the  amendment  referred  to  did  not  require  a  substitute  for  the  tank, 
or  that  it  had  ever  been  complied  with. 

[Ed.  Note. — ^For  other  cases,  see  Contracts,  Dec.  Dig.  {  322.*] 

4.  Appeal  and  Ebbob  (§  1052*) — Habmless  E^BBOB— Admission  of  Evidence. 

The  admission  of  evidence  of  an  architect  as  to  the  custom  of  the  build- 
ing department  without  any  showing  that  the  witness  was  familiar  with 
the  regulations  of  that  department  was  harmless  error,  where  the  effect 
of  his  testimony  was  entirely  destroyed  by  a  concession  subsequently 
made  by  the  party  offering  the  witness. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  S  1052.*] 

5.  Contbacts  (§  322*) — Building  Coi^ibact—Pebfobmance— Admissions. 

Where  a  building  contract  provided  that  for  all  payments  an  architect's 
certificate  should  first  be  obtained,  "said  certificate  in  no  way  lessening 
the  full  and  final  responsibility  of  the  architect,"  while  a  payment  of 
$500,  which  under  the  contract  was  not  due  till  completion  and  accept- 
ance, might  be  regarded  as  an  admission  that  the  work  was  comi>leted, 
it  is  not  conclusive  where  it  is  shown  that  the  contractor  has  not  in  fact 
completed  his  contract 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  §  322.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 


•For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
128  N.Y.S.— 47 
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Action  by  Morris  Zack  against  Emil  Gans  and  another, 
judgment  for  plaintiff,  defendants  appeal.     Reversed,  and  m 
granted. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Jacob  I.  Berman,  for  appellants. 

Isaac  S.  Heller  (C.  S.  Lorentzen,  of  counsel),  for  responds 

LEHMAN,  J.  [1]  Plaintiff  sues  for  $275,  being  the  amo 
paid  under  a  contract  made  by  him  with  the  defendants  for 
alterations  to  premises  owned  by  the  defendants.  The  def 
claim  that  under  plaintiff's  pleading  he  cannot  show  substant 
formance,  but  must  be  held  to  proof  of  strict  performance 
contention  is  not  tenable.  The  plaintiff  is  claiming  under  a  c 
The  contract  itself  provides  that  the  plaintiff  shall  perform  "a 
according  to  plans  and  specifications;  it  being  agreed  by  the 
that-  substantial  performance  of  the  contract  shall  be  satisf a< 
them  if  satisfactory  to  departments  and  architects."  The 
is  therefore  entitled  to  payment  under  the  contract  itself  upoi 
that  he  has  substantially  performed  to  the  satisfaction  of  the 
pal  departments  and  the  architect. 

In  my  opinion  the  plaintiff  has  failed  to  furnish  such  proo 
plaintiff  has  apparently  failed  to  perform  the  contract  in  sev< 
nor  details,  but  the  omission  of  these  details  is  perhaps  ins 
to  prevent  a  recovery  under  the  contract.  He  has,  however, 
totally  to  furnish  and  set  a  1,400-gallon  tank  on  the  roof  ^  i 
by  the  specifications.  The  cost  of  this  tank  is  $94,  and  api 
the  cost  of  setting  it  in  place  would  be  $149.  The  plaintiff  clai 
he  originally  offered  to  do  the  work  for  $2,100,  and  the  ownei 
him  whether  it  could  not  be  done  cheaper.  Plaintiff  then  su 
that  the  tank  be  omitted,  and  one  of  the  defendants  said :  "If 
partment  is  satisfied,  I  will  be  satisfied."  If  this  evidence  i 
mitted  to  show  that  the  parties  intended  to  strike  out  the  p] 
for  a  tank  in  the  specifications,  it  is,  of  course,  incompetent, 
competent  for  any  purpose,  it  can  be  considered  only  for  the  i 
of  aiding  the  court  in  construing  the  words  "substantial  perfori 
and  enabling  the  court  to  hold  that  these  words  covered  a  perfc 
of  the  work,  even  though  this  item  of  the  specifications  wer 
ted. 

[3]  The  plaintiff  must  still,  however,  prove  as  part  of  his  c« 
the  architect  and  the  building  department  were  satisfied  as  r 
by  the  contract  in  case  of  substantial  performance.  He  has 
that  the  architect,  who  is  confessedly  unfriendly  to  the  defc 
is  satisfied,  but  there  is  no  dispute  that  there  is  a  violation  on 
against  the  premises  on  account  of  the  omission.  To  meet  this 
the  plaintiff  has  introduced  in  evidence  a  letter  purporting  to  I 
the  tenement  house  department,  which  states  "that  the  inspe< 
ports  that  the  water  supply  is  adequate  without  a  roof  tank  j 
department  will  therefore  approve  the  amendment  of  June  20tl 
to  omit  the  tank."  Aside  from  the  technical  objection  that  the 
ture  of  the  commissioner  is  unproven,  the  letter  is  valueless, 
does  not  show  that  the  amendment  of  June  20,  1910,  requi 
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substitute  for  the  tank,  nor  that  the  amendment  has  been  complied 
with. 

[4]  Without  first  showing  that  he  was  acquainted  with  the  rules 
and  regulations  of  the  building  department,  the  architect  was  permit- 
ted to  testify  that  it  was  contrary  to  the  custom  of  the  building  de- 
partment to  remove  a  violation  until  all  the  specifications  of  the  viola- 
tion have  been  complied  with,  and  that  the  violation  against  these 
premises  contains  other  specifications  besides  the  omission'  of  the 
tank.  This  testimony,  even  if  the  proper  foundation  had  been  laid, 
is  entirely  nugatory  in  view  of  the  fact  that  defendants'  attorney 
thereafter  stated  to  the  court: 

"I  have  the  witness  from  the  building  department  I  could  probably  get  a 
concession  that  that  violation  that  I  have  offered  in  evidence  is  still  open, 
and  that  the  case  has  been  sent  to  the  corporation  counsel  for  attention.  The 
building  violation  as  to  there  being  no  tank.  That  there  is  a  violation 
against  these  premises." 

After  some  discussion  between  the  attorneys,  the  defendants'  at- 
torney then  stated  without  objection: 

"It  is  conceded  that  the  violation  is  'still  a  record  in  the  building  depart- 
ment, and  it  has  been  referred  to  the  corporation  counsel.  I  want  to  show 
that  the  case  Is  in  the  hands  of  the  corporation  counsel  to  enforce  the  penalty 
against  our  clients  because  that  has  been  omitted." 

The  court  thereupon  said :   "Never  mind." 

[5]  The  plaintiff's  attorney  claims  that  in  any  event  the  defendants 
have  admitted  that  the  job  is  complete  and  accepted  by  making  a  pay- 
ment of  $500  which  under  the  terms  of  the  contract  was  to  become 
due  only  "when  the  job  is  complete  and  accepted."  The  defendants, 
however,  claim  that  this  payment  was  made  under  protest,  and  upon 
plaintiff's  promise  to  remedy  all  the  defects.  In  any  event,  however, 
the  contract  itself  provides  that  for  all  payments  the  certificate  shall 
be  obtained  from  and  signed  by  the  architect  to  the  effect  that  un- 
der the  terms  of  the  contract  the  payments  are  properly  due;  "said 
certificate  in  no  way  lessening  the  full  and  final  responsibility  of  the 
contractor."  Even  if  the  payment  of  the  $500  is  to  be  regarded  in 
some  sense  as  an  admission  that  the  work  was  completed,  the  admis- 
sion was  not  conclusive  and  is  overcome  by  the  proof  that  the  plaintiff 
had  not  in  fact  completed 'his  contract. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellants  to  abide  the  event.    All  concur. 


FLUCKIGER  v.  HABER  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1911.) 

Venul  (§  52*) — Change  of  Place  of  Trial— Transitory  Actions. 

A  personal  injury  action,  beinj?  transitory,  should  be  tried  in  the  county 
where  the  transaction  involved  took  place,  unless  a  large  preponderance 
of  the  witnesses  live  in  another  county. 

FEcl.  Note. — For  other  cases,  see  Venue,  Cent.  Dig.  §  77;  Dec.  Dig.  $ 
52.*] 

*Por  other  cases  see  same  topic  A  S  kumbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexe* 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Mary  Fluckiger  against  Christopher  Haber  and  another. 
From  an  order  denying  a  motion  to  change  the  place  of  trial,  de- 
fendants appeal.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Amos  Van  Etten,  for  appellants. 

Frank  M.  Van  Wagonen,  for  respondent. 

Mclaughlin,  J.  •  in  May,  1910,  the  plaintiff  was  a  passenger 
on  a  steam  yacht  on  Rondout  creek,  Ulster  county,  which  was  owned 
by  the  defendant  Haber.  The  yacht  landed  at  a  dock  owned  by  the 
Cornell  Steamboat  Company,  for  the  purpose  of  letting  the  plaintiff 
and  others  go  ashore.  After  the  plaintiff  had  left  ^e  yacht,  and 
while  walking  upon  the  dock,  she  stepped  into  a  hole  and  sustained 
personal  injuries,  and  to  recover  the  damages  alleged  to  have  been 
sustained  by  reason  thereof  she  brought  this  action  ;  the  venue  being 
laid  in  the  county  of  New  York.  .The  theory  upon  which  a  recovery 
is  sought  is  that  the  injuries  were  caused  by  the  negligence  of  both 
defendants ;  Haber  in  landing  at  the  dock  in  question,  and  the  steam- 
boat company  in  failing  to  maintain  it  in  a  safe  condition.  After 
issue  had  been  joined,  the  defendants  moved  to  change  the  place  of 
trial  from  the  county  of  New  York  to  the  county  of  Ulster,  for  the 
convenience  of  witnesses.    The  motion  was  denied,  and  they  appeal. 

The  accident  occurred  in  Ulster  county,  where  both  of  the  defend- 
ants reside.  Whatever  cause  of  action  the  plaintiff  has  arose  in  that 
county,  and  it  is  obvious,  from  the  papers  used  on  the  motion,  that 
the  greater  number  of  witnesses  there  reside.  It  seems  to  be  gen- 
erally settled  tliat,  in  transitory  actions,  the  action  should  be  tried  in 
the  county  where  the  transactions  involved  in  the  controversy-  took 
place,  unless  a  large  preponderance  of  the  witnesses  live  in  another 
county.  Jacobs  v.  Davis,  65  App.  Div.  144,  72  N.  Y.  Supp.  558; 
Lutfy  V.  Sullivan,  119  App.  Div.  506,  104  N.  Y.  Supp.  177;  Harri- 
son v.  Holahan,  122  App.  Div.  740,  107  N.  Y.  Supp.  741 ;  Studebaker 
Bros.  Co.  V.  W.  N.  Y.  &  P.  Traction  Co.,  140  App.  Div,  308,  125 
N.  Y.  Supp.  224.  Under  this  rule  I  think  the  court  erred  in  denying 
the  defendants'  motion. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  change  the  place  of  trial  from 
the  county  of  New  York  to  the  county  of  Ulster  is  granted,  with  $10 
costs.    All  concur. 


FLUCKIGER  v.  HABER  et  al. 
(Supreme  Court,  AppeUate  Division,  First  Department     March.  1911.) 

Api^eal  from  Special  Term,  New  York  County. 

Action  by  Louis  Fluckiger  against  Christopher  Haber  and  another.  From 
au  order  denying  a  motion  to  change  the  place  of  trial,  defendants  appeal 
Reversed  and  motion  granted. 
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Argued  before  INGRAHAM,  P.  J.,  and  MCLAUGHLIN,  SCXXTT,  MILYJE2R, 
and  DOWLING,  JJ. 

AmoB  Van  Etten,  for  appellants. 
Frank  M.  Van  Wagonen,  for  respondent 

McLaughlin,  J.  The  plalntlflTs  wife  was  a  passenger  on  a  yacht  on 
Rondont  creek,  Ulster  county.  The  yacht  landed  at  a  dock  in  that  county 
owned  by  the  defendant  steamboat  company  for  the  purpose  of  permitting  her 
to  go  ashore.  While  walking  upon  the  dock  she  stepped  into  a  hole  and  sus- 
tained personal  injury.  Plaintiff  brings  this  action  to  recover  for  loss  of  her 
services.  After  issue  had  been  joined,  the  defendants  moved  to  change  the 
place  of  trial  from  the  county  of  New  York  to  the  county  of  Ulster.  The  mo- 
tion was  denied,  and  they  appeal. 

For  the  reasons  stated  in  the  opinion  In  Mary  Fluckiger  v.  Haber  and  Cor- 
nell Steamboat  Co.  (decided  herewith)  328  N.  Y.  Supp.  739,  I  think  the  motion 
should  have  been  granted. 

The  order  appealed  from,  therefore,  Is  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs.    All  concur. 


JONES  V.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1911.) 

1.  New  Tbial  (S  162*) — Gbounds— Excessive  Damages. 

In  an  action  for  damages  to  plaintiff's  property  by  the  maintenance  of 
a  nuisance,  the  court  withdrew  from  the  jury's  consideration  all  items  of 
damage,  except  the  usable  value  of  plaintiff's  unimproved  realty,  claimed 
to  be  $21,080  for  two  years,  and  the  loss  of  rentals  from  the  improved 
realty  for  six  years,  amounting  to  $9,621,  aggregating  $30,701,  and  cha^g^ 
that  no  more  than  that  sum  could  be  recovered ;  but  the  verdict  was  for 
$58,250.  Heldj  that  the  verdict  was  excessive  and  contrary  to  law,^  but 
that  the  court  could  not  eliminate  the  excess  above  the  limit  set  to  the 
recovery,  and  then  deduct  the  usable  value  of  the  unimproved  realty,  as 
not  sustained  by  the  evidence,  and  grant  a  new  trial  only  if  plali^tlff  re- 
fused to  accept  the  reduced  recovery,  but  that  the  new  trial  should  have 
been  granted  absolutely. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  §§  324-329 ;  Dec. 
Dig.  §  162.*] 

2.  Nuisance  (J  49*) — Actions— Admission  of  Evidence. 

In  an  action  for  damages  to  property  by  maintaining  a  nuisance  by 
erecting  railroad  shops,  etc.,  evidence  was  admissible  to  show  that  cer- 
tain structures  erected  by  defendant  were  temporary  in  character. 

[Ed.  Note.— For  other  cases,  see  Nuisance,  Dec.  Dig.  §  49.*J 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  J.  Harris  Jones  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  From  a  judgment  for  plaintiff,  and  from 
orders  denying  a  new  irial  and  granting  an  extra  allowance,  defend- 
ant appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
CLARKE,  and'DOWLING,  JJ. 

Robert  A.  Kutschbach,  Jr.,  for  appellant. 

Benjamin  Slade,  for  respondent 

DOWLING,  J.  Plaintiff  brought  this  action  to  recover  $100,000 
as  the  damages  claimed  to  have  been  sustained  by  him  by  reason  of 

•For  other  caiei  lee  same  topic  A  S  numbxa  in  Dec.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indezei 
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the  depreciation  of  the  rentals,  usable  and  market  value,  and  perma- 
nent injury  to  the  fee,  of  certain  real  estate,  improved  and  unimproved, 
owned  by  him  in  the  borough  of  the  Bronx,  city  of  New  York,  due 
to  the  maintenance  of  a  nuisance  by  defendant  at  its  High  Bridge 
yard,  situate  on  the  easterly  side  of  the  Harlem  river,  between  161st 
and  170th  streets,  in  said  city,  such  nuisance  resulting  from  the  wrong- 
ful and  unlawful  operation  and  maintenance  by  defendant  of  its  said 
yard,  roundhouses,  machine  shops,  and  appurtenances,  located  near 
plaintiff's  property,  and  from  the  use  of  bituminous  coal  in  its  standing 
engines,  engine  houses,  machine  shops,  and  appurtenances  in  said 
yard,  thereby  causing  smoke,  soot,  and  noxious  vapors  and  gases  to 
issue  therefrom,  to  settle  upon  plaintiff's  property,  and  to  enter  plain- 
tiff's dwellings,  injuring  their  contents,  and  disturbing  the  enjoy- 
ment thereof  by  the  tenants,  and  from  the  incessant,  loud  and  disagree- 
able noises  accompanying  the  same,  all  causing  loss  to  plaintiff. 

[1]  At  the  close  of  a  protracted  trial,  into  the  details  of  which  it  is 
unnecessary  for  the  purpose  of  this  appeal  to  enter,  the  learned  trial 
justice  withdrew  from  the  consideration  of  the  jury,  by  successive 
rulings,  every  item  of  damage  upon  which  plaintiff  could  possibly 
recover  save  two:  (1)  The  usable  value  of  plaintiff's  unimproved 
real  estate,  claimed  to  be  $10,540  per  year  for  the  period  of  two  years, 
making  $21,080;  (2)  the  actual  loss  of  rentals  from  plaintiff's  im- 
proved real  estate  for  the  period  of  six  years,  amounting  to  $9,621— 
making  an  aggregate  of  $30,701.  The  court  charged  the  jury  that 
such  sum  was  the  total  of  plaintiff's  claim.  Despite  that  charge,  the 
jury  found  a  verdict  for  plaintiff  in  the  sum  of  $58,250.  A  motion 
having  been  made  for  a  new  trial  upon  the  minutes,  and  to  set  aside 
the  verdict  as  contrary  to  the  law  and  evidence,  and  as  excessive,  de- 
cision thereon  was  reserved. 

Thereafter  the  court  rendered  an  opinion  wherein  it  called  atten- 
tion to  the  fact  that  there  were  originally  four  distinct  classes  of 
claims  for  damage,  of  which  those  for  diminution  of  fee  value  and 
damage  to  rental  value  had  been  eliminated  by  consent  of  counsel, 
leaving  the  two  classes  of  damage  hereinbefore  specified  as  the  only 
questions  to  be  determined  by  the  jury  (assuming,  of  course,  that  the 
existence  of  a  nuisance  had  been  established) ;  that  counsel  for  plain- 
tiff had  furnished  a  table  of  figures  showing  the  extent  of  the  damage 
as  $30,701,  in  the  aggregate;  that  the  jury  had  been  charged  that, 
if  a  finding  on  the  general  issue  was  in  plaintiff's  favor,  he  could  not 
recover  more  than  that  amount ;  but  that  the  jury  had  fixed  the  dam 
ages  at  $58,250.  It  then  proceeded  to  subtract  the  excess  over  $30,701. 
and,  eliminating  such  amount,  a  balance  for  consideration  was  left  of 
$30,701,  from  which  the  court,  deducting  the  $9,621  claimed  for  loss 
of  rents,  found  that  the  jury  had  awarded  $21,080  as  the  usable  value 
of  30  vacant  lots. 

Applying  the  rule  laid  down  in  Tallman  v.  Metropolitan  Railroad 
Co.,  121  N.  Y.  119,  23  N.  E.  1134,  8  L.  R.  A.  173,  the  court  found 
that  there  was  an  entire  absence  of  any  evidence  upon  which  a  sub- 
stantial recovery  upon  that  branch  of  the  case  could  be  had,  and  there- 
fore reduced  the  damages  thereon  from  $21,080  to  $1.80.  Allowing 
the  other  item  of  $9,621  to  stand,  it  found  that  the  verdict  was  ex- 
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cessive,  and  ordered  a  new  trial,  unless  plaintiff  would  stipulate  to  re- 
duce the  verdict  to  $9,622.80.  Plaintiff  having  so  stipulated,  the  new 
trial  was  refused,  and  the  present  appeal  is  taken. 

It  is  obvious  that  a  verdict  in  an  amount  so  far  in  excess  of  any 
recovery  justified  under  any  view  either  of  the  facts  or  of  the  law  is 
without  weight  or  force  for  any  purpose.  Either  the  jury  overlooked 
the  explicit  directions  of  the  court  as  to  the  maximum  recovery  to 
which  plaintiff  could  be  entitled,  or  its  members  were  so  swayed  by 
passion  or  prejudice  that  they  deliberately  disregarded  them.  The 
amount  of  the  verdict  is  inexplicable  upon  any  theory,  and  there  is 
no  contention  that  there  was  any  reasonable  method  of  reaching  it. 
Such  a  result  destroys  even  any  presumption  that  they  actually  in- 
cluded the  loss  of  rentals  therein.  It  is  a  mere  expression  of  whim, 
caprice,  or  a  desire  to  punish  a  litigant. 

The  action  of  the  court  in  endeavoring  to  reduce  it  to  an  amount 
within  the  limits  of  the  proof  offered  amounted  under  such  conditions 
to  the  direction  of  a  verdict,  and,  if  that  action  could  be  supported 
at  all,  it  could  only  be  upon  the  theory  that  the  plaintiff  was  entitled 
to  the  recovery  of  that  amount  as  a  matter  of  law.  That,  of  course, 
could  not  be  done.  The  matters  in  controversy  submitted  to  the  jury 
were  issues  of  fact,  and  not  of  law.  The  questions  of  what  rentals, 
if  any,  the  plaintiff  had  lost  during  the  period  in  question,  and  to 
what  extent,  if  any,  such  losses  were  due  to  the  conditions  claimed  to 
exist  in  defendant's  yard,  were  ones  of  fact  only.  They  were  so 
submitted  by  the  court,  and  properly.  They  never  became  issues  of 
law  only,  and  plaintiff  was  not  entitled  to  recover  the  amount  of  the 
judgment  as  a  matter  of  law.  It,  therefore,  cannot  be  sustained,  and 
a  new  trial  must  be  had. 

[2]  In  view  of  this  conclusion,  attention  should  be  called  to  the  er- 
ror committed  in  excluding  evidence  offered  to  show  that  certain 
structures  erected  by  defendant  during  the  years  1905  and  1906  were 
temporary  in  character,  and  not  permanent.  The  learned  trial  court 
charged  the  jury,  without  objection,  that  a  nuisance  temporary  in 
character  could  not  be  complained  of  by  a  private  litigant;  but  the 
evidence  tending  to  show  the  temporary  character  of  certain  of  the 
constructions,  and  the  conditions  which  made  that  temporary  use  be- 
come necessary,  was  excluded. 

The  judgment  and  orders  appealed  from  are  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


COLUMBIA  METAL  BOX  CO.  v.  COHN. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  EiViDENCE  (5  445*) — Parol  Evidence— Collatebal  Agreement. 

Evidence  of  a  subsequent  collateral  agreement  was  not  objectionable, 
on  the  ground  that  it  varied  the  written  agreement 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  {{  2052-2065; 
Dec.  Dig.  {  445.*] 
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2.  Sales  (|  355*) — Action  fob  Pbicb— Pleading. 

Where  plaintiff  sued  on  an  implied  contract  to  pay  the  reasonable 
value  of  goods  sold  and  delivered  to  defendant,  and  on  the  trial  it  ap- 
peared that  there  had  been  a  written  contract,  and  that  plaintiff  had  not 
delivered  all  the  materials  called  for  under  such  contract,  it  was  proper 
under  his  pleading  to  permit  him  to  prove  a  subsequent  verbal  agreement 
whereby  he  should  not  furnish  such  materials,  though  plaintiff  had  not 
alleged  substantial  performance  or  waiver  of  his  obligations  under  the 
written  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  IS  1025-1043;  Dec 
Dig.  S  355.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  the  Columbia  Metal  Box  Company  against  Frederick  W. 
Cohn.  From  a  judgment  in  favor  of  defendant,  and  from  an  order 
denying  a  motion  for  a  new  trial  and  to  correct  the  judgment  as  en- 
tered, plaintiff  appeals.    Reversed. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Louis  H.  Porter  (William  C.  Dodge,  of  counsel),  for  appellant 
Elek  J.  Ludvigh  (H.  G.  Wiley,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  sues  for  goods  sold  and  delivered,  of 
the  reasonable  value  and  agreed  price  of  $180.  The  answer  admits 
the  delivery  of  the  goods,  but  sets  up  that  the  goods  so  delivered  were 
in  part  fulfillment  of  two  written  contracts,  and  that  the  plaintiff  has 
refused  and  failed  to  complete  these  contracts. 

At  the  trial  the  plaintiff  showed  that  he  had  furnished  these  goods 
and  demanded  payment  of  an  account  which  he  rendered  to  the  de- 
fendant, and  that  the  defendant  had  not  disputed  the  account,  but  had 
said  that  he  would  pay  it  when  he  got  ready.  On  plaintiff's  cross- 
examination  the  defendant  introduced  in  evidence  two  contracts  call- 
ing for  certain  materials  and  labor  at  the  agreed  price  of  $204,  and 
it  was  conceded  that  some  trim  to  be  furnished  under  these  contracts 
was  never  furnished.    The  plaintiff  then  offered  to  prove : 

**That  after  the  written  contract  in  question  was  entered  Into  a  verbal 
agreement  liad  been  entered  into  between  the  plaintiff  and  the  defendant  in 
which  it  was  agreed  that  the  plaintiff  should  not  furnish  the  trim  and  other 
articles  which  were  not  furnished  in  accordance  with  the  written  contract, 
and  that  the  defendant  should  purchase  the  same  in  the  open  market" 

The  trial  justice  refused  to  allow  this  proof,  and  gave  judgment  for 
the  defendant  on  the  merits. 

[  1  ]  There  seems  to  be  no  doubt  but  that  evidence  of  a  subsequent 
collateral  agreement  was  not  objectionable  on  the  groimd  that  it  varied 
the  written  agreement. 

"Before  the  breach  of  a  written  contract  not  under  seal,  it  may  be  modified, 
or  the  performance  thereof  wholly  waived,  by  the  oral  agreement  of  the  par- 
ties, provided  the  substituted  contract  is  not  one  which  the  statute  of  frauds 
requires  to  be  in  writing."  Farrington  v.  Brady,  11  App.  Div.  1,  42  N.  I. 
Supp.  ^85. 

[2]  The  only  serious  question  is  whether  or  not  the  plaintiff  may 
show  these  facts  under  his  form  of  pleading,  without  alleging  sub- 

*For  other  cases  see  same  topic  &  }  number  In  Dec.  ft  Am.  Digs.  1901  to  date.  A  R«p*r  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  FROMME   V.  BAVIDOW  745 

stantial  performance  or  waiver  of  his  obligations  under  the  contract. 
He  does  not  in  this  case  rely  upon  the  written  contract  as  modified, 
but  upon  an  implied  contract  to  pay  for  the  goods  furnished  at  de- 
fendant's request.  This  implied  contract  arises  when  the  plaintiff  sub- 
stantially performed  the  contract,  or  when  he  showed  a  waiver  of  its 
terms,  and  proof  of  these  matters  is  admissible  under  the  general 
count. 

"The  complaint  being  on  quantum  meruit,  and  the  answer  setting  up  the 
written  contract  and  nonperformance  of  it,  the  plaintiff,  without  further 
pleadings,  was  entitled  to  show  substantial  performance."  Smith  v.  Russell, 
140  App.  Dlv.  102,  125  N.  Y.  Supp.  952. 

In  all  the  cases  cited  by  the  respondent,  the  plaintiff  himself  set  up 
full  performance,  and  in  such  case  obviously  he  cannot  prove  substan- 
tial performance. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


FROMME  V.  DAVIDOW  et  al. 
(Supreme  Court,  Appellate  Term.    April  8,  1911.) 

1.  JuBT  (5  25*) — Municipal  Coubts— Right  to  Jubt— Issue  of  Fact. 

Under  Municipal  Court  Act  (Laws  1902,  c,  580)  fi  231,  providing  that 
either  party  may  demand  a  Jury  trial  when  an  issue  of  fact  is  joined,  it 
was  error  to  deny  defendants*  demand  of  a  jury  trial,  where,  at  the  close 
of  plaintiff's  case,  she  amended  the  complaint  from  one  of  quantum 
meruit  to  one  of  account  stated,  and  issue  was  Joined  thereon. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  Dec.  Dig.  §  25.*J 

2.  Jubt  T§  28*) — Right  to  Tbiat.  by  Juby—Waiveb. 

Proceeding  with  the  case  after  refusal  of  trial  by  Jury  is  not  a  waiver 
of  demand. 

[Ed.  Note. — For  other  cases,  see  Jury,  Dec.  Dig.  {  28.*] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Addie  Fromme,  as  executrix  of  the  last  will  and  testa- 
ment of  Jacob  Fromme,  deceased,  against  William  H.  Davidow  and 
another.  From  a  judgment  of  the  Municipal  Court  for  plaintiff,  de- 
fendants appeal.    Reversed,  and  new  trial  ordered. 

Argued  before  SEABURY,  LEHMAN,  and  BIJUR,  JJ. 

Weed,  Henry  &  Meyers  (Emile  Dreyfus,  of  counsel),  for  appellants. 
Wakelee,  Thornall  &  Wright  (Clarence  E.  Thornall  and  Morris 
Grossman,  of  counsel),  for  respondent. 

BIJUR,  J.  This  action  was  begun  by  the  service  of  a  written  com- 
plaint to  recover  for  legal  services  upon  a  quantum  meruit.  Substan- 
tially the  only  evidence  given  was  of  alleged  admissions,  or  rather 
of  promises  to  pay  the  amount  in  suit,  made  by  defendants  in  inter- 
views with  a  witness  who  testified  thereto.  Due  objection  and  excep- 
tion was  taken  to  this  evidence  as  immaterial  and  irrelevant  to  the  is- 
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sues  raised  by  the  complaint.  At  the  close  of  plaintiff's  case,  counsel 
moved  to  amend  the  complaint  to  conform  to  the  proof,  and  to  plead 
an  account  stated.  This  motion  was  granted,  over  defendants'  objec- 
tion and  exceptiori.  Thereupon  defendants  demanded  a  jury  trial, 
presenting  to  the  court  the  consideration  that  while,  on  the  question 
of  the  value  of  the  services,  they  were  quite  willing  to  permit  the  court 
without  a  jury  to  pass  upon  the  issue,  they  desired  a  jury  to  pass  upon 
the  new  issue  tendered,  which  involved  purely  the  question  of  the 
credibility  of  the  witnesses  as  to  the  truth  of  these  alleged  interviews. 
An  adjournment  was  taken,  and,  on  the  resumption  of  the  trial,  de- 
fendants asked  that  the  plaintiff's  amended  pleadings  should  be  put 
in  formal  shape.  They  pleaded  a  general  denial,  and  renewed  the  re- 
quest for  a  jury  trial.  They  duly  tendered  the  jury  fee  on  the  oc- 
casion of  each  request.  These  requests  were  denied,  and  ultimately 
judgment  rendered  by  the  court  without  a  jury  in  favor  of  plaintiff. 

[1]  I  find  that  the  refusal  of  the  learned  court  below  to  grant  the 
jury  trial  was  error.  Under  section  231  of  the  Municipal  Court  act 
(Laws  1902,  c.  580),  either  party  may  demand  a  jury  trial  when  an 
issue  of  fact  is  joined.  The  amendment  of  the  complaint  from  one  on 
a  quantum  meruit  to  one  on  an  account  stated  brought  about  the  join- 
ing of  an  entirely  new  issue  of  fact.  The  case  of  Bunke  v.  N.  Y.  Tel- 
ephone Co.,  110  App.  Div.  241,  97  N.  Y.  Supp.  66,  cited  by  respond- 
ent, does  not  apply,  because  in  that  case  defendant  did  not  demand  a 
jury  trial  at  the  time  when  the  new  issue  was  joined.  The  court,  as- 
suming that  when  the  complaint  was  amended  the  defendant  had 
pleaded  to  it,  held  that  a  demand  for  a  jury  trial  made  long  thereafter 
was  too  late.    The  facts  in  the  case  at  bar  are  directly  contrary. 

[2]  It  is  also  well  settled  that  proceeding  with  the  case  after  trial 
by  jury  had  been  refused  was  not  a  waiver  of  the  demand.  Stevenson 
V.  Brooks,  62  Misc.  Rep.  489,  115  N.  Y.  Supp.  118. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event.    AH  concur. 


(71  Misc.  Rep.  234.) 

LEVIN  V.  GATES  et  al. 

(Supreme  Conrt,  Special  Term,  New  York  County.    March  8,  191L) 

1.  Mortgages  (§  535*) — Foreclosure— Mergeb  of  Title. 

Where  a  first  mortgagee  forecloses  without  making  a  second  mortgagee 
a  party,  and  becomes  the  purchaser  under  the  decree,  his  title  under  his 
mortgage  is  not  merged  in  the  fee,  so  as  to  allow,  on  foreclosure  of  the 
second  mortgage,  a  sale  free  of  the  first  mortgage ;  but  as  to  such  second 
mortgage  he  is  a  mortgagee  in  possession. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  §  1556 ;  Dec  Dig. 
{  535.*] 

2.  Estoppel  (§  68*) — Position  in  Judicial  Proceedings— Reliance  of  De- 

fendants ON  Prior  Foreclosed  Mortgage. 

Defendants  in  an  action  to  foreclose  a  mortgage,  alleging  that  they  are 
owners  in  fee  of  the  premises  and  have  a  title  superior  to  that  of  plain- 
tiff, and  that  they  were  owners  of  a  prior  mortgage,  and  foreclosed  it 
serving  plaintiff  in  the  proceedings,  and  bought  the  property  under  a 
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decree  which  barred  and  foreclosed  plaintiff,  are  not,  as  having  only 
claimed  the  fee  title,  deprived  of  right  to  urge  their  title  under  the  prior 
mortgage,  which  they  immediately  do,  when  at  the  trial  they  find  their 
title  under  the  sale,  which  they  believed  to  be  good,  to  be  defective. 

[Cd.  Note.— For  other  cases,  see  Estoppel,  Cent.  Dig.  H  165-169;  Dec. 
Dig.  §  68.*] 

3.  Mortgages  (§  458*) — Pleading— Amendment  at  Trial. 

Defendants  in  an  action  to  foreclose  a  second  mortgage,  who  had  fore- 
closed their  first  mortgage  without  service  on  plaintiff,  so  as  to  bring 
him  in  as  a  party,  and  who  might  have  countercl aimed  for  a  foreclosure 
in  their  original  answer,  wiir  not  be  allowed,  at  the  trial,  to  amend  their 
answer  to  so  counterclaim;  they  having,  when  answering,  known  of  all 
the  facts,  except  plaintiff's  knowledge  of  the  original  proceedings. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  S§  1339-1342; 
Dec.  Dig.  §  458.*] 

4.  Mortgages  (j|  410*)— Second  Mortgages— Waiver  or  Right  to  Foreclose. 

A  second  mortgagee,  having  known  of  proceedings  to  foreclose  the  first 
mortgage,  and  of  an  attempted  service  on  him  therein,  In  fact  made  on 
his  brother,  and  omitted  to  give  notice  of  the  defect,  will,  as  having 
waived  his  right  or  estopped  himself,  be  denied  the  right  to  foreclose  in 
a  court  of  equity  as  against  the  first  mortgagees. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  §S  1178-1180; 
Dec  Dig.  f  4K).«] 

Action  by  Abraham  A.  Levin  against  Emanual  S.  Gates  and  others, 
as  substituted  trustees,  and  others.    Dismissed. 

Abramson  &  Potter  (Charles  G.  F.  Wahle,  of  counsel),  for  plaintiff. 
Philip  S.  Dean,  for  defendants  Vought  and  Ver  Planck. 

LEHMAN,  J.  The  plaintiff  is  the  owner  of  a  mortgage  for  the 
sum  of  $4,000,  which  he  seeks  to  foreclose.  He  alleges  that  the  de- 
fendants have  or  claim  to  have  some  lien  subsequent  to  the  lien  to 
foreclose  which  this  action  is  brought.  The  defendants  Vought  and 
William  G.  Ver  Planck,  as  substituted  trustees,  allege  that  they  ar^ 
owners  in  fee  of  said  premises  and  have  a  title  superior  to  that  of  the 
plaintiff,  and  also  that  they  were,  prior  to  July  9,  1909,  the  owners  of 
a  prior  mortgage  for  $36,000  on  the  same  premises,  and  that  they  fore- 
closed said  mortgage,  served  the  plaintiff  and  his  wife  in  the  proceed- 
ings, and  bought  the  property  under  a  decree  which  barred  and  fore- 
closed the  plaintiff. 

The  sole  issue  of  fact  at  the  trial  was  the  question  whether  or  not 
the  plaintiff  was  served  in  the  foreclosure  suit  brought  by  the  defend- 
ants. Upon  this  issue  the  plaintiff  prevailed,  for  it  appeared  undis- 
puted that  the  summons  and  complaint  were  served  by  a  detective 
of  no  great  acumen  upon  the  plaintiff's  brother,  who  represented 
himself  by  a  transparent  fraud  as  the  plaintiff.  Upon  the  issues  raised 
by  the  pleadings  the  plaintiff  would  ordinarily  have  become  entitled 
to  a  decree  of  foreclosure  and  sale.  [1]  He  claims  that  this  sale 
should  be  free  from  any  claim  of  defendants,  on  the  ground  that  the 
defendants'  title  under  the  mortgage  became  merged  in  the  fee  which 
they  acquired.  Such  a  contention  is  not  worthy  of  much  considera- 
tion.   In  equity  the  merger  depends  upon  the  intention  of  the  holder 

•For  other  caMi  mo  tame  topic  A  fi  nvmbeb  in  Dec.  A  Am.  Bigs.  1907  to  dat«,  A  Rap'r  IndezM 
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of  the  title,  and  a  court  of  equity  will  not  hold  that  there 
where  it  clearly  appears  that  such  a  result  would  wor 
to  him.     Moreover,  our  courts  have  repeatedly  held  thj 
ilar  circumstances  the  holder  of  the  title  must,  as  to  sub* 
gagees  not  foreclosed,  be  regarded  as  a  mortgagee  in  pc 

[2]  The  plaintiff  urges  that  in  all  these  cases  the  holdt 
ing  a  right  under  the  mortgage,  while  in  this  case  he  or 
fee  title.  I  find  that  this  distinction  does  exist  in  the  cs 
not  find  that  it  is  a  material  distinction.  The  defendants 
that  they  had  a  good  title  under  the  sale.  When  at  t 
found  that  it  was  defective,  they  immediately  urged  the 
the  mortgage,  and  I  now  hold  that  there  has  been  no  m€ 
over,  in  another  action  between  these  parties,  brought  b; 
ants  to  foreclose  the  plaintiff's  mortgage,  the  Appellate 
held  that  they  need  not  allege  that  the  plaintiff  was  nc 
may  bring  an  action  to  foreclose  even  a  claim  to  the  titl 
Levin  [not  yet  officially  reported]  127  N.  Y.  Supp.  4 
opinion  is  an  authority,  binding  upon  me  in  this  case,  t 
been  no  merger,  even  though  the  defendants  choose  to  i 
validity"  of  their  own  foreclosure.  Under  the  authorit 
V.  Ontario  County  National  Bank,  150  N.  Y.  126,  138,  ^ 
this  sale,  if  ordered,  must  be  in  subordination  to  all  th 
rights. 

[3]  The  defendants,  however,  claim 'that  the  sale  shot 
creed,  but  that  they  should  be  allowed  to  amend  their  ans\ 
as  a  counterclaim  that  the  plaintiff  knew  of  the  pend( 
foreclosure  proceedings,  but  omitted  to  give  notice  of  h 
to  call  attention  in  some  way  to  the  defect  in  the  pro( 
they  are  therefore  entitled  to  a  decree  of  strict  foreclosui 
plaintiff.  It  appeared  on  the  trial,  from  questions  aske 
that  the  plaintiff  and  his  brother  were  associated  in  bi 
plaintiff  knew  that  his  brother  had  been  served  with  a 
some  action,  although  the  summons  was  intended  for  1 
he  never  asked  to  see  the  papers,  or  inquired  as  to  their 
that  he  did  see  the  advertisement  of  sale,  and  consulted 
about  it,  but  took  no  steps  to  call  the  attention  of  any  c 
to  the  defect  in  their  proceedings. 

I  feel  that  I  should  not  allow  the  amendment  propos 
fendants  might  have  counterclaimed  for  a  foreclosure  i 
inal  answer.  They  knew  all  the  facts,  except  the  plaii 
edge  of  the  original  proceedings;  but  they  preferred  to 
dependent  action.  I  do  not  feel  that  the  mere  fact  tl 
know  that  the  action  could  be  for  strict  foreclosure,  inst( 
ordinary  action,  entitled  them  to  amend  their  pleadings  2 
obtain  affirmative  relief.  [4]  On  the  other  hand,  under 
facts,  "it  can  be  said  that  the  junior  mortgagee  has  wai 
to  exercise  the  power  of  sale  or  estopped  himself  from  ii 
it,  and  in  equity  should  be  required  to  redeem."  Dentc 
County  Bank,  supra,  150  N.  Y.  135,  44  N.  E.  783.    I  w 
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such  circumstances,  allow  the  plaintiff  to  assert  his  right  in  a  court 
of  equity. 

If  necessary,  the  pleadings  may  be  amended  to  conform  to  the 
proof,  in  order  to  constitute  a  defense,  and  I  will  then  dismiss  the 
complaint,  with  costs. 


<70  Misc.  Rep.  326.) 

HEATON  V.  GRISWOLD  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1911.) 

Acknowledgment  (§  36*) — Certificate— Scfficiency— Residence  of  Wit- 
ness. 

Under  the  statute  In  force  In  1893,  requiring  the  certificate  of  acknowl- 
edgment made  by  a  subscribing  witness  to  a  deed  to  state  the  witness* 
place  of  residence,  where  it  appeared  from  the  deed  itself  that  the  gran- 
tor resided  in  New  Jersey,  a  certificate  stating  that  the  acknowledging 
witness  "resides  In  the  city  of  Bergen,  In  the  state,"  the  name  of  the 
state  being  omitted,  was  sufficient,  though  when  the  acknowledgment  was 
taken  the  former  city  of  Bergen,  In  New  Jersey,  had  been  consolidated 
with  Jersey  City. 

[Ed.  Note. — For  other  cases,  see  Acknowledgment,  Cent.  Dig.  S§  181, 
182;  Dec.  Dig.  §  36.*] 

Action  by  Mary  Adelaide  Heaton  against  Almon  W.  Griswold  and 
-others.  On  motion  to  compel  purchaser  at  judicial  sale  to  complete 
his  purchase.    Motion  granted. 

Momay  Williams,  for  plaintiff. 

C.  H.  &  J.  A.  Young,  for  Almon  W.  Griswold. 

Lynn  C.  Norris,  for  purchaser. 

SCUDDER,  J.  Motion  to  compel  a  purchaser  at  a  judicial  sale 
to  complete  his  purchase.  The  purchaser  claims  that  the  title  is 
doubtful  and  unmarketable  by  reason  of  a  defective  acKnowledgment 
in  a  deed  in  the  chain  of  title. 

The  acknowledgment  which  is  questioned  was  taken  in  1893,  in 
the  city,  county,  and  state  of  New  York,  and  was  made  by  a  sub- 
scribing witness.  The  statute  then  in  force  required  the  certificate 
of  such  an  acknowledgment  to  state  the  witness'  place  of  residence. 
The  certificate  in  question  states  that  the  acknowledging  witness  "re- 
sides in  the  city  of  Bergen,  in  the  state" ;  the  name  of  the  state  being 
omitted.  Although  at  the  time  when  the  acknowledgment  was  taken 
the  former  city  of  Bergen,  in  the  state  of  New  Jersey,  had  been  con- 
solidated with  Jersey  City,  nevertheless  the  locality  of  the  former  city 
remained  a  matter  of  general  knowledge,  and  the  name  Bergen,  or 
city  of  Bergen,  continued  to  be  used  to  a  greater  or  less  extent  in  de- 
scribing such  locality.  It  also  appears  from  the  deed  itself  that  the 
grantor  named  therein  resided  in  New  Jersey,  at  Hackensack. 

From  these  facts  and  circumstances,  it  seems  to  me  that  the  cer- 
tificate sufficiently  describes  the  place  of  residence  of  the  acknowledg- 
ing witness,  or  at  least  sufficiently  furnishes  information  from  which 
it  may  be  ascertained. 

Motion  granted.     Settle  order  on  notice. 

-^For  Ptber  caaes  see  same  topic  &  9  numbeb  in  Dec.  Jb  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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DACEY  V.  FOGEL. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1911.) 

Pleading  (§  317*) — ^Bill  of  pAnTicuLABS—WHEN  Authorized. 

Where  the  claim  of  an  attorney,  who  asserts  a  Hen  on  his  client's  pa-- 
pers  for  his  services  in  an  action,  and  in  other  matters,  is  sent  to  a  ref- 
eree to  determine  the  amount  of  the  claim,  the  client,  apprised  of  the 
general  nature  of  the  claim,  Is  not  entitled  to  a  bill  of  particulars,  since 
the  attorney  must  prove  the  services  and  th^  value,  subject  to  the  right 
of  the  client  to  cross-examine,  and  to  reasonable  adjournments  to  meet 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  054-962;  Dec 
Dig.  §  317.*J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Cornelius  Dacey  against  Rube  R.  Fogel.  From  an  order 
requiring  Theodore  Prince,  asserting  a  lien  for  services  as  attorney 
for  defendant,  to  furnish  a  bill  of  particulars,  he  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Henry  S.  Dottenheim,  for  appellant 
Sol.  Kohn,  for  respondent. 

MILLER,  J.  The  defendant  in  this  action  moved  for  a  substitu- 
tion of  attorneys.  The  appellant  asserted  a  lien  upon  the  papers  in 
his  possession  for  services  rendered  in  this  action  and  in  other  mat- 
ters. As  a  condition  of  the  substitution  and  the  delivery  of  the  pa- 
pers in  the  appellant's  possession,  the  court  ordered  a  reference  to  de- 
termine the  amount  of  the  appellant's  claim  for  services.  Before 
tlie  hearing  the  motion  resulting  in  the  order  appealed  from  was  made. 

The  office  of  a  bill  of  particulars  is  to  amplify  a  pleading.  The  re- 
spondent has  already  been  apprised  of  the  general  nature  of  the  ap- 
pellant's claim.  The  appellant  will  have  to  prove  before  the  referee 
the  services  rendered  and  their  value.  The  respondent  will  have  an 
opportunity  to  cross-examine  him,  and,  after  his  claim  has  been  fully 
disclosed,  will,  of  course,  be  granted  any  reasonable  adjournment 
necessary  to  meet  it.  Under  such  circumstances  we  can  see  none 
but  an  ulterior  purpose  to  be  served  by  requiring  a  bill  of  particulars. 
See  Mellen  v.  Mellen,  17  N,  Y.  Supp.  866.t 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied,  with  costs.    All  concur. 

•For  other  cases  see  same  topic  &  §  nttmber  in  Deo.  &  Am.  Digs.  1907  toUate.  A  Rep'r  Indexes 
t  Reported    In  full  In  the  New  York  Supplement;    repartdd  as  a  memorandum  declstoa 
without  opinion  In  63  Hun,  631. 
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POOLE  V.  MEASS. 

(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1911.) 

Discovert  (f  40*) — Examination  of  Plaintiff  Befobe  Trial. 

In  an  action  for  breach  of  marriage  promise,  where  defendant  by  way 
of  affirmative  defenses  set  up  certain  acts  alleged  to  have  been  committed 
by  plaintiff,  which,  if  proved,  would  probably  constitute  at  least  a  partial 
defense  to  the  cause  of  action,  and  which  defendant  would  be  entitled  to 
prove  upon  the  trial,  defendant  is  entitled  to  examine  plaintiff  before 
trial  to  establish  such  facts;  she  being  a  competent  witness  to  prove 
them. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent.  Dig.  §  53;  Dec.  Dig. 
{  40.*1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Edith  Catherine  Poole  against  Gaston  Bullock  Meass. 
From  an  order  vacating  an  order  for  examination  before  trial,  defend- 
ant appeals.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Alfred  W.  Haywood,  Jr.,  for  appellant 
Alex  L.  Strouse,  for  respondent. 

SCOTT,  J.  Appeal  from  an  order  vacating  an  order  for  the  exam- 
ination of  plaintiff  before  trial. 

The  action  is  for  damages  for  the  breach  of  a  promise  to  marry. 
The  defendant,  by  way  of  affirmative  defenses,  sets  forth  certain 
acts,  alleged  to  have  been  committed  by  plaintiff,  which,  if  proven,  will 
probably  constitute  at  least  a  partial  defense  to  her  cause  of  action. 
These  acts  defendant  will  be  entitled  to  prove  upon  the  trial,  and  the 
plaintiff  is  certainly  a  competent  witness  to  prove  them.  We  think 
that  defendant  was  entitled  to  examine  her  before  trial,  to  establish 
the  facts  which  he  alleges  in  defense. 

The  order  appealed  from  must  be  reversed,  and  the  motion  denied. 
The  date  for  the  examination  to  proceed  will  be  inserted  in  the  or- 
der, which  must  be  settled  on  notice.    All  concur. 


MERCANTILE  TRUST  00.  v.  GIMBERNAT  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    March  10,  1911.) 

1,  Pledges  (S  IS*) — Assignments  or  Choses  in  Action. 

An  assignment  of  a  chose  in  action  or  an  interest  therein  as  security 
for  a  debt  is  a  mere  pledge,  and  the  assignor  retains  an  interest  which  he 
may  assert  in  an  action. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Dec.  Dig.  §  18.*] 

2.  Appeal  and  Erbob  (|  877*) — Judgment— Pabtt  Aggbieved. 

A  judgment  adjudging  that  assignments  of  a  beneficiary  in  a  trust  to 
B.  &  C.  were  valid  was  reversed  so  far  as  it  adjudged  the  validity  of  the 
assignment  to  B.,  and  on  a  new  trial,  B.  and  the  beneficiary  alone  ap- 
pearing, the  court  decreed  that  the  assignment  to  B.  was  void,  and  di- 

•For  other  caset  see  Mme  topic  A  S  xniMBSR  In  Dec.  A  Am.  Digf .  1907  to  date,  it  Rep'r  Indexes 
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rected  distribution  of  a  part  of  the  trust  fund.  Held,  that  B.  was  not  In- 
terested In  the  distribution,  and  he  could  not  on  appeal  urge  that  the  ben- 
eficiary was  not  entitled  to  the  fund  on  the  ground  that  C,  not  having 
appealed,  was  concluded  by  the  former  Judgment  adjudging  that  the  as- 
signment to  B.  was  valid. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  §  877.*] 
3.  Appeal  and  Erbob  (§  1152*)— Disposition  of  Case. 

Where  a  judgment  directs  the  payment  of  a  trust  fund  In  disregard  of 
a  prior  unreversed  judgment  adjudging  the  validity  of  an  assignment  by 
tJhe  beneficiary  to  a  third  person,  and  directing  the  payment  of  a  part  of 
the.  fund  to  the  third  person,  the  court  on  the  appeal  of  one  having  no 
Interest  In  the  distribution  of  the  trust  fund  may  modify  the  judgment 
so  as  to  conform  to  the  former  judgment  and  to  provide  for  the  payment 
to  the  third  person  of  the  amount  of  her  assignment,  with  Interest,  and  to 
the  beneficiary  of  the  balance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {{  44S3- 
4496;   Dec.  Dig.  §  1152.*] 

Laughlln,  J.,  dissenting  in  part 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Mercantile  Trust  Company  against  Jules  R.  Gimber- 
nat,  impleaded  with  Henry  M.  Black.  From  a  judgment  directing  the 
disposition  of  a  trust  fund,  Henry  M.  Black  appeals.  Modified  and 
affirmed. 

See,  also,  134  App.  Div.  410,  119  N.  Y.  Supp.  103. 

The  residuary  estate  of  Jules  R.  Glmbemat,  deceased,  was  bequeathed  to 
bis  executors  and  trustees  in  trust,  one-fourth  thereof  to  be  paid  to  his  son, 
the  defendant  Jules  R.  Gimbemat  upon  his  attaining  the  age  of  25  years, 
one-half  of  the  balance  upon  his  attaining  the  age  of  30  years,  and  the  re- 
mainder upon  his  attaining  the  age  of  35  years.  The  said  defendant  attained 
the  age  of  25  years  on  the  2d  day  of  December,  1904.  At  that  time  the  plain- 
tiff, the  substituted  trustee,  paid  claims  and  charges,  which  had  theretofore 
been  created  by  said  defendant,  and  whose  priority  and  validity  were  unques- 
tioned, thereby  reducing  said  one-fourth  share,  then  payable,  to  the  sum  of 
$11,000.  The  defendant  Blaclc,  as  assignee  of  Richard  M.  Bell,  held  three  as- 
signments of  this  fund,  aggregating  the  sum  of  $10,000,  dated,  respectively, 
May  27,  1901,  January  31,  1902,  and  March  5.  1902.  Prior  to  June  7.  1902, 
the  said  defendant  Jules  R.  Gimbemat  had  deUvered  an  assignment  to  the 
defendant  Banes  as  trustee  to  secure  the  payment  of  the  sum  of  $10,000  on 
December  2,  1904,  of  which  sum  it  was  alleged  in  the  complaint  $4,600  re- 
mained unpaid.  On  the  5th  day  of  August,  1902,  an  assignment  was  made  to 
the  defendant  Olara  Jj.  Glmbernat  to  secure  the  imyment  of  $4,000,  with  in- 
terest thereon  from  the  2d  day  of  December,  1904,  and  on  the  16th  day  of 
February,  1903,  another  assignment  was  made  to  her  to  secure  the  payment 
of  $3,500  with  Interest  from  the  2d  day  of  December,  1904.  The  other  de- 
fendants were  alleged  to  be  Judgment  creditors  of  the  said  Jules  R.  Glmber- 
nat. The  plaintiff  asked  to  be  permitted  to  pay  the  said  sum  of  $11,000  into 
court,  and  that  the  defendants  Interplead  each  with  the  other  to  determine 
their  respective  rights  thereto.  The  defendant  Jules  R.  Glmbernat  answered, 
alleging  that  the  assignments  to  Bell  were  given  as  security  for  usurloas 
loans,  and  asking  that  they  be  declared  void,  and  that  the  rights  of  the  other 
defendants  to  the  fund  be  ascertained.  The  defendant  Clara  L.  Gimbemat 
answered,  also  asking  that  the  assignments  to  Bell  be  declared  void,  and  that 
so  much  of  the  fund  as  might  be  necessary  to  satisfy  the  assignments  to  her 
he  paid  to  her.  The  defendant  Black  answered,  praying  for  the  recovery  of 
the  sum  of  $10,000  and  interest  from  December  2,  1904.  The  defendant  Banes 
appeared,  but  made  default  In  pleading.  The  action  was  discontinued  as  to 
the  defendants  Marsellus,  Pitt  &  Co.  The  other  defendants  answered,  setting 
up  their  claims  to  the  fund.    On  the  first  trial  it  was  adjudged  that  the  as- 

*For  other  cases  see  same  topic  &  fi  number  in  Dec.  Jb  Am.  Digs.  1907  to  date,  *  Rep*r  Indezes 
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sljouneDts  to  Bell  were  valid,  and  that  the  defendant  Black  was  entitled  to  be 
paid  the  sum  of  $10,000,  together  with  the  accrued  interest  on  said  sum  at 
the  rate  allowed  by  the  city  chamberlain;  that  the  assignments  to  the  de- 
fendant Clara  L.  Qlmbernat  were  valid;  and  that  she  should  be  paid  the 
sum  of  $1,000  with  accrued  interest  on  said  sum,  and  that  the  defendants 
Kaskell,  Thorley,  Wetzel,  and  Hogan  had  no  interest  in  the  fund.  The  de- 
fendant Jules  R.  Gimbernat  appealed  from  so  much  of  the  Judgment  as  de- 
creed that  the  defendant  Black  was  entitled  to  the  payment  of  the  sum  of 
$10,000  with  accrued  Interest  The  judgment  was  reversed,  and  a  new  trial 
grantel.  134  App.  Div.  410,  119  N.  Y.  Supp.  103.  On  the  new  trial  the  de- 
fendants Black  and  Jules  R.  Gimbernat  alone  appeared,  and  a  Judgment  was 
rendered  decreeing  that  the  said  assignments  to  Bell  were  usurious  and  void, 
and  directing  the  city  chamberlain  to  pay  over  to  the  defendant  Jules  R.  Gim- 
bernat the  sum  of  $10,000,  ^ith  accrued  interest,  from  which  Judgment  the 
defendant  Black  appeals. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  SCOTT,  and  MILLER,  JJ. 

Benjamin  N.  Cardozo,  for  appellant. 
Harry  Eckhard,  for  respondent. 

MILLER,  J.  The  appellant  contends  that  the  respondent  Gimber- 
nat is  not  entitled  to  the  fund  in  any  event ;  that  the  other  defendants, 
not  having  appealed,  are  concluded  by  the  former  adjudication  that 
the  assignments  to  Bell  were  valid  (citing  St.  John  v.  Andrews  Insti- 
tute, 192  N.  Y.  382,  85  N.  E.  143),  wherefore  the  former  appeal  was 
futile;  that,  even  if  the  appellant  cannot  rely  upon  the  former  adjudi- 
cation as  against  the  only  parties  really  interested  in  the  fund,  still 
the  court  will  not  order  a  fund  to  be  paid  to  one  party,  with  knowl- 
edge that  others,  not  before  the  court,  held  assignments  of  it,  where- 
fore the  court  will  at  least  direct  that  the  other  defendants  be  again 
brought  into  the  action,  and  that  the  appellant  has  the  right  to  raise 
the  point  for  the  reason  that  in  equity  if  the  subsequent  assignees  at- 
tack his  assignment  he  can  at  least  insist  as  between  him  and  them 
on  the  payment  of  the  principal  sum  loaned  with  legal  interest,  that 
he  has  a  right  to  insist  that  the  attack  upon  his  assignments  shall  come 
from  those  really  interested  in  the  fund  in  view  of  the  fact  that  the 
relief  awarded  in  such  case  will  be  more  favorable  to  him. 

The  argument  is  ingenious,  and  it  was  pressed  with  earnestness  and 
marked  ability  by  the  learned  counsel  for  the  appellant.  The  vice  of 
it  is  in  the  assumption  that  the  respondent  Gimbernat  has  no  such  in- 
terest in  the  controversy  as  entitles  him  to  be  heard.  We  may  lay  to 
one  side  the  assignment  to  Banes,  and  the  claims  of  alleged  judgment 
creditors.  Banes  was  made  a  party  to  the  action,  and  had  an  oppor- 
tunity to  assert  his  interest  in  the  fund,  if  he  had  any.  It  is  unneces- 
sary to  summon  him  in  again.  The  former  judgment  adjudged  that 
the  alleged  judgment  creditors  had  no  interest  in  the  fund,  and  that 
part  of  the  judgment  stands  unreversed.  There  remain  only  the  two 
assignments  to  Clara  L.  Gimbernat,  aggregating  $7,500.  But  they  were 
not  absolute  assignments.  Undoubtedly,  if  they  were,  they  would 
operate  pro  tanto  to  pass  legal  title  to  the  fund.  [1]  But  they  were 
made  as  security  for  a  debt,  and  an  assignment  of  a  chose  in  action, 
or  of  an  interest  therein,  as  security  for  the  payment  of  a  debt  is  a 
I28N.Y.S.— 48 
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mere  pledge.  The  assignor  still  retains  an  interest  wl 
sert  in  a  suit.  Lang  v.  Eagle  Fire  Co.,  12  App.  Div 
Supp.  539;  Simson  y.  Satterlee,  64  N.  Y.  657;  Peck  \ 
Y.  421.  [2]  Even  if  it  be  granted,  as  the  appellant 
the  defendant  Clara  L.  Gimbernat  has  the  legal  title  t< 
fund,  still  the  respondent  would  have  an  equitable 
would  entitle  him  to  be  heard.  If  as  between  him  an 
the  latter's  assignments  are  void,  he  has  a  right  to  insis 
shall  be  applied  to  the  payment  of  his  debt  to  the  de 
L.  Gimbernat,  and  that  he  have  what  remains.  The  apj 
fore  not  interested  in  the  distribution  of  the  fund  amon 
fendants. 

[3]  While  the  appellant  has  no  interest  in  the  quest 
calls  our  attention  to  the  fact  that  the  judgment  direc 
of  money  out  of  court  in  disregard  of  the  provisions  of 
ment,  which  stand  unreversed.  We  have  held  that  the  ( 
Gimbernat  had  a  right  to  appeal  from  the  former  ju< 
purpose,  if  for  no  other,  of  insisting  that  the  fund  be 
ment  of  his  debt  to  the  defendant  Clara  L.  Gimbema 
him  and  her,  the  former  judgment  established  the  vali 
signments,  and  he  did  not  appeal  from  that  part  of  the  j 
might  rest,  as  she  did,  upon  that  adjudication,  and  lea 
contest  the  validity  of  the  prior  assignments  to  Bell.  ^ 
signments  were  adjudged  void,  she  became  entitled  tc 
fund  perforce  of  the  former  judgment.  Thus  the  cast 
tinguishable  from  St.  John  v.  Andrews  Institute,  supra 
ment  stands  unmodified,  there  will  be  two  inconsisten 
the  same  action,  one  adjudging  that  Clara  L.  Gimberi 
assignments  of  $7,500  of  the  fund  in  court,  the  othe 
payment  of  all  but  $1,000  of- the  fund  to  Jules  Gimbei 
court  knowingly  direct  the  payment  of  money  in  its  cu 
son  not  entitled  to  it  merely  because  the  person  adjudge 
to  it  has  not  remained  in  the  action  to  see  that  that 
respected?  We  think  that  this  court  has  inherent  jur 
own  motion,  the  case  being  now  in  this  court  and  the 
been  called  to  our  attention,  to  do  what  the  Special  Terr 
less  have  done  in  the  first  instance  if  the  provisions  of  tl 
ment  had  been  called  to  its  attention;  i.  e.,  to  confo: 
judgment  to  the  former  judgment  so  far  as  it  was  unre 

Of  course,  it  may  be  that  the  said  Clara  L.  Gimber 
to  have  any  interest  in  the  matter.  But,  at  any  rate,  th< 
be  in  the  position  of  directing  two  inconsistent  judgmei 
action,  and  of  decreeing  the  payment  of  a  fund  m  its  ct 
son  not  entitled  to  it  upon  the  record. 

The  judgment  should  be  modified  so  as  to  conform  tc 
of  the  former  judgment  not  reversed,  and  to  provide  f( 
to  the  defendant  Clara  L.  Gimbernat  of  the  amount  of  \ 
with  such  interest  as  has  been  earned  on  the  fund  in  tY 
chamberlain,  and  to  the  respondent  Jules  Gimbernat  of 
said  sum  of  $11,000  with  like  interest;  and,  as  thui 
judgment  should  be  affirmed,  with  costs  to  the  respond< 
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INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  JJ.,  con- 
cur. 

LAUGHLIN,  J.  I  concur  with  Mr.  Justice  MILLER,  except  as 
to  modification,  which,  not  being  involved  in  the  appeal,  I  think  is  not 
authorized  and  should  be  left  to  an  application  at  Special  Term.  See 
Waldo  V.  Schmidt,  200  N.  Y.  199,  93  N.  E.  477. 


In  re  MERRIHEW. 
(Supreme  Oonrt,  Appellate  Division,  Third  Department    March  8,  1911.) 

Intoxicating  Liquors  (§  147f) — Sales— Liquob  Tax  Law. 

Liquor  Tax  Law  (Consol.  Laws.  c.  34)  |  30,  subd.  **k"  while  prohibiting 
the  soliciting,  accepting,  or  procuring,  in  a  town  in  which  a  liquor  tax 
certificate  is  prohibited,  of  nn  order  to  deliver  intoxicating  liquors,  does 
not  prohibit  the  selling  of  liquor  to  a  person  residing  in  such  a  town,  if 
the  transaction  is  had  outside  the  town. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  S  147.*] 

Appeal  from  Ulster  County  Court. 

In  the  matter  of  the  petition  of  Emory  Merrihew  for  an  order  en- 
joining Joseph  J.  Cuneo  from  trafficking  in  liquor  contrary  to  the 
provisions  of  the  liquor  tax  law.  From  an  order  enjoining  said  Cuneo 
from  trafficking  in  liquors  in  the  town  of  Olive,  Ulster  county,  N.  Y., 
he  appeals.     Modified,  and,  as  modified,  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL, 
HOUGHTON,  and  BETTS,  JJ. 

Jenkins  &  Shufeldt,  for  appellant. 
Floyd  W.  Powell,  for  respondent 

PER  CURIAM.  We  think  the  county  judge  obtained  jurisdiction 
to  make  the  order,  and  that  he  properly  overruled  the  appellant's  pre- 
liminary objections.  We  are  also  of  opinion  that  the  affidavits  show 
that  the  appellant  was  in  effect  peddling  lager  beer  and  whisky  in 
the  town  of  Olive,  which  had  voted  no  license,  and  that  upon  the 
merits  the  order  should  be  sustained. 

The  injunction  order  is  too  broad,  however,  and  might  be  construed 
to  prohibit  the  appellant  from  selling  to  any  person  who  resided  in 
the  town  of  Olive  any  intoxicating  liquors  at  his  place  of  business  in 
the  city  of  Kingston  and  delivering  the  same  to  such  person.  What 
subdivision  "k,"  §  30,  of  the  liquor  tax  law  (Consol.  Laws,  c.  34)  pro- 
hibits is  the  soliciting,  accepting,  or  procuring,  in  a  town  in  which 
a  liquor  tax  certificate  is  prohibited,  an  order  to  deliver  intoxicating 
liquors.  It  does  not  prohibit  the  selling  of  liquor  to  a  person  who 
chances  to  reside  in  such  a  town,  if  the  transaction  is  had  outside  the 
town. 

The  injunction  order  should  be  modified,  by  inserting  after  the 
words  "soliciting,  procuring,  or  accepting"  the  words  "in  the  town 
of  Olive,  Ulster  county,  N.  Y.,"  and,  as  so  modified,  affirmed,  with- 
out costs. 


*For  other  cases  see  some  topic  it  5  number  in  Dec.  ft  Am.  Digs.  1907  to  dat^,  ft  Rep*r  Indexes 
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NELLIS  V.  BROWN-LEIPH  GEAR  CO. 
(Supreme  Court,  Trial  Term,  Onondaga  County.    April  3,  1911.) 

1.  Pleading  (8  317*) — ^Bill  of  Pabticulabs—Pebsonal  Injubies. 

In  a  servant's  action  for  Injuries  by  failure  to  furnish  a  reasonably 
safe  place  of  work,  reasonably  safe  tools  or  appliances,  a  competent  fire- 
man or  fellow  servants,  or  to  promulsrate  and  enforce  proper  rules,  plain- 
tiff must,  upon  demand,  furnish  a  bill  of  particulars  specifying  the  place 
where  he  worked  when  injured,  how  it  was  dangerous,  what  work  he  was 
engaged  in,  the  defect  in  the  tool  or  machine  furnished,  where  it  was 
located,  and  its  number,  if  known,  when  several  machines  are  used  by  the 
employer,  the  superintendent's  name,  and  the  rules  which  should  have 
been  promulgated,  or  which,  if  promulgated,  were  violated. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  U  954-962;  Dec. 
Dig.  S  317.*] 

2.  Negligence  (8  111*) — .4xlegations  of  Complaint. 

The  complaint  in  negligence  actions  should  state  specifically  the  grounds 
of  negligence  relied  on. 

[Ed.  Note. — For  other  cases^  see  Negligence,  Cent  Dig.  ||  182->1S4; 
Dec.  Dig.  8  111.*] 

Action  by  Charles  H.  Nellis  against  the  Brown-Leipe  Gear  Com- 
pany. On  defendant's  motion  for  a  bill  of  particulars.  Motion 
granted. 

The  complaint  alleges  that  the  plaintiff,  while  in  the  employment  of  tbe 
defendant,  on  June  30,  1910,  in  operating  a  machine  known  as  the  "Jones  & 
Lamson  flat  turret  lathe,*'  which  was  defective  in  construction,  received  an 
injury  which  resulted  In  the  total  loss  of  his  left  eye.  Then  is  alleged  in 
various  ways  what  duties  the  defendant  and  Its  superintendent  owed  tbe 
plaintiff,  covering  substantially  all  that  are  known  to  the  law  of  negligence  as 
they  relate  to  master  and  servant  Disregard  of  those  duties  by  apt  allega- 
tions follows,  and  it  is  claimed  that  by  reason  thereof  plaintiff  was  Injured 
as  stated.  Allegations  then  follow  that  plaintiff  notified  the  defendant's  so- 
perintendent  of  the  defect  in  the  machine,  ttiat  he  promised  to  make  tbe 
needed  repair,  that  afterwards  plaintiff  was  told  the  repair  had  been  made, 
but  when  he  resumed  work  on  the  machine  he  met  with  his  injury. 

Goodelle  &  Harding,  for  the  motion. 
Jones,  Townsend  &  Rudd,  opposed. 

PURCELL,  J.  [  1  ]  I  think  it  is  well  understood  by  the  profession 
that  where  a  complaint  by  a  servant  against  his  master  alleges  an  in- 
jury caused  by  the  master  or  the  master's  superintendent  in  failing 
to  furnish  the  servant  a  reasonably  safe  place  in  which  to  perform 
his  work,  reasonably  safe  tools  or  appliances  with  which  to  work,  in- 
competency of  foreman  or  fellow  servants,  and  failure  to  promul^te 
and  enforce  proper  rules  for  his  protection,  the  servant,  in  an  action 
to  recover  damages,  must  upon  demand  furnish  a  bill  of  particulars, 
specifying  the  particular  place  where  he  worked  at  the  time  of  his 
injury,  what  work  he  was  engaged  in,  in  what  respect  the  place  of 
work  was  dangerous,  what  the  defect  was  in  the  machine  or  tool 
furnished  him,  where  the  machine  was  located,  and  its  number,  if 
known,  when  more  than  one  such  machine  was  in  use  by  the  master, 
th^  name  of  the  superintendent  in  charge  of  the  work,  or  the  person 

*Por  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexas 
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exercising  superintendency,  and  what  rule  or  rules  should  have  been 
promulgated  for  the  protection  of  the  servant,  or  violated,  if  promul- 
gated. Causullo  V.  Lenox  Con.  Co.,  106  App.  Div.  575,  94  N.  Y.  Supp. 
639;  Bjork  v.  Post  &  McCord,  125  App.  Div.  813,  110  N,  Y.  Supp. 
206. 

[2]  In  general,  I  think  it  may  be  said  that  in  negligence  actions 
the  plaintiff  by  his  complaint  should  state  specifically  the  grounds  of 
negligence  upon  which  he  intends  to  rely  on  the  trial.  When  this  is 
done,  the  defendant  cannot  complain,  and  he  goes  to  court  prepared 
to  meet  the  precise  issues  tendered.  By  the  adoption  of  this  course 
the  court  and  parties  can  see  at  once  what  is  to  be  tried,  and  valuable 
time  is  thereby  saved. 

As  the  complaint  here  omits  to  state  with  definiteness  any  of  the 
matters  above  referred  to,  the  motion  for  a  bill  of  particulars  is 
granted,  and  an  order  accordingly  may  be  prepared.  If  form  cannot 
be  agreed  upon,  it  may  be  submitted  for  settlement  on  three  days'  no- 
tice. 

Motion  costs  to  defendant  to  abide  event 


In  re  BENSEL  et  al.,  Board  of  Water  Supply. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  23,  1911.) 

Emiivent  Domain  (§  265*) — Costs— Allowance— Order. 

An  appUcation  by  a  board  of  water  supply  to  acquire  real  estate,  for 
the  purpose  of  procuring  the  approval  of  the  Supreme  Court  of  certain 
new  highways  in  place  of  highways  to  be  discontinued,  is  a  special  pro- 
ceeding, and  the  allowance  of  costs  means  the  allowance  of  costs  as  in  an 
action  under  Code  Civ.  Proc.  §  3240,  so  that  there  is  no  reason  for  speci- 
fying the  amount  of  costs  in  the  order. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  §  265.*] 

Application  by  John  A.  Bensel  and  others,  as  the  Board  of  Water 
Supply,  to  acquire  real  estate  for  the  purpose  of  procuring  the  ap- 
proval of  the  Supreme  Court  of  certain  new  highways,  in  place  of 
highways  to  be  discontinued,  in  the  town  of  Olive,  Ulster  county. 
On  motion  for  an  order  amending  an  order  by  inserting  therein  the 
amount  of  costs  allowed  to  the  Citizens'  Standard  Telephone  Com- 
pany.    Motion  denied. 

Archibald  R.  Watson  and  Amasa  J.  Parker,  Jr.,  for  the  motion. 
D.  G.  Atkins,  opposed. 

PER  CURIAM.  This  is  a  special  proceeding  and  the  allowance  of 
costs  means  the  allowance  of  costs  as  in  an  action  under  section  3240 
of  the  Code  of  Civil  Procedure.  Matter  of  City  of  Brooklyn,  148  N. 
Y.  107,  42  N.  E.  413.  There  is  no  more  reason  in  specifying  the 
amount  of  costs  in  this  order  than  in  any  order  affirming  or  reversing 
a  judgment  rendered  at  the  Trial  Term. 

The  motion  is  therefore  denied. 


*For  other  cases  see  same  topic  A  5  number  In  Dec.  ft  Am.  Digs.  1907  to  dtfte,  ft  Rep'r  Indexes 

Digitized  by 


Google 


758  128  NEW  YORK  SUPPLEMENT 

(70  Misc.  Rep.  375.) 

VROOM  V.  LITT  et  al. 
(Supreme  CJourt,  Trial  Term,  New  York  C>>iiDty.    Janui 

1.  Principal  and  Agent  (|  159*)— Dubess. 

One  receiving  money  through  duress  exercised  by  his  ag 
the  return  thereof,  though  not  personally  participating  1 
act 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  O 
613 :   Dec.  Dig.  §  159.*] 

2.  Monet  Received  (|  8*) — Monet  Wbonofullt  Obtained- 

constitutes. 

The  obtaining  of  money  under  threats  of  lawful  arres 
charge,  and  imprisonment,  constitutes  duress;  the  comn 
quiring  a  threat  of  unlawful  arrest  not  obtaining. 

[Ed.  Note. — For  other  cases,  see  Money  Received,  CJent 
Dig.  §  8.*] 

Action  by  Gertrude  Vroom  against  Solomon  Litt  an 
plaintiff's  motion  for  a  directed  verdict,  or  for  a  trial 
Judgment  for  plaintiff. 

William  A.  McQuaid,  for  plaintiff. 
Delos  McCurdy,  for  defendants. 

BENTON,  J.    At  the  conclusion  of  the  evidence  a 
the  court  to  direct  a  verdict.     Thereupon  the  jury  w 
the  case  submitted  to  the  court,  and  argument  had  on 
1910,  and  briefs  submitted.     Plaintiff  seeks  to  recover 
to  have  been  paid  Alexander  Dingwell,  agent  and  rej 
Jacob  Litt,  under  duress  per*minas.    There  is  no  dispi 
dence  but  that  Dingwell  was  Litt's  agent,  authorized  to 
manager  of  Litt;  that  he  received  the  $1,000,  and  paid 
who  retained  it;   and  his  representatives,  the  defendan 
tain  it. 

[1]  The  case,  then,  if  such  duress  be  established,  is  i 
which  makes  the  receipt  and  retention  of  the  fruits  of 
volve  a  liability  upon  the  principal,  though  innocent  of 
ticipation  in  the  wrong.  Krumm  v.  Beach,  96  N.  Y. 
and  her  husband  were  about  to  sail  for  England.  Di: 
her: 

"  *You  cannot  sail  for  Europe.  You  cannot  take  that  stean 
asked  why.  He  said,  *You  cannot,  unless  you  give  me  $1.0 
Vroom  hnd  no  right  to  make  the  contract  he  made,  and  I  sht 
rested  before  he  takes  the  steamer,  if  you  don't  give  me  $1,00( 
royalties  back.'  He  said  that  Mr.  Vroom  had  made  a  contra« 
money  from  Mr.  Litt  under  false  pretenses;  that  he  could  i 
etc. ;  that  he  had  discovered  Mr.  Vroom  had  no  right  to  mak 
etc. 

Plaintiff  gave  her  check  and  sailed.  Defendants  coi 
threat  was  of  an  arrest  in  a  civil  action.  Plaintiff's  te 
that  she  understood  it  to  be  an  arrest  for  obtaining  n 
pretenses.  That  would  generally  mean  a  criminal  a; 
must  be  taken  as  generally  used,  nor  should  we  refine  t 

*For  other  casei  aee  same  topic  &  S  number  in  Dec.  A  Am.  Digs.  1907  to  dal 
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less  we  afford  the  crafty  opportunity  to  cunningly  and  intentionally 
gain  a  wrongful  benefit  without  incurring  liability.  I  believe  both 
Dingwell  and  plaintiff  understood  the  words  to  threaten  arrest  upon 
a  criminal  charge. 

[2]  The  common-law  rule  that  there  must  be  a  threat  of  unlawful 
arrest,  and  imprisonment,  no  longer  prevails.  The  phrase  "duress 
per  minas"  may  be  used  for  brevity  or  convenience,  even  though  the 
action  be  one  to  declare  void  a  contract  obtained  by  coercion  and  re- 
cover the  money  paid. 

"However  we  may  classify  the  case,  the  rule  is  firmly  established  that  in 
relation  to  husband  and  wife,  etc.,  each  may  avoid  a  contract  Induced  and 
obtained  by  threats  of  Imprisonment  of  the  other,  and  It  is  of  no  consequence 
whether  the  threat  is  of  a  lawful  or  unlawful  imprisonment"  Adams  v.  Ir- 
%-ing  National  Bank,  116  N.  Y.  606,  611,  23  N.  E.  7,  8,  6  L.  R.  A.  491,  15  Am. 
St.  Rep.  447. 

Judgment  is  ordered  for  plaintiff  for  $1,000,  with  interest  from 
date  of  demand,  to  be  computed  and  entered  by  clerk.  This  may  be 
treated  as  a  direction  of  a  verdict,  but  the  better  practice  in  this  case 
seems  to  me  to  be  to  regard  the  trial  by  the  jury  as  waived  and  sub- 
mit findings ;  but  plaintiff's  counsel  may  act  as  advised. 

Judgment  for  plaintiff. 


GLEASON  V.  HUDSON  VALLEY  RY.  CO. 
(Supreme  Court,  Appellate  DlYlslon,  Third  Department.    March  8,  1911.) 

1.  Daiiaoes  (§  24*) — Personal  Injuries— Pbospective  Consequences. 

In  an  action  for  personal  injuries,  the  defendant  is  not  entitled  to  show 
that  her  symptoms  after  the  injury  ''suggested  diabetes"  and  "indicated" 
that  it  was  caused  by  her  injury. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  U  65-68;  Dec. 
Dig.  S  24.*] 

2.  Evidence  (|  548*) — Opinion  Evidence— Examination  of  Experts. 

It  was  improper,  in  an  examination  of  medical  experts  testifying  in  a 
personal  injury  case,  to  bring  out  by  indirect  questioning  that  they 
thought  it  possible  that  the  injured  person  was  suffering  from  a  certain 
disease. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  S  2365 ;  Dec.  Dig. 
J  548.*] 

3.  Carriers  (§  280*) — Carriage  of  Passengers— Personai.   Injuries— Pre- 

sumption OF  Negligence. 

In  an  action  against  a  street  surface  railroad,  whose  main  line  of  travel 
lay  without  the  corporate  limits  of  cities  of  the  first  and  second  class^ 
for  personal  injuries  to  a  passenger,  held  not  negligence  on  the  part  of 
the  defendant  to  allow  the  motorman  and  conductor  to  remain  on  duty 
for  13  hours,  for  Labor  Law  (Consol.  Laws  1909,  c.  31)  |  6,  providing  that 
10  hours'  labor  shall  constitute  a  day,  applies  only  to  street  railroads 
whose  line  of  travel  lies  principally  within  the  corporate  limits  of  cities 
of  the  first  and  second  class,  and  Penal  Law  (Consol.  Laws  1909.  c.  40)  § 
1271,  has  no  application  to  this  case,  as  the  motorman  and  conductor  had 
not  been  on  duty  for  16  hours. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  §  2S0.*] 

•For  other  cases  see  same  topic  it  5  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Appeal  from  Washingtmi  County  Court. 

Action  by  Nellie  Gleason  against  the  Hudson  Valley  ] 
pany.  From  a  judgment  for  plaintiff,  and  an  order  de 
ant's  motion  for  a  new  trial,  defendant  appeals.  Rev 
raanded. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  ( 
SEWELL,  and  HOUGHTON,  JJ. 

James  McPhillips.  for  appellant.     . 
John  Van  Valkenburgh,  for  respondent. 

HOUGHTON,  J.  The  plaintiff  was  a  passenger  up 
defendant's  cars,  and  claims  that  she  was  injured  becaui 
started  before  she  had  an  opportunity  to  alight,  after  i 
to  permit  her  so  to  do.  The  defendant  contended  tha 
not  stopped  at  all,  and  that  the  plaintiff  attempted  to  j 
was  in  motion. 

We  think  the  very  great  weight  of  evidence  is  with 
upon  this  proposition,  and  we  would  reverse  the  judgnn 
a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence,  without  any  opinion,  except  for  certain  exc 
the  appellant  urges  upon  our  attention.     In  view  of 
which  must  be  had,  it  is  proper  that  we  give  them  cons 

[1]  Against  the  objection  of  the  defendant,  the  plai 
mitted  to  show  by  her  attending  physicians  that  her  sym 
ing  the  injury  "suggested"  diabetes  and  "indicated"  th 
was  caused  by  her  injuries.  Consequences  which  are  m 
tive  and  speculative  are  not  proper  to  be  considered 
damages.  Strohm  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  S 
Osterhout  v.  D.,  L.  &  W.  R.  R.  Co.,  138  App.  Div.  6 
Supp.  692;  Huba  v.  Schenectady  Railway  Co.,  85  App 
N.  Y.  Supp.  157.  Assuming  that  under  the  pleadings  it ' 
for  the  plaintiff  to  prove  that  she  suffered  from  diabet 
caused  by  the  injuries  which  she  received,  the  possibi 
suffering  was  not  proper  evidence.  [2]  The  physicians 
rectly  asked  their  opinion  on  the  subject,  and  their  a 
various  questions  indicate  the  doubt  that  existed  in  the 
The  rule  that  the  opinion  of  experts  should  be  confine 
consequences  based  upon  reasonable  certainty  is  so  broj 
ful  and  speculative  expressions  of  a  physician  should  i 
ted.  Whatever  a  physician  may  say  with  respect  to  the 
one  suffering  from  a  certain  disease  is  likely  to  be  cor 
jury  as  his  deliberate  opinion  on  the  subject,  when  he  hii 
feel  sure  enough  to  express  it. 

[3]  The  learned  trial  court  also  charged  the  jury  th; 
ligence  on  the  part  of  the  defendant,  which  might  be 
them,  if  the  motorman  and  conductor  worked  over  10 
day  that  the  accident  happened.     As  matter  of  fact,  t 
on  duty  about  13  hours.    While  it  was  proper  enough 
tiff,  if  she  could,  on  cross-examination,  to  show  that 
was  tired  out  or  sick  and  incapacitated,  it  was  not  i 
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any  violation  of  law,  on  the  part  of  the  defendant,  to  permit  him  to 
work  more  than  10  hours.  Section  6  of  the  labor  law  (chapter  31, 
Consol.  Laws  1909)  provides  that  10  consecutive  hours'  labor  shall 
constitute  a  day's  labor  in  the  operation  of  all  street  surface  railroads 
whose  main  line  of  travel  or  whose  roads  lie  principally  within  the 
corporate  limits  of  cities  of  the  first  and  second  class.  The  defend- 
ant's line  of  travel  and  route  does  not  lie  principally  within  the  cor- 
porate limits  of  cities  of  the  first  or  second  class,  although  its  south- 
em  terminus  is  Troy.  Therefore  this  section  of  the  labor  law  is  not 
applicable  to  it,  and  the  permitting  of  its  conductor  or  motorman  to 
work  more  than  10  hours  was  not  a  violation  of  law  upon  which  neg- 
ligrence  could  be  predicated.  The  defendant's  conductor  had  not  been 
on  duty  16  hours,  and  hence  there  was  no  violation  of  section  1271  of 
the  penal  law  (Consol.  Laws  1909,  c.  40).  It  was  not  proper,  there- 
fore, to  permit  the  jury  to  base  any  negligence  of  the  defendant  upon 
the  fact  that  its  motorman  and  conductor  had  been  on  duty  more  than 
10  hours  the  day  of  the  accident. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  the  event.      All  concur. 


HENNEKY  v.  STARK. 
(Supreme  Court,  Special  Term,  Wayne  County.    March,  1911.) 

1.  Waters  and  Water  Cour!ses  (§  165*) — Contract  Allowing  Flooding  op 

Land— Provision  for  Grading — ^Time  for  Performance. 

The  proYlsion  of  a  contract  bj'  which  plaintiff  gives  defendant  the  right 
to  raise  the  waters  of  a  pond  during  the  winter  months  of  several  years 
that  defendant  shall  grade  up  bridge  approaches  on  plaintiffs  land,  which 
the  raising  of  the  water  floods,  binds  defendant  to  do  the  grading  in  a 
reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
§  'Zl'd;   Dec.  Dig.  §  105.*1 

2.  Waters   and    Water   Courses   (§   165*) — Flooding    Lands— Contracts- 

Right  TO  Terminate— Waiver. 

January,  1909,  the  parties  made  a  contract,  whereby  plaintifif  gave  de- 
fendant the  right  to  raise  the  waters  of  a  pond  during  the  winter  months 
for  10  years,  commencing  November  20,  1909,  defendant  agreeing  to  pay 
plaintlfT  $25  per  year  In  advance  on  November  20th  of  each  year,  and  also 
agreeing  to  grade  up  the  bridge  approaches  on  plaintlflfs  land,  which  the 
raising  of  the  water  would  flood.  Held,  that  while  plaintifif  by  accepting 
$25  on  November  30,  1909,  waived  his  right  to  elect  to  end  defendant's 
flowing  privilege  because  of  defendant's  prior  omission  to  grade  the  ap- 
proaches, the  duty  to  do  the  grading  continued,  and  likewise,  for  subse- 
quent omission  of  the  duty,  any  right  which  had  existed  to  terminate  the 
privilege  for  omission  of  such  duty. 

TEd.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
S  213 ;   Dec.  Dig.  $  165.*] 

3.  Waters  and  Water  Courses  (S  165*> — Right  to  Flood  Land— Easement. 

The  privilege  given  by  contract  to  defendant  to  raise  the  waters  of  a 
pond  during  the  winter  months  only,  for  a  number  of  years  so  as  to  flood 
plaintiff's  land  is  an  intermittent  easement 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Dec.  Dig. 
i  165.*1 
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4.  Waters  and  Water  Courses  (§  165*) — rLOODiNO  Land— Contracts— Cove- 

nants OR  Conditions. 

Under  a  contract  by  which  plaintiff  gives  to  defendant  the  prlvll^^  to 
raise  the  waters  of  a  pond  during  the  winter  months  for  a  number  of 
years,  defendant  to  pay  $25  per  year  in  advance  each  year,  and  grade  up 
the  bridge  approaches  on  plalntifTs  land,  which  the  raising  of  the  wattf 
would  flood,  defendant's  engagement  to  grade  up  the  approaches  Is  not 
a  mere  independent  contract,  for  breach  of  which  only  an  action  for  dam- 
ages will  lie,  but  is  a  condition,  on  the  performance  of  which,  in  good 
time  and  in  a  reasonable  manner,  defendant's  right  to  continue  to  flow 
the  lands  depends. 

[Ed.  Note. — For  other  cases,  set  Waters  and  Water  Courses,  Cent  Dig. 
§  213 ;  Dec.  Dig.  §  165.*] 

5.  Waters  and  Water  Courses  (S  165*) — Brooding  Lands— Contracts— Ter- 

mination FOR  Nonperformance. 

The  engagement  of  defendant  in  a  contract  giving  him  the  privilege  to 
flood  plain tifiTs  land  for  a  number  of  years  to  grade  up  the  bridge  ap- 
proaches on  plaintiff's  land,  which  the  raising  of  the  water  would  flood, 
being  a  condition  on  the  performance  of  which  in  a  reasonable  time  his 
right  to  continue  to  flow  the  lands  depends,  the  mere  election  of  plaintiff, 
on  defendant's  failure  to  perform  in  a  reasonable  time,  to  terminate,  and 
service  of  notice  thereof  on  defendant,  without  more,  at  once  terminates 
the  right 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§  213 ;   Dec.  Dig.  §  165.*J 

6.  Waters  and  Water  Courses  <§  165*) — ^Flooding  Lands— Contracts— Ter- 

mination—Restoration  OP  IUght. 

Defendant's  privilege  to  flood  plaintiff's  land,  being  terminated  by  elec- 
tion of  plaintiff,  and  service  of  notice  thereof,  because  of  defendanf  s  fail- 
ure to  perform  in  a  reasonable  time  the  condition,  on  which  the  privlles:e 
was  f^anted,  that  defendant  grade  up  the  bridge  approaches  on  plaintiff's 
land,  which  would  be  flooded  by  the  raising  of  the  water,  is  not  restored 
by  defendant's  subsequently  doing  the  grading  without  plaintiff's  consent 
and  against  his  protest. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
S  213 ;   Dec.  Dig.  S  165.*] 

7.  Easements  (§  31*) — Forfeiture  for  Breach— Relief. 

Equity  will  not  relieve  one  from  forfeiture  of  his  easement  for  nonper- 
formance in  a  reasonable  time  of  a  condition,  where  there  was  no  good 
excuse  for  his  failure. 

[Ed.  Note.— For  other  cases,  see  Easements,  Dec.  Dig.  {  31.*1 

Action  by  John  Henneky,  Jr.,  against  George  M.  Stark  for  in- 
junction to  restrain  flooding  of  land.    Judgment  for  plaintiff. 

F.  E.  Converse,  for  plaintiff. 
Chamberlain  &  Page,  for  defendant 

SUTHERLAND,  J.  An  injunction  should  be  awarded  in  this 
case  restraining  the  defendant  from  flooding  the  land  of  the  plaintiff 
with  water  set  back  from  the  dam  maintained  by  defendant  on  Sal- 
mon creek  in  the  town  of  Williamson.  This  creek  runs  through  plain- 
tiff's farm.  The  dam  is  below,  on  land  owned  by  the  defendant,  who 
is  a  farmer  and  dealer  in  ice.  Formerly  this  dam  furnished  power  for 
a  sawmill,  which  it  would  appear  has  not  been  operated  during  the 
last  20  years,  but  the  dam  has  been  utilized  for  several  years  in  the 
winter  time  by  the  defendant  to  form  an  ice  pond,  the  defendant  clos- 

•For  other  cases  see  lAme  topic  it  5  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  ludnM 
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ing  the  sluiceway  and  raising  the  dam  by  flushboards  in  November 
and  opening  the  dam  after  the  ice  cutting  season  ends  in  the  spring. 
On  the  plaintiff's  farm  a  bridge  spans  the  creek,  the  approach  to  which 
is  through  a  lane  that  crosses  a  natural  depression  on  each  side  of 
the  bridge ;  and,  when  the  water  backs  up  sufficiently  from  the  dam, 
it  overflows  the  approaches  to  the  bridge  and  other  land  of  the  plain- 
tiflf.  The  parties  have  had  numerous  disputes  over  their  respective 
rights,  and  some  litigation  had  ensued  when  on  January  28,  1909,  a 
written  contract  was  entered  into  by  which  the  plaintiff  in  the  follow- 
ing terms  did — 

"'give  grant  and  convey  [unto  the  defendant]  the  right  and  privilege  of  flood- 
ing about  one  acre  of  land  on  the  premises  of  the  party  of  the  first  part 
*  *  ♦  so  that  the  party  of  the  second  part  may  maintain  the  ice  pond  as 
at  present  maintained,  on  his  premises  •  •  ♦  for  the  term  of  ten  years 
from  the  20th  day  of  November,  1909,  with  the  privilege  of  five  additional 
years,  if  he  so  desires,  provided  the  said  party  of  the  first  part  is  the  owner 
of  his  said  premises  at  the  end  of  said  ten  years  period. 

"Said  party  of  the  second  part  agrees  to  lower  the  water  so  that  said  flood- 
ing will  not  be  continued  beyond  March  15th  in  any  one  year,  unless  weather 
conditions  in  such  year  prevent  the  harvesting  of  sufilcient  ice  by  said  party 
of  the  second  part  up  to  that  data 

"Said  party  of  the  second  part  agrees  to  pay  to  said  party  of  the  first  part 
the  sum  of  $25.00  per  year  to  be  paid  in  advance  on  the  20th  day  of  Novem- 
ber in  such  year,  and  to  permit  said  party  of  the  first  part  to  take  from  his 
ice  house  one  ton  of  ice  per  year  during  said  term,  the  said  lee  to  be  so  taken 
at  such  times  as  said  party  of  the  second  part  shall  be  present  at  his  said  ice 
bouse. 

"Said  party  of  the  second  part  further  agrees,  to  grade  the  lane  of  said 
party  of  first  part  the  full  width  of  the  same,  as  it  now  exists,  from  bank  to 
bank  of  the  depression  on  each  side  of  the  bridge  as  it  now  stands  to  a  level 
with  said  bridge. 

"Said  party  of  the  second  part  shaU  have  the  right  to  raise  his  dam  so  as 
to  flood  additional  land  of  said  party  of  the  first  part,  provided,  however,  that 
be  shall  raise  said  lane  and  bridge  in  such  event,  to  such  a  height  that  no 
part  of  either,  said  lane  or  bridge  shall  be  under  water,  and  that  said  water 
shall  not  extend  to  nor  surround  any  of  the  fruit  trees  of  said  party  of  the 
first  part" 

[1]  No  time  was  specified  in  the  contract  when  the  grading  should 
be  done,  but  it  is  obvious  that  the  defendant  was  bound  to  complete 
it  within  a  reasonable  time  (Trustees,  etc.,  v.  City  of  New  York,  173 
N.  Y.  38,  65  N.  E.  853,  93  Am.  St.  Rep.  569),  in  order  to  minimize 
the  damage  caused  to  plaintiflF  by  the  exercise  of  the  flowage  priv- 
ilege by  giving  him  convenient  access  to  each  part  of  his  farm,  with- 
out being  impeded  by  the  water  backing  up  and  overflowing  the  ap- 
proaches to  the  bridge.  I  am  satisfied  upon  the  evidence  that  the  de- 
fendant did  not  do  the  grading  of  the  lane  within  a  reasonable  time, 
and  in  the  manner  contemplated  by  the  parties,  and  had  not  done  so 
up  to  and  including  November  30,  1910,  and  that  for  his  failure  to 
do  so  no  reasonable  excuse  has  been  shown. 

[2]  November  30,  1909,  plaintiff  accepted  $25,  the  amount  due  for 
the  winter  of  1909-10.  This  waived  his  right  to  then  elect  to  end  the 
flowing  privilege  for  the  omission  up  to  that  time  to  grade  the  lane ; 
but  the  duty  to  complete  the  grading  continued,  and  no  good  reason  is 
shown  why  it  was  not  done  in  the  summer  of  1910,  and  before  No- 
vember 30,  1910,  when  the  plaintiff  determined  to  declare  the  priv- 
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ilege  at  an  end.  On  or  about  that  day,  after  the  defer 
menced  to  flow  the  land  preparatory  to  the  winter's  ic 
plaintiff  served  upon  the  defendant  a  written  notice  th 
had  elected  to  terminate  defendant's  privilege  to  flov 
cause  of  his  failure  to  grade  the  land  as  required  b; 
and  because  he  had  failed  to  pay  the  $25  due  Novei 
The  defendant  then  tendered  the  $25,  which  was  decline 
tiff;  and  before  the  commencement  of  this  action,  an 
cember,  1910,  the  defendant,  without  plaintiff's  permiss 
his  protest,  drew  in  stones  and  dirt  and  raised  the  gn 
to  about  the  height  of  the  bridge  and  for  a  width  of 
would  have  been  a  substantial  compliance  with  the  co 
contract  had  the  grading  been  done  within  a  reasonabl 
fore  the  service  of  the  notice.  Notwithstanding  thi 
insisted  that  the  flowing  privilege  had  been  forfeited, 
has  been  brought  to  procure  an  injunction  restraining 
from  the  further  exercise  of  that  privilege. 

[3]  On  behalf  of  the  defendant,  it  is  claimed  that  th 
red  to  flow  the  land  is  an  irrevocable  easement,  and  t 
of  the  defendant  to  pay  $25  per  year  and  grade  the  Ian 
ent  covenants  upon  which,  if  broken,  an  action  at  la^ 
could  be  maintained,  but  are  not  conditions  either  pre 
sequent,  for  the  breach  of  which  the  easement  granted 
ant  can  be  forfeited.  The  privilege  conferred  upon  dei 
to  me  to  be  in  the  nature  of  an  intermittent  easement^ 
during  certain  months  only  each  year,  for  a  term  of  ] 
the  other  hand,  the  defendant's  engagement  to  grade 
height  of  the  bridge  was  something  more  than  a  me 
covenant.  It  was  a  condition,  the  performance  of  wh 
terially  affect  the  character  of  the  servitude  imposed 
land,  for  it  would  make  tolerable  a  privilege  which  o1 
result  in  a  very  serious  inconvenience.  To  flow  the  la 
grading  of  the  lane  to  the  required  height  would  and 
plaintiff  to  drive  or  walk  through  the  water  in  going  fr 
his  farm  to  the  other. 

I  do  not  forget  that  forfeitures  are  not  tavored,  a 
there  is  doubt  as  to  whether  the  engagement  of  a  gra 
considered  as  a  mere  collateral  covenant  with  a  right  ( 
a  breach  thereof,  or  as  a  condition  upon  the  breach  o 
^eiture  may  be  declared,  the  law  resolves  the  doubt  ii 
continuance  of  the  estate  granted.  But  in  this  case  i 
the  engageiment  of  the  defendant  to  grade  the  lane  \^f 
upon  the  performance  of  which,  in  good  time  and  in  a  n 
ner,  his  right  to  continue  to  flow  the  lands  necessa 
Munro  v.  S.  L.  S.  &  N.  R.  Co.,  200  N.  Y.  224,  93  N. 

[5]  If  that  is  the  correct  construction  to  place  upoi 
it  follows  that  the  election  of  the  plaintiff  and  the  ser 
tice  terminated  at  once  the  right  of  the  defendant  to  cc 
the  plaintiff's  land.  Kenner,  etc.,  v.  Am.  Contract  Co., 
202;  Parmelee  v.  O.  &  S.  R.  Co.,  6  N.  Y.  74;  Alle 
v.  Bradford  Oil  Co.,  21  Hun,  26.  affirmed  86  N.  Y.  63^ 
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No  action  of  ejectment  was  necessary;  and  it  has  been  held^hat 
in  such  a  case  ejectment  could  not  be  maintained  because  the  plaintiff 
is  in  possession  and  has  always  been  in  possession  of  the  lands  flowed 
(Wilklow  V.  Lane,  37  Barb.  244);  and,  of  course,  no  specific  act  in 
the  nature  of  an  entry  upon  the  land  flooded  was  essential  in  order 
to  terminate  said  privilege.  "The  law  never  requires  a  party  to  enter 
upon  himself."    Alleghany  Oil  Co.  v.  Bradford  Oil  Co.,  supra. 

[8]  If  the  flowing  privilege  was  at  an  end  once  for  all  upon  the 
service  of  the  notice,  then  the  subsequent  act  of  the  defendant  filling 
up  the  grade  without  plaintiff's  consent  would  not  restore  the  rights 
which  had  been  lost.  [7]  It  has  been  said  that  equity  in  a  proper  case 
may  relieve  a  party  from  a  forfeiture  which  he  has  excusably  incurred. 
Not  only  is  there  no  good  excuse  made  here,  but  the  uncontradicted 
evidence  is  that  although  the  preliminary  injunction  granted  in  this 
case,  as  modified  by  this  court,  forbids  the  defendant,  pendente  lite, 
from  raising  the  water  above  the  grade  of  the  lane  or  bridge,  the  water 
has  been  so  raised  so  that  in  January,  1911,  it  was  over  six  inches  above 
the  bridge.  The  boards  closing  the  16-foot  sluiceway  were  not  re- 
moved till  February  28th,  so  that  it  would  seem  that  the  defendant  has 
not  been  so  attentive  to  the  orders  of  the  court  as  to  invite  its  equitable 
interposition  to  relieve  him  from  his  forfeiture,  if  such  power  really 
exists. 


COVENTRY  V.  McCREERY  et  al. 
(Supreme  CSourt,  Appellate  Division,  First  Department.    April  7,  1911.) 

1.  Trusts  (|  44*) — Delivery  of  Deed— Evidence— Weight. 

Evidence  held  to  show  that  a  deed  creating  a  trust  was  not  delivered. 
tEd.  Note. — For  other  cases,  see  Trusts,  Dec.  Dig.  §  44.*] 

2.  Deeds  (S  54*) — Delivery— Necessity. 

Undelivered  deeds  are  inoperative. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent.  Dig.  §  11^;  Dec.  Dig.  S 
54.*] 

3.  Deeds  (§  56*) — Delivery— I ntej^tion. 

Delivery  of  a  deed  depends  upon  the  parties'  intent. 
[Ed.  Note. — For  other  eases,  see  Deeds,  Cent.  Dig.  H  117-125;    Dec. 
Dig.  §  56.*] 

4.  Appeal  and  Error  (§  1177*) — Re  vers  ai/— New  Trial— Necessity. 

On  reversal  of  a  Judgment  dismissing  the  complaint,  a  new  trial  must 
be  ordered  before  another  referee,  where  it  does  not  appear  that  the  facts 
entitling  plaintiff  to  recover  are  so  incontrovertibly  established  that  they 
could  not  be  changed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4597- 
4620;  Dec.  Dig.  §  1177.*1 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Edith  Coventry  against  Henry  Thomas  Coventry  and  oth- 
ers. From  the  judgment,  plaintiff  and  defendant  Coventry  appeaL 
Reversed,  and  new  trial  awarded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN. 
LAUGHLIN,  MILLER,  and  DOWLING,  JJ. 

•For  other  caMs  tee  same  topic  A  S  number  in  Dec.  &  Am.  Digi.  1907  to  date,  &  Rep'r  Indexes 
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John  M.  Bowers,  for  appellant  Edith  Coventry. 
John  L.  Wilkie,  for  appellant  H.  T.  Coventry. 
Manfred  W.  Ehrich,  for  respondent  Gerard. 
Paul  L.  Kiernan,  special  guardian,  for  respondent  M 

McLaughlin,  J.  [I]  Some  time  prior  to  Octobe 
plaintiff  in  this  action  contemplated  marriage  with  the  < 
entry.  Prior  to  such  marriage  she  consulted  counsel, 
of  placing  certain  of  her  property,  both  real  and  per; 
as  the  result  of  which  a  deed  of  trust  was,  on  the  date 
and  acknowledged  by  her,  as  party  of  the  first  part,  ; 
fendants  Norrie,  Iselin,  and  Gerard,  as  parties  of  the  J 
the  terms  of  which  certain  real  and  personal  property  j 
conveyed  and  transferred  to  the  parties  of  the  seconc 
for  the  plaintiff  for  life,  with  a  power  of  appointmen 
remainder  to  her  issue,  and  heirs  at  law  in  case  she  left 
her  failure  to  exercise  the  power  of  appointment.  The 
was  not  intended  by  her  or  the  trustees  named  therein 
until  after  she  had  obtained  the  written  approval  of  he 

Pending  the  marriage  and  the  obtaining  of  such  app 
was  left  in  the  possession  of  Mr.  John  M.  Bowers,  her 
sel,  who  was  the  senior  member  of  the  firm  of  Bowers 
marriage  took  place  as  contemplated,  but  the  husbati 
prove  of  the  deed,  and  his  written  consent  was  not  ol 
upon  she  sought  to  have  the  deed  destroyed.  One  ( 
named  therein — Mr.  Gerard — would  not  consent  there tc 
in  law  it  had  been  delivered  and  was  effective,  and  thai 
have  the  same  canceled.  She  then  brought  this  action  i 
of  procuring  a  judgment  to  the  effect  that  the  deed  be 
and  of  no  effect.  Two  of  the  trustees  did  not  appear  oi 
action.  The  objecting:  trustee  interposed  an  answer, 
raising  any  issue  as  to  the  facts,  denied  the  conclusio 
therefrom  to  the  effect  that  the  deed  had  never  become  c 
guardian  ad  litem  of  the  infant  children  of  the  plaintiff 
usual  guardian's  answer. 

There  was  no  dispute  at  the  trial  as  to  the  executio 
that  it  was  left  with  plaintiff's  personal  counsel,  not  1 
until  the  marriage  had  taken  place  and  the  written  a 
husband  obtained;  that  such  approval  was  not  obtaine 
reason  plaintiff  sought  to  have  the  deed  canceled  and  < 
that  the  trustees  never  took  possession  of  either  the  p 
property  mentioned  therein,  or  exercised  any  control  ( 
These  facts  were  established  by  the  testimony  of  the  pi 
husband,  corroborated  by  two  of  the  trustees,  Norrie  ; 
by  the  witnesses  John  M.  and  William  C.  Bowers,  Le 
Wbeelock. 

Notwithstanding  the  foregoing  fact§  were  uncontrac 
eree  found  as  a  fact  that  the  deed  was  duly  executed, 
and  delivered,  and,  as  conclusion  of  law,  that  it  **has  1 
the  delivery  thereof  and  still  is  in  full  force  and  effect/ 
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Upon  dismissed  the  complaint  upon  the  merits.  Judgment  was  entered 
upon  the  report,  from  which  this  appeal  is  taken. 

There  is  not  only  no  evidence  in  the  record  to  'sustain  the  finding 
that  the  deed  was  ever  delivered,  but  such  finding  is  contrary  to  the 
uncontradicted  evidence.  This  finding  is  apparently  based  upon  a  let- 
ter written  by  the  plaintiff  to  her  personal  counsel,  Mr.  Bowers,  to 
the  effect  that  her  husband  did  not  approve  of  the  deed,  and  for  that 
reason  she  desired  "to  cancel  the  existing  trust,"  and  the  answer 
thereto,  which  was  written  in  the  name  of  Bowers  &  Sands,  by  Mr. 
Middlebrook,  approved  by  Mr.  Gerard,  to  the  effect  that  the  deed 
could  not  be  canceled  or  altered.  [2]  A  deed  does  not  become  opera- 
tive until  there  has  been  a  delivery.  This  is  so  elementary  the  cita- 
tion of  authorities  is  unnecessary.  [3]  Whether  facts  which  are  al- 
leged to  constitute  a  delivery  have  that  effect  depends  upon  the  in- 
tention of  the  parties.  Fisher  v.  Hall,  41  N.  Y.  416;  Mcllhargy  v. 
Chambers,  117  N.  Y.  532,  23  N.  E.  561 ;  Ten  Eyck  v.  Whitbeck,  156 
N,  Y.  341,  50  N.  E.  963;  Sarasohn  v.  Kamaiky,  193  N.  Y.  203,  86 
N.  E.  20. 

Here  the  evidence  establishes  beyond  question  that  it  was  the  in- 
tention of  the  plaintiflF  that  the  deed  should  never  be  delivered  or  be- 
come operative  as  a  valid  instrument  until  her  husband  had  signified^ 
in  writing,  his  approval  thereof.  At  no  time  was  there  any  intention 
on  her  part  to  make  a  present  delivery,  or  on  the  part  of  the  trustees 
to  make  a  present  acceptance.  This  all  of  the  parties  thoroughly  un- 
derstood. It  was  not  a  conditional  delivery,  but  instead  a  case  where 
no  delivery  whatever  was  made,  or,  as  said  in  Hamlin  v.  Hamlin, 
192  N.  Y.  164,  84  N.  E.  805— 

**a  case  where  the  deeds  were  not  to  pass  out  of  the  possession  of  the  grantor 
until  certain  conditions  were  fulfilled." 

That  this  was  the  plaintiff's  intention,  and  so  understood  by  all 
of  the  trustees,  is  established  by  uncontradicted  evidence.  The  plain- 
tiff testified,  positively,  that  it  was  not  her  intention  to  deliver  the  deed 
until  her  husband's  approval  had  been  obtained.  She  is  corroborated 
by  the  positive  testimony  of  Mr.  Bowers,  Mr.  William  C.  Bowers,, 
the  notary  who  took  the  acknowledgments,  Mr.  Norrie  and  Mr.  Iselin, 
two  of  the  trustees,  and  inferentially  at  least  by  the  answer  of  Mr. 
Gerard,  the  third  one.  She  is  not  only  corroborated  by  these  wit- 
nesses, but  also  by  the  acts  of  the  parties  with  respect  to  the  deed 
itself,  and  the  property  therein  described.  The  deed  was  left  in  the 
possession  of  her  personal  counsel,  and  has  there  since  remained. 
Not  one  of  the  trustees  has  ever  taken  possession  of  any  of  the  prop- 
erty or  assumed  to  exercise  any  control  over  it. 

In  attempting  to  apply  legal  principles,  curious  and  apparently  ab- 
surd results  are  sometimes  reached;  but,  so  far  as  I  know,  no  deci- 
sion is  quite  as  curious  or  absurd  as  the  judgment  in  this  case  upon 
the  foregoing  facts,  by  which  the  deed  in  question  was  held  to  have 
been  delivered  against  the  express  intention  of  the  plaintiff,  and  that 
she  was  powerless  to  cancel  or  destroy  it,  because,  in  a  letter  to  her 
personal  counsel,  she  referred  to  such  instrument  as  "the  existing 
trust,"  and  a  lawyer  had  expressed  an  opinion  that  it  could  not  be  re- 
called. 
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[4]  If  these  views  be  correct,  then  the  judgment  mu 
and  if  it  were  conceded  that  the  facts  could  not  be  chc 
so  incontrovertibly  established  that  they  could  not  be 
a  new  trial,  we  would  direct  judgment  in  favor  of  th 
the  relief  asked.  This,  however,  does  not  appear,  and  i 
a  new  trial  must  be  ordered  before  another  referee,  wi 
appellants,  against  the  respondent  Gerard,  to  abide  the 
v.  Kelly,  197  N.  Y.  76,  89  N.  E.  875.    All  concur. 


In  re  KUCIEI^KrS  ESTATE. 
(Supreme  Court,  Appellate  Division,  First  Department    i 

Taxation  (§  876*) — Transfer  Tax— Subjects. 

A  legacy  to  Cooper  Union,  by  a  testator  who  died  Noi 
is  subject  to  a  transfer  tax,  though  Laws  1859,  c.  279,  {  11 
taxation  property  of  and  endowments  to  the  Union. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  { 

Appeal  from  Order  of  Surrogate,  New  York  Count) 

In  the  matter  of  the  transfer  tax  upon  the  estate  of 
ski,  deceased.  From  an  order  of  the  surrogate,  deck 
exempt,  appeal  is  taken.    Reversed,  and  order  fixing  ta: 

See,  also,  128  N.  Y.  Supp.  1130. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHU 
SCOTT,  and  MILLER,  JJ. 

Henry  A.  Miller,  for  appellant. 
H.  B.  Closson,  for  respondent. 

MILLER,  J.  The  question  in  this  case  is  whethe 
$5,000  to  Cooper  Union,  given  by  a  testator  who  died  o 
of  November,  1901,  is  subject  to  a  transfer  tax.  Coop 
incorporated  by  chapter  279  of  the  Laws  of  1859,  wh 
Peter  Cooper  to  convey  to  the  corporation  certain  pn 
purpose  of  founding  a  public  institution  for  the  purpo 
forth.    Section  11  provided: 

"The  premises  and  property  mentioned  in  the  said  deed  an< 
any  time  belong  to  or  be  held  in  trust  by  the  corporation  he 
the  trustees  thereof,  including  all  endowments  made  to  it,  sha 
any  part  thereof,  be  subject  to  taxation  while  the  same  shall 
to  the  uses,  intents  and  purposes  hereby  and  in  the  said  deed 

The  learned  surrogate  held,  on  the  authority  of  ] 
Cooper  Union  v.  Wells,  180  N.  Y.  537,  72  N.  E.  1147 
acy  was  not  taxable. 

Cooper  Union  and  Roosevelt  Hospital  are  in  the  sar 
far  as  the  exemption  clauses  in  their  charters  may  be  r 
ducements  held  out  by  the  Legislature  and  acted  upon  b 
ers.    The  Court  of  Appeals  in  at  least  four  cases  has  p; 

^For  other  cases  see  same  topic  &  §  number  in  Dec.  &  Am.  Digs.  1907  to  dat 
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question  as  to  what  extend  the  said  exemption  clauses  have  been  re- 
pealed by  the  general  tax  law  (Laws  1896,  c.  908).  Matter  of  Hun- 
tington, 168  N.  Y.  399,  61  N.  E.  643 ;  People  ex  rel.  Cooper  Union  v. 
Wells,  180  N.  Y.  537,  72  N.  E.  1147;  People  ex  rel.  Cooper  Union  v. 
Gass,  190  N.  Y.  323.  83  N.  E.  64,  123  Am.  St.  Rep.  549;  People  ex 
rel.  Roosevelt  Hospital  v.  Raymond,  194  N.  Y.  189,  87  N.  E.  90.  It 
is  therefore  sufficient  for  us  to  ascertain  precisely  what  was  decided 
in  those  cases. 

In  Matter  of  Huntington  it  was  decided  that  a  legacy,  given  to  the 
Roosevelt  Hospital  by  a  testator  who  died  in  1900,  was  subject  to  the 
transfer  tax ;  in  People  ex  rel.  Cooper  Union  v.  VVells,  it  was  decided 
that  real  property,  conveyed  by  Edward  Cooper  and  Abraham,  S. 
Hewitt,  trustees  of  Peter  Cooper  and  Edward  Cooper  and  Sarah 
Amelia  Hewitt,  devisees  and  heirs  at  law  of  Peter  Cooper,  and  which 
was  leased  by  the  relator  for  revenue,  was  not  subject  to  assessment 
for  general  taxation;  in  People  ex  rel.  Cooper  Union  v.  Gass,  a 
mortgage,  representing  funds  received  by  the  relator  from  endow- 
ments, and  not  in  any  manner  proceeding  from  its  founder,  was  held 
to  be  subject  to  the  mortgage  tax;  and  in  People  ex  rel.  Roosevelt 
Hospital  V.  Raymond,  it  was  decided  tliat  the  property  of  the  relator, 
derived  from  the  estate  of  its  founder,  was  not  assessable  for  purposes 
of  general  taxation.  It  will  thus  be  seen  that  the  first  case  is  decisive 
of  this,  unless  it  was  overruled  by  the  subsequent  decisions. 

No  opinion  was  written  in  People  ex  rel.  Cooper  Union  v.  Wells, 
either  at  the  Appellate  Division  or  in  the  Court  of  Appeals.  But  the 
discussion  in  People  ex  rel.  Roosevelt  Hospital  v.  Raymond  shows 
that  the  Court  of  Appeals  considered  that  case  as  though  the  property 
sought  to  be  assessed  was  derived  from  the  original  founder  or  his 
estate.  In  People  ex  rel.  Cooper  Union  v.  Gass,  the  decision  was  put 
upon  the  broad  ground  that  the  charter  of  Cooper  Union  was  only  a 
quasi  contract,  revocable  at  the  will  of  the  grantor,  and,  while  it  was 
pointed  out  that  the  mortgage  in  question  represented  funds  received 
from  endowments,  not  proceeding  from  the  property  conveyed  by  the 
founder,  the  decision  was  not  put  upon  that  distinction. 

It  is  to  be  noted  that  the  section  of  the  mortgage  tax  law  involved 
in  that  case  (Laws  1906,  c.  532,  §  292,  now  Consol.  Laws  1909,  c.  60, 
§  252),  while  very  broad  in  its  language,  did  not  directly  mention 
said  chapter  279  of  the  Laws  of  1859.  In  People  ex  rel.  Roosevelt 
Hospital  V.  Raymond,  the  earlier  decisions  were  discussed  by  Judge 
Gray,  writing  for  a  majority  of  the  court,  and,  though  their  applica- 
tion was  limited  to  the  precise  state  of  facts  involved  in  each,  none 
of  them  were  overruled.  Judge  Gray  conceded  that  the  reserved 
power  to  alter  or  repeal  existed,  and  expressly  based  the  decision 
upon  the  ground  that  the  property  in  question  was  derived  from  the 
estate  of  James  H.  Roosevelt,  the  founder.    He  said : 

"Under  the  rule  of  that  case  [referring  to  Matter  of  Huntington],  whatever 
property  was  acquired  by  the  Roosevelt  Hospital,  subsequently,  from  other 
sources  than  Roosevelt's  estate,  became  subject  to  taxation  upon  the  passage 
of  the  general  tax  law  of  1896,  unless  It  was  covered  by  the  provisions  for  ex- 
emption in  section  4  of  the  statute." 

128N.Y.S.— 49 
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It  follows  that  thife  case  is  controlled  by  Matter  of  Huntington  and 
People  ex  rel.  Cooper  Union  v.  Gass,  supra. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  order,  fixing  the  tax,  reinstated.    All  concur. 


(TO  Misc.  Rep.  327.) 

TIMMERMANN  v.  COHN  et  aL 

(Supreme  Court,  Special  Term,  Kings  County.    January,  1911.) 

1.  Husband  and  Wife  (f  le*) — Reai*  Estate  of  Wife— Hostile  Possession. 

I\>ssession  by  a  husband  of  hJs  wife's  property  is  not  adverse  to  her 
80  long  as  coverture  continues. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  IflOO 
106;   Dec.  Dig.  I  16.»] 

2.  Adverse  Possession  (§  63*) — Hostile  Nature  of  Possession. 

Where  a  husband  built  on  his  own  land  and  extended  his  bnlldlns; 
BO  as  to  cover  a  strip  of  adj&tning  lands,  of  which  his  wife  was  the  owner, 
and  the  wife  and  her  husband  conveyed  the  wife's  lands  by  a  descrip- 
tion including  the  strip  covered  by  her  husband*s  building,  th«  husband's 
possession  of  the  strip  was  adverse  to  the  grantee  from  the  time  title 
passed  to  him ;   he  having  knowledge  of  the  facts. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Dec  Dig.  {  63.*] 

3.  Adverse  Possession  (§  33») — Notoriety  of  Possession — ^Evidence. 

Evidence  held  to  show  that  a  grantee  of  land  knew  when  he  took  the 
deed  that  part  of  the  land  conveyed  was  in  the  adverse  possession  of 
another,  and  had  been  so  for  14  years. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Dec.  Dig,  {  33.*J 

4.  Adverse  Possession  (§§  70,  85*)— Hostile  Possession — Evidence. 

Claim  of  title  may  \ye  evidenced  by  acts  alone  as  well  as  by  asser- 
tion, and  possession  accompanied  by  the  usual  acts  of  ownership  is 
presumed  adverse  till  shown  to  be  otherwise. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent.  Dig.  H  3W. 
498;    Dec.  Dig.  §§  70,  85.*] 

5.  Adverse  Possession  (§  11») — Intention  of  Parties. 

Adverse  possession  depends  on  the  intention  of  the  person  in  posses- 
sion to  hold  adversely  to  every  other  title,  and  that  intention  can  at  all 
times  be  best  ascertained  by  the  acts  of  the  person  in  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Possession,  Cent  Dig.  SS 
C7-6D;    Dec.  Dig.  §  11.*] 

6.  Champerty  and  Maintenance  (§  7») — Mortgages  (|  427*) — Land  Held 

Adversely — Foreclosure — Necessary  Parties. 

Where  part  of  land  mortgaged  was  covered  by  a  building  on  adjoin- 
ing premises  and  claimed  adversely,  the  mortgage  was  void  under  Real 
Property  Law  (I^aws  1896,  c.  547)  §  225,  making  grants  of  land  void, 
where  it  is  in  the  actual  adverse  possession  of  another  than  the  grantor, 
and  hence  the  mortgagee  was  not  a  necessary  party  to  the  foreclosure 
of  a  subsequent  mortgage  on  the  adjoining  land  and  building. 

[Ed.  Note. — For  other  cases,  see  Champerty  and  Maintenance,  Cent 
Dig.  §§  54-110;  Dec.  Dig.  §  7;»  Mortgages,  Cent  Dig.  (  1284;  Dec 
Dig.  §  427.*J 

7.  Deeds  (§  139*) — Exception — Validity. 

The  owner  of  land  erected  a  building  which  extended  over  a  strip 
belonging  to  an  adjoining  owner,  and  obtained  title  to  the  strip  by  ad- 
verse possession.  A  subsequent  owner  of  the  building  conveyed  it  by 
deed  expressly  excepting  so  nmch  as  was  Included  in  the  strip  by  metes 

*For  other  cases  see  same  topic  A  8  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  iDdsxat 
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and  bounds.    Held,  that  the  exception  was  repugnant  to  the  grant  of  the 
realty  and  Its  appurtenances,  and  invalid. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  (  458;  Dec.  Dig. 
i  130.*J 

8.  Deeds  (§  139») — Exceptions — Validity. 

An  exception  In  a  deed  in  favor  of  one  not  a  party  to  the  instrument 
is  Invalid. 

[Ed-  Note.— For  other  cases,  see  Deeds,  Dec.  Dig.  f  139.*] 

9.  Deeds  (|  93*) — Constbuction — Intent  of  Parties. 

The  intent  of  the  parties  to  a  deed  must  be  gathered  from  its  lan> 
guage. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent  Dig.  §  231;  Dec.  Dig. 
§93.»] 

Action  by  Carl  Timmermann,  as  executor,  etc.,  against  Isidor  Cohn 
and  others  to  foreclose  a  mortgage.  The  purchaser  at  the  sale  moved 
to  be  relieved  of  her  bid  and  to  be  repaid  the  deposit,  and  plaintiff 
moved  for  a  resale.  Motion  of  purchaser  denied,  and  motion  of  plaij»- 
tiff  granted.  . 

Huberty  &  Greifenstein,  for  plaintiff. 
A.  Stephen  Aaronstamm,  for  purchaser. 
Leopold  Levy,  for  defendant  Cohn. 

MADDOX,  J.  Action  for  foreclosure  of  mortgage  covering  real 
property,  sale  had  pursuant  to  a  judgment  therein,  and,  the  purchaser 
refusing  to  complete  because  of  certain  asserted  objections  to  the  title 
tendered,  two  motions  are  made;  i.  e.,  one  by  the  purchaser  to  be 
relieved  from  her  bid,  to  be  repaid  the  10  per  cent,  of  the  sum  bid, 
also  her  incidental  expenses  and  for  such  further  relief  as  she  may 
be  entitled  to,  and  the  other  by  the  plaintiff  for  a  resale,  pursuant  to 
said  judgment,  of  said  mortgaged  premises. 

The  purchaser  presents  three  grounds  of  objection,  aU  of  which  re- 
late to  a  gore-shaped  piece  of  land  forming  a  part  of  the  rear  of  the 
premises  described  in  said  mortgage  and  judgment.  Fropi  the  pa- 
pers, including  the  survey,  it  appears  that  all  of  said  mortgaged  prem- 
ises are  covered  by  a  brick  building  the  walls  of  which  are  party  walls 
and  run  along  the  exterior  lines  of  said  gore;  in  other  words,  all  of 
said  gore  is  embraced  within  the  walls  of  and  is  in  fact  physically 
covered  by  a  brick  building  three  stories  high,  fronting  upon  and 
known  as  Nos.  665  and  667  Broadway,  a  leading  business  thorough- 
fare in  that  section  of  Brooklyn.  The  mortgaged  premises,  excepting 
said  gore,  were  conveyed  to  one  John  F.  Battermann  in  February, 
1873.  The  premises  immediately  adjoining  on  the  south  and  east 
thereof,  and  then  including  said  gore,  were  conveyed  in  July,  1865, 
to  Sophia  Battermann,  wife  of  said  John  F.  The  brick  building,  as 
it  now  stands  on  said  mortgaged  premises,  and  said  party  walls  em- 
bracing said  gore,  were  erected  or  reconstructed  about  the  year  1875, 
and  at  the  time  of  the  commencement  of  this  action — notice  of  lis 
pendens  was  filed  April  20,  1910 — had  been  standing  about  35  years. 
The  building  was  then  in  the  possession  of  the  owner,  John  F.  Bat- 
termann, and  that  possession  and  the  use  of  the  whole  building,  which, 

*For  other  cases  see  same  topic  ft  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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as  said  before,  included  said  gore  and  ali  of  it,  was  < 
and  open.  From  the  physical  conditions  existing  during 
of  time  the  fact  that  the  gore  was  covered  by  a  part 
and  that  the  possession  of  the  building  included  possess 
was  most  notorious,  since  access  to  any  part  of  the  g 
sarily  through  that  building  only,  not  from  the  outside. 

The  executor  of  John  F.  Battermann,  deceased,  in  } 
veyed  the  premises  described  in  the  mortgage  foreclose 
Cohn,  who  executed  and  delivered  the  mortgage  in  qui 
a  part  of  the  purchase  money  for  such  conveyance. 
Sophia  Battermann  continued  the  owner  of  the  premii 
to  her  in  1865  until  December  28,  1889,  when,  her  sai< 
ing  with  her  therein,  she  conveyed  the  same  by  the  sj 
as  in  the  deed  to  her  to  William  Battermann,  their  s 
was  recorded  December  30,  1889.  In  the  deed  to  Willi 
it  is  expressly  declared  that  the  "description  is  intended 
this  deed  to  convey  in  fee  simple,  and  does  hereby  ir 
vey,  all  the  right,  title  and  interest  of  the  said  Sopt 
of  the  first  part,  in  and  to  any  real  estate  which  she  n 
in  her  own  name  and  right  and  has  not  heretofore  c 
plot  of  ground  bounded  by  Ewen  street,  Varet  street 
being  the  same  premises  conveyed*'  to  her  by  the  deed 
referred  to,  and  the  covenants,  including  that  of  wj 
Sophia  alone.  The  purchaser's  counsel  has  not  call 
or  asserted  that  there  are  any  conveyances  of  record  b] 
part  of  the  premises  conveyed  by  the  deed  of  1865,  rec 
to  William.  If  there  were  no  such  conveyances  by 
absence  of  proof  to  the  contrary  we  may,  I  think,  ass 
none,  then  is  not  that  declaration  significant  when  we  c 
of  the  erection  by  her  husband  of  his  adjoining  bui 
over  the  gore  of  land  in  question,  an  encroachment  of 
on  one  line  of  that  gore  and  about  four  feet  along 
that  can  be  no  aid  to  us  in  solving  the  questions  prese 
no  evidence  of  any  grant  to  him,  or  of  any  permissioi 
quiescence  by  her  in  or  to  such  encroachment  by  him 
It  furnishes  no  proof  that  he  held  adversely  or  in 
wife's  title. 

[1]  Indeed,  so  long  as  coverture  continues,  neithi 
nor  the  wife  can  invoke  as  against  the  other  the  doct 
possession.  1  Am.  &  Eng.  Ency.  of  Law,  820;  1  Cy 
owitz  V.  Brown,  3  Misc.  Rep.  1,  23  N.  Y.  Supp.  792. 
may  here  again  be  called  to  the  fact  of  John  F.  Battel 
with  his  wife  in  the  conveyance  to  their  son  of  the 
by  a  description  which  includes  the  gore  in  question,  ; 
in  my  opinion,  negativing  any  intention  on  his  part 
versely  to  his  wife. 

[2]  But  a  .different  situation  is  presented  as  to  th( 
iiam  Battermann.  As  to  him  the  holding  was  adve 
from  the  time  title  to  the  adjoining  property  vested  in  t 
ical  occupation  of  the  gore  was  of  itself  notice  to  hin 
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possession  and  he  knew  it,  since  he  took  title  with  full  knowledge  of 
the  fact  that  the  gore  was  included  within  the  walls  of  his  father's 
building,  and  also  the  length  of  time  the  building  and  the  walls  thereof 
had  stood. 

[3]  It  appears  that  William  has  by  affidavit  verified  September  14, 
1910,  and  now  in  the  possession  of  Mr.  Thomas  E.  Pearsall,  the  ref- 
eree herein,  and  a  copy  of  which  affidavit  is  appended  to  plaintiff's 
papers,  made  oath  that  he  recollects  when  the  buildings  Nos.  665  and 
667  Broadway  were  erected  by  his  father,  and  "that  the  same  were 
so  erected  or  built  more  than  thirty  years  prior  to  the  date  of  'his*  af- 
fidavit, and  that  to  the  best  of  'his'  recollection  it  was  some  time  dur- 
ing the  year  1875,"  and,  further,  "that  the  walls  at  such  time  erected 
are  the  same  as  now  upon  said  premises ;  that  the  original  walls  were 
never  destroyed  by  fire  or  otherwise."  No  better  evidence  can  be 
looked  for  or  had  than  that  furnished  here  by  the  person  against 
whom  the  adverse  possession  is  claimed",  and  when  his  declarations  and 
statements  are  against  his  interest  and  in  support  of  the  assertion  of 
an  open,  visible  and  notorious  adverse  possession.  And,  again,  there 
is  the  affidavit  of  Mr.  Huberty,  verified  September  15,  1910,  as  to  the 
erection  of  said  building  and  the  walls  thereof  in  1875,  and  the  fact 
that  the  same  are  now  as  they  were  at  that  time. 

At  the  time  of  conveyance  to  William,  his  father,  John  F.  Batter- 
mann,  was  the  owner  and  in  actual  possession  of  the  building  then 
and  still  standing  upon  the  premises  in  question  here.  His  claim  of 
title  was  to  the  whole  thereof,  and  that  of  necessity  included  the  land  * 
on  which  it  stood.  He  and  his  successors  in  title  have  so  continued  in 
uninterrupted,  and,  so  far  as  appears  here,  in  undisputed,  possess^ion 
of  said  building  and  premises  until  this  time,  a  period  of  more  than 
21  years,  and  more  than  20  years  had  elapsed  before  the  commence- 
ment of  this  action.  No  claim  of  title  founded  on  a  written  instru- 
ment, judgment,  or  decree  is  made  here,  and  it  may  well  be  urged  that  • 
there  is  no  evidence  of  any  oral  claim  of  title  by  John  F.  Battermann 
or  of  his  successors  in  the  record  title;  [4]  but  that  is  not  essential, 
since  as  held  in  Barnes  v.  Light,  116  N.  Y.  34,  39,  22  N.  E.  441,  442: 

"A  claim  of  title  may  be  made  by  acts  alone,  quite  as  effectively  as  by  tbe 
most  empbatic  assertions." 

And  again : 

"Possession,  accompanied  by  tbe  usual'  acts  of  ownersbip,  is  presumed  to 
be  adverse  until  shown  to  be  subservient  to  tbe  title  of  another."  Id.,  116 
N.  Y.  40,  22  N.  E.  442. 

This  has  been  the  recognized  rule  since  1826,  when  La  Frombois  v. 
Jackson,  8  Cow.  589,  18  Am.  Dec.  463,  was  decided.  See,  also.  Hind- 
ley  v.  Manhattan  R.  Co.,  185  N.  Y.  353,  355,  356,  78  N.  E.  276; 
Campbell  v.  Holt,  115  U.  S.  620,  623,  6  Sup.  Ct.  209,  29  L.  Ed.  483; 
Baker  v.  Oakwood,  123  N.  Y.  16,  27-30,  25  N.  E.  312,  10  L.  R.  A. 
387,  and  cases  cited. 

[5]  Adverse  possession  depends  on  the  intention  of  the  person  in 
possession  to  hold  adversely  to  every  other  title,  and  that  intention 
can  at  all  times  be  best  ascertained  by  tne  acts  of  the  person  in  pos- 
session.   Here  we  have  proof  of  the  adverse  and  hostile  occupation 
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and  possession  of  the  piece  of  land  included  within  the  gore,  accom- 
panied with  the  usual  acts  of  ownership  of  property  in  a  large  and 
populous  city,  continuously  and  without  interruption  for  a  period  of 
more  than  20  years,  and  any  title  and  right  of  entry  which  William 
Batterpiann  may  have  had  are  lost.  The  bar  of  the  statute  of  limita- 
tions (Cqde  Civ.  Proc.  §§  365,  366,  371,  372)  has  run,  ana  the  pur- 
chaser's first  ground  of  objection  is  without  merit,  since,  as  held  in 
Baker  v.  Oakwood,  supra,  "a  clear  adverse  possession  for  twenty 
years  constitutes  a  title  which  a  purchaser  at  a  judicial  sale  may  not 
refuse." 

[8]  The  claim  that  the  Germania  Savings  Bank  is  a  necessary  party 
to  this  action  and  has  a  mortgage  lien  upon  the  gore  piece  of  land  be- 
fore referred  to  is  not  well  founded.  That  mortgage  was  prior  to 
the  one  here  foreclosed,  and  was  given  by  said  William  Battermann 
and  his  wife  to  the  bank  in  September,  1898,  at  which  time  the  land 
included  in  said  gore  was,  and  for  more  than  eight  years  previously 
had  been,  held  and  actually  occupied  and  possessed  by  said  John  F. 
Battermann  adversely  to  the  said  mortgagor,  William  Battermann, 
as  is  evidenced  by  said  William  Battermann's  affidavit  before  referred 
to.  The  provisions  of  section  225  of  the  real  property  law  (Laws  of 
1896,  c.  547)  were  then  controlling,  and  hence,  as  against  the  "person 
claiming  under  a  title  adverse  to  that  of  the"  mortgagor,  the  mort- 
gage was  void.  The  mortgagor  has  not  recovered  possession,  and 
there  has  been  and  there  is  now  no  estate  or  lien  in  or  against  said 
'  premises  in  favor  of  the  Germania  Savings  Bank.  See  De  Garmo  v. 
Phelps,  176  N.  Y.  455,  68  N.  E.  873;  Real  Prop.  Law  (Consol.  Uws 
1909,  c.  50)  §  260. 

[7]  The  purchaser  also  contends  tnat,  if  good  title  as  against  Wil- 
liam Battermann  by  adverse  possession  has  been  acquired,  there  is 
•still  outstanding  the  title  of  one  Charles  Katz  to  the  gore  in  question. 
The  premises  described  in  the  mortgage  were  conveyed  to  Katz  in 
August,  1906,  subject  to  said  mortgage.  In  March,  1907,  he  con- 
veyed the  same  to  Lesinsky,  excepting  therefrom  so  much,  however, 
as  was  by  metes  and  bounds  included  in  said  gore.  In  June,  1908, 
Lesinsky's  executors  conveyed  the  same  premises  with  the  same  ex- 
ception to  said  Katz,  who  conveyed,  by  deed  of  the  same  date  as  the 
above,  the  same  premises  to  the  defendant  Maurice  Rosier,  but  again 
excepting  therefrom  said  gore. 

[8]  It  is  to  be  noticed  that  Katz  expressly  excepted  the  gore  in 
question  from  the  grant.  That  exception  by  him  was  not  necessarily 
an  assertion  of  title  in  himself,  nor  can  it  inure  to  the  benefit  or  ad- 
vantage of  another  person.  That  which  was  excepted  was  inseparable 
from  the  grant  and  inaccessible  save  through  that  which  was  granted 
and  conveyed  by  him.  It  was  inconsistent  with  the  grant,  which  was 
covered  in  its  entirety  by  the  three-story  brick  building  which,  together 
with  the  land  on  which  it  stood,  had  been  so  conveyed  by  him.  The 
substance  of  the  grant  was  the  realty  and  its  appurtenances,  and  the 
exception  being  repugnant  to  the  grant  is  therefore  void. 

[9]  The  intention  of  the  parties  to  the  deed  must  be  gathered  from 
the  language  thereof,  and  an  exteption  in  favor  or  for  the  benefit  of 
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one  not  a  party  to  the  instrument  is  void.  Blackman  v.  Striker,  142 
N.  Y.  555,  561,  37  N.  E.  484.  That  which  was  excepted  cannot  be 
physically  enjoyed  by  the  grantor  or  result  in  any  honest  benefit  to 
him,  if  to  be  availed  of  it  would  be  in  derogation  of  his  grant,  which 
included  the  building,  and  hence  the  exception  is  in  effect  as  large  as 
the  substance  of  the  grant.  The  subsequent  clause  in  the  Katz  deed 
of  conveyance  must,  therefore,  be  held  ineffectual  to  cut  down  or  less- 
en the  grant  contained  in  the  prior  clause,  or  to  lessen  the  effect  of 
that  grant. 

It  therefore  follows  that  this  last  objection  must  be  resolved  against 
the  purchaser,  and  it  is  unnecessary  to  give  consideration  to  the  other 
questions  presented. 

Motion  by  the  purchaser  to  be  relieved  from  her  bid  and  repaid 
the  moneys  expended  by  her  is  denied,  with  $10  costs  of  motion. 
Motion  by  the  plaintiff  for  a  resale  is  granted,  but  let  the  purchaser 
have  20  days  wherein  to  complete  her  purchase,  if  she  so  desires,  in 
which  event  the  direction  for  a  resale  will  be  vacated  and  set  aside. 

Let  the  original  affidavits  of  Mr.  Huberty,  verified  September  15, 
1910,  and  William  Battermann,  verified  September  14,  1910,  and  the 
original  survey,  be  filed  as  a  part  of  the  papers  on  the  motion  to  be 
relieved  from  the  bid.  Let  an  order  covering  both  motions  be  settled 
on  notice,  the  counsel  for  the  respective  parties  to  previously  agree 
upon  the  recitals. 

Ordered  accordingly. 


In  re  SEYMOUR'S  ESTATE. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1911.) 

1.  Taxation  (J  900*) — ^Transfer  Tax — Assessment — Appeal. 

Under  Code  Civ.  Proc.  §  784,  forbidding  any  court  from  extending  the 
time  fixed  by  law  within  which  an  appeal  must  be  taken,  neither  the 
Appellate  Division  nor  the  Surrogate's  Court  may  extend  the  time  fixed 
by  Transfer  Tax  Law  (Consol.  Laws  1909,  c.  eO)  §  232,  within  which  at 
appeal  from  an  assessment  of  the  tax  must  be  taken,  and  where  notice 
of  appeal  from  an  assessment  is  not  given  in  time,  an  appeal  does  no> 
become  effective,  and  the  court  acquires  no  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  §  900.*] 

2.  Taxation  (§  900*) — ^Tbanster  Tax — Assessment — ^AppEal. 

The  admission  by  the  attorney  of  the  State  Comptroller  of  service  of 
notice  of  appeal  from  an  assessment  of  the  transfer  tax  is  not  a  waiver  of 
the  failure  to  give  the  notice  of  appeal  within  the  time  fixed  by  Trans- 
fer Tax  Law  (Consol.  Laws  1909,  c.  60)  I  232,  and  Jurisdiction  on  appeal 
is  not  thereby  acquired. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Dec.  Dig.  §  900.*] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  transfer  tax  on  the  estate  of  George  F.  Sey- 
mour, deceased.  From  an  order  of  the  Surrogate's  Court,  affirming 
an  order  confirming  report  of  appraisers,  the  party  aggrieved  appeals. 
Affirmed. 

*For  other  cases  see  same  topic  A  I  mttmbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


776 


128  NBW  YOBK  SDPPLEUENT 


V  • 


-f- 


Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHI 
CLARKE,  and  DOWLING,  JJ. 

Edgar  N.  Dollin,  for  appellant. 
Henry  A.  Miller,  for  respondent. 

SCOTT,  J.  If  the  appeal  to  the  surrogate  had  been 
time,  we  should  be  disposed  to  hold  that  the  executors 
lieved  from  their  stipulation.  It  is  unnecessary,  howe\ 
that  question,  because  an  appeal  was  not  taken  in  tim< 
this  court  nor  the  Surrogate's  Court  has  authority  to  ext 
tory  time  within  which  an  appeal  must  be  taken. 

[1]  Section  232  of  the  transfer  tax  law  (Consol.  Law 
prescribes  how  and  within  what  time  an  appeal  in  a  case 
ent  may  be  taken.  The  appeal  is  taken  by  filing  in  thi 
surrogate  a  notice  of  appeal,  and  to  be  effective  such  r 
filed  within  sixty  days  from  the  fixing,  assessing,  and 
of  the  tax.  The  appellants  in  the  present  case  did  not  fi 
of  appeal  in  time,  and  consequently  the  appeal  never  bee 
and  the  surrogate  never  acquired  jurisdiction  to  hear  it. 
Code  of  Civil  Procedure,  expressly  forbids  any  court  oi 
tend  the  time  fixed  by  law  within  which  an  appeal  must 
the  courts  have  invariably  refused  to  do  so.  Wait  v. 
]SP.  Y.  319;  Kelly  v.  Sheehan,  76  N.  Y.  325;  Clapp  y 
N.  Y.  610. 

[2]  The  admission  of  service  of  the  notice  of  appeal 
ney  of  the  State  Comptroller  cannot  be  accepted  as  a  wai 
fault  in  appealing,  for  the  validity  of  the  appeal  depen 
service  of  notice  thereof  upon  the  attorney,  but  upon  ti 
the  notice  in  the  surrogate's  office. 

The  order  appealed  from  must  be  affirmed,  with  $10 
bursements.    All  concur. 


PEOPLE  ex  rel.  SULLIVAN  v.  MAYOR,  ETC.,  OF  CITY  Ol 

PEOPLE  ex  rel.  DENYSE  v.  SAME. 

(Supreme  Court,  Special  Term,  Ricbmond  County.    Septem 

1.  Counties  (§  62*)  —  Clerks  —  Assistants  —  Appointment— 4 
AND  Statutory  Provisions. 

Laws  1909,  c.  513,  changed  the  clerk's  office  of  Richmc 
salaried  office,  and  by  section  6  gave  the  clerk  power  to 
slstants  subject  to  the  civil  service  law,  by  section  2  pr 
salaries  of  appointees  to  the  clerk's  office  were  to  be  fixed 
estimate  and  apportionment,  and  by  section  11  provided 
slstant  employed  in  the  clerk's  office  on  January  1,  1909, 
in  employment  till  the  act  took  effect,  and  who  prior  to  J 
passed  a  noncompetitive  civil  service  examination,  shoi 
and  assigned  to  perform  the  same  services  in  the  clerk's  of 
of  estimate  and  apportionment,  acting  under  Greater  Ne> 
(Laws  1901,  c.  466)  §  226,  in  making  up  its  budget  of  api 
1910,  allowed  for  three  clerks  at  $1,200,  and  on  request 

*For  other  cases  gee  same  topic  &  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  dat 
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Clerk  recommended  two  additional  clerks  at  $1,000.  No  appointment  wad 
made  to  either  of  these  additional  clerkships  before  July  81,  1910.  Re- 
lator was  a  copyist  in  the  clerk's  office  on  January  1,  1900,  and,  after 
passing  a  noncompetitive  examination,  was  assigned  to  the  same  work, 
and,  after  the  appropriation  made  by  the  board  of  estimate  and  appor- 
tionment, he  applied  for  mandamus  to  the  board  to  fix  his  salary  under 
the  act  Eeldy  in  view  of  Const,  art.  5,  §  9,  which  requires  all  appoint- 
ments to  be  ascertained  by  noncompetitive  examination,  that  section  11 
did  not  compel  the  clerk  to  retain  in  office  all  those  employed  on  January 
1,  1909,  hut  conferred  upon  the  clerk  the  right  of  appointment,  subject  to 
the  civil  service  law,  and  that  before  appointment  to  the  clerkships  pro- 
vided for  by  the  board,  the  board  was  not  required  under  the  act  to  fix 
relator's  salary. 

[Ed.  Note. — For  other  cases,  see  Counties,  Dec.  Dig.  §  02.*] 

2.  Officers  (S  8*) — Poweb  to  Appoint  to  Office. 

The  power  to  appoint  to  office  involves  the  exercise  of  choice  In  respect 
to  the  appointee. 

[E3d.  Note.— For  other  cases,  see  Officers,  C«it  Dig.  (  10;  Dec.  Dig. 
J  8.*] 

3.  Counties  (f  e4*)  —  Clerks— Assistants— Appointment— Qualifications- 

Civil  Service  Laws— Examination. 

Under  Laws  1909,  c.  513.  |  11,  providing  that  every  clerk  or  assistant 
employed  in  the  office  of  the  Richmond  county  clerk  January  1,  1909,  and 
continuing  in  office  until  the  act  took  effect,  and  who  prior  to  January  1, 
1910.  passed  a  noncompetitive  civil  service  examination,  should  be  re- 
tained and  assigned  to  perform  the  same  services  in  the  clerk's  office,  an 
incumbent  in  the  clerk's  office  on  January  1,  1909,  who  failed  to  pass  a 
noncompetitive  civil  service  examination  before  January  1,  1910,  but  who 
was  re-examined  and  finally  passed  in  February,  is  not  qualified  for  ap- 
pointment under  the  terms  of  the  act 

[Ed.  Note. — ^For  other  cases,  see  Counties,  Dec.  Dig.  §  64.*] 

Motions  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Sullivan,  and  by  the  People,  on  the  relation  of  Denyse,  for  a  per- 
emptory writ  of  mandamus  to  the  mayor,  etc.,  to  fix  salaries  of  relat- 
ors.   Motions  denied. 

J.  Harry  Tieman,  for  relators. 

Archibald  R.  Watson,  Corp.  Counsel,  and  Elliott  S.  Benedict,  Asst. 
Corp.  Counsel,  for  defendant. 

PUTNAM,  J.  [t]  Chapter  513  of  the  Laws  of  1909  changed  the 
clerk's  office  of  Richmond  county  to  a  salaried  office.  Section  6  gave 
such  clerk  the  power  to  appoint  all  deputies,  clerks,  and  other  em- 
ploy6s  and  assistants  in  his  office  subject  to  the  provisions  of  the  civil 
service  law,  but  section  1 1  declared : 

"Each  and  every  assistant,  clerk,  searcher,  copj'ist  comparing  clerk,  custo- 
dian, messenger,  or  other  subordinate,  who  on  the  first  day  of  January,  nine- 
teen hundred  and  nine,  was  employed  in  the  ofiice  of  the  clerk  of  the  county 
of  Richmond,  and  who  shall  continue  to  be  so  employed  at  the  Ume  this  act 
shall  take  effect,  and  who  shall  prior  to  the  first  day  of  January,  nineteen 
hundred  and  ten,  have  successfully  passed  a  noncompetitive  civil  service  ex- 
amination under  the  civil  service  law,  in  accordance  with  the  rules  and  regu- 
lations prepared  by  the  state  civil  service  commission,  shall  be  retained  and 
assigned  to  perform  the  same  service  in  the  ofiice  of  the  clerk  of  the  said 
connty  of  Richmond.*' 
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The  relator  Sullivan  prior  to  January  1,  1909,  was  a  clerk  employed 
as  a  copyist  by  the  clerk  of  Richmond  county,  and  so  continued 
through  that  year,  and  before  January  1,  1910,  had  passed  a  non- 
competitive examination.  He  alleges  that  thereafter  he  had  been  as- 
signed to  perform  the  same  services  as  copyist.  In  anticipation  of 
the  change  in  the  county  clerk's  office,  the  city  budget  made  up  in  1909 
for  the  year  1910  provided,  in  addition  to  the  usual  offices  of  county 
clerk,  deputy  county  clerk,  court  clerk,  and  assistant  court  clerk,  for 
three  clerks  at  $1,200  each  and  a  searcher  at  $1,500.  However,  on 
December  31,  1909,  under  the  fee  system  there  were  16  clerks  whose 
compensation  was  not  fixed.  On  December  18th,  the  county  clerk  had 
asked  that,  in  addition  to  the  clerks  provided  for  in  the  budget,  the 
board  of  estimate  and  apportionment  create  additional  positions  of 
six  clerks,  two  comparing  clerks,  and  one  custodian — a  request  re- 
peated in  February,  1910. .  The  finance  department  of  the  city  caused 
an  investigation  to  be  made,  with  the  result  that  it  recommended  but 
two  additional  clerkships.  Accordingly  the  board  of  estimate  and 
apportionment  declined  the  increase  sought,  but  fixed  the  additional 
clerkships  at  a  yearly  salary  of  $1,000.  By  the  affidavit  of  William 
M.  Lawrence,  assistant  secretary  of  the  board  of  estimate  and  appor- 
tionment, it  appears  that  no  persons  have  been  appointed  to  either  of 
these  positions,  and  up  to  July  31st  no  salaries  at  that  rate  had  been 
paid  to  any  one  in  that  office. 

The  relators  ask  a  peremptory  writ  of  mandamus  to  the  board  of 
estimate  and  apportionment  to  have  their  salaries  fixed  in  accordance 
with  section  11  of  chapter  513  of  the  Laws  of  1909.  Relators'  counsel 
contend  that,  notwithstanding  the  power  of  appointment  conferred 
on  the  county  clerk,  the  Legislature  have  made  it  mandatory  to  retain 
in  office  the  entire  number  of  clerks  and  subordinates  who  were  so 
employed  on  the  1st  day  of  January,  1909,  regardless  of  the  present 
requirements  of  the  clerk's  office  for  its  clerical  and  office  force. 

Prior  to  the  passage  of  this  act,  the  office  of  the  Richmond  county 
clerk  was  a  fee  office,  as  distinguished  from  a  salaried  office,  so  that 
the  only  clerks  therein  who  were  public  employes  were  the  deputy  and 
special  deputy  county  clerks.  The  other  employes  were  paid  by  the 
county  clerk  out  of  the  fees  which  he  received,  and  therefore  were 
private  employes  not  within  the  civil  service  law.  After  January  1, 
1910,  such  as  should  be  appointed  by  the  county  clerk  would  become 
public  employes,  since  provision  was  made  for  their  appointment  in 
accordance  with  the  civil  service  law  (section  6)  and  for  their  salaries 
to  be  fixed  by  the  board  of  estimate  and  apportionment  (section  2). 
The  Legislature  empowered  the  county  clerk  to  choose  his  subordi- 
nates, subject  to  the  civil  service  law,  but  that  power  is  unreal  and 
apparent  only  if  by  section  11  he  must  accept  all  the  specified  inciun- 
bents.  Such  an  interpretation  of  section  11  would  be  violative  of  the 
Constitution,  as  [2]  the  power  of  appointment  involves  the  exercise 
of  choice  in  respect  to  the  appointee.  People  ex  rel.  Balcom  v. 
Mosher,  163  N.  Y.  32,  57  N.  E.  88,  79  Am.  St.  Rep.  552.  Further- 
more, it  would  also  be  violative  of  section  9  of  article  5  of  the  Con- 
stitution, which  requires  all  appointments  and  promotions,  so  far  as 
practicable,  to  be  ascertained  by  competitive  examinations. 
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Considering  the  two  provisions  of  the  act  and  the  purpose  of  the 
Legislature  to  effect  economies  by  changing  the  office  to  one  with  fixed 
salaries,  it  cannot  be  supposed  that  section  11  has  the  extreme  effect 
here  contended  for.  A  more  reasonable  interpretation  is  that  the 
county  clerk  in  exercising  the  power  of  appointment  so  far  as  the 
efficient  administration  of  his  office  permits  is  to  retain  those  prior 
incumbents  who  had  worked  in  the  office  during  the  year  1909,  and 
had  successfully  passed  a  noncompetitive  civil  service  examination. 
If  the  intention  of  the  Legislature  went  beyond  this,  and  designed 
to  perpetuate  the  employment  of  all  temporary  and  accidental  cle^rk- 
ships  which  under  the  fee  system  had  been  engaged  in  the  office  dur- 
ing the  year  1909,  regardless  of  the  permanent  needs  of  the  office, 
such  an  attempt  would  be  unconstitutional.  The  act  confers  upon  the 
county  clerk  the  authority  necessary  to  his  office,  namely,  the  right  of 
appointment,  and  the  power  of  removal,  subject  to  the  provisions  of 
the  civil  service  law  (section  6).  The  salaries  to  be  paid  to  such  ap- 
pointees are  to  be  fixed  by  the  board  of  estimate  and  apportionment 
(section  2).  The  individuals  affected,  being  but  private  employes,  can 
enter  the  office  only  by  appointment  or  by  selection  from  the  civil  serv- 
ice eligible  lists.  The  Legislature  cannot  themselves  appoint  or  desig- 
nate persons  not  in  public  office  all  of  whom  shall  be  so  appointed. 

The  board  of  estimate  and  apportionment,  under  section  226  of  the 
charter  (Laws  1901,  c.  466),  has  the  power  in  making  up  the  annual 
budget  of  appropriations  (which  includes  allowances  made  to  county 
officers  within  the  limits  of  the  city)  to  allow  such  appropriations  as 
would  seem  to  said  board  advisable.  The  opposing  affidavits  show 
that,  acting  in  their  official  capacity,  they  judged  that  two  clerkships 
in  addition  to  those  already  allowed  in  the  budget  of  1910  were  all 
that  were  advisable,  and,  until  those  places  shall  be  filled,  the  court 
cannot  reasonably  order  the  establishment  of  salaries  for  any  further 
clerical  positions. 

[3]  The  relator  Denyse  is  not  within  the  terms  of  the  statute,  for 
it  appears  that  he  did  not  pass  a  noncompetitive  examination  prior 
to  January  1,  1910,  but  on  such  examination  failed  and  was  re-ex- 
amined, and  finally  passed  on  February  5th  thereafter,  so  that  he  was 
not  qualified  within  the  terms  of  the  act. 

The  motions  for  mandamus  are  accordingly  denied. 


PEOPLE  ex  rel.  SINNOTT  v.  GAYNOR  et  al. 
vSupreme  Court,  Appellate  Division,  Second  Department    December  30,  1910.) 

Appeal  from  Special  Term. 

Action  by  the  People  of  the  State  of  New  York,  on  tlie  relation  of  Thomas 
F.  SInnott,  against  William  J.  Gaynor  and  others,  etc.  From  an  order  of 
Special  Term,  the  relator  appeals.    Order  afiirmed* 

George  M.  Pinney  (Warren  C.  Van  Slyke,  on  the  brief)f  for  appellant. 
William  B.  Cromwell,  for  respondents. 

PER  CURIAM.  The  Special  Term  rested  its  decision  upon  the  decisions  of 
the  Special  Term  in  People  ex  rel.  Sullivan  v.  Mayor  and  People  ex  rel.  Den- 
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yse  V.  Mayor,  128  N.  Y.  Supp.  776,  made  by  Putnam,  J.    We 
decision  of  the  Special  Term  should  be  affirmed,  with  (10  cost 
ments,  upon  the  said  opinion  in  People  ex  rel.  Sullivan  y.  May^ 
Order  affirmed,  with  $10  costs  and  disbursements. 


INTERNATIONAL  POST  CARD  CO.  v.   LITFIOORAPH   & 
THE  UNITED  STATES. 

(Supreme  Court,  Appellate  Division,  First  Department.     Ar 

1.  Action  (§  57») — Consolidation. 

Where  a  manufacturer  brought  nn  action  in  the  Munii 
goods  sold  and  before  that  case  was  tried  tlie  purchaser 
tion  in  the  Supreme  Court  for  a  breach  of  the  same  cor 
chafer  was  not  entitled  to  have  the  Municipal  Court  actit 
with  that  in  the  Supreme  Court  and  tiied  together ;  for 
could  interpose  its  claim  for  damages  as  a  couuterclain 
claim  exceeded  the  jurisdiction  of  the  Municipal  Court, 
section  157  of  the  Municipal  Court  act  (Laws  1902,  c.  K 
separate  action  for  the  excess. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec.  Dig.  f  57.* 

2.  Action  (§  68»)— Stay  of  Proceedings— Issue. 

The  trial  of  an  action  should  not  be  stayed  until  after 
joined,  for  until  then  it  cannot  be  determined  whether  thei 
Bity  for  the  stay. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec.  Dig.  (  68 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  International  Post  Card  Company  agaii 
graph  &  Manufacturing  Company  of  the  United  State 
order  staying  its  action  in  the  Municipal  Court  of  the 
York,  defendant  appeals.    Order  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHL 
MILLER,  and  DOWLING,  JJ. 

Earl  Bryant  Barnes,  for  appellant. 
Rudolph  Marks,  for  respondent. 

McLaughlin,  J.  The  plaintiff  and  defendant  ei 
contract  by  which  the  defendant  agreed  to  manufacture 
tiff,  at  an  agreed  price,  certain  post  cards.  The  contract 
made,  or  thereafter  modified,  was  not  fully  performed 
a  disagreement  between  the  parties,  and  each,  according  t 
papers,  now  claims  to  be  entitled  to  recover  damages  aga 
for  its  failure  to  perform.  The  defendant  also  claims  i 
to  recover  from  the  plaintiff  $163.44  for  cards  deli^ 
brought  an  action  in  the  Municipal  Court  of  the  City  c 
to  recover  that  amount.  Thereupon  the  plaintiff  brougl 
in  the  Supreme  Court  to  recover  its  alleged  damages  fo; 
ant's  failure  to  perform  the  contract.  Before  issue  hac 
in  either  action,  the  plaintiff  moved  to  consolidate  the 
or,  in  the  alternative,  to  stay  the  trial  of  the  action  in  t 
Court  until  after  the  determination  of  this  one.     The 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date, 
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granted  to  the  extent  of  staying  the  Municipal  Court  action  until  after 
the  determination  of  this  action,  and  the  defendant  appeals. 

[1]  The  defendant  had  the  right  to  bring  the  action  which  it  did 
in  the  Municipal  Court.  That  was  the  forum  which  it  selected,  and 
it  cannot  be  compelled  to  abandon  that  forum,  and  interpose  its  de- 
mand as  a  counterclaim  in  an  action  wl^ich  it  cannot  control  in  an- 
other forum.  Martin  v.  Prentice,  133  App.  Div.  741,  118  N.  Y.  Supp. 
215;  Walkup  v.  Mesick,  110  App.  Div.  326,  97  N.  Y.  Supp.  142; 
Jones  V.  Leopold,  95  App.  Div.  404,  88  N.  Y.  Supp.  568.  If  it  be  true, 
as  claimed,  that  the  plaintiff  has  sustained  damage  for  breach  of  con- 
tract to  the  extent  of  $2,000,  that  is  no  reason  why  the  plaintiff  in  the 
Municipal  Court  action  should  be  deprived  of  its  right  to  have  its 
demand  tried  in  the  fornm  selected  by  it.  This  plaintiff  can,  in  that 
action,  interpose  its  claim  for  damages  as  a  counterclaim,  and  while 
it  is  true  that  the  amount  it  could  recover  would  be  limited  to  the 
sum  to  which  that  court  has  jurisdiction,  if  it  appeared  that  it  is  en- 
titled to  any  greater  amount  it  could  then  maintain  an  action  to  re- 
cover the  balance.    Section  157,  Municipal  Court  Act. 

[2]  Besides,  the  trial  of  an  action  ought  not  to  be  stayed  until 
after  issue  has  been  joined.  Until  then  it  cannot  be  determined  wheth- 
er there  is  any  necessity  for  a  stay.  For  aught  that  appears  the  claim 
of  the  plaintiff  may  not  be  contested.  Raymore  Realty  Co.  v.  Pfoten- 
liauer-Nesbit  Co.,  139  App.  Div.  126,  123  N.  Y.  Supp.  875.  Indeed,  in 
the  papers  before  us  it  seems  to  be  conceded  by  the  respondent  that  the 
appellant  has  in  fact  furnished  cards  which,  at  the  stipulated  price, 
amount  to  the  sum  claimed  by  it  in  the  Municipal  Court  action. 

The  order,  so  far  as  appealed  from,  is  reversed,  with  $10  costs  and 
•disbursements,  and  the  motion  denied,  with  $10  costs.    All  concur. 


CHILDS  V.  CHILDS. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1011.) 

Pleading  (§  350*) — Motion  fob  Judgment  on  the  Pleadings— Motion  Bb- 
FOBE  Issue. 

Under  Code  Civ.  Proc.  §  547,  which  provides  that.  If  either  party  is 
entitled  to  judgment  on  the  pleadings,  the  court  may,  upon  motion  at  any 
time  after  issue  Joined,  give  Judgment  accordingly,  a  motion  by  defend- 
ant for  Judgment  on  the  pleadings,  made  after  an  amended  complaint  had 
been  served,  to  which  he  had  neither  answered  nor  demurred,  is  prema- 
turely made. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  1070-1077; 
Dec.  Dig.  i  350.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Irving  W.  Childs  against  Eversley  Childs,  individually 
and  as  sole  trustee  under  the  last  will  and  testament  of  William  H. 
H.  Childs,  deceased.  From  an  order  denying  a  motion  for  judgment 
on  the  pleadings,  defendant  appeals.    Order  affirmed. 

See,  also,  128  N.  Y.  Supp.  782. 

'•For  other  cases  see  same  topic  &  5  number  in  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Rep'r  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHI 
MILLER,  and  DOWLING,  JJ. 

W.  W.  Niles,  for  appellj^nt. 
Edwin  R.  Leavitt,  for  respondent 

SCOTT,  J.  Defendant'^  motion  for  judgment  on 
was  properly  denied,  because  it  was  premature.  An  a 
plaint  had  been  served,  but  it  had  not  been  answered 
to.  Consequently  the  cause  was  not  at  issue,  and  ther 
erly  speaking,  no  pleadings  upon  which  an  order  for  ju 
be  based.  Section  547,  Code  of  Civil  Procedure,  clearly 
that  a  motion  under  it  shall  be  made  only  when  the  cau 
and  it  would  have  been  a  simple  matter  for  defendant  t 
an  answer,  or  demurred,  and  then  have  made  his  motic 

The  order  appealed  from  must  be  affirmed,  with  $10  < 
bursements.    All  concur. 


CHILDS  V.  CHILDS. 
(Supreme  Court,  Appellate  Division,  First  Department    A 

1.  Motions  (§  43*) — Renewal— Leave  to  Renew. 

Where  defendant's  motion  to  vacate  an  order  for  bis  c 
fore  trial  has  been  denied,  he  must  obtain  leave  of  court 
new  the  motion. 

[Ed.  Note. — For  other  cases,  see  Motions,  Cent.  Dig.  f 
Dig.  S  43.*] 

2.  Discovery  (§  61*) — Order— Modifying  or  Vacating  Order 

A  judgment  for  defendant,  ordered  upon  the  pleadings 
the  plaintiff  to  amend  his  complaint,  does  not  ipso  facto  ^ 
for  defendant's  examination  before  trial ;  but  where  plai 
complaint  has  been  served,  but  not  answered,  an  order  set 
defendant's  examination  will  be  vacated. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  | 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Irving  W.  Childs  against  Eversley  Childs 
and  as  sole  trustee  under  the  last  will  and  testament  o 
H.  Childs,  deceased.  From  an  order  denying  a  motion 
order  for  examination  of  defendant  before  trial,  defer 
Order  reversed  in  part,  and  otherwise  affirmed. 

See,  also,  140  App.  Div.  906,  125  N.  Y.  Supp.  11  li 
Supp.  781. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHI 
MILLER,  and  DOWLING,  JJ. 

Wm.  W.  Niles,  for  appellant. 

Edwin  R.  Leavitt,  for  respondent. 

SCOTT,  J.  [1]  In  so  far  as  the  defendant  sought 
order  for  his  examination  his  motion  was  properly  der 

*For  other  cases  see  same  topic  ft  9  numbeb  in  Dec.  &  Am.  Digs.  1907  to  daU 
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already  once  made  that  motion,  without  success,  and  in  order  to  re- 
new it  he  should  have  first  obtained  leave  to  do  so. 

[2]  The  fact  that  judgment  had  been  ordered  in  defendant's  favor 
upon  the  pleadings,  but  with  leave  to  the  plaintiff  to  amend  his  com- 
plaint, did  not  serve  to  vacate  ipso  facto  the  order  for  defendant's 
examination,  although  it  might  have  furnished  grounds  for  an  appeal 
to  the  court  to  exercise  its  discretion  to  the  extent  of  permitting  a 
renewal  of  the  motion  to  vacate.  It  was,  however,  inadvertent  to 
order  the  examination  to  proceed  in  the  then  state  of  the  case,  be- 
cause, although  the  amended  complaint  had  been  served,  it  had  not 
been  answered,  and  there  were  consequently  no  issues  to  which  an 
examination  could  be  directed. 

The  order  appealed  from  must  therefore  be  reversed,  in  so  far  as 
it  denies  defendant's  motion  to  vacate  the  order  of  September  13, 
1910,  and  sets  a  date  for  the  examination  to  proceed.  In  so  far  as  it 
denies  the  motion  to  vacate  the  order  for  examination,  it  is  affirmed, 
without  costs  to  either  party  in  this  court.    All  concur. 


PEOPLE  V.  ORIENTAL  BANK. 
(Supreme  Court,  AppeUate  Division,  First  Department     April  7,  1911.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  People  against  the  Oriental  Bank.  From  an  order 
confirming  report  of  referee  requiring  defendant  to  pay  to  the  Car- 
negie Trust  Company  and  another,  who  were  appointed  by  an  ex  parte 
order  temporary  receivers  of  defendant,  the  sum  of  $10,872.49  as  their 
commissions  and  disbursements  as  temporary  receivers,  and  $680.63 
as  the  costs  of  proceedings  to  ascertain  the  amount  of  fees  and  dis- 
bursements, defendant  appeals.    Modified  and  affirmed. 

See,  also,  124  App.  Div.  741,  109  N.  Y.  Supp.  509;  129  App.  Div. 
865,  114  N.  Y.  Supp.  440. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
CLARKE,  and  BOWLING,  JJ. 

Charles  K.  Beekman,  for  appellant. 

John  L.  Wells,  for  respondents  Carnegie  Trust  Co.  and  Henry 
Schneider,  as  receivers. 

William  A.  McQuaid,  Deputy  Atty.  Gen.,  for  the  People. 

PER  CURIAM.    Modified  and  affirmed. 

INGRAHAM,  P.  J.  (dissenting).  The  serious  question  presented 
on  this  appeal  is  whether  the  defendant,  the  Oriental  Bank,  is  bound 
to  pay  the  fees  and  disbursements  for  services  as  counsel  and  other 
expenses  of  these  temporary  receivers  and  the  costs  and  expenses 
of  this  proceeding  to  enforce  their  right  to  compensation.  The  facts 
in  relation  to  the  appointment  of  these  receivers  are  stated  on  the  ap- 
pfeal  to  this  court  from  an  order  vacating  the  ex  parte  order  appoint- 
ing them  reported  in  124  App.  Div.  741,  109  N.  Y.  Supp.  509.    The 
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defendant  was  a  banking  corporation  organized  under  the  laws  of 

*  this  state.  On  the  31st  day  of  January,  1908,  the  resolution  was 
passed  by  the  board  of  directors  of  the  defendant  requesting  the  state 
superintendent  of  banks  to  take  charge  of  its  affairs.  That  official 
complied  with  the  request,  and  advised  the  Attorney  General  that 

*  the  defendant  had  suspended  payment,  and  he  had  taken  possession 
of  its  assets  at  its  request.  The  superintendent  of  banks  then  exam- 
ined the  assets  and  liabilities  of  the  defendant,  and  reported  that  the 
defendant  had  a  surplus  of  over  $1,000,000,  exclusive  of  its  liability 
on  capital  stock.  It  being  thus  officially  determined  that  the  defend- 
ant was  entirely  solvent,  but  in  consequence  of  the  existing  financial 
conditions  in  New  York  had  placed  its  assets  in  the  hands  of  the 
superintendent  of  banks,  it  commenced  negotiations  with  various 
trust  companies  to  liquidate  its  liabilities,  and  those  negotiations  at 
the  time  of  the  commencement  of  this  action  had  resulted  in  an  ar- 
rangement by  which  the  obligation  of  defendant  would  be  at  once 
paid.  The  Attorney  General  was  apprised  of  the  financial  condition 
of  the  defendant,  that  it  was  entirely  solvent,  and  that  its  assets  were 
in  the  custody  of  the  superintendent  of  banks,  and  that  the  negotia- 
tions to  pay  off  all  of  the  bank's  indebtedness  had  been  successful, 
that  the  Metropolitan  Trust  Company  of  New  York,  an  important 
financial  institution,  had  agreed  to  advance  sufficient  money  for  that 
purpose,  of  which  fhe  superintendent  of  banks  had  given  his  ap- 
proval, and  the  Attorney  General  had  been  notified  of  this  arrange- 
ment and  was  also  requested  to  give  his  approval.  Of  course,  if  this 
arrangement  was  carried  out,  there  would  be  no  possible  reason  for 
the  interference  of  the  state,  no  possible  object  for  the  appointment  of 
receivers,  except  that  for  the  individual  benefit  of  the  receivers  they 
would  be  able  to  appropriate  to  themselves  for  their  fees  and  expenses 
a  part  of  the  assets  which  belonged  to  the  creditors  and  stockholders 
of  the  defendant,  and  no  court  administering  justice,  if  these  facts 
had  been  brought  to  its  attention,  would  even  have  entertained  an  ap- 
plication for  the  appointment  of  receivers. 

It  further  appeared  that  prior  to  this  time  the  Carnegie  Trust  Com- 
pany had  been  negotiating  with  the  defendant  to  advance  money 
necessary  to  pay  the  defendant's  indebtedness,  but  that  the  agreement 
had  been  made  with  the  Metropolitan  Trust  Company  under  which 
its  creditors  were  to  be  satisfied ;  and  it  also  appeared  that  the  presi- 
dent of  the  Carnegie  Trust  Company  had  been  in  communication 
with  the  Attorney  General,  asking  that  it  should  be  appointed  a  re- 
ceiver of  the  defendant.  In  this  situation  the  Attorney  General  ex 
parte,  without  notice  of  any  kind  to  the  defendant  or  to  the  superin- 
tendent of  banks,  and  without  acquainting  the  court  of  the  facts  of 
which  he  had  knowledge  and  to  which  attention  has  been  called,  ob- 
tained from  the  Special  Term  of  this  court  an  order  appointing  these 
respondents  receivers  of  the  defendant.  The  defendant  immediately 
applied  to  the  Special  Term  to  vacate  that  order,  who  upon  the  atten- 
•tion  of  the  court  being  called  to  these  facts  promptly  vacated  it  I 
cannot  see  that  up  to  this  time  the  expenses  or  disbursements  lyhich 
the  defendants  are  now  required  to  pay  had  been  incurred  by  the  re- 
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ceivers,  and  no  services  had  been  rendered  to  entitle  them  to  any  fees. 
The  protection  of  the  creditors  of  the  defendant  did  not  justify  the 
application  for  the  appointment  of  receivers.  Its  assets  were  all  m 
the  hands  of  the  superintendent  of  banks.  Until  its  creditors  were 
satisfied,  neither  the  defendant  nor  its  officers  could  dispose  of  a  dol- 
lar of  its  assets,  and  its  assets  were  amply  sufficient  to  satisfy  all  of 
its  indebtedness.  The  public  interest  did  not  require  that  receivers 
should  be  appointed,  or  that  any  action  should  be  taken  against  the 
bank,  for  it  had  suspended  its  business,  and  was  not  incurring  addi- 
tional obligations  in  any  way.  No  interest  to  the  state  required  any 
judicial  proceeding  against  the  defendant,  as  the  state  itself  by  its 
officers  was  in  possession  of  all  the  assets  of  the  corporation.  The 
Special  Term  of  the  Supreme  Court  had  determined  that  the  appoint- 
ment of  a  receiver  was  improper,  that  no  receiver  was  required,  and 
had  vacated  the  order  appointing  the  receiver.  Notwithstanding  that 
there  could  be  no  possible  aspect  in  which  any  judicial  interference 
with  this  corporation  was  justified,  the  Attorney  General  appealed 
and  by  that  appeal  stayed  the  operation  of  the  order  of  the  Special 
Term  which  vacated  the  order  appointing  the  receivers  and  required 
them  to  redeliver  possession,  so  far  as  they  had  taken  possession,  to 
the  custody  in  which  the  assets  were  before  the  application  for  a  re- 
ceiver had  been  made.  The  receivers,  therefore,  without  the  slightest 
necessity,  where  the  order  appointing  them  had  been  vacated,  but 
acting  under  the  claim  that  the  effect  of  the  order  vacating  the  re- 
ceiver was  stayed,  got  possession  of  the  assets  of  the  defendant  and 
retained  such  assets  in  their  possession  until  the  appeal  could  be  dis- 
posed of  by  this  court.  Upon  the  appeal  to  this  court,  the  order  of 
the  Special  Term  vacating  the  brder  appointing  the  receiver  was  af- 
firmed upon  the  ground  that  the  Attorney  General  should  have  given 
the  defendant  notice  of  this  application  for  the  appointment  of  tem- 
porary receivers;  that  the  law  contemplates  giving  notice  of  the  ap- 
plication, with  the  provision,  however,  that  the  court  was  given  dis- 
cretion to  dispense  with  notice  when  it  appeared  that  instant  action 
was  necessary  to  prevent  some  impending  wrong,  that  in  this  case, 
instead  of  there  being  any  such  proof,  it  appeared  before  the  court 
that  the  funds  of  the  defendant  were  all  in  the  hands  of  the  superin- 
tendent of  banks,  the  state  official  authorized  by  law  to  hold  them. 
Thus  it  was  held  that  the  order  appointing  the  receivers  was  unau- 
thorized. 

The  facts  justifying  the  appointment  without  notice  to  the  defendant 
were  not  before  the  court,  and,  as  a  matter  of  fact,  there  were  no 
such  facts  existing  which  justified  such  a  summary  proceeding.  The 
action  of  the  court  in  granting  the  order  was  improvident,  and  con- 
sequently the  acts  of  the  Attorney  General  in  applying  to  the  court 
for  such  an  order  was  unauthorized  and  a  violation  of  the  law.  There 
was  no  possible  advantage  to  the  defendant,  to  the  creditors,  or  to 
its  stockholders  from  this  unauthorized  act  of  the  Attorney  General 
in  procuring  from  the  court  an  ex  parte  order  for  the  appointment  of 
these  receivers.  While  the  court  had  jurisdiction  to  dispense  with 
notice  if  the  facts  appeared  to  justify  a  finding  that  the  appointment 
128N.Y.S.— 50 
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of  the  receivers  was  necessary  to  prevent  some  threatened  misappro- 
priation of  property  to  the  detriment  of  the  creditors  or  stockholders, 
or  to  the  public,  there  were  no  such  facts  presented  in  this  case.  The 
appointment  of  these  receivers,  therefore,  having  been,  as  this  court 
has  held,  without  legal  authority  and  improvident,  and  the  possession 
of  the  receivers  maintained  by  an  improvident  appeal  from  the  order 
of  the  Special  Term  vacating  the  order  appointing  the  receivers,  this 
court  is  now  asked  to  compel  the  defendant,  whose  property  was  thus 
illegally  and  wrongfully  taken  possession  of  by  these  receivers,  to  pay 
to  the  receivers  compensation  for  their  services  and  the  services  of  a 
lawyer  employed  by  them  for  retaining  the  custody  of  the  property 
pending  the  appeal.  It  is  conceded  that  the  services  rendered  by  the 
receivers  was  mainly  rendered  by  the  Carnegie  Trust  Company,  and 
that  it  had  solicited  its  appointment  as  receiver  from  the  Attorpey 
Gener?il.  The  only  services  that  it  rendered  which  would  justify  the 
allowance  for  compensation  were  for  the  services  rendered  pending 
the  appeal  from  the  order  of  the  Special  Term  which  had  vacated  the 
receivership ;  and  I  think  the  court  has  no  power  to  compel  a  defend- 
ant whose  property  has  been  taken  from  it  by  receivers  appointed 
under  the  circumstances  disclosed  in  this  case  to  compel  the  party 
whose  property  has  been  illegally  taken  to  pay  to  the  receivers  com- 
pensation for  their  acts  while  holding  the  property  pending  an  appeal 
from  the  order  which  has  removed  them,  or,  if  it  has  such  power,  I 
do  not  think  the  court,  in  the  exercise  of  its  discretion,  should  require 
the  defendant  to  pay  compensation  for  services  rendered  under  such 
circumstances.  If  receivers  had  been  appointed  on  the  application  of 
a  private  individual  under  such  circumstances,  no  one  would  think 
for  a  moment  of  compelling  the  defendant  whose  property  had  been 
thus  wrongfully  taken  from  his  possession  to  pay  the  expenses  of 
taking  it,  but  the  burden  of  paying  those  expenses  would  be  cast  upon 
the  plaintiff  who  had  instigated  the  appointment  of  a  receiver.  There 
is  certainly  no  reason  why  a  different  rule  should  be  applied  where 
the  state  is  the  moving  party.  The  state  had  selected  its  Attorney 
General,  and  the  Legislature  had  vested  him  with  certain  powers  to 
protect  the  people  of  the  state  and  the  creditors  and  stockholders  of 
insolvent  corporations.  In  the  exercise  of  the  power  given  to  him 
by  the  people  of  the  state,  he  acted  when  he  procured  the  appointment 
of  the  receivers.  I  can  see  no  reason  why  the  state  should  not  be  made 
responsible  for  his  acts  when  unauthorized,  rather  than  an  innocent 
defendant  whose  property  has  been  wrongfully  taken  from,  its  posses- 
sion at  the  instigation  of  the  Attorney  General.  I  think  the  case  is 
analogous  to  the  case  of  a  defendant  whose  property  has  been  taken 
from  his  possession  by  a  warrant  of  attachment  which  had  been 
granted  without  authority.  In  such  case,  it  has  been  held  that  the 
Legislature  had  no  power  to  impose  upon  a  defendant,  whose  prop- 
erty had  thus  been  wrongfully  taken  from  his  possession  by  the  sheriff 
under  a  warrant  of  attachment  to  pay  the  sheriff's  fees  and  disburse- 
ments for  the  levy  under  the  attachment;  and  I  can  see  no  distinc- 
tion between  the  cases.  See  Bowe  v.  U.  S.  Reflector  Co.,  36  Hun, 
407.    I  think  the  facts  in  this  case  justify  the  inference  that  die  ap- 
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plication  for  this  receivership  was  made  solely  ifor  the  benefit  of  giving 
to  the  receivers  appointed  an  opportunity  of  collecting  compensation 
from  the  defendant  or  its  property  for  their  services  as  receivers,  as 
the  receivers  are  the  only  persons  who  could  possibly  benefit  from 
the  appointment.  That  being  so,  I  think  the  receivers  should  be  left 
to  their  claim  against  the  state,  and  that  the  court  had  not  the  power, 
or,  if  it  had,  it  should  not  exercise  it  to  deplete  the  property  of  the 
defendant  by  compelling  it  to  pay  to  the  receivers  this  large  sum  of 
money  for  services  which  could  be  of  no  possible  benefit  to  the  cred- 
itors of  the  corporation,  its  stockholders,  or  the  people. 

I  also  think  that  the  court  was  without  power  to  allow  any  com- 
pensation to  counsel  employed  by  the  receivers,  as  such  an  allowance 
is  prohibited  by  section  2a  of  chapter  378  of  tne  Laws  of  1883,  as 
amended  by  chapter  349  of  the  Laws  of  1906.  It  was  clearly  intended, 
it  seems  to  me,  by  this  provision  that  no  payment  to  counsel  should 
be  made,  except  under  a  contract  between  counsel  and  the  o'eceiver, 
in  which  the  amount  to  be  charged  by  counsel  was  expressly  stated 
and  which  contract  has  been  approved  by  the  Supreme  Court.  No 
such  contract  was  made  in  this  .case;  nor  do  I  think  the  court  had 
power  to  impose  upon  this  corporation  the  expenses  of  the  litigation 
in  determining  the  receivers'  fees. 

I  think,  therefore,  that  the  order  appealed  f rcMn  should  be  reversed, 
and  the  motion  to  compel  the  defendant  to  pay  to  these  receivers  any 
sum  of  money  for  their  commissions  and  disbursements  denied. 


(70  Misc.  Rep.  368.) 

MILLER  y.  MILLER. 

(Supreme  Conrt,  Special  Term,  New  York  County.    January,  1911.) 

1.  DivoBCE  (f  326*) — Foreign  Divorce— VALiDrrT. 

A  divorce  granted  in  Russia  according  to  the  laws  thereof  by  a  Jewish 
rabbi  to  Russian  subjects  there  married  and  domiciled  is  valid  here. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  K  827-830;  Dec. 
Dig.  S  326.»] 

2.  Divorce  (§  326*) — Marriage  (§  17*) — Status  of  Foreigner. 

It  is  a  settled  rule  of  private  international  law  that  the  status  as  to 
marriage  and  divorce  of  a  foreigner  in  his  own  country  will  be  recognized 
in  any  other  country  which  he  may  select  as  his  place  of  abode. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Ont  Dig.  S§  827-830;  Dec. 
Dig.  I  326;*   Marriage,  C:ent  Dig.  S  8;   Dec.  Dig.  S  17.*] 

Action  by  Eva  Miller  against  Morris  Miller.  Motion  for  judgment 
on  the  pleadings.    Complaint  dismissed. 

S.  N.  Tuckman,  for  plaintiff. 
Henry  Kuntz,  for  defendant. 

ERLANGER,  T.  In  March,  1902,  the  parties  to  this  action  were 
duly  married  in  the  town  of  Braelov,  empire  of  Russia.  On  Decem- 
ber 21,  1907,  they,  being  at  the  time  Russian  subjects  and  domiciled 
in  Braelov,  appeared  before  a  rabbi  in  the  town  of  Shargorod,  where 

*For  other  cases  see  same  topic  &  S  numbbr  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 

Digitized  by 


Google 


788  128  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

the  defendant  then  happened  to  be,  and  according  to  the  Jewish  and 
Russian  laws  were  divorced.  Each  at  the  time  received  from  the  rabbi 
a  certificate  of  such  divorce.  The  surviving  issue  of  their  marriage 
is  one  child  of  the  age  of  six  years.  After  the  divorce  was  granted, 
and  on  the  same  day,  they  entered  into  a  written  agreement,  duly 
signed  by  each,  whereby  the  defendant  bound  himself  to  pay  to  the 
plaintiff  for  the  support  of  their  said  child  the  amount  therein  specified 
and  for  the  time  therein  mentioned;  and  the  plaintiflF  on  her  part 
agreed  to  keep  with  her  said  child  and  bring  him  up  at  her  own  ex- 
pense until  he  reached  the  a'ge  of  14  years.  When  the  child  reached 
said  age,  the  defendant  agreed  to  care  for  him ;  but,  if  the  plaintiff 
desired  to  keep  him,  defendant's  duty  to  contribute  to  his  support  was 
to  cease.  This  agreement  also  recites  that  the  parties  at  the  time  of 
its  execution  were  divorced.  Shortly  after  these  events,  the  defendant 
left  Russia  for  this  state.  (The  plaintiff  followed  him,  arriving  in 
New  York  in  February,  1909 ;  and  shortly  thereafter  she  brought  this 
action  against  him  for  a  limited  divorce,  alleging  as  the  grounds  there- 
for his  abandonment  of  her  and  nonsupport.  The  defendant  in  his 
answer,  asasBparate  defense  anT  counterclaim,  sets  up  the  Rus- 
sian divorce,  and  avers  that  it  is  in  full  force  and  operation,  and  that 
the  relation  of  husband  and  wife  no  longer  exists.  The  plaintiff  con- 
tends that  the  divorce  so  obtained  is  void,  that  rabbinical  divorces  are 
not  recognized  in  this  state,  and  that  such  a  divorce  is  against  the  pub- 
lic policy  and  morality  of  the  state  of  New  York. 

[1]  The  question  to  be  determined  is  whether  our  courts  will  recog- 
nize a  divorce  so  obtained.  The  authoritative  character  of  a  domestic 
judgment  is  founded,  among  other  reasons,  on  the  constitutional  pro- 
vision which  guarantees  full  faith  and  credit  to  the  records  and  ju- 
dicial proceedings  of  every  state;  while  the  rule  as  to  foreign  judg- 
ments rests  upon  considerations  of  comity,  and  their  conclusiveness 
depends  upon  whether  jurisdiction  of  the  subject-matter  and  persons 
was  obtained,  and,  if  so,  they  can  only  be  attacked  upon  grounds  here- 
after stated. 

The  first  inquiry  must  be  directed  to  the  Russian  procedure  in  such 
cases.  The  evidence  shows  that  under  the  laws  of  that  empire  as  ap- 
plied to  all  subjects  of  Jewish  birth  exclusive  jurisdiction  to  perform 
matrimonial  ceremonies  and  grant  divorces  is  conferred  upon  all 
church  rabbis,  who,  in  turn,  in  the  event  of  a  marriage. or  divorce,  re- 
port the  fact  to  the  crown  rabbi,  and  the  latter  makes  an  entry  thereof 
in  a  public  record  kept  by  him  for  that  purpose.  Unless  such  entry  is 
made  the  divorce  has  no  validity,  but,  when  made,  it  becomes  legalized 
under  that  government.  This  crown  rabbi  is  elected  by  the  Jewish 
communities,  and  such  election  is  subject  to  the  approval  of  the  local 
government.  Upon  being  so  approved,  he  becomes  the  government's 
representative  of  such  communities  in  civil  matters.  The  crown  rabbi 
is  intrusted  with  the  governmental  docket  and  a  seal  which  passes 
from  crown  rabbi  to  crown  rabbi  as  they  are  elected.  The  Russian 
law  confers  jurisdiction  upon  the  rabbis  to  grant  divorces  for  what- 
ever grounds  the  religion  may  sanction,  and  the  cause  assigned  for  a 
divorce  will  be  deemed  the  ground  under  such  law  of  the  said  em- 
pire.    It  was  under  this  system  that  the  parties  to  this  action  were 
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divorced;  and  subsequently,  and  on, December  30,  1907,  the  defendant 
obtained  from  the  crown  rabbi  and  under  his  hand  and  seal  a  registry 
certificate,  showing  that  the  registry  books  of  the  town  of  Shargorod 
contain  an  entry  of  a  divorce  granted  to  the  parties  on  December  21, 
1907.  This  crown  rabbi  at  the  time  of  giving  his  certificate,  accord- 
ing to  the  evid'ince,  had  held  such  position  for  many  years,  and  proof 
of  his  election  was  not  required.  The  evidence,  however,  affords  suf- 
ficient basis  for  the  presumption  that  he  held  such  office  by  virtue  of 
his  election  and  the  approval  of  the  Russian  government.  16  Cyc. 
1076.  jThe  grounds  of  the  divorce  do  not  appear  from  such  certificate, 
but  were  deemed  sufficient  by  the  rabbi  who  granted  the  sam3  It 
seems  to  the  court  quite  clear  that  the  plaintiff  in  this  action  was  luUy 
cognizant  of  the  proceedings  and  entirely  acquiesced  therein.  This 
is  evident  from  the  agreement  entered  into  by  the  parties  on  the  day 
the  divorce  was  granted  and  which  provides  for  the  maintenance  of 
their  child,  although  no  opinion  is  expressed  as  to  the  validity  of  that 
document  under  our  law.  We  have  it  then  established  that  both  par- 
ties were  at  the  time  Russian  subjects  and  domiciled  in  that  empire, 
that  they  attended  before  the  recognized  tribunal  of  their  country, 
and,  after  a  hearing,  their  marriage  was  dissolved  and  each  given  k 
certificate  to  that  eflfect.  Their  status  by  this  divorce  became  fixed 
under  the  laws  of  their  then  domicile,  and  such  dissolution  had  the 
effect  of  restoring  each  to  a  state  of  singleness. 

[2]  It  is  a  settled  rule  of  private  international  law  that  the  status 
of  a  foreigner  in  his  own  country  will  be  recognized  in  any  other 
country  which  he  may  select  as  his  place  of  abode.  The  precise  ques- 
tion arose  and  was  passed  upon  by  the  Privy  Council  in  the  case  of 
Le  Mesurier  v.  Le  Mesurier  (1895),  A.  C.  517-527,  where  Lord 
Watson  said: 

"When  the  jurisdiction  of  the  court  is  exercised  according  to  the  rules  of 
international  law,  as  in  the  ease  where  the  parties  have  their  domicile  within 
its  forum,  its  decree  dissolving  their  marriage  ought  to  be  respected  by  the 
tribunals  of  every  civilized  country." 

To  the  same  effect,  see  Hilton  v.  Guyot,  195  U.  S.  113,  16  Sup.  Ct. 
139,  40  L.  Ed.  95  at  page  110;  Roth  v.  Roth,  104  111.  35,  44  Am.  Rep. 
81 ;  Wheaton's  International  Law,  §  151 ;  7  Lawson's  Rights,  Reme- 
dies &  Practice,  §  3726;  1  Nelson,.  Div.  &  Sep.  §  33  et  seq.;  4  Phil- 
limore  Internat.  Law  (3d  Ed.)  c.  21 ;  Story,  Confl.  of  Laws,  c.  7,  §  200 
et  seq.;  Halleck,  Internat.  Law,  c.  7,  §  11.  The  effect  of  the  power 
delegated  to  the  rabbis  to  grant  divorces  was  substantially  to  create 
an  ecclesiastical  court,  recognized  as  such  in  the  Russian  Empire ;  and 
their  pronouncement  of  sentence  of  divorce  has  the  same  effect  in  that 
country  as  like  sentences  have  in  the  courts  of  our  state.  Even  in  Eng- 
land, down  to  1858,  all  divorces  were  granted  by  ecclesiastical  tribu- 
nals. Ackerman  v.  Ackerman,  200  N.  Y.  72-76,  93  N.  E.  192.  The 
fact  that  the  divorce  may  have  been  for  a  cause  not  recognized  by  our 
laws  does  not  require  the  court  to  adjudge  against  its  validity ;  indeed, 
the  rule  is  quite  to  the  contrary.  In  the  case  of  Hunt  v.  Hunt,  72  N. 
Y.  217,  28  Am.  Rep.  129,  our  Court  of  Appeals  held  that: 

"Every  state  has  the  right  to  determine  for  itself  upon  what  grounds  the 
relatlou  of  marriage  between  persons  domiciled  within  its  territory  may  be 
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dissolved,  and  it  may  prescribe  what  legal  proceedings  may  be  had  to  that 
end." 

In  Jones  v.  Jones,  108  N.  Y.  415,  15  N.  E.  707,  2  Am.  St.  Rep.  447, 
the  same  court  held  that  a  foreign  divorce  is  none  the  less  a  bar  be- 
cause it  was  for  a  ground  which  would  not  have  been  a  cause  for  a 
divorce  in  this  state.  In  Wall  v.  Williamson,  8  Ala.  48,  a  divorce  of 
American  Indians  by  mutual  consent  according  to  their  tribal  law  was 
held  to  be  valid.    In  that  case  the  court  said : 

"Whatever  may  have  been  the  capacity  of  the  husband  to  abandon  his  wife^ 
and  thereby  to  dissolve  the  marriage,  if  both  had  become  residents  of  Alabama 
after  the  tribe  had  departed  from  its  limits  it  Is  very  clear  that  the  same  ef- 
fect must  be  given  to  a  dissolution  of  the  marriage  by  the  Choctaw  law  as 
given  to  the  marriage  by  the  same  law.  By  that  law  it  appears  the  husband 
may  at  pleasure  dissolve  the  relation.  His  abandonment  is  evidence  that  he 
has  done  so.  We  conceive  the  same  effect  must  be  given  to  this  act  as  would 
be  given  to  a  lawful  decree  in  a  civilized  community  dissolving  the  marriage. 
However  strange  It  may  appear,  at  this  day,  that  a  marriage  may  thus  easily 
be  dissolved,  the  Ghoctaws  are  scarcely  worse  than  the  Romans,  who  permit- 
ted a  husband  to  dismiss  his  wife  for  the  most  frivolous  causes." 

In  Leshinsky  v.  Leshinsky,  5  Misc.  Rep.  495,  25  N.  Y.  Supp.  841, 
a  divorce  granted  by  a  Jewish  rabbi  in  Russia  under  circumstances 
similar  to  those  at  bar  was  held  valid.  It  is  clear,  therefore,  under 
the  authorities,  that  the  divorce  must  be  sustained,  unless  it  is  against 
the  public  policy  or  morality  of  our  state,  or  unless  it  has  been  shown 
that  the  divorce  was  obtained  either  by  fraud,  mistake,  or  lack  of 
jurisdiction.  Plaintiff's  contention  that  the  divorce  is  against  our  pub- 
lic policy  cannot  be  entertained.  A  rabbinical  divorce  granted  here 
would  have  no  validity.  Penal  Law,  art.  136,  §  1450  (Consol.  Laws 
1909,  c.  40).  Nor  would  a  divorce  under  our  law  be  granted  for  any 
cause  other  than  adultery.  As  shown,  the  status  of  the  parties  was 
fixed  by  the  Russian  divorce.  When  they  left  their  former  domicile 
and  took  up  their  residence  in  this  country,  they  came  as  single  per- 
sons ;  and,  while  our  courts  will  enforce  its  policy  for  the  protection 
of  its  own  citizens  domiciled  here  and  will  not  allow  their  status  to 
be  changed  by  foreign  decrees  or  tribunals,  the  case  at  bar  is  not  such 
a  one  as  to  be  included  within  such  established  principle.  Upon  that 
point  Sir  Robert  Phillimore,  in  his  work  on  International  Law,  supra 
(volume  4,  pp.  367,  368),  lays  down  the  rule  in  one  of  his  subdivisions 
as  follows : 

"Ought  a  state,  the  laws  of  which  do  not  permit  divorce,  to  recognise  a 
divorce  decreed  in  another  state  to  persons  belonging  in  that  state?  To  this 
question  the  answer  seems  on  principle  to  be  clearly  in  the  affirmative;  the 
foreigners,  in  this  hypothesis,  come  into  a  foreign  state  with  a  particular 
status  affixed  to  them  by  the  foreign  law  of  the  state  to  which  they  belong. 
The  only  ground  upon  which  this  status  could  be  refused  recognition  would 
be  that  it  was  contrary  to  the  public  policy  or  morality  of  the  new  state; 
but  it  seems  clear  that  the  residence  in  that  state  of  two  foreigners,  as  single 
persons,  is  not  a  case  of  this  description;  what  the  former  status  of  these 
parties  was  is  a  matter  of  private  history  in  no  way  affecting  the  state  In 
which  they  happen  to  be  now  resident.*' 

Again,  in  Nelson  on  Divorce  and  Separation,  supra  (volume  1,  §  33), 
the  author,  writing  on  this  subject,  says: 
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"It  would  seem  that  the  adoption  of  this  rule  would  amount  to  the  admis- 
sion of  Its  logical  sequence  that  the  status  of  a  foreigner  should  determine 
his  status  here,  and,  if  he  was  single,  married,  or  divorced  in  another  country, 
his  status  should  remain  the  same  here  (no  question  arising  as  to  fraud  or 
lack  of  domicile).  The  difficulty  appears  to  be  that  a  divorce,  although  it 
creates  a  new  status,  is  dependent  in  some  cases  upon  a  decree,  and  oilr 
courts  are  tempted  to  refuse  to  consider  a  decree  as  operative  if,  for  technical 
reasons,  the  decree  was  rendered  in  violation  of  our  rules  of  Jurisdiction. 
Thus  if  the  divorce  In  question  is  by  ];)ermission  of  a  church,  or  is  a  divorce 
at  win,  according  to  the  customs  of  a  race  or  tribe  of  a  semicivilized  people, 
the  divorce  is  accepted  as  valid,  if  valid  In  the  country  where  the  divorce 
became  operative.  The  case  is  not  materially  different  where  the  status  of 
the  foreigner  is  created  by  a  decree,  except  that  his  status  is  a  matter  of 
record.  If  comity  Is  extended  to  one,  it  sTiould  be  to  the  other,  for  the  dif- 
ference is  not  one  of  status,  but  of  record  proof  of  status.  The  conclusion 
is  certain  that  if,  through  comity  and  for  the  security  of  property  rights,  we 
recognize  foreign  marriages,  we  must  also  recognize  the  status  of  divorced 
foreigners,  and  deterndne  the  validity  of  such  divorces  by  the  law  of  the 
place  where  they  were  granted.  The  status  of  a  divorced  foreigner  is  not  de- 
termined by  the  validity  of  the  divorce  in  the  country  where  it  was  deter- 
mined, but  the  American  rule  appears  to  be  that  a  foreign  divorce  is  valid 
if  regularly  obtained  according  to  the  jurisprudence  of  the  country  where 
the  marriage  was  celebrated  and  the  parties  are  domiciled.  The  regularity 
of  the  proceedings  is  determined  by  the  law  of  the  country ;  but  the  juris- 
diction of  the  court  and  consequently  the  domicile  of  the  parties  is  always  an 
open  question,  and  is  determined  by  our  law  relating  to  jurisdiction  rather 
than  by  the  local  law.  In  general  it  may  be  safely  said  that  any  foreign 
divorce  will  be  recognized  in  America  If  valid  in  the  country  where  ren- 
dered, unless  it  appears  that  the  court  rendering  the  divorce  had  t^o  juris- 
diction. If  the  plaintiff  or  defendant  did  not  have  a  domicile  in  the  coun- 
try, the  decree  will  be  held  void  and  Inoperative.  ♦  ♦  ♦  The  jurisdiction 
of  the  foreign  court  which  granted  the  divorce  is  held  to  be  open  to  Inquiry 
by  American  courts,  and  the  decree  will  be  held  Inoperative  if  the  juris- 
diction of  the  foreign  court  was  not  in  accordance  with  our  views  of  juris- 
diction. -This  may  be  a  correct  principle  of  international  law  so  far  as  it 
applies  to  property  rights,  but  it  does  not  necessarily  apply  to  the  status  of 
a  foreigner.  Unless  the  plaintiff  was  in  fact  a  domiciled  resident  of  our 
country  at  the  time,  the  foreign  decree  should  be  recognized,  for  it  has  right- 
fully given  the  plaintiff  a  status  in  his  own  country.  The  foreign  decree 
should  be  subjected  to  but  one  test — whether  the  plaintiff  had  such  a  domicile 
in  the  country  that  he  could  not  have  been  a  temporary  resident  with  the 
intent  to  have  his  domicile  elsewhere." 

Nothing  having  been  shown  to  impeach  the  finding:  of  the  rabbini- 
cal court,  either  for  fraud,  mistake,  or  lack  of  jurisdiction,  plaintiff's 
motion  for  judgment  must  be  denied,  and  the  complaint  dismissed. 

Complaint  dismissed. 


GODWIN  V.  LIBERTY-NASSAU  BLDG.  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1911.) 

1.  Pleading  (S  343*) — Judgment  on  Pleadings— When  Authorized. 

A  motion  for  judgment,  under  Code  Civ.  Proc.  §  547,  authorizing  mo- 
tions for  Judgment  on  pleadings,  cannot  be  granted,  where  the  pleading 
contains  any  material  issue  of  fact  on  which  evidence  must  be  taken  to 
warrant  a  Judgment,  and  on  such  a  motion  nothing  but  the  pleadings  can 
be  considered. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  {  1048 ;  Dec.  Dig. 
f  343.*] 

*For  other  cases  see  same  topic  ft  fi  nxtmbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Pleading  (§  346*) — Judgment  on  PLEADiNGfr— When  Authobized. 

Where  the  complaint  to  foreclose  a  second  mortgage  alleges 
ment  by  the  mortgagee  of  taxes  pursuant  to  covenants  In  the  u 
an  answer  by  the  mortgagor,  denying  that  he  has  knowledge  or 
tion  sufficient  to  form  a  belief -as  to  the  payment  of  taxes,  raises 
of  fact,  and  Is  not  frivolous  or  sham ;  and  an  order,  on  motion 
ment,  under  Code  Civ.  Proc.  §  547,  to  try  the  Issues  raised  by  the 
with  a  provision  for  judgment  without  notice  on  the  coming  In  o1 
eree's  report,  is  unauthorized. 

[Ed.   Note.— For  other  cases,  see  Pleading,  Cent.   Dig.  i|  IC 
Dec.  Dig.  §  346.»] 

3.  Mortgages  (§  479*) — Foreclosure—Reference. 

Gen.  Rules  of  Practice,  rule-60,  authorizing  a  reference  in  an 
foreclose  a  mortgage,  provides  for  a  compulsorj'  order  of  refc 
cases  in  which  some  of  the  defendants  are  infants  or  absentee 
designed  to  protect  such  defendants,  and  not  to  facilitate  plali 
tion. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  {|  15 
Dec.  Dig.  §  479.*] 

Appeal  from  Special  Term,  New  York  County. 

Action   by  Harold  Godwin  against  the  Liberty-Nassau   ] 
Company  and  another,  as  trustee  under  a  mortgage.    From  i 
locutory  judgment,  entered  on  the  decision  of  a  motion  by 
for  judgment  on  the  pleadings,  defendant  named  appeals.     R 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  £ 
MILLER,  and  DOWLING,  JJ. 

Frank  M.  Avery,  for  appellant. 

Louis  Dean  Speir,  for  respondent. 

SCOTT,  J.  The  action  is  to  foreclose  a  second  mortgag 
complaint,  in  addition  to  the  customary  allegations  in  such 
also  alleges  that  in  order  to  protect  his  lien,  and  pursuant  tc 
covenants  in  the  mortgage,  the  plaintiflF  has  paid  certain  s 
taxes  on  said  property  and  for  interest  upon  the  prior  mortg; 
these  sums  he  seeks  to  include  in  the  judgment  of  foreclosui 
defendant  owner  has  interposed  an  answer,  in  which  it  denie 
has  any  knowledge  or  information  sufficient  to  form  a  belief  i 
allegations  respecting  the  payment  of  said  taxes  and  intei 
similar  denial  of  the  allegations  as  to  the  assignment  of  the  n 
to  plaintiff  is  not  insisted  upon  as  raising  an  issue ;  but  the  d< 
appellant  does  insist  that  the  denials  as  to  the  payment  of  ta 
interest  do  raise  issues  which  it  is  entitled  to  have  tried  s 
posed  of  according  to  the  rules  and  practice  prescribed  by  law 

[1]  The  order  appealed  from  results  from  a  motion  for  ji 
by  plaintiff  under  section  547,  Code  Civil  Procedure.  It  is  n 
settled  that  such  a  motion  is  a  mere  substitute  for  a  motion  f( 
ment  on  the  pleadings  at  the  trial,  that  it  cannot  be  grante 
the  pleadings  contain  any  material  issue  of  fact  upon  which  < 
must  be  taken  to  warrant  judgment,  and  that  upon  such  a 
nothing  but  the  pleadings  can  be  considered.  In  effect,  th 
such  a  motion  must  always  involve  only  a  question  of  law ;  th 
tion  beinr  whether  or  not,  upon  the  undisputed  facts,  the  par 

*Kor  otner  ca^ei  see  same  topic  ft  %  kumbek  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep 
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ing  the  motion  is  entitled  to  judgment.  [2]  The  present  case  does 
not  answer  to  these  requirements.  While  we  may  strongly  suspect 
that  the  answer  is  interposed  mainly  for  the  purpose  of  delaying  the 
foreclosure,  and  that  the  appellant  does  not  expect  to  seriously  com- 
bat the  allegations  of  which  it  denies  knowledge  or  belief,  yet  it  is 
entitled  to  deny  them,  and  to  put  plaintiff  to  his  proof  respecting  them. 
The  answer,  therefore,  raises  issues  which  will  require  evidence  to 
dispose  of,  and  it  cannot  be  said  to  be  frivolous  or  sham,  so  that  it 
can  be  ignored. 

The  order  appealed  from  is  not,  properly  speaking,  an  order  for 
judgment,  but  is  an  order  of  reference  to  try  and  determine  the  issues 
raised  by  the  answer,  with  a  further  provision  that,  upon  coming  in  of 
the  referee's  report,  the  plaintiff,  without  further  notice,  shall  be  en- 
titled to  enter  a  final  judgment  of  foreclosure  and  sale.  The  order 
appealed  from  is  entitled  an  interlocutory  judgment,  but  it  gains  noth- 
ing by  being  so  named,  since  it  remains  in  fact  and  effect  merely  an 
order  granting  plaintiff's  motion.  It  is  not  to  be  doubted  that,  when 
the  action  is  of  such  a  nature  that  an  interlocutory  judgment  must 
precede  a  final  judgment,  as,  for  instance,  in  an  action  for  an  account- 
ing, and  upon  the  pleadings  the  plaintiff  is  entitled  to  such  an  inter- 
locutory judgment,  he  may  move  therefor  upon  the  pleadings.  But 
this  is  not  such  a  case.  When  it  has  been  tried  upon  the  issues  raised 
by  the  pleadings,  the  appropriate  judgment  to  be  entered  is  a  final 
judgment  of  foreclosure  and  sale,  and  even  in  a  case  wherein  an 
interlocutory  judgment  could  properly  be  granted  on  motion,  it.  would 
be  wholly  irregular  to  order  that  final  judgment  should  be  entered  on 
the  referee's  report  without  notice  to  the  defendant,  so  tnat  he  could 
be  heard  upon  the  confirmation  of  the  report.  ,\Ve  do  not  consider 
that  section  547,  Code  of  Civil  Procedure,  justifies  the  practice  that 
has  been  followed  in  this  instance.  The  plaintiff,  like  other  litigants, 
must  be  content  to  try  his  cause  in  due  and  orderly  course.  [3]  Nor 
can  the  order,  or  interlocutory  judgment,  as  it  is  termed,  be  justified 
as  a  compulsory  order  of  reference,  under  rule  60  of  the  general  rules 
of  practice.  That  rule  provides  for  such  an  order  only  in  cases  in 
which  some  of  the  defendants  are  infants  or  absentees,  and  is  de- 
signed for  the  protection  of  such  defendants,  and  not  to  facilitate 
plaintiffs.  Having  arrived  at  the  conclusion  that  the  order  appealed 
from  must  be  reversed,  it  is  unnecessar}'  to  consider  the  questions 
raised  on  the  appeal  as  to  the  allowance  of  costs  and  the  extra  allow- 
ance. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  for  judgment  on  the  plead- 
ings denied,  with  $10  costs.    All  concur. 
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BURR  V.  KOSTEIR. 
(Supreme  Ck)urt,  Appellate  Division,  First  Department    i 

1.  Factobs  (§  42*) — Actions— Sufficiency  of  Evidence. 

Id  an  action  to  recover  plain  tiffs  share  of  the  profits  oi 
shipped  to  defendant,  and  which  share  plain tifiT  claimed 
converted  to  his  own  use,  evidence  held  to  show  that  del 
the  proceeds  of  the  ^ales  in  a  fiduciary  capacity,  and  tin 
sale  of  the  butter  by  plaintiff  to  defendant 

[Ed.  Note. — For  other  cases,  see  Factors,  Cent  Dig.  S 
42.*] 

2.  Evidence  (§  129*) — Explanatort  Transactions— A dmissi 

Where  there  was  an  issue  as  to  the  terms  on  which  del 
butter  from  plaintiff  for  sale,  evidence  as  to  an  a^eem 
feodant  and  one  W.  whose  business  plaintiff  purchased 
conditions  of  the  business,  was  competent;  it  having 
agreed  that  defendant  would  continue  to  receive  butter  f 
the  same  terms  that  he  had  been  receiving  it  from  W. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  S 
S  120.*] 

Laughlin,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isaac  Burr  against  Henry  Koster.  From  a 
defendant,  and  from  orders  denying  his  motion  for  a  n< 
tiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLI 
SCOTT,  and  MILLER,  JJ. 

Ralph  Royall,  for  appellant. 

Frederick  M.  Harris,  for  respondent. 

LAUGHLIN,  J.  The  plaintiff  was  engaged  in  the 
ness  at  Berkshire,  Tioga  county,  N.  Y.,  and  brought 
recover  the  sum  of  $3,928.70  of  the  defendant,  on  the  t 
fendant  received  five  consignments  of  butter  from  hin 
received  said  amount  on  the  sale  thereof  over  and  abov 
sions,  and  the  freight  charges  paid  by  him  thereon,  i 
the  same  to  his  own  use.  The  answer  interposed  was 
nial. 

On  the  trial  plaintiff  gave  evidence  tending  to  sustj 
tions  of  the  complaint,  and  the  action  was  defended  on  t 
the  defendant  purchased  the  butter  of  the  plaintiff,  a 
credit  therefor.  At  the  close  of  tlie  evidence,  one  of 
for  the  plaintiff  moved  for  a  direction  of  a  verdict  on  tl: 
the  only  question  in  the  case  was  whether  the  transactic 
an  agency,  a  sale,  or  a  partnership,  and  that,  as  he  viewe< 
there  was  no  dispute  concerning  "the  material  element 
tions  of  these  parties."  The  motion  was  denied  and 
cepted. 

The  court  instructed  the  jury  that  the  theory  of  plai 
the  butter  was  consigned  to  the  defendant  as  a  commis 
for  sale,  and  charged  that,  if  it  was  so  consigned,  the 

•For  other  caaet  tee  same  topic  ft  S  nitmbeb  in  Dec.  ft  Am.  Digs.  1907  to  dat 
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selling  It  acted  in  a  fiduciary  capacity,  and  was  liable  for  conversion 
for  a  failure  to  transmit  or  account  for  the  proceeds  of  the  sales, 
less  commissions  and  the  amount  paid  for  freight  or  express  charges 
thereon;  and  further  instructed  the  jury  that  the  claim  of  the  de- 
fendant was  that,  if  on  receipt  of  the  butter  he  found  it  satisfactory, 
it  became  his  property,  and  that  he  became  liable  to  the  plaintiff,  as  a 
purchaser,  for  the  price  received,  less  one-half  of  the  profits  on  the 
sale,  after  deducting  the  cost  of  the  butter  and  the  freight  or  express 
charges  thereon.  The  court  further  charged  the  jury  that  in  the  one 
case,  namely,  if  the  butter  were  received  for  sale  on  consignment, 
there  was  a  fiduciary  relationship  between  plaintiff  and  the  defendant, 
and  the  latter  was  liable  to  arrest;  but  that,  if  they  found  that  the 
transaction  was  as  claimed  by  defendant,  he  was  not  a  fiduciary,  and 
therefore  not  liable  to  arrest,  and  the  plaintiff  was  not  entitled  to  re- 
cover in  this  action,  but  would  be  entitled  to  recover  the  amount  due 
him  in  another  form  of  action;  and  the  court  specifically  instructed 
the  jury  that  they  were  to  determine  merely  the  question  as  to  whether 
the  defendant  acted  as  agent,  or  trustee,  or  in  a  fiduciary  capacity,  for 
the  plaintiff,  and,  if  they  fpund  that  a  fiduciary  relationship  did  not 
exist,  then  the  defendant  was  entitled  to  a  verdict,  but,  if  such  relation- 
ship did  exist,  the  plaintiff  was  entitled  to  recover.  Counsel  for  the 
plaintiff  at  the  close  of  the  charge  requested  the  court  to  instruct  the 
jury  that: 

If  "defendant  acted  as  what  Is  commonly  called  a  commission  merchant, 
that  that  is  an  agency  in  the  sense  of  the  agency  alleged  in  the  complaint,  and 
which  the  plaintiff  has  to  prove." 

This  request  was  declined,  and  no  exception  was  taken  thereto. 
One  of  the  attorneys  for  the  plaintiff  then  requested  the  court  to  in- 
struct the  jury  that,  if  the  defendant  was  to  remit  after  deducting 
commissions,  that  established  an  agency,  and  plaintiff  was  entitled  to 
a  verdict.  This  request  was  also  declined,  and  appellant  excepted. 
The  court  at  the  request  of  the  attorney  for  the  defendant  instructed 
the  jury  that  if  the  relationship  of  the  parties  constituted  a  mere 
agreement  for  a  division  of  the  profits,  and  there  was  no  agency  or 
trusteeship  or  fiduciary  capacity  existing  between  them,  the  defendant 
was  entitled  to  a  verdict;  and  that,  if  they  were  copartners  or  it  was 
a  joint  venture,  the  defendant  was  entitled  to  a  verdict.  The  court 
also  instructed  the  jury  at  the  request  of  one  of  the  attorneys  for  the 
plaintiff  that,  even  though  they  found  that  the  agreement  was  one 
for  a  division  of  the  profits,  they  might  find  that  it  was  a  fiduciary 
relationship,  and  that  the  division  of  the  profits  was  a  circumstance 
to  be  considered  in  determining  whether  or  not  there  was  a  fiduciary 
relation. 

According  to  the  testimony  of  the  plaintiff,  his  action  was  based 
on  five  consignments  of  butter  on  which  he  received  from  the  de- 
fendant accounts  of  sales  under  dates  of  January  7,  February  5, 
March  4,  April  5  and  7,  1909,  which  showed  a  balance  due  to  him 
from  the  defendant  of  the  amount  for  which  the  action  is  brought 
less  the  sum  gf  $137;  and  he  showed  by  other  evidence  that  the 
books  of  the  defendant  showed  that  the  butter  was  sold  for  $274, 
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more  than  the  amount  reported  in  these  statements.  T 
of  the  parties  was  according  to  the  testimony  of  the  pla 
that  defendant  was  to  receive  for  his  commissions  one-h 
on  the  sales,  and  on  that  theory  the  plaintiff  would  be  er 
more  than  the  amount  showed  to  be  owin^  to  him  by  t 
made  by  the  defendant.  The  plaintiff  testified  with  r 
agreement  between  himself  and  the  defendant  that  in 
month  of  May,  1900,  he  bought  out  the  business  of  o 
Berkshire,  who  had  theretofore  had  business  relations 
fendant,  and  shipped  butter  to  the  defendant  on  the  sami 
negotiating  any  contract  with  him,  that  shortly  thereaft 
companied  to  New  York  by  Waldo  and  by  him  introduc 
ant,  and  that  Waldo  stated  to  defendant  that  plaintiff  v 
tinue  the  business  with  defendant  which  had  theretofon 
on  by  Waldo  and  on  the  same  bas\^,  but  the  only  state 
spect  to  what  that  basis  was,  was  that  it  was  "a  joii 
that  is,  that  they  were  to  share  equally  in  the  profits  ai 
the  cost  of  the  butter  and  the  transportation  charges- 
not  expect  that  defendant  would  remit  the  money  he  i 
his  customers  but  expected  that  he  would  pay  within 
time;  that  he  expected  the  defendant  would  guarantee 
would  bear  any  losses  of  collections  on  the  sales ;  that  1 
bear  one-half  of  any  loss  in  case  of  sales  for  less  than  t 
butter  and  the  transportation  charges,  that  defendant  re 
count  on  this  basis  for  all  the  butter  shipped  to  him  b) 
and  never  made  any  claim  against  the  plaintiff  on  accou: 
on  collections,  and  never  reported  a  sale  at  a  loss ;  that 
express  agreement  concerning  credit,  but  the  course  oi 
tween  the  parties  had  been  for  plaintiff  to  draw  a  draft 
for  three  or  four  months  with  respect  to  each  account  o 
able  the  defendant  to  collect  on  the  sales,  which  dr; 
would  accept;  and  that  this  course  was  pursued  with 
first  four  shipments  in  question,  but  that  the  defendant  i 
cept  the  draft  for  the  fifth  shipment.  At  the  time  eacl 
butter  was  made  to  the  defendant,  plaintiff  transmitt< 
fendant  a  statement  showing  the  quantity  of  butter  and 
price  and  charges  for  transportation,  when  he  paid  t 
defendant  submitted  to  plaintiff  accounts  of  sales  on  tl 
of  accounts  for  sales  made  by  commission  merchants,  g^\ 
tity  and  the  price  per  pound  and  a  computation  based 
which  the  plaintiff  claims  to  be  the  price  at  which  the  i 
the  butter,  and  which  the  defendant  claims  to  be  not  the 
price,  but  the  price  for  which  he  was  accountable  to 
five  cents  per  pound  above  the  current  prices  on  the  excl 
statements  also  showed  the  cost  price  of  the  butter — take 
tiff's  statements — including  charges  for  transportation 
that  defendant  credited  plaintiff  with  the  cost  of  the  t 
cost  of  transportation,  when  paid  by  plaintiff,  and  one-h 
cnce  between  these  two  items  and  the  total  value  of  the 
price  therein  stated  as  aforesaid  claimed  by  plaintiff  to'l 
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which  defendant  sold,  and  by  defendant  to  be  the  price  for  which  he 
was  accountable  as  aforesaid. 

Defendant  testified  that  the  reason  he  used  commission  account 
blanks  in  reporting  sales  of  the  butter  was  that  he  had  no  other  blanks, 
and  that,  inasmuch  as  his  business  was  largely  commission  business, 
he  used  the  same  blanks  with  respect  to  all  his  business.  He  was  per- 
mitted under  objection  and  exception  duly  taken  in. behalf  of  the 
plaintiff  to  testify  to  the  agreement  t)etween  himself  and  Waldo  to 
which  the  plaintiff  was  not  a  party,  and  of  which  plaintiff  had  no 
knowledge.  That  agreement  was  made  eight  or  ten  years  prior  to 
the  time  plaintiff  bought  out  Waldo's  business.  He  testified  that  it 
was,  in  substance,  that  he  stated  to  Waldo  that  he  needed  "some  fancy 
goods"  for  hotel  customers  who  "were  willing  to  pay  five  cents  above 
the  quotations  of  extras"  which  was  the  top  quotation  on  the  ex- 
change for  that  line  of  butter,  and  that,  if  Waldo  would  furnish  him 
**  fancy  butter,"  he  would  "pay  him  five  cents  above  quotation  for 
it  less  half  of  what  I  would  make  on  it — what  our  profit  was  on  it,'* 
that  Waldo  agreed  "to  ship  me  goods  in  that  way,"  and  that  they  did 
business  that  way  for  eight  or  ten  years,  and  that,  when  Waldo  in- 
troduced plaintiff  to  him,  Waldo  stated  that  he  had  sold  his  business 
out  to  plaintiff,  "and  wanted  to  know  if  he  could  continue  doing  busi- 
ness with  me  under  those  same  conditions,"  and  that  he  agreed  to  it 
provided  the  goods  would  be  satisfactory,  that  he  made  out  monthly 
statements  to  plaintiff,  not  according  to  the  actual  sales  made  by  him, 
but  at  five  cents  above  the  current  price  of  sales  on  the  exchange, 
which  accounts  for  the  difference  between  the  statements  made  by 
him  and  the  actual  selling  price  as  shown  by  his  books,  and  that  these 
statements  had  no  reference  to  the  actual  sales  made  by  him  and  con- 
tained the  statement  of  account  of  butter  received,  whether  it  had  been 
sold  or  not,  and  regardless  of  loss  on  the  sales,  although  he  incurred 
many  losses. 

According  to  the  testimony  of  the  plaintiff,  it  is  quite  clear  that  he 
consigned  the  butter  to  the  defendant  to  sell  on  a  consignment  basis, 
the  commission  being  one-half  the  price  received  over  and  above  the 
<:ost  of  the  butter  and  transportation.  If,  however,  the  agreement 
was  the  same  as  the  defendant  had  with  Waldo,  I  am  of  opinion  that 
the  jury  would  be  warranted  in  finding  on  his  testimony  that  he  became 
a  purchaser  of  the  butter,  and  that  it  was  immaterial  to  the  plaintiff  at 
what  price  he  sold  it,  for  the  plaintiff  was  only  entitled  to  receive  from 
him  the  cost  of  the  butter  to  the  plaintiff  including  transportation, 
when  plaintiff  paid  the  same,  and  one-half  the  difference  between  the 
price  paid  for  the  butter  by  the  plaintiff  and  five  cents  per  pound 
above  the  current  price  on  the  exchange.  It  is  evident  that  the  jury 
took  that  view  of  the  case. 

I  am  of  opinion,  however,  that  the  court  erred  in  receiving  the  evi- 
dence with  respect  to  the  agreement  between  the  defendant  and  Waldo., 
and  that  the  reception  of  this  evidence  was  prejudicial  to  the  plaintiff. 
The  plaintiff  was  only  bound  by  his  own  contract,  and  he  could  only 
become  bound  by  the  agreement  between  Waldo  and  defendant  to  the 
extent  that  the  terms  thereof  were  communicated  to  and  accepted  by 
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him,  unless,  which  is  not  probable  and  is  not  sustained  by  his  testi- 
mony, he  saw  fit  to  agree  to  be  bound  by  the  same  arrangement  with- 
out knowing  what  it  was. 

It  follows,  therefore,  that  the  judgment  and  orders  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  appellant  to  abifle  the 
event 

INGRAHAM,  P.  J.  [1]  I  concur  in  the  reversal  of  this  judgment 
upon  the  ground  that  upon  the  undisputed  evidence  the  defendant  re- 
ceived the  proceeds  of  the  sale  of  this  butter  in  a  fiduciary  capacity, 
and  that  the  plaintiff  was  therefore  entitled  to  the  direction  of  a  ver- 
dict. It  was  plainly  not  the  intention  of  the  parties  that  there  should 
be  a  sale  of  tiie  butter  by  the  plaintiff  to  the  defendant.  He  was  to 
receive  the  butter  and  sell  it  at  a  price  that  was  five  cents  a  pound 
above  the  market  price  of  butter  of  this  quality ;  and  it  was  luidoubt- 
edly  a  part  of  the  agreement  that  he  f^uaranteed  a  sale  of  the  butter 
at  a  price  specified.  It  was  further  agreed  between  the  parties  that 
the  defendant's  commission  was  to  be  one-half  of  the  difference  be- 
tween the  price  at  which  the  butter  was  invoiced  and  the  price  at  which 
the  butter  was  actually  sold ;  but  such  an  agreement  was  not  at  all  in- 
consistent with  the  fact  that  the  substantial  transaction  was  the  con- 
signment of  the  butter  by  the  plaintiff  to  the  defendant  to  be  sold  on 
the;  plaintiff's  account.  It  was  so  treated  by  the  defendant  in  his  ac- 
counts that  he  rendered  to  the  plaintiff,  and  I  think  that  was  the  legal 
effect  of  the  arrangement  between  them.  [2]  I  do  not  agree  that  the 
testimony  as  to  the  agreement  between  the  defendant  and  Waldo,  the 
plaintiff's  predecessor  in  business,  was  incompetent,  for,  after  Waldo 
had  sold  the  business  to  the  plaintiff,  it  was  expressly  agreed  that  the 
defendant  would  continue  to  receive  butter  from  the  plaintiff  upon 
the  same  terms  that  he  had  been  in  the  habit  of  receiving  it  before 
from  Waldo.  It  was  therefore  competent  to  show  the  conditions  un- 
der which  Waldo  and  the  defendant  had  done  business. 

I  therefore  concur  in  a  reversal  of  the  judgment. 

CLARKE,  SCOTT,  and  MILLER,  JJ.,  concur. 


STRQBEL  ft  WILKEN  CO.  v.  WEISBN. 
(Supreme  Court,  Appellate  Division,  First  Department    April  7, 1911.) 

1.  Parties  (S  84*) — Nonjoinder— Failure  to  Object— Waiver. 

Code  Civ.  Proc.  S  488,  permits  def eDdant  to  demur  to  the  complaint  for  a 
defect  of  parties  plaintiff  or  defendant.  Section  498  provides  that,  where 
the  matters  enumerated  in  section  488  ns  grounds  of  demurrer  do  not  ap- 
pear on  the  face  of  the  complaint,  the  objection  may  be  taken  by  answer, 
and  section  499  provides  that  defendant  is  deemed  to  have  waived  an  ob- 
jection not  taken  by  demurrer  or  answer.  Held,  that  an  objection  of  non- 
joinder of  defendants  was  waived  where  it  was  not  taken  by  either  de- 
murrer or  answer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent.  Dig.  |S  145-147;  Dec- 
Dig.  §  84.*J ^ 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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2.  Evidence  (8  250*) — ^Admissions— Principal  and  Surett. 

In  an  action  against  the  surety  on  a  contract  guaranteeing  payment  of 
goods  furnished  another*  evidence  of  admissions  made  In  the  surety's  ab- 
sence by  the  principal  after  the  conclusion  of  the  business  between  plain- 
tiff and  the  principal  as  to  the  amount  due  plaintiff  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  ({  976-982;  Dec. 
Dig.  §  250.*] 

3.  Evidence  (§  123*) — Res  GESTiB— STAXEaiENTs  by  Tsird  Persons. 

Such  admissions  were  not  admissible  as  res  gestie. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Dec.  Dig.  {  123.*] 

4.  Appeal  and  Error  (§  1050*)— Harmless  Error— Admission  of  Evidence- 

Prejudicial  Effect. 

Error  in  admitting  evidence  In  an  action  on  a  suretyship  contract  was 
prejudicial  to  defendant  where  without  such  evidence  there  was  nothing 
to  show  the  amount  due  plaintiff  for  the  goods  furnished  under  the  con- 
tract 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  {  1050.*] 

5.  Appeal  and  E^ror  (8  280*)— Exceptions  in  Lower  Court— Bvidencet- 

Waiver. 

Defendant  by  moving  for  a  directed  verdict  at  the  close  of  the  case  did 
not  waive  his  exception  to  the  admission  of  evidence  so  as  to  preclude 
him  from  urging  on  appeal  error  in  its  admission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  if  164^ 
1649 ;  Dec.  Dig.  (  280.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Strobel  &  Wilken  Company  against  Max  Weisen. 
From  a  judgment  for  plaintiff  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ, 

E.  J.  Myers,  for  appellant. 
Frederick  Hemley,  for  respondent. 

SCOTT,  J.  Appeal  from  a  judgment  upon  a  verdict  directed  in 
favor  of  plaintiff,  and  an  order  denying  motion  for  a  new  trial.  De- 
fendant was  sued  upon  a  guaranty  of  payment  in  the  following  form : 

"Philadelphia,  Pa.,  2/19/1903. 
•The  Strobel  &  Wilken  Co.,  New  York  City. 

"Gentlemen:  In  consideration  of  your  shipping  to  Mess.  Mllgraum  &  Ost» 
of  Philadelphia,  the  goods  ordered  by  them  amounting  to  about  four  thousand 
dollars  ($4,000.00),  we  hereby  guarantee  to  you  the  payment  of  same  when 
due. 

"Yours  truly,  Weisen  Bros.,  per  Max  Weisen. 

"Witness:  E.  C.  Mueller.'^ 

The  complaint  alleges  the  defendant  was  a  member  of  the  firm  of 
Weisen  Bros. 

[1]  It  was  urged  on  the  trial,  and  is  now  urged  on  appeal,  that  this 
action  will  not  lie  against  defendant  because  the  guaranty  did  not  pur- 
port to  be  his  individual  guaranty,  but  that  of  the  firm,  and  that  there 
was  therefore  a  nonjoinder  of  parties  defendant,  in  that  all  the  mem- 
bers of  the  firm  should  have  been  sued.  The  objection  would  not  be 
without  force  if  it  had  been  taken  in  time.    But  it  was  not.    It  is  one 

*For  other  cases  lee  same  topic  &.  9  number  Id  Dec.  &.  Am.  Digs.  1907  to  date,  &  Rep'r  Indezea 
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which  should  have  been  taken  by  answer  or  demurrer,  ai 
been  so  taken,  is  deemed  to  have  been  waived.    Code 
488,  498,  499;  Seligman  v.  Friedlander,  199  N.  Y.  373,  S 
Jones  V.  Gould,  200  N.  Y.  18,  92  N.  E.  1071. 

[2]  A  more  serious  objection  to  the  judgment  relates 
of  the  evidence  permitted  to  be  introduced  by  plaintiff 
was  for  a  balance  claimed  to  be  due  for  goods  sold  to  tl 
account  was  guaranteed  after  the  deduction  of  certain  ] 
addition  to  some  not  very  precise  evidence  as  to  the  d 
goods  and  the  partial  payments,  an  employe  of  the  plai 
mitted  to  testify  to  certain  statements  and  admissions  m 
the  principal,  in  the  absence  of  defendant,  respecting  th 
from  the  firm  whose  payments  were  guaranteed.  The 
this  evidence  was  duly  objected  to,  and  it  was  received 
ant*s  exception.  A  subsequent  motion  to  strike  it  out  w 
an  exception  taken.  There  can  be  no  doubt  that  the  rec 
evidence  constituted  error. 

[3]  The  statements  made  by  Milgraum  and  Ost  wei 
the  res  gestae,  having  been  made  after  the  conclusion  o 
between  plaintiff's  and  the  principal  debtors.  Under 
stances,  admissions  and  statements  by  the  principal,  hovs 
or  specifically  made,  are  not  competent  proof  again* 
Hatch  V.  Elkins,  65  N.  Y.  489. 

[4]  It  cannot  be  said  that  this  proof  did  not  influenc 
for  without  it  there  was  no  evidence  of  the  amount  due. 

[5]  The  respondent  urges  that  appellant  waived  his 
moving  at  the  close  of  the  case,  for  the  direction  of  a 
is  clearly  untenable.  By  moving  for  a  direction  the  appe 
that  upon  the  evidence,  as  it  stood,  there  was  no  questi< 
the  jury,  but  this  did  not  preclude  him  from  insisting 
that  the  evidence  to  which  he  had  objected  had  been  ii 
mitted. 

It  follows  that  the  judgment  and  order  appealed  fror 
versed  and  a  new  trial  granted,  with  costs  to  appallanl 
event.    All  concur. 


MADIGAN  V.  TOWN  OF  SCIIAGIITICOKE. 
(Supreme  Court,  Appellate  Division,  Third  Department.     Mf 

1.  Damages    (§    181*) — ^Personal    Injuries— Evidence — Pecij 

TioN  OP  Defendant. 

In  an  action  against  a  town  for  injuries  from  defects 
evidence  as  to  the  assessed  valuation  of  the  town  is  inadi 

[Ed.  Note. — For  other  cases,  see  Damages,  Cent.  Dig.  §§ 
Dig.  §  ISl.*] 

2.  Damages  (§  181*) — Evidence — Wealth  of  Defendant. 

In  actions  for  torts  in  which  compensatory  damages  c 
covered,  evidence  as  to  the  wealth  of  defendant  and  hU 
spoud  in  damages  is  inadmissible. 

\y:d.  Note. — For  other  cases,  see  Damages,  Cent  Dig.  ($ 
Dij?.  §  181.*1 

<*For  other  cases  see  same  topic  &  $  number  in  Dec.  ft  Am.  Digs.  1907  to  datt 
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S.  Appeal  and  Ebbob  (|  1031*) — ^Habmlxss  Ebbob— Adihssion  of  Evidence— 
Pbesumption. 

In  an  action  of  tort,  in  which  compensatory  damages  only  can  be  re- 
covered, the  admission  of  evidence  as  to  defendant's  wealth  and  his 
ability  to  respond  In  damages  is  presumably  prejudicial. 

I  Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  (§  4038- 
4046;   Dec.  Dig.  §  1031.*] 

4.  Highways  (J  210*) — Injubies  fbom  Defect  in — Evidence. 

Though  defendant  town  in  an  action  against  it  for  injuries  from  de- 
fects in  a  highway  introduced  evidence  as  to  the  number  of  miles  of 
highways  in  the  town,  that  did  not  render  admissible  plalntifTs  evi- 
dence as  to  the  assessed  valuation  of  the  town  on  the  theory  that  it 
tended  to  show  the  importance  of  the  highway  in  question,  and  the  fre- 
quency of  travel  thereon,  and  the  character  of  its  abutting  property. 

[Ed.  Note. — For  other  cases,  see  Highways,  Dec.  Dig.  (  210.*] 

5.  Highways  (§  191*) — Defeots — ^Injubies. 

The  location  and  character  of  a  highway  and  the  extent  of  travel 
thereon  are  to  be  considered  in  determining  whether  it  was  In  a  rea- 
sonable state  of  repair  at  the  time  of  an  injury  thereon. 

[Ed.  Note.— -For  other  cases,  see  Highways,  Cent  Dig.  S§  481,  482; 
Dec.  Dig.  §  191.*] 

6.  Appeal  and  Ebbob  (S  1050*) — ^Habmless  Ebbob — Admission  of  EJvidenoe. 

Where,  in  an  action  against  a  town  for  injuries  from  a  defect  in  a 
highway,  plaintiff,  whose  injuries  caused  the  loss  of  one  of  his  legs,  was 
present  at  the  trial,  and  the  evidence  as  to  negligence  and  contributory 
negligence  was  sharply  conflicting,  the  admission  of  evidence  as  to  the 
assessed  valuation  of  the  town  was  prejudicially  erroneous,  especially 
where  the  court  gave  no  instructions  limiting  the  effect  of  such  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  (|  4153- 
4166;   Dec.  Dig.  (  1050.*] 

Kellogg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  Andrew  Madigan,  an  infant,  by  guardian,  against  the 
Town  of  Schaghticoke.  From  a  judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  COCHRANE, 
SEWELL,  and  HOUGHTON,  JJ. 

Arthur  J.  Case  and  Charles  L  Webster  (John  T.  Norton,  of  coun- 
sel), for  appellant. 
Thomas  S.  Fagan,  for  respondent 

HOUGHTON,  J.  The  plaintiff  recovered  a  substantial  judgment 
for  injuries  claimed  to  have  been  received  because  of  the  negligence  of 
the  highway  commissioner  in  failing  to  repair  one  of  the  highways  of 
the  defendant  town.  During  the  progress  of  the  trial  the  plaintiff 
was  permitted  against  the  objection  of  the  defendant,  stated  in  va- 
rious forms,  to  prove  that  the  assessed  valuation  of  the  defendant  was 
upwards  of  $2,000,000. 

[1]  We  are  of  opinion  that  the  admission  of  this  evidence  was  such 
error  as  requires  a  reversal  of  the  judgment,  irrespective  of  the  other 
questions  raised  or  of  the  merits  of  the  action.     If  the  defendant 

•For  other  caMB  lee  same  topic  A  |  nitmbsb  in  Deo.  ft  Am.  Digi.  1M7  to  dato,  ft  Rapf  Indozos 
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through  its  highway  commissioner  was  n^ligent  in  not  repa 
highway,  and  the  plaintiff  was  free  from  contributory  neglig 
he  could  recover  would  be  simply  compensation  for  his 
Such  compensation  he  would  be  entitled  to  whether  the  d 
was  rich  or  poor,  and  whether  it  was  amply  able  to  respond 
ages  or  whether  payment  of  them  would  work  a  hardship, 
ural  and  probable  effect  upon  a  jury  of  proof  that  the  d 
town  was  rich  and  its  assessed  valuation  large  would  be  to  Ic 
to  assume  that  any  verdict  or  a  large  verdict  would  be  littl< 
the  individual  taxpayer  and  could  be  easily  paid  by  the  town 

[2,  3]  It  is  the  province  of  a  jury  to  inquire,  not  what  the 
ant  can  pay,  but  what  the  plaintiff  ought  to  receive,  and  it  is 
in  actions  for  a  wrong  where  only  compensation  can  be  recovi 
evidence  of  the  wealdi  of  the  defendant  and  his  ability  to  re 
damages  is  incompetent  and  presumably  prejudicial.  Myers 
colm,  6  Hill,  292,  41  Am.  Dec.  744;  Moody  v.  Osgood,  50  Bs 
Alberti  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  118  N.  Y.  77,  23  N. 
L.  R.  A.  765;  Hare  v.  Marsh,  61  Wis.  435,  21  N.  W.  267, 
Rep.  141;  4  Sutherland  on  Damages,  §  1254;  2  Greenleaf 
dence  (5th  Ed.)  §  269. 

[4]  At  the  time  this  evidence  was  introduced,  the  defen< 
proved  that  there  were  some  95  miles  of  highways  in  the  tc 
the  learned  trial  court  admitted  the  evidence  upon  the  theor 
was  material  as  showing  the  importance  of  the  highway  in  ( 
and  the  frequency  of  travel  thereon,  and  the  character  of  its 
property,  and  the  learned  counsel  for  the  respondent  seeks  t< 
the  ruling  upon  those  grounds  and  upon  the  authority  of  R 
Randolph,  128  Mass.  580;  Sanders  v.  Palmer,  154  Mass.  47 
E.  778;  Weeks  v.  Needham,  156  Mass.  289,  31  N.  E.  8;  O 
Wobum,  184  Mass.  598,  69  N.  E.  350.  Those  decisions  o 
that  proof  of  assessed  valuation  in  view  of  the  highway  law 
state  may  be  proved  by  the  defendant.  They  do  not  hold  t 
evidence  may  be  given  by  the  plaintiff  against  the  objection  of 
nicipality,  and  we  are  not  cited  to  nor  have  we  been  able  to 
case  so  deciding.  It  must  be  admitted  that,  logically,  if  a  mui 
can  properly  prove  its  poverty  as  an  excuse  for  not  keeping 
way  in  repair,  a  claimant  ought  to  be  permitted  to  show  its  v 
a  reason  why  there  was  no  lack  of  means  to  keep  its  highways 
er  condition.  Whether  the  Massachusetts  rule  is  based  upor 
culiar  form  of  its  own  statute  or  upon  general  principle,  we 
think  it  is  in  conformity  with  the  decisions  of  our  own  state, 
it  should  be  adopted  by  us.  Our  own  courts  have  been  zealou! 
hibiting  testimony  which  would  show  the  poverty  or  riches  c 
party  to  a  litigation  in  an  action  for  tort  where  compensate 
ages  only  are  recoverable,  and  they  have  repeatedly  reverse 
ments  where  the  poverty  of  the  plaintiff  has  been  proven,  o 
family  of  children  for  example  was  dependent  upon  him  for 
Alberti  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  supra;  Lipp  v.  Otis  : 
&  Co.,  161  N.  Y.  559,  56  N.  E.  79;  Mannion  v.  Hagan,  9  A 
98,  41  N.  Y.  Supp.  86;  Schwanzer  v.  Brooklyn  Heights  R.  R 
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App.  Div.  205,  45  N.  Y.  Supp.  889;  Purcell  v.  Duncan  Co.,  107  App. 
Div.  501,  95  N.  Y.  Supp.  278. 

[5]  The  location  and  character  of  the  highway,  the  extent  of  trav- 
el thereon,  are  proper  matters  to  place  before  a  jury  and  for  them  to 
consider  in  determining  the  reasonable  state  of  repair  in  which  the 
highway  should  be  maintained.  It  is  not  reasonable  to  say  that  a  re- 
mote and  little  used  highway  should  be  kept  in  the  same  state  of  re- 
pair that  a  much  used  and  much  traveled  highway  should  be.  But 
the  state  of  repair  in  which  the  various  classes  of  highways  should  be 
kept  does  not  depend  upon  the  poverty  or  wealth  of  the  municipality. 
Xor  should  the  amount  of  compensation  given  to  one  injured  be  gov- 
erned by  ability  or  inability  to  pay.  The  assessed  valuation  of  the 
defendant  town  did  not  tend  to  cast  any  light  upon  whether  the  high- 
way upon  which  the  plaintiff  was  injured  was  much  traveled  or  not. 
The  town  may  have  had  much  assessable  property,  but  the  amount  of 
its  assessment  would  have  no  tendency  to  disclose  whether  the  road  in 
question  ran  through  a  swamp  and  was  little  used  or  whether  it  was 
one  of  the  main  thoroughfares,  nor  would  it  disclose  the  character  of 
its  abutting  property. 

[I]  There  was  sharp  controversy  on  the  trial,  not  only  with  respect 
to  the  existence  of  the  hole  in  the  road  by  reason  of  which  the  plain- 
tiff claimed  to  have  been  injured,  but  also  with  respect  to  the  plaintiff's 
knowledge  of  it  and  his  contributory  negligence  in  bringing  the  injury 
upon  himself.    Although  the  grounds  upon  which  the  evidence  was 
admitted  were  stated  in  the  presence  of  the  jury,  they  were  nowhere 
told  in  the  charge  that  they  must  regard  the  evidence  of  the  assessed 
valuation  of  the  defendant  town  as  luring  only  upon  the  character  of 
the  highway.    Even  if  the  error  could  have  been  cured  by  such  an 
admonition,  there  was  no  attempt  to  give  it.    The  injuries  to  the  plain- 
tiff were  of  a  serious  character,  resulting  in  the  loss  of  one  of  his 
I^s,  which  necessarily  excited  the  sympathy  of  the  jury.    The  tend- 
ency of  the  proof  of  defendant's  wealth  was  to  lead  the  minds  of  the 
jury  to  overlook  the  real  questions  for  them  to  decide,  and  to  induce 
them  to  give  the  plaintiff  a  verdict  because  it  could  be  so  readily  paid. 
Our  conclusion  is  that  the  judgment  and  order  must  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 
All  concur,  except  KELLOGG,  J.,  who  dissents. 


BINKOWSKI  et  al.  v.  MOSKIEWITZ  et  aL 
(Supreme  Court,  AK>eIlate  Division,  First  Department.    Aprfl  7, 1911.) 

Trusts  (|  80*) — ^Resultino  Tbttsts— Establishment. 

The  purpose  of  one  paying  the  conslderatloa  for  real  estate  and  taking 
tbe  conveyance  thereto  in  the  name  of  a  third  person  to  place  the  prop- 
erty beyond  the  reach  of  future  creditors  does  not  of  Itself  afford  ground 
for  invoking  the  jurisdiction  of  eqnity  to  construct  a  irusL 

nSd.  Note.— For  other  cases*  see  Trusts*  Cent  Dig.  H  UB,  114;    Dec 

mg.  I  80.*] 


•For  other  cues  see  lame  topic  ft  9  numbbb  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  lodexee 
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2.  TBUSTS   (J   81*) — CONSTBUCTIVE  TbUSTS— EJSTABLISHMKNT. 

That  the  grantee  in  a  deed  is  the  wife  of  the  person  paying  the  consld* 
eration  does  not  alone  justify  the  heirs  of  the  latter  in  invoking  the  doc- 
trine of  constructive  trust 

[Ed,  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {§  115-118;  Dea 
Dig.  §  81.*] 

3.  Trusts  (|§  17,  18,  96*)— Obai;,  Tbubts—Validitt. 

An  oral  agreement  hy  a  grantee  in  a  deed  of  real  estate  purchased  by 
another  furnishing  the  price  to  receive  and  hold  the  legal  title  in  trust 
for  the  latter  is  void,  and  a  breach  thereof  is  not  such  fraud  as  justifl» 
a  resort  to  equity  to  establish  a  constructive  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {(  15-24,  148;  Dec. 
Dig.  §§  17,  18,  96.*] 

4.  Pleading  (§  8*) — Conclusions— Constructive  Trusts— EJstablishmeht. 

A  complaint  in  a  suit  to  establish  a  trust  in  real  estate  which  shows 
that  the  deceased  ancestor  of  plaintiffs  paid  the  price  of  real  estate  con- 
veyed to  defendant,  his  wife,  that  defendant  had  knowledge  of  the  facts 
connected  with  the  purchase,  including  the  purpose  of  the  ancestor  to 
place  the  property  beyond  the  reach  of  future  creditors,  and  that  she  re- 
ceived the  title  to  "hold  the  same  in  trust  for"  the  ancestor,  does  not 
show  facts  justifying  a  resulting  trust ;  the  quoted  phrase  being  a  mere 
legal  conclusion,  and  not  Justifying  an  inference  of  an  agreement  by  de- 
fendant to  hold  the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §i  12-28% ;  Dea 
Dig.  §  8.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rosalie  Binkowski  and  others  against  Regina  Moskiewitz 
and  others.  From  an  order  denying  a  motion  for  judgment  on  the 
pleadings,  defendant  named  appeals.     Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLrAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Samuel  J.  Rawak,  for  appellant. 
Arthur  Garfield  Hays,  for  respondents. 

MILLER,  T.  The  plaintiffs,  certain  heirs  at  law  of  Max  Moskie- 
witz, deceased,  allege  that  he.  purchased  certain  premises  and  paid  the 
consideration  therefor,  taking  title  in  the  name  of  his  wife,  the  de- 
fendant Regina  Moskiewitz,  for  the  purpose  of  placing  them  beyond 
the  reach  of  future  creditors,  and  thereafter  died  leaving  sufficient  per- 
sonal property  to  pay  all  of  his  debts.  The  prayer  for  relief  is  that 
it  be  decreed  that  the  said  defendant  held  the  property  in  trust  for  the 
said  Max  Moskiewitz  and  that  she  still  holds  it  in  trust  for  his  heirs 
at  law.  The  respondents  do  not  contend  that  a  trust  resulted  to  the 
said  Max  Moskiewitz  from  tlie  mere  fact  of  the  payment  of  the  con- 
sideration by  him.  See  Real  Property  Law  (Consol.  Laws  1909,  c 
50)  §  94. 

[  1  ]  Even  assuming  that  the  person  paying  the  consideration  is  not 
chargeable  with  an  intent  to  hinder,  delay  or  defraud  creditors  when 
he  takes  a  conveyance  in  the  name  of  a  third  party  for  the  purpose 
of  placing  the  property  beyond  the  reach  of  future  creditors  (see  Mc- 
Cartney V.  Titsworth,  119  App.  Div.  547,  104  N.  Y.  Supp,  45),  still 
such  a  purpose  does  not  of  itself  afford  ground  for  invoicing  the  remc- 

•For  other  caiei  lee  Mme  topic  6  8  number  In  Dec.  &  Am.  Dlgi.  1907  to  date,  A  Rep'r  Indtxat 

Digitized  by  LnOOClC 


Sup.  Ct)  ENTHOVEN    V.  AMERICAN   FIDELITT  CO.  805 

dial  jurisdiction  of  equity.  No  fact  is  alleged  in  the  complaint  to  bring 
this  case  within  the  line  of  cases  in  which  equity  has  constructed  trusts 
for  the  purpose  of  preventing  the  consummation  of  a  fraud  by  one 
occupying  a  position  of  peculiar  trust  and  confidence. 

[2]  The  fact  that  the  grantee  named  in  the  deed  was  the  wife  of 
the  person  paying  the  consideration  does  not  alone  justify  the  plain- 
tiffs in  invoking  the  doctrine  of  constructive  trusts. 

It  is  claimed,  however,  that  the  complaint  is  broad  enough  to  justify 
the  inference  that  the  said  defendant  agreed  to  receive  and  hold  the 
legal  title  in  trust  for  her  said  husband. 

[3]  Of  course,  such  an  agreement  would  be  void  unless  in  writing 
and  the  breach  of  a  void  agreement  is  not  the  kind  of  fraud  which 
will  justify  resort  to  equity,  but  that  question  is  not  presented  by  the 
pleadings.  We  do  not  think,  however,  that  such  an  agreement  is 
pleaded. 

[4]  It  is  to  be  found  if  at  all  in  the  eighth  paragraph,  which  is  as 
follows : 

'*That  the  defendant  Regina  Moskiewltz  had  full  knowledge  of  all  of  the 
facts  connected  with  the  purchase  of  the  said  property  and  consented  and  did 
receive  the  title  thereto,  and  held  the  same  in  trust  for  the  said  Max  Mos- 
kiewitz,  deceased." 

From  that  it  is  to  be  inferred  that  the  said  defendant  had  knowl- 
edge of  her  husband's  purpose  in  taking  the  conveyance  in  her  name, 
and  that  she  consented  to  and  did  receive  the  legal  title  with  that 
knowledge.  It  does  not  follow  from  that,  that  she  agreed  to  hold  the 
legal  title  in  trust  for  her  husband.  The  statement  that  she  **held  the 
same  in  trust  for  the  said  Max  Moskiewitz,  deceased,"  is  but  the  state- 
ment of  a  legal  conclusion,  and  does  not  justify  the  inference  that  she 
agreed  thus  to  hold  the  legal  title.  We  have  then  the  bare  fact  that 
the  said  defendant's  husband,  with  her  knowledge  and  consent,  paid 
the  consideration  and  procured  the  title  to  be  taken  in  her  name,  for 
the  purpose  of  placing  the  property  beyond  the  reach  of  future  cred- 
itors. No  trust  results  from  such  a  transaction,  and  certainly  equity 
will  not  construct  one.  See  Fagan  v.  McDonnell,  115  App.  Div.  90, 
100  N.  Y.  Supp.  641,  affirmed  191  N.  Y.  515,  84  N.  E.  1112,  and  cases 
cited. 

The  order  should  be  reversed,  with  $10  cost  and  disbursements,  and 
the  motion  granted,  with  $10  costs.    All  concur. 


ENTHOVEN  v.  AMERICAN  FIDELITY  CO.  OF  MONTPELIER,  VT. 

(Supreme  Court,  Trial  Term,  New  York  County.     April  11,  1911.) 

1.  Evidence  (§  405*) — Pabol  Evidence— Policy— Warranties. 

Where  an  accident  Insurance  policy  was  clear  and  complete  and  con- 
tained false  statements  of  material  facts,  and  M.,  an  Insurance  broker, 
who  was  not  the  agent  of  Insurer,  procured  the  necessary  data  to  en- 
able the  company  to  fill  out  the  policy  form,  and  such  data  were  not  an 
application  and  did  not  become  a  part  of  the  contract,  until  It  was  Incor- 
porated Into  the  policy  and  delivered  and  accepted  In  its  final  form  by  the 
Insured,  and  Insured  kept  the  policy  a  year  and  a  half  before  his  death, 

*For  other  cases  see  same  topic  &  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  policy  was  a  binding  contract  on  both  the  partleB,  and  conld  not  be 
varied  by  parol. 

Pfid.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {§  1818-1824; 
Dec.  Dig.  (  405.*] 

2.  INSUBANCB  (§  73*)— Agents— Bbokebs. 

A  mere  broker,  who  procured  the  intervoitlon  of  the  regular  agent 
of  an  Insurance  company  to  countersign  a  policy,  did  not  represent  the 
company  In  procuring  data  from  Insured  for  Incorporation  Into  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Dec.  Dig.  |  73.*] 

Action  by  Rose  Enthoven  against  the  American  Fidelity  Company 
of  Montpelier,  Vt  On  motion  to  set  aside  a  verdict  directed  for 
defendant,  and  for  a  new  trial.    Motion  denied. 

Arnstein,  Levy  &  Pfeiffer  (Mr.  Levy,  of  counsel),  for  plaintiff. 
James,  Schell  &  Elkus  (A.  L  Elkus,  of  counsel),  for  defendant. 

FORD,  J.  This  is  a  motion  to  set  aside  a  verdict  for  the  defendant, 
directed  by  the  court  at  the  close  of  the  case,  and  for  a  new  trial,  in 
an  action  brought  by  the  beneficiary  upon  an'^accident  insurance  policy 
on  account  of  the  accidental  death  of  the  insured.  The  defense  is 
admitted  falsity  in  the  warranties  printed  upon  the  policy,  which  war- 
ranties constituted  in  part  the  consideration  of  the  contract 

[1]  By  the  plain  terms  of  the  policy  the  defense  is  perfect;  but 
plaintiff  seeks  by  oral  testimony  to  avoid  those  specific  provisions  of 
the  policy  which  preclude  a  recovery  under  the  admitted  facts.  As 
was  said  in  Foot  v.  ^Etna  Life  Ins.  Co.,  61  N.  Y.  575 : 

'Tartles  to  Insiirance  contracts  have  the  right  to  make  their  own  bargains, 
as  in  other  cases.  An  Insurance  policy  Is  to  be  construed,  like  other  con- 
tracts, with  the  view  to  arrive  at  the  Intent  of  the  parties.  •  •  •  Hie 
policy  embodies  the  contract  and  speaks  for  Itself." 

In  brief,  the  law  gives  to  an  insurance  contract  the  same  protection 
against  variation  or  contradiction  of  its  plainly  expressed  terms  by 
oral  testimony  which  it  gives  to  other  written  contracts.  In  the  cases 
where  oral  testimony  has  been  admitted  for  such  purpose,  there  are 
invariably  found  peculiar  circumstances  surrounding  the  making  of  the 
contract  which  are  absent  from  this  case.  Thus  in  Stemaman  v.  Met- 
ropolitan Life  Ins.  Co.,  170  N.  Y.  13,  62  N.  E.  763,  57  L.  R.  A.  318, 
88  Am.  St.  Rep.  625,  the  true  answers  made  to  a  medical  examiner  of 
the  insurance  company  were  permitted  to  be  shown  to  vary  the  an- 
swers as  written  by  him  in  the  application,  which  was  signed  by  the 
insured  and  by  the  beneficiary,  afterwards  taken  away  by  the  ex- 
aminer, and  made  part  of  the  contract  of  insurance.  As  the  court 
points  out,  that  medical  examination  required  professional  skill  and 
experience  on  the  part  of  the  examiner,  and  the  insured  permitted  it 
to  be  done  only  by  its  own  appointee.  A  sharp  distinction  is  drawn 
between  that  medical  examination  and  the  other  answers  made  by  the 
insured  upon  another  blank  relating  to  his  age,  occupation,  family 
history,  and  the  like,  which  might  very  well  be  answered  by  the  insured 
without  the  aid  or  presence  of  an  expert.  The  latter  set  of  answers 
were  of  substantially  the  same  character  as  those  contained  in  the 

•For  other  caiei  lee  same  topic  6  9  numbbb  in  Dec.  ft  Am.  Digi.  1907  to  data,  ft  Rep'r  IndtiM 
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schedule  of  warranties  in  the  case  at  bar.  So  in  Williams  v.  Metro- 
politan Life  Ins.  Co.,  109  App.  Div.  843,  96  N.  Y.  Supp.  823,  two 
application  blanks  were  filled  out  by  the  company's  agents,  signed  by 
the  insured  "without  reading  them  or  hearing  them  read,"  and  made 
part  of  the  policy. 

There  are  no  such  circumstances  surrounding  the  making  of  the 
contract  in  this  case,  which  take  it  out  of  the  rule  that  oral  testimony 
may  not  be  received  to  contradict  or  vary  the  terms  of  a  written  con- 
tract. The  policy  is  clear  and  complete.  There  was  no  signed  ap- 
plication. What  Manchester,  the  alleged  agent,  did  amounts  to  no 
more  than  the  mere  obtaining  of  the  necessary  data  to  enable  the 
company  to  fill  out  the  policy  form.  It  did  not  come  into  being  as  a 
contract  until  it  was  delivered  to  the  insured  and  accepted  by  him  in 
its  complete  and  final  form.  By  accepting  it  he  accepted  all  its  terms, 
conditions  and  provisions.  He  had  it  in  his  possession  for  nearly  a 
year  and  a  half  before  his  death.  The  untrue  answers  were  plainly 
written  upon  it,  and  he  warranted  them  to  be  true,  not  by  a  written 
and  signed  application  delivered  to  the  insurer  before  the  delivery  of 
the  policy  to  him,  but  at  the  very  time  of  his  acceptance  of  it.  It 
clearly  expressed  the  contract,  and  the  whole  of  it,  existing  between 
the  contracting  parties,  and  must  be  held  binding  upon  both. 

[2]  Aside  from  the  foregoing  considerations,  I  do  not  think  that 
authority  in  Manchester  to  bind  the  company  was  shown.  He  seems 
to  have  been  a  mere  broker,  who  procured  the  intervention  of  one 
Hopper,  an  agent  of  the  company,  to  countersign  the  policy.  I  have 
not  only  considered  all  the  testimony  in  the  case,  but  I  have  assumed 
that  that  given  on  behalf  of  plaintiff  is  true  in  its  entirety. 

As  a  matter  of  law,  however,  I  hold  that  it  is  ineffective  to  change 
the  written  contract,  and  accordingly  deny  the  motion. 


MAYER  et  al.  v.  ERTHEILER  et  aL 

(Supreme  Court,  Appellate  Diylsion,  First  Department     April  7,  1911.) 

Abatement  and  Revival  (§  65*) — Death  of  Party— Survival  of  Actions- 
Injuries  TO  Propebtt. 

Under  Decedent's  Estate  Law  (Consol.  Laws,  1909,  c.  13)  §  120,  provid- 
ing that  for  wrongs  done  to  the  property,  rights,  or  interests  of  another, 
for  which  an  action  might  be  maintained  against  the  wrongdoer,  an 
action  may  after  his  death  be  maintained  against  his  executors  or  ad- 
ministrators, the  test  of  survivorship  is  whether  there  was  an  injury  to 
the  pecuniary  interests  of  the  plaintiff,  and  it  is  immaterial  whether 
the  wrongdoer  profited  by  his  wrong. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Revival,  Cent.  Dig. 
i  271 ;   Dec.  Dig.  {  55.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Gerson  Mayer  and  another  against  James  Ertheiler.  On 
motion,  the  action  was  revived  and  continued  agamst  Bella  Ertheiler 
and  Alexander  M.  Bing,  as  executors  of  defendant,  James  Ertheiler, 
deceased,  and  the  executors  appeal.    Affirmed. 

•For  oth«r  cues  •••  same  topic  6  8  mumbbb  in  Dec.  A  Am.  Dige.  1907  to  date,  ft  RepY  Indezea 
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Argued  before  INGRAHAM,  P.  J.,  and  McI^AUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

M.  Y.  Stroock,  for  appellants. 
Carl  S.  Stern,  for  respondents. 

MILLER,  J.  This  is  an  action  for  fraud  and  deceit.  It  is  alleged 
that  the  appellants'  testator,  a  tobacco  broker,  induced  the  plaintiffs 
to  sell  a  quantity  of  tobacco  by  falsely  representing  that  the  vendees 
were  financially  responsible. 

Section  120  of  the  decedent's  estate  law,  which  was  practically  a 
re-enactment  of  2  R.  S.  p.  447,  §§  1,  2,  provides  as  follows: 

"For  wrongs  done  to  the  property,  rights  or  interests  of  another,  for  which 
an  action  might  be  maintained  against  the  wrongdoer,  such  action  may  be 
brought  by  the  person  injured,  or  after  his  death  by  his  executors  or  admin- 
istrators against  such  wrongdoer,  and  after  his  death  against  his  executors 
or  administrators,  in  the  same  manner  and  with  the  like  effect  In  aU  re- 
spects, as  actions  founded  upon  contracts.  This  section  shall  not  extend  to 
an  action  for  personal  injuries  as  such  action  is  defined  in  section  3343  of 
the  Code  of  Civil  Procedure;  except  that  nothing  herein  contained  shall  af- 
fect the  right  of  action  now  existing  to  recover  damages  for  injuries  result- 
ing in  death.*' 

That  section  seems  too  plain  for  construction.  But  a  doubt  seems 
to  have  been  raised  by  a  dictum  of  Judge  Denio  in  Zabriskie  v.  Smith, 
13  N.  Y.  322,  64  Am.  Dec.  551.  A  recovery  by  the  plaintiff  was  sus- 
tained in  that  case,  and  although  Judge  Denio  said  that  the  cause  of 
action  was  not  assignable,  he  did  not  refer  to  the  said  provision  of 
the  Revised  Statutes.  In  Haight  v.  Hayt,  19  N.  Y.  464,  that  provi- 
sion was  before  the  court,  and  Judge  Denio  in  his  concurring  opinion 
pointed  out  that  the  test  of  survivorship  prescribed  by  the  statute 
was  whether  the  wrong  was  done  "to  property,  rights  and  interests" 
of  the  plaintiffs.  The  appellants  assert  that  the  cause  of  action  does 
not  survive  against  the  personal  representatives  of  the  wrongdoer, 
unless  the  latter  profited  by  the  wrong;  but  that  contention  is  sup- 
ported only  by  a  dictum  in  Moore  v.  McKinstry,  37  Hun,  194,  in  which 
a  recovery  was  sustained,  the  case  being  distinguished  from  2^briskie 
V.  Smith  on  that  point.  Zabriskie  v.  Smith,  was  cited  in  Hegerich  v. 
Keddie,  99  N.  Y.  258,  1  N.  E.  787,  52  Am.  Rep.  25,  but  that  was  an 
action  for  personal  injuries.  It  has  been  squarely  decided  by  this 
court,  in  this  and  the  Second  Department,  that  the  test  of  survivorship 
13  whether  the  injury  is  to  pecuniary  interests,  and  that  it  is  immate- 
rial whether  the  wrongdoer  profited  by  the  wrong.  Keeler  v.  Dunham, 
114  App.  Div.  94,  99  N.  Y.  Supp.  669;  Seventeenth  Ward  Bank  v. 
Webster,  67  App.  Div.  228,  73  N.  Y.  Supp.  648. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 
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TXJBK  V.  H.  KOEHLEU  &  CX>. 
(Supreme  Court,  Appellate  Division,  First  Department.     April  7,  1911.) 

1.  DiscovEBT    d   68*) — ^Examination    Before  TBiAii— Application— Requi- 

sites. 

Where  neither  the  affidavit  nor  the  order  for  the  examination  of  a 
corporation  before  trial  gave  the  name  of  any  officer  of  defendant  whose 
examination  was  sought,  as  required  by  Code  Civ.  Proc.  {  872,  subd.  7, 
it  was  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Dec.  Dig.  |  58.*] 

2.  DiscovEST  (S  59*) — ^Application— Affidavit— Sebvicb. 

Code  Civ.  Proc.  i  875,  authorizing  an  examination  of  an  adverse 
party  before  trial,  provides  that  a  copy  of  the  order  and  affidavit  on 
which  it  was  granted  must  be  served  on  the  attorney  for  each  party  to 
the  action  in  like  manner  ub  a  paper  In  the  action,  or,  if  a  party  has  not 
appeared,  it  may  be  served  as  directed  Ht>y  the  order.  Held,  that  where 
a  defendant  corporation,  sought  to  be  examined  before  trial,  bad  ap- 
peared, a  copy  of  the  order  for  its  examination  should  have  been  served 
on  its  attorney. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Dec.  Dig.  S  69.  ♦] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Regina  Turk  against  H.  Koehler  &  Co.  From  an  order 
denying  a  motion  to  vacate  an  order  for  examination  of  defendant 
before  trial,  it  appeals.    Reversed,  and  motion  to  vacate  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLrAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Jerome  Koehler,  for  appellant. 

Mortimer  W.  Solomon,  for  respondent.         ^ 

DOWLING,  J.  Haintiff  obtained  an  order  for  the  examination 
before  trial  of  defendant,  a  domestic  corporation,  in  an  action  brought 
to  recover  damages  claimed  to  be  due  to  the  carelessness,  negligence, 
and  improper  conduct  of  defendant  in  its  maintenance  of  certain  prem- 
ises owned  by  it  in  the  city  of  New  York ;  the  particular  question  to 
which  the  examination  was  directed  being  defendant's  ownership  of  the 
premises.  The  affidavit  upon  which  the  order  was  based  did  not  give 
the  name  of  any  officer  of  defendant  whose  examination  was  sought, 
nor  did  the  order  name  such  person.  Section  872,  subdivision  7,  Code 
of  Civil  Procedure,  provides  as  follows: 

"And  if  the  party  sought  to  be  examined  Is  a  corporation,  the  affldavlt 
shall  state  the  nanoe  of  the  officers  or  directors  thereof,  or  any  of  them  whose 
testimony  Is  necessary  and  material,  and  the  order  to  be  made  in  respect 
thereto  shall  direct  the  examination  of  such  persons.    •    *    *** 

[1]  Both  the  affidavit  and  order  in  question  failed  to  comply  with 
this  requirement.  [2]  Furthermore,  the  order  directed  that  service 
thereof  should  be  made  upon  the  attorneys  for  defendant,  or  upon  E. 
J.  Koehler,  on  or  before  a  specified  date.  Section  875,  Code  of  Civil 
Procedure,  requires  that: 

"A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  was  granted,  must 
De  served  upon  the  attorney  for  each  imrty  to  the  action,  In  like  manner  as 

*For  other  cues  see  lame  topic  &.  |  nttmber  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Rep'r  Indexes 
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a  paper  In  the  action;   or,  if  a  party  has  not  appeared  in  the  action,  tbe^ 
must  be  served  upon  him  as  directed  by  the  order." 

Defendant  herein  having  appeared,  its  attorney  should  have  been 
served  with  a  copy  of  the  order. 

The  order  appealed  from  must  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  to  vacate  the  order  for  ex- 
amination granted,  with  $10  costs.    All  concur. 


MILLS  POWER  CX>.  v.  MOHAWK  HYDRO-ELEOTEIC  CX). 
(Supreme  Court,  Appellate  Division,  Third  Department.    March  23,  1911.) 

1.  Pleading  (if  214,  221*) — ^Demubbeb — Effect  of  Not  Withdrawing. 

Where  a  separate  defense  in  the  answer  went  to  the  entire  cause  of 
action  set  up  in  the  compliiint  by  not  withdrawing  its  demuner  there- 
to, plaintiff  admitted  all  the  facts  set  forth  therein,  and  the  effect  of 
overruling  the  demurrer,  thus  adjudging  the  defense  good,  was  not 
changed  by  the  court's  statement  that  he  could  not  determine  whether 
the  defense  was  good  or  bad  without  a  knowledge  of  the  circumstances, 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  U  525-534,  567; 
Dec.  Dig.  ii  214,  221.*] 

2.  Pleading  (§  213*) — Demtjhbeb — Natube  of. 

When  a  demurrer  is  interposed  to  a  pleading,  an  issue  of  law  Is  pre- 
sented, and  it  must  be  decided  either  by  overruling  or  sustaining  the  de- 
murrer. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Gent  Dig.  |  4S5;  Dec.  Dig. 
§  213.»] 

Kellogg  and  Betts,  JJ.,  dissenting. 

Appeal  from  Special  Term  and  Trial  Term,  Fulton  County. 

Action  by  the  Mills  Power  Company  against  the  Mohawk  Hydro- 
Electric  Company.  From  an  interlocutory  judgment  overruling  a  de- 
murrer to  the  answer  and  from  a  final  judgment  dismissing  the  com- 
plaint, plaintiff  appeals.  Reversed  and  demurrer  sustained,  with  leave 
to  amend  the  answer. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL, 
HOUGHTON,  and  BETTS,  JJ. 

M.  H.  Nellis,  for  appellant. 
Hugo  Kohlman,  for  respondent 

HOUGHTON,  J.  The  defendant  by  Its  answer  set  up  a  separate 
and  distinct  defense.  The  plaintiff  demurred  to  this  defense  on  the 
ground  that  the  facts  stated  were  insufficient  in  law  to  constitute  a 
defense.  The  issue  of  law  thus  joined  came  on  for  trial,  and  the 
court  rendered  an  interlocutory  judgment  overruling  the  demurrer. 
The  plaintiff  did  not  withdraw  its  demurrer  or  ask  to  do  so,  but  pro- 
ceeded to  trial  of  the  action  with  the  demurrer  still  standing.  The 
trial  court  held  that  inasmuch  as  the  demurrer  had  not  been  with- 
drawn, and  the  court  had  held  the  answer  a  complete  one  to  plaintiff's 
cause  of  action,  he  could  do  nothing  else  than  dismiss  the  complaint, 
which  he  did.    In  this  he  was  entirely  correct.     [1]  The  separate  dc- 

*For  oUier  cases  see  same  topic  &  S  numbbb  in  Dec.  A  Am.  Digs.  1907  to  data,  ft  Rep*r 
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fense  went  to  the  entire  cause  of  action  set  forth  in  plaintiff's  com- 
plaint, and  by  not  withdrawing  its  demurrer  thereto  the  plaintiff  ad- 
mitted all  the  facts  set  forth  therein.  National  Contracting  Company 
V.  Hudson  River  Water  Power  Co.,  110  App.  Div.  133,  97  N.  Y.  Supp. 
92.  The  effect  of  the  overruling  of  the  demurrer  and  thus  adjudging 
the  defense  to  be  a  good  one  was  not  changed  by  the  statement  of 
the  learned  trial  court  in  his  decision  that  the  court  could  not  deter- 
mine whether  the  defense  was  good  or  bad  without  a  knowledge  of 
the  circumstances  surrounding  the  giving  of  the  deed  and  the  grant- 
ing of  the  easement  relied  upon  as  a  defense.  [2]  When  a  demurrer 
is  interposed  to  a  pleading,  an  issue  of  law  is  presented,  and  it  must 
be  decided  either  by  overruling  or  sustaining  the  demurrer.  A  plead- 
ing demurred  to  is  either  good  or  bad  as  it  stands. 

The  case  of  National  Contracting  Company  v.  Hudson  River  Wa- 
ter Power  Company,  170  N.  Y.  439,  63  N.  E.  450,  and  192  N.  Y. 
209,  84  N.  E.  965,  is  not  authority  to  the  contrary.  On  the  first  ap- 
peal in  that  case  the  demurrer  to  the  separate  defense  was  held  to  have 
been  properly  overruled.  On  the  trial  of  the  case  however,  the  facts 
developed  showed  that  the  defense,  although  good  on  its  face,  was 
not  effectual,  and  could  not  be  invoked  by  the  defendant.  It  was 
urged  upon  the  court  on  the  last  appeal  that,  it  having  once  said  the 
defense  was  good,  it  must  stand  by  that  decision  and  call  it  good  not- 
withstanding the  facts  showed  it  unavailable  to  the  defendant.  This 
contention  was,  of  course,  repudiated.  The  court  explained  that,  al- 
though the  defense  was  good  on  its  face,  it  was  not  good  in  view  of 
the  facts  developed.  It  often  happens  that  pleadings  good  on  their 
face  are. insufficient  in  the  light  of  proven  facts. 

In  the  present  case,  however,  the  plaintiff  has  appealed  from  the 
final  judgment  dismissing  its  complaint,  and  has  brought  up  for  review 
the  interlocutory  judgment  overruling  its  demurrer.  We  are  thus 
called  upon  to  decide  whether  the  demurrer  to  the  separate  defense  was 
properly  overruled.  The  court,  although  differing  as  to  the  practice, 
is  unanimous  in  the  opinion  that  the  defense  is  not  a  good  one.  The 
defense  not  being  good,  the  demurrer  to  it  should  have  been  sustained. 
This  therefore  calls  for  a  reversal  of  the  interlocutory  judgment,  and 
with  it  falls  the  final  judgment  which  was  founded  upon  it. 

The  final  and  interlocutory  judgments  should  be  reversed  without 
costs,  and  the  demurrer  sustained,  with  costs,  with  leave  to  the  de- 
fendant to  amend  its  answer  upon  paying  such  costs  within  30  days. 
All  concur,  except  KELLOGG  and  BETTS,  JJ.,  who  dissent. 

JOHN  M.  KELLOGG,  J.  (dissenting).  The  interlocutory  judg- 
ment adjudges  that  the  court  upon  the  papers  cannot  determine  wheth- 
er the  answer  constituted  a  defense  or  not,  that  all  the  facts  and  cir- 
cumstances provable  under  the  pleadings  should  be  placed  before  the 
court  to  aid  it  in  the  construction  of  the  deed,  and  it  continued : 

"The  demurrer  Is  therefore  overruled,  leaving  the  question  as  to  whether 
or  not  a  sufficient  defense  is  set  forth  in  the  particular  part  of  the  answer 
demurred  to  to  the  trial  court  upon  the  trial  of  all  the  issues  under  the 
pleadings,  the  costs  on  the  trial  of  this  issue  of  law  to  abide  the  evenL" 
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That  was  not  an  improper  determination  of  the  demurrer.  Straus 
V.  American  Publishing  Co.,  103  App.  Div.  277,  92  N.  Y.  Supp.  1052; 
National  Contracting  Co.  v.  Hudson  R.  W.  P.  Co.,  170  N.  Y.  439,  63 
N.  E.  450;  Id.,  192  N.  Y.  209,  84  N.  E.  965. 

In  the  latter  case  the  demurrer  to  an  affirmative  answer  was  over- 
ruled. The  Court  of  Appeals  in  170  N.  Y.  439,  63  N.  E.  450,  af- 
firmed the  interlocutory  judgment  upon  the  ground  that  it  was  not 
clear  from  the  parts  of  the  contract  alleged  that  the  answer  was  bad. 
The  case  then  went  to  trial  upon  the  facts,  and  the  trial  court,  con- 
sidering that  it  was  constrained  by  the  interlocutory  judgment  to  hold 
that  the  facts  alleged  in  the  answer  constituted  a  defense,  gave  judg- 
ment for  the  defendant.  The  Court  of  Appeals,  in  192  N.  Y.  209,  84 
N.  E.  965,  reversed  the  judgment,  holdinsf  that  the  decision  of  the 
demurrer  was  simply  a  failure  to  find  that  the  answer  was  insufficient, 
but  did  not  establish  its  sufficiency ;  the  court  saying  at  page  220  of 
192  N.  Y.,  at  page  969  of  84  N.  E. : 

''It  Is  obvious  from  a  careful  reading  of  the  whole  opinion  that  all  the 
court  intended  to  decide  was  that,  tested  merely  by  the  face  of  the  pleadings, 
it  could  not  be  said  as  matter  of  law  that  the  defense  pleaded  was  necessarily 
insufficient,  but  that  that  question  should  be  left  opaa  till  the  trial  of  the  ac^ 
tion,  when  the  clause  pleaded  would  be  Interpreted  in  the  light  of  the  whole 
contract  and  of  the  conduct  of  the  parties  thereon.*' 

The  interlocutory  judgment  therefore,  does  not  justify  the  final 
judgment  which  the  court  based  upon  it.  The  demurrer,  if  it  still 
stands,  only  admits  the  issuable  facts  alleged  in  the  answer,  and  most 
of  the  allegations  of  the  answer  are  conclusions  which  are  not  admit- 
ted.   The  demurrer  did  not  therefore  admit  the  plaintiff  out  of  court. 

We  need  not  consider  whether  or  not  the  interlocutory  judgment 
was  a  substantial  withdrawal  of  the  demurrer  or  the  placing  of  the 
case  before  the  court  for  trial  upon  the  complaint  and  answer.  The 
interlocutory  judgment  should  therefore  be  affirmed,  and  the  final 
judgment  reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event. 

BETTS,  J.,  concurs. 


MILLER  V.  LEVERING  &  GARRIGUES  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1911). 

1.  Master  and  Servant  (§  330*) — Negligence  of  Servant— Injury  to  Third 

Person. 

Where  a  bricklaj-er.  working  on  a  scaffold  outside  a  building  directly 
under  the  scaffold  of  defendant's  servants,  who  were  putting  up  the  steel- 
work, was  struck  by  an  iron  bolt  and  injured,  evidence  that  a  certain 
lolt  was  found  on  the  scaffold  after  the  accident,  that  it  was  the  kind 
used  by  defendant  in  such  work,  and  that  no  other  contractor  on  the  build- 
ing used  such  bolts  was  admissible  as  tending  to  raise  an  inferaice  that 
defendant's  servants  carelessly  dropped  the  bolt  on  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and  Sen-ant,  Dec.  Dig.  {  330.*] 

2.  Master  and  Servant  (§  332*) — Negligence  of  Servant— Injury  to  Third 

Pekson. 

In  an  action  by  a  bricklayer  who,  while  on  a  scaffold  outside  a  build- 
ing, was  injured  by  a  falling  bolt,  evidence  including  competent  testimony 

*For  other  caaes  see  same  topic  &  |  numbbr  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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excluded  held  sufflciect  to  go  to  the  Jury  as  to  whether  the  bolt  was 
dropped  by  the  negligence  of  defendant's  seri^ants. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Dec  Dig.  {  332.*] 

McLaughlin,  J.,  dissents. 

Appeal  from  Appellate  Term. 

Action  by  Harry  H.  Miller  against  the  Levering  &  Garrigues  Com- 
pany. From  a  judgment  of  the  Appellate  Term  (126  N.  Y.  Supp. 
1138),  affirming  a  judgment  dismissing  the  complaint  at  the  close  of 
the  plaintiff's  case  and  an  order  denying  a  motion  for  new  trial,  plain- 
tiff appeals.    Reversed  and  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
CLARKE,  and  DOWLING,  JJ. 

Clifford  C.  Roberts,  for  appellant. 
Allan  E.  Brosmith,  for  respondent. 

INGRAHAM,  P.  J.  [1]  The  action  is  for  personal  injuries.  The 
plaintiff  was  a  bricklayer,  and  on  October  21,  1909,  he  was  at  work 
on  a  building  in  the  course  of  erection  on  the  corner  of  Fourth  avenue 
and  Twenty-Seventh  street,  in  the  employ  of  Andrew  J.  Robinson  & 
Co.,  who  were  the  general  contractors.  The  defendants  had  a  contract 
for  the  ironwork,  and  the  iron  workers  were  at  the  time  of  the  acci- 
dent riveting  the  iron  girders  from  the  ninth  to  the  twelfth  floor.  The 
plaintiff  was  at  work  on  a  scaffold  outside  of  the  building  at  the 
seventh  floor.  On  the  morning  of  the  accident  the  iron  workers  were 
building  a  scaffold  immediately  over  the  scaffold  upon  which  the 
plaintiff  was  at  work,  when  an  iron  bolt  dropped  from  above  and 
struck  the  plaintiff  on  the  head,  causing  injuries  to  recover  for  which 
the  action  is  brought. 

The  plaintiff  testified  that  he  had  been  working  at  the  construction 
of  buildings  of  this  character  for  about  18  years,  was  familiar  with 
the  kind  of  bolts  used  by  the  structural  iron  workers.  He  was  then 
shown  a  bolt  which  he  testified  had  been  given  to  him  by  a  man  who 
was  working  with  hjm  at  the  time  of  the  accident,  and  was  asked 
whether  or  not  that  was  the  kind  of  bolt  used  by  the  structural  iron 
workers.  That  was  objected  to  by  the  defendant,  and  the  objection 
sustained.  He  was  then  asked  whether  this  iron  bolt  was  used  in 
iron  construction.  That  was  objected  to,  and  the  objection  sustained. 
He  was  then  asked  whether  he  had  seen  similar  bolts  in  use  by  the 
iron  workers  on  this  building  within  a  day  or  two  of  the  accident. 
That  was  objected  to,  and  the  objection  sustained.  On  cross-examina- 
tion the  plaintiff  testified  that  other  contractors  were  working  in  the 
building  on  the  day  of  the  accident;  and  on  redirect  he  was  asked 
whether  the  employes  of  other  contractors  were  working  directly 
above  him  on  that  day.  That  was  objected  to  by  the  defendant,  and 
the  objection  sustained. 

Keehan,  who  was  working  on  a  scaffold  with  the  plaintiff  at  the 
time  of  the  accident,  testified  that  prior  to  the  accident  there  were  no 
bolts  on  the  scaffold;  that  immediately  after  the  accident  he  picked 
up  a  bolt  upon  the  scaffold.    He  was  asked  what  kind  of  a  bolt  it 

•For  oth«r  caves  ■««  same  topic  ft  f  numbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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was,  which  was  objected  to,  and  the  objection  sustained.  The  wit- 
ness testified  that  he  caught  the  plaintiff  as  he  fell  after  being  struck 
by  something.  He  then  testified  that  he  could  see  men  working  above 
him  and  knew  what  they  were  doing,  and  was  asked  what  they  were 
doing,  when  he  answered  that  they  were  unhitching  these  bolts  to 
put  hot  rivets  in.  The  defendant's  counsel  then  objected  to  the  ques- 
tion, and  moved  to  strike  out  the  answer,  which  objection  was  sus- 
tained, and  the  motion  was  granted.  He  then  testified  that  these  iron 
workers  were  on  about  the  twelfth  floor  immediately  above  where 
the  plaintiff  and  the  witness  were  working.  He  was  then  asked 
whether  he  knew  what  the  bolts  were  used  for,  which  was  objected 
to  by  the  defendant,  and  the  objection  sustained.  Other  questions 
were  asked  as  to  what  these  bolts  were  used  for,  all  of  which  testi- 
mony was  excluded  by  the  court. 

Foley,  another  workman  at  work  on  this  scaffold  upon  which  th^ 
plaintiff  was  working,  testified  that  the  bolt  produced  in  court  struck 
the  plaintiff,  and  then  struck  the  witness  on  the  shoulder,  and  fell 
on  the  scaffold;  that  he  looked  up  and  immediately  above  him  saw 
persons  connecting  beams  to  the  iron  girders  on  the  outside ;  that  he 
was  familiar  with  the  kind  of  bolts  that  were  used  to  connect  the  iron 
construction  work.  He  was  then  shown  the  bolt  which  had  been 
found  upon  the  scaffold,  and  was  asked  whether  bolts  of  that  kind 
were  used  for  that  purpose.  This  was  objected  by  the  defendant  and 
excluded.  The  witness  further  testified  that  in  this  iron  construction, 
when  the  beams  were  lowered  into  place,  the  bolts  were  placed  through 
the  beams  and  girders  to  hold  them  in  place  until  they  were  riveted. 
After  some  rivets  had  been  placed  through  the  beams  and  girders, 
the  bolts  would  be  taken  out  and  rivets  substituted.  He  was  then 
asked  whether  these  bolts  like  the  one  that  fell  and  struck  the  plaintiff 
were  the  temporary  bolts  that  were  put  in.  That  was  objected  to  and 
excluded.  An  employe  of  the  contractors  who  were  doing  the  orna- 
mental ironwork  on  the  building  was  called  and  testified  that  his 
employers  did  not  use  any  bolts  of  the  size  and  dimension  as  the  bolt 
produced  by  the  plaintiff.  An  employe  of  the  fireproofers  who  were 
also  working  on  the  building  was  called,  and  testified  that  his  employ- 
ers did  not  use  any  of  the  bolts  of  the  character  produced.  There  was 
further  testimony  offered  that  none  of  the  other  contractors  used 
bolts  similar  to  the  one  produced  by  the  plaintiff,  which  was  all  ob- 
jected to  by  the  defendant  and  excluded.  The  plaintiff  then  rested, 
and  the  court  dismissed  the  complaint. 

The  defendant  excepted  to  these  rulings  upon  evidence,  and  I  think 
it  was  error  to  exclude  the  testimony.  The  evidence  allowed,  with 
that  excluded,  would  have  justified  the  jury  in  finding  that  the  plaintiff 
was  engaged  in  laying  brick  on  a  scaffold  on  the  seventh  floor  on  the 
outside  of  the  building ;  that  immediately  above  him,  between  the  ninth 
and  twelfth  floors,  the  defendant's  employes  were  at  work  engaged 
in  the  construction  of  the  ironwork,  and  that  no  other  workmen  were 
at  work  on  the  outside  of  the  building ;  that  in  constructing  this  ir<Mi- 
work  the  constructors  would  lower  a  beam  into  place  and  connect  it 
with  the  girders  by  temporary  bolts  through  the  holes  in  which  rivets 
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were  subsequently  placed;  that  as  rivets  were  placed  in  these  holes 
the  iron  bolts  were  withdrawn  and  rivets  substituted ;  that  there  were 
no  other  contractors  in  the  building  at  work  immediately  above  the 
plaintiff,  and  that  none  of  the  other  contractors  in  the  building  used 
the  kind  of  bolts  which  the  jury  might  have  found  fell  and  struck 
the  plaintiff;  that  at  the  time  of  the  accident  the  defendant's  employes 
were  engaged  in  riveting  the  beams  and  girders  together,  and  that 
the  only  men  working  outside  of  the  building,  except  those  engaged 
on  the  brickwork,  were  the  defendant's  employes.  No  reasonable  man 
from  this  testimony  would  doubt  that  the  bolt  which  fell  was  one  that 
the  defendant's  employes  were  using  in  the  iron  construction. 

The  leading  case  upon  this  question  is  Wolf  v.  American  Tract 
Society,  164  N.  Y.  30,  58  N.  E.  31,  51  L.  R.  A.  241.  In  that  case  the 
plaintiff  was  in  the  street  in  front  of  a  building  being  erected  by  the 
tract  society,  who  owned  the  property.  There  were  19  independent 
contractors,  employing  about  250  men  at  work  upon  the  building. 
On  the  day  of  the  accident  the  plaintiff  was  employed  by  one  of  the 
contractors,  furnishing  the  steam  fitting  for  the  building,  and  engaged 
in  trucking  a  load  of  pipe  for  use  in  the  building.  The  truck  was 
stopped  in  the  street,  and,  while  the  plaintiff  was  on  the  truck  attend- 
ing to  his  duties,  a  brick  fell  from  the  building,  which  had  then  reach- 
ed the  ninth  story,  and  struck  the  plaintiff  upon  the  head,  inflicting 
serious  injuries.  There  was  no  proof  to  show  from  what  part  of  the 
building  the  brick  came,  who  dropped  it,  or  set  it  in  motion.  There 
was  no  proof  to  identify  the  person  in  or  about  the  building  as  the 
immediate  author  of  the  wrong.    The  court  said : 

"Each  of  the  19  contractors  was  responsible  only  for  the  negligence  of  his 
own  servants  or  employes.  ♦  ♦  ♦  As  the  person  who  caused  the  Injury 
was  not  identified  by  the  proof,  it  was,  of  course^  impossible  to  Identify  the 
master  responsible  for  his  act" 

[2]  In  this  case  I  think  there  was  proof,  especially  if  the  excluded 
testimony  had  been  admitted,  which  would  justify  the  jury  in  finding 
that  the  fall  of  the  holt  which  caused  the  injury  was  the  fault  of  the 
employes  of  the  defendant,  the  iron  workers.  There  would  seem  to 
be  no  question  of  the  plaintiff's  contributory  negligence,  and,  if  one 
of  the  defendant's  workmen  allowed  the  bolt  to  fall  on  the  plaintiff 
while  the  plaintiff  was  at  work,  there  was  certainly  evidence  sufficient 
to  justify  a  finding  that  the  accident  was  caused  by  the  negligence  of 
the  defendant's  employes. 

It  follows  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event. 

CLARKE,  SCOTT,  and  DOWLING,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  The  plaintiff  on  the  21st  of  Octo- 
ber, 1909,  was  in  the  employ  of  the  Andrew  J.  Robinson  Company, 
which  had  a  general  contract  for  the  construction  of  a  building  at  the 
southeast  corner  of  Fourth  avenue  and  Twenty-Seventh  street,  in  the 
city  of  New  York.    It  had  sublet  to  the  defendant  in  this  action  the 
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structural  ironwork  on  the  building.  The  brickwork  had  been  carried 
to  the  seventh  floor,  and  on  the  day  in  question  the  plaintiflE  was  at 
work  on  a  swinging  scaffold  outside  of  the  building,  laying  brick, 
when  he  was  struck  on  the  head  and  injured  by  an  iron  bolt  which 
came  from  some  of  the  floors  above.  The  structural  ironwork  had 
been  carried  to  the  twelfth  floor,  and  some  of  the  employes  of  the 
defendant  were  engaged  at  the  time  in  question  in  that  work.  At  the 
trial  it  appeared  there  were  several  other  contractors  engaged  in  doing 
work  above  the  seventh  floor — ^fireproof ers,  concreters,  carpenters, 
center  men,  and  finishers — ^beside  the  structural  iron  workers.^  The 
plaintiff  endeavored  to  prove  that  none  of  the  other  contractors  in  the 
work  in  which  they  were  engaged  used  bolts  similar  to  the  one  which 
fell,  and  that  defendant  in  this  action  in  its  work  did  use  bolts  of  this 
character.  This  evidence,  however,  was  all  excluded,  and  in  this  re- 
spect I  think  error  was  committed,  but  such  error  was  harmless,  be- 
cause, if  such  evidence  had  been  admitted,  I  do  not  think  the  plaintiff 
then  would  have  been  entitled  to  recover.  There  is  absolutely  no 
proof  as  to  where  the  bolt  came  from,  except  that  it  came  from  above 
where  the  plaintiff  was  at  work.  No  proof  as  to  who  put  it  in  motion 
or  how  it  came  to  fall  was  given. 

As  I  understand  the  decisions,  they  are  to  the  effect  that  where 
a  person  is  injured  by  an  object  falling  from  a  building  in  the  course 
of  construction,  upon  which  different  contractors  are  engaged  in  do- 
ing work,  in  order  that  the  injured  person  may  recover,  he  must  prove 
that  one  of  the  defendant's  employes  set  the  object  in  motion  or  else 
establish  that  nobody  but  the  defendant's  employes  could  have  done 
so  under  the  circumstances.  Wolf  v.  American  Tract  Society,  164 
N.  Y.  30,  58  N.  E.  31,  51  L.  R.  A.  241;  Jack  v.  McCabe,  56  App. 
Div.  378,  67  N.  Y.  Supp.  810;  Wurthlee  v.  Concrete  Steel  &  Tile 
Construction  Co.,  107  N.  Y.  Supp.  101 ;  Hesselgrave  v.  Butler  Con- 
struction Co.,  101  N.  Y.  Supp.  103.  Tested  by  this  rule,  I  think  the 
complaint  was  properly  dismissed.  All  the  plaintiff  proved  was  that 
three  of  the  defendant's  employes  were  working  above  him  at  the 
time  of  the  accident,  and  that  the  bolt  fell  from  some  place  above, 
that  similar  bolts  had  been  seen  in  the  ironwork  of  the  defendant 
some  time  before.  There  is  rio  proof  that  the  defendant's  employes 
at  the  time  were  handling  bolts. 

The  case  in  principle  cannot  be  distinguished  from  those  cited,  and 
especially  the  Wolf  and  Jack  Cases. 

The  plaintiff  relies  on  several  cases,  the  principal  one  being 
O'Rourke  v.  Waite  Co.,  125  App.  Div.  825,  110  N.  Y.  Supp.  170, 
where  this  court  held  defendant  was  liable.  There  a  piece  of  iron  fdl 
from  above  and  injured  the  plaintiff.  But  in  that  case  there  was  testi- 
mony to  the  effect  that  prior  to  the  accident  several  objects  had  fallen 
from  the  floor  where  the  defendant's  employes  were  at  work,  among 
them  being  pieces  of  iron  like  the  one  which  struck  the  plaintiff,  and 
that  at  the  very  moment  when  the  piece  fell  which  struck  the  plaintiff 
defendant's  foreman  shouted  "look  out  below,"  and  that  the  other 
contractors  were  working  on  the  floors  above  where  there  were  no 
pieces  of  iron  which  could  have  dropped.     While  here,  there  were 
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four  or  five  stories  between  the  plaintiff  and  defendant's  employes, 
from  which  an  iron  bolt  could  have  been  kicked  or  dropped. 

For  these  reasons,  I  am  unable  to  concur  with  the  other  members 
of  the  court  in  reversing  the  judgment  and  directing  a  new  trial.  I 
think  the  judgment  is  right,  and  should  be  affirmed. 


ALMSON  v.  BAGIJE3  INS.  00.  OF  LONDON,' ENGLAND,  et  al. 

(Supreme  Oourt,  Appellate  Division,  First  Department     April  7,  1911.) 

Injunction  (§  83*) — Tempobabt  Iwjunction--Suit  Pending  in  Another 
State. 

Id  a  snit  by  a  legatee  to  annul  an  assignment  of  part  of  the  legacy,  the 
assignee  will  not  be  enjoined  pendente  lite  from  proceeding  to  collect  un- 
der the  assignment  in  pending  probate  proceedings  in  another  state,  where 
such  proceedings  were  properly  brought  to  finally  settle  the  estate,  and 
every  question  raised  can  be  litigated  therein. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  §^70;  Dec.  Dig. 
f  33.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Elwood  Clare  Allison  against  the  Eagle  Insurance  Com- 
pany of  London,  England,  and  others.  From  an  order:  granting  an 
injunction  pendente  lite,  the  company  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Henry  W.  Taft,  for  appellant. 
Edward  S.  Schwartz,  for  respondent. 

McLaughlin,  J.  WllHam  Clare  Allison,  the  grandfather  of  this 
plaintiff,  died  on  the  30th  of  November,  1891,  leaving  a  last  will  and 
testament,  which  was  admitted  to  probate  in  the  orphans'  court  of 
Philadelphia  county  in  the  state  oi  Pennsylvania.  By  the  will  the 
plaintiff  was  given  a  legacy  of  $30,000,  contingent  upon  his  survival 
of  the  period  of  distribution,  which  was  fixed  after  the  attainment  of 
full  age  of  the  testator's  youngest  living  grandchild,  and  in  the  dis- 
cretion of  his  executors  and  trustees  not  later  than  some  time  in  the 
year  1911.  If  the  plaintiff  were  not  then  living,  the  legacy  was  be- 
queathed to  his  children  and  their  issue,  if  any  were  deceased.  On 
the  16th  of  June,  1903,  the  plaintiff  assigned  to  the  appellant,  a  for- 
eign corporation  organized  and  existing  under  the  laws  of  Great  Brit- 
ain, $20,500  of  this  legacy.  The  assignment  was  drawn  in  the  state 
of  New  York,  but  delivered  to  the  appellant  in  London,  England,  on 
or  about  July  1,  1903.  The  testator  at  the  time  of  his  death  was  a 
resident  of  the  state  of  Pennsylvania,  as  were  also  the  executors  and 
trustees  named  in  his  will,  and  the  fund  or  property  given  in  trust 
then  and  now  is  in  that  state.  In  December,  1910,  the  executors  and 
trustees  proceeded  to  settle  the  estate,  and  for  that  purpose  filed  their 
accounts  in  the  orphans'  court  of  Philadelphia  in  the  state  of  Penn- 
sylvania.   The  appellant  and  respondent  both  had  notice  of  such  pro- 
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ceeding  and  appeared  therein  by  their  respective  counsel ;  this  plaintiff 
objecting  to  the  payment  of  the  legacy  referred  to,  or  any  part  of  it, 
to  the  insurance  company.  Before  the  objection  had  been  passed 
upon,  the  proceeding  for  the  settlement  of  the  estate  was  at  respond- 
ent's request  adjourned,  and  pending  the  adjournment  this  action  was 
brought  to  procure  a  judgment,  among  other  things,  declaring  the 
assignment  null  and  void,  and  enjoining  the  executors  and  trustees 
from  paying  to  the  insurance  company,  and  it  from  collecting,  the 
legacy  or  any  part  of  it,  or  taking  any  action  or  proceeding  whatso- 
ever towards  enforcing  or  seeking  to  enforce  payment  of  the  same. 
After  the  summons  and  complaint  had  been  served  upon  the  insurance 
company,  the  plaintiff,  upon  such  papers  and  an  affidavit,  applied,  by 
an  order  to  show  cause,  for  an  injunction  pendente  lite  enjoining  and 
restraining  the  insurance  company  from  taking  any  action  whatever, 
except  in  this  action,  looking  towards  the  payment  to  itself  of  such 
legacy  or  from  accepting  or  receiving  the  same  from  the  executors 
or  trustees,  and  also  from  assigning  or  transferring  the  assignment 
referred  to.  The  application  was  granted,  and  the  insurance  company 
appeals  from  the  order. 

As  already  stated,  the  testator's  will  was  admitted  to  probate  in 
the  state  of  Pennsylvania  and  letters  testamentary  issued  to  the  ex- 
ecutors and  trustees  by  the  orphans'  court  of  that  state,  which  had 
jurisdiction  of  the  subject-matter.  The  executors  and  trustees  reside 
in  that  state,  the  fund  is  there  located,  and  under  the  statute  they 
are  required  to  account  to  and  receive  their  discharge  from  that  court. 
The  proceedin^^  looking  to  the  final  settlement  of  the  estate  was  there- 
fore properly  instituted  in  the  state  of  Pennsylvania,  and  every  ques- 
tion sought  to  be  litigated  in  this  action  can  be  determined  in  the  pro- 
ceeding now  pending  in  that  state.  That  proceeding  was  commenced 
before  this  action,  and  there  is  no  reason  suggested  why  this  court 
should  exercise  the  power  which  it  possesses  to  restrain  the  insurance 
company  from  having  its  rights  there  determined.  It  is  only  in  ex- 
treme or  extraordinary  cases  that  this  court  will  exercise  such  power 
or  "break  over  the  rule  of  comity,  and  of  policy,  which  forbids  the 
granting  of  an  injunction  to  stay  the  proceedings  in  a  suit  which  has 
already  been  commenced  in  a  court  of  competent  jurisdiction  in  a  sister 
state."  Burgess  v.  Smith,  2  Barb.  Ch.  276;  Mead  v.  Merritt,  2  Paige, 
402. 

The  question  presented  in  Williams  v.  Ayrault,  31  B.arb.  364,  is 
somewhat  similar  to  the  one  here  presented.  There,  among  otiier 
relief,  an  injunction  was  sought  in  an  action  to  cancel  an  allied  usu- 
rious mortgage,  and  to  prevent  the  holder  from  prosecuting  an  ac- 
tion for  its  foreclosure  in  the  state  of  Ohio  where  the  land  covered 
by  the  mortgage  was  situate.  The  mortgage  was  delivered  in  the  state 
of  New  York,  where  one  or  both  of  the  parties  resided.  The  com- 
plaint was  dismissed  at  the  trial.  On  appeal  the  judgment  was  re- 
versedj  but  in  the  opinion,  which  was  delivered  by  Johnson,  J.,  he 
took  occasion  to  say,  referring  to  the  injunction  asked,  that: 

*'It  was  scarcely  denied  by  the  plaintllTs  counsel,  upon  the  argument,  that 
this  action,  so  far  as  it  sought  to  enjoin  and  restrain  the  defendant  Ayraolt 
from  prosecuting  his  action,  commenced  and  pending  in  the  state  of  01ii<^ 
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conld  not  be  maintained.    This  may  now,  I  think,  be  regarded  as  the  settled 
rule  in  this  country,  whatever  may  be  the  rule  in  England." 

In  Savage  v.  Allen,  54  N.  Y.  458,  the  rule  is  set  forth  as  follows: 

•The  proposition  that  a  separate  action  may  under  our  present  system  be 
maintained  to  restrain  by  injunction  the  proceedings  in  another  suit  in  the 
same  or  in  another  court  between  the  same  parties,  where  the  relief  sought  in 
the  later  suit  may  be  obtained  by  a  proper  defense  to  the  former  one,  has 
long  since  been  exploded,  or,  if  not,  should  be  without  delay." 

See,  also,  Pond  v.  Harwood,  139  N.  Y.  Ill,  34  N.  E.  768;  Griffith 
V.  Dodgson,  103  App.  Div.  542,  93  N.  Y.  Supp.  155;  Edgell  v.  Clarke, 
19  App.  Div.  199,  45  N.  Y.  Supp.  979. 

It  may  be  that  it  would  be  more  convenient  and  less  expensive  for 
the  plaintiff  to  litigate  the  validity  of  the  assignment  in  this  action 
than  to  do  so  in  the  proceeding  pending  in  the  orphans'  court  of  Phila- 
delphia, but,  if  so,  that  is  not  a  sufficient  reason  why  the  insurance 
company  should  be  enjoined  from  having  its  rights  determined  in  that 
proceeding,  if  that  can  be  done  before  this  action  can  be  tried. 

It  follows  the  order  appealed  from  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  continue  the  injunction  pendente  lite 
denied,  with  $10  costs.    All  concur. 


HILL  T.  McKANE  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    April  17,  1911.) 

1.  AcnoN  (I  48*) — Joinder— Same  Tbansactiow. 

Under  Code  Ciy.  Proc.  §  4S4,  providing  tbat  two  causes  of  action  may 
be  Joined,  if  growing  out  of  the  same  transaction,  etc.,  and  if  consistent 
with  each  other,  g  complaint  may  state  two  or  more  causes  of  action, 
even  though  it  is  apparent  that  both  the  alleged  causes  of  action  arose 
from  the  same  transaction,  and  that  only  one  cause  of  action  can  in  fact 
exist. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  {§  49(H>10;  Dec. 
Dig.  §  48.*] 

2.  Action  ({  45*) — Joinder — Consistency. 

Where  two  or  more  causes  of  action  arise  upon  entirely  disconnected 
facts,  there  can  be  no  inconsistency  between  them. 

[Ed.  Note. — For  other  cases,  see  Action,  Doc.  Dig.  §  45.*] 

3.  Action  (|  46*) — Joindeb. 

If  the  plaintiff  has  but  one  cause  of  action,  he  may,  nevertheless,  state 
in  form  as  many  causes  of  action  as  he  chooses,  varying  the  facts  al- 
leged in  each,  even  though  the  several  statements  are  inconsistent,  and 
even  contradictory  in  fact;  but  where  the  transaction  or  series  of  trans- 
actions gives  rise  to  different  causes  of  action  at  the  election  of  the  plain- 
tiff, then  he  must  elect  between  them,  and  assert  one  or  the  other  only,  and 
cannot  consistently  assert  two  or  more  causes  of  action,  when  his  asser- 
tion of  one  of  them  is  necessarily  repugnant  to  the  theory  upon  which 
one  or  more  of  the  others  rest 

[Ed-  Note.— For  other  cases,  see  Action,  Cent  Dig.  |{  378-448;  Dec. 
Dig.  {  45.*] 
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4.  Action  (|  47*) — Joindeb— Bbeach  of  Contract  and  Convebsion— "Coh- 

SISTENT." 

A  complaint  set  up  two  causes  of  action:  First,  for  a  breach  of  con- 
tract, whereby  plaintiff  was  entitled  to  an  Interest  in  certain  mining  op- 
tions owned  by  defendant,  and  a  demand  and  refusal  that  his  share  of 
the  stock  received  on  the  sale  of  the  options  to  a  corporation  be  tamed 
over  to  him;  and  second,  for  conversion,  claiming  that  certain  shares  of 
said  stock  were  set  apart  for  him  pursuant  to  the  agreement,  and  subse- 
quently converted.  Held  inconsistent,  within  the  meaning  of  Ck>de  Cir. 
Proc.  §  484,  providing  two  causes  of  action  may  be  joined,  if  growing  out 
of  the  same  transaction,  and  if  "consistent" 

[Ed.  Note.— For  other  cases,  see  Action,  Cent  Dig.  tf  46^-489;  Dec. 
Dig.  §  47.* 

For  other  definitions,  see  Words,  and  Phrases,  vol.  2,  p.  1450.] 

Action  by  Charles  P.  Hill  against  John  McKane  and  others.    On 
separate  demurrers  to  the  amended  complaint.    Demurrers  sustained. 
See,  also,  116  App.  Div.  919,  101  N.  Y.  Supp.  1125. 
George  I.  Woolley,  for  plaintiff. 
John  J.  Adams,  for  defendants  McKane  and  Bowers. 

GIEGERICH,  J.  The  amended  complaint  sets  up  two  causes  or 
action;  the  first  being  for  a  breach  of  an  alleged  contract  between 
the  plaintiff  and  the  defendant  John  McKane,  pursuant  to  the  author- 
ity of  the  other  defendants,  and  which  they  afterwards  ratified.  The 
agreement,  in  substance,  was  that  the  plaintiff,  in  consideration  of  the 
payment  of  $500,  was  to  acquire  a  one-eighth  interest  in  certain  min- 
ing options  owned  by  the  defendants.  It  is  further  alleged  in  the  first 
cause  of  action  that  the  plaintiff  made  the  payment  of  $500  accord- 
ing to  the  agreement;  that  the  mining  options  were  sold  by  the  de- 
fendants to  a  corporation  known  as  the  Golden  Anchor  Mining  Com- 
pany, and  that  the  defendants  received  in  consideration  of  the  trans- 
fer 200,000  shares  of  the  stock  of  the  said  company,  of  which  the 
plaintiff  is  entitled  to  one-eighth,  or  25,000  shares-;  and  that  the  plain- 
tiff has  demanded  the  delivery  of  the  stock  which  became  due  as 
aforesaid,  which  demand  has  been  refused,  to  the  plaintiff's  damage 
$50,000.  The  second  cause  of  action  is  for  conversion — ^it  being  al- 
leged that,  after  the  receipt  by  the  defendants  of  the  200,000  shares 
of  stock  above  mentioned,  25,000  shares  were  by  them  set  apart  for 
the  plaintiff  in  pursuance  of  the  aforesaid  agreement;  that  demand 
was  made  for  the  same,  and  delivery  refused,  and  thereby  plaintiff 
was  damaged  in  the  sum  of  $50,000. 

[1]  The  plaintiff  relies  upon  the  statutory  provision  that  two  or 
more  causes  of  action  may  be  united  in  one  complaint,  provided  they 
arose  out  of  the  same  transaction  or  transactions  connected  with  the 
same  subject  of  action,  and  provided  they  are  consistent  with  each 
other.  Code  Civ.  Proc.  §  484;  Edison  Ilium.  Co.  v.  Kalbfleisch,  117 
App.  Div.  842,  102  N.  Y.  Supp.  1039.  Assuming  that  the  two  all^ 
causes  of  action  arose  out  of  the  same  transaction,  the  demurrants 
nevertheless  insist  that  they  are  clearly  inconsistent,  within  the  prin- 
ciple of  certain  cases  to  which  attention  will  presently  be  called.  The 
question  when  causes  of  action  are  and  when  they  are  not  consistent, 

«For  other  cases  see  same  topic  ft  9  numbbb  In  Dec.  ft  Am.  Digs.  U07  to  date,  ft  RepY  Indexes 

Digitized  by  LnOOQlC 


Sup.  Ct.)  HILL  V.  m'kane  821 

within  the  meaning  of  the  section  cited,  has  been  the  subject  of  a 
good  many  decisions.  From  the  language  used  in  some  of  the  cases, 
it  might  be  supposed  that  the  test  was  whether  both  causes  of  action 
could  be  concurrently  maintained  and  a  recovery  had  on  both.  Gay- 
nor,  J.,  in  Logan  v.  Whitey,  129  App.  Div.  666,  670,  114  N.  Y.  Supp. 
255;  Kaufman  v.  Morris  Bldg.  Co.,  126  App.  Div.  389,  110  N.  Y. 
Supp.  663.  This,  however,' is  not  the  test,  for  it  has  been  expressly 
held  that  the  complaint  may  state  two  or  more  causes  of  action,  even 
though  it  is  apparent  that  both  the  alleged  causes  of  action  arose 
from  the  same  transaction  and  that  only  one  cause  of  action  can  in 
fact  exist.  Shirley  v.  Bernheim,  123  App.  EHv.  428,  107  N.  Y.  Supp. 
946;  Logan  v.  Whitey,  129  App.  Div.  666,  114  N.  Y.  Supp.  255; 
Rubin  V.  Cohen,  129  App.  Div.  395,  113  N.  Y.  Supp.  843;  Seymour 
V.  Warren,  71  App.  Div.  421,  75  N.  Y.  Supp.  903;  Blank  v.  Harts- 
horn, 37  Hun,  101. 

[2]  It  is  evident  that,  where  two  or  more  causes  of  action  arise  upon 
entirely  separate  and  disconnected  facts,  there  can  be  no  inconsistency 
between  them.  The  requirement  of  the  Code  that  causes  of  action 
must  be  consistent  if  they  are  to  be  united  in  the  same  complaint  must 
therefore  relate  to  causes  of  action  which  grow  out  of  a  single  event 
or  transaction,  or  out  of  a  series  of  events  or  transactions  which  are 
connected.  A  single  happening  or  transaction,  or  a  series  of  connected 
events  or  transactions,  may  give  rise  to  several  different  causes  of  ac- 
tion against  the  same  defendant,  at  the  plaintiff's  election,  or  they  may 
only  in  any  event  give  rise  to  a  single  cause  of  action.  The  result  of 
the  decisions  appears  to  be  that  the  element  of  consistency  prescribed 
by  the  Code  applies  only  to  the  former  class  of  cases. 

[3]  If  the  plaintiff  has  in  any  event  but  one  cause  of  action,  he 
may,  nevertheless,  state  in  form  as  many  causes  of  action  as  he  chooses, 
varying  the  facts  alleged  in  each,  and  even  though  the  several  state- 
ments are  inconsistent,  and  even  contradictory  in  fact.  Logan  v.  Whit- 
ey, supra;  Shirley  v.  Bernheim,  supra.  But  in  the  other  class  of 
cases,  where  the  transaction  or  series  of  transactions  gives  rise  to 
different  causes  of  action  at  the  election  of  the  plaintiff,  then  he  must 
elect  between  them,  and  assert  one  or  the  other  only.  He  cannot  con- 
sistently assert  two  or  more  causes  of  action,  when  his  assertion  of 
one  of  them  is  necessarily  repugnant  to  the  theory  upon  which  one 
or  more  of  the  others  rest.  Drexel  v.  Hollander,  112  App.  Div,  25, 
98  N.  Y.  Supp.  104;  Ekiison  Elec.  Co.  v.  Kalbfleisch,  supra;  Kranz 
V.  Lewis,  115  App.  Div.  106,  100  N.  Y.  Supp.  674;  McClure  v.  Wil- 
son, 13  App.  Div.  274,  43  N.  Y.  Supp.  209 ;  Keep  v.  Kaufman,  56 
N.  Y.  332;  Teall  v.  City  of  Syracuse,  32  Hun,  332;  Hoag  v.  Lehigh 
Valley  R.  R.,  55  Misc.  Rep.  388,  105  N.  Y.  Supp.  200;  Realty  Trans- 
fer Co.  V.  Cohn-Baer-Myers  &  Aronson  Co.,  132  App.  Div.  286,  116 
N.  Y.  Supp.  1110;  White  v.  Improved  Property  Holding  Co.,  140 
App.  Div.  529,  125  N.  Y.  Supp.  366.  It  seems  to  me  that  the  present 
case  is  one  of  the  latter  class.  i'^ 

[4]  Considering  the  complaint  as  a  Whole,  it  is  apparent  that  the 
plaintiff's  theory  is  that  he  might  maintain  an  action  for  breach  of 
the  contract  to  deliver  the  stock,  on  the  ground  that  it  had  never  ac- 
tually been  delivered,  or  that  he  might  elect  to  consider  the  setting 
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apart  of  the  stock  as  a  constructive  delivery  sufficient  to  vest  the  title 
in  him,  and  so  enable  him  to  maintain  an  action  for  its  conversion. 
Assuming  that  he  is  correct  in  both  propositions,  does  it  not  necessarily 
follow  that  the  two  causes  of  action  are  inconsistent,  within  the  prin- 
ciples above  enunciated  and  which  are  illustrated  by  the  cases  cited? 
It  is  as  if  the  buyer  of  goods  were  to  set  up  two  causes  of  action, 
the  first  for  breach  of  contract  in  failing  to  deliver  the  goods,  and  the 
second  for  conversion  of  the  same  goods.  The  first  cause  of  action 
would  necessarily  rest  upon  the  proposition  that  the  goods  had  never 
been  delivered;  the  second,  upon  the  proposition  that  they  had  been 
set  apart  and  appropriated  to  tiie  fulfillment  of  the  plaintiflF's  con- 
tract, so  as  to  constitute  a  constructive  delivery  and  vest  the  tide  in 
him,  which  appropriation  and  delivery  he  would  necessarily  recognize 
as  effective  in  setting  up  his  cause  of  action  in  conversion.  In  assert- 
ing either  of  these  different  causes  of  action  he  would  negative  the 
possible  existence  of  the  other,  and  they  would  therefore  be  inconsist- 
ent within  the  meaning  of  section  484  of  the  Code. 

The  present  case  is  very  similar  in  the  principles  involved  to  Drexel 
V.  Hollander,  cited  above,  and  the  following  language  of  the  prevailing 
opinion  in  that  case  (at  page  27  of  112  App.  Div.,  and  page  105  oi 
98  N.  Y.  Supp.)  is  quite  applicable,  mutatis  mutandis,  to  this : 

"The  first  cause  of  action  proceeds  upon  the  theory  that  the  title  to  the 
automobile  was  In  the  plaintiff,  and  that  the  defendants  wrongfully  deprived 
him  of  it  by  converting  the  same  to  their  own  usa  The  second  cause  of 
action  proceeds  upon  the  theory  that  the  title  to  the  automobile  was  by 
agreement  in  the  defendants.  The  causes  of  action  are  not  only  inconslsteDt, 
but  contradictory.  The  proof  to  establish  one  would  destroy  the  other.  For 
conversion,  the  plaintiff  would  have  to  prove  that  at  the  time  the  conversion 
took  place  he  either  had  thie  title,  or  was  entitled  by  reason  of  a  special 
property  therein  to  possession.  To  recover  under  the  second  cause  of  ac- 
tion, plaintiff  would  have  to  prove  a  breach  of  contract,  and  that  the  title 
to  the  automobile  was  in  defendants ;  they  having  purchased  it  from  him  at 
the  agreed  price  of  $3,000." 

I  think,  therefore,  that  the  demurrers  upon  the  ground  that  causes 
of  action  are  improperly  united  must  be  sustained.  It  will  conse- 
quently be  unnecessary  to  consider  the  various  other  points  raised  in 
the  briefs  until  the  plaintiff  shall  have  elected  upon  which  of  the  two 
causes  of  action  he  will  stand. 

Demurrers  sustained,  with  costs,  with  leave  to  the  plaintiff  to  amend 
his  complaint  within  20  days,  on  payment  of  such  costs. 


SARATOGA  TRAP  ROCK  CO.  v.  STANDARD  ACCIDENT  INS.  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  8,  1911.) 

INSUBANCE  (J  512*) — Ebiplotebs'  Liabimty  I NsuBANCifr— Interest  pExiDiiro 
Appeal  on  Judgment  Against  Employer. 

.  Under  defendant's  policy  to'  indemnify  plaintiff  against  loes,  not  ex- 
ceeding $5,000,  by  reason  •/  liability  imposed  by  law  on  plainUiDr  for 
damages  on  account  of  bodily  injuries  to  any  employ^  of  it,  def^dant 
agreeing  to  defend  at  its  own  cost  any  action  against  plaintiff  for  an 

*For  other  cases  see  tame  topic  &  §  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  ladeiw 
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Injury  to  an  employ^,  and  being  gi^en  absolute  right  of  determining 
whether  any  appeal  shall  be  taken  from  the  Judgment  therein,  and  it 
being  proYided  that  action  for  loss  under  the  policy  shall  not  lie  unless 
brought  by  assured  for  loss  actually  sustained  and  paid  in  money  by  it 
after  actual  trial  of  the  issue,  interest  on  a  judgment  for  $5,000  for  an 
employ^  against  assured  accruing  pending  an  appeal  from  the  judg- 
ment taken  by  the  insurer  is  not  recoverable  of  the  insurer,  not  being 
part  of  the  costs,  and  assured's  claim  not  accruing  till  after  its  payment 
of  the  judgment  against  it,  which  was  not  till  after  affirmance  on  the 
appeal  of  such  judgment. 

[EA,  Note. — ^F6r  other  cases,  see  Insurance.  Dec.  Dig.  {  512.^1 

Kellogg,  J.,  dissenting. 

Submission  of  controversy  under  Code  Civ.  Proc.  §§  1279-1281,  by 
the  Saratoga  Trap  Rock  Company,  as  plaintiff,  and  the  Standard  Ac- 
cident Insurance  Company,  as  defendant.    Judgment  for  defendant. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  and 
HOUGHTON,  JJ. 

Hiram  C.  Todd,  for  plaintiff. 

Neile  F.  Towner,  for  defendant.  • 

HOUGHTON,  J.  The  plaintiff  is  a  manufacturing  corporation 
and  the  defendant  is  an  indemnity  insurance  company.  The  defendant 
issued  to  the  plaintiff  a  policy  whereby  it  agreed  to  indemnify  the 
plaintiff  "against  loss  by  reason  of  liability  imposed  by  law  upon  the 
assured  for  damages  on  account  of  bodily  injuries"  sustained  by  any 
employe  through  accident  while  prosecuting  his  work  in  the  plaintiff's 
mill.  The  defendant's  liability  was  limited  to  $5,000  for  injuries  to 
or  death  of  on^  person,  and,  in  addition,  all  cost  of  litigation,  together 
with  certain  first  surgical  aid  bills.  It  was  further  stipulated  by  the 
policy  that,  immediately  upon  the  happening  of  an  accident,  written 
notice  should  be  given  to  the  company  or  its  duly  authorized  agent, 
and,  upon  action  being  brought,  the  defendant  should  take  over  the 
defense  of  the  suit,  and  that  the  plaintiff  should  not  assume  any  lia- 
bility or  settle  any  claim  or  interfere  with  the  litigation  without  the 
consent  of  the  defendant.  If  action  was  brought,  the  policy  provided 
that: 

"The  (defendant)  company  shall  have  the  absolute  right  of  determlninf? 
whether  an  appeal  shall  be  taken  from  any  order  or  judgment  in  such  suit." 

The  policy  further  provided  that : 

"No  action  shall  lie  against  the  company  to  recover  for  any  loss  under  this 
policy  unless  it  shall  be  brought  by  the  assured  for  loss  actuaUy  sustained 
and  paid  in  money  by  him  after  actual  trial  of  the  issue." 

One  of  the  plaintiff's  employes  was  injured  in  its  mill  and  brought 
suit  against  it,  and  the  defendant  took  over  the  defense,  and  a  ver- 
dict of  $5,000  was  rendered  upon  which  judgment  was  entered,  with 
costs.  The  defendant  appealed  and  the  judgment  was  affirmed,  and 
the  defendant  paid  $5,000  towards  satisfying  the  judgment,  besides 
all  costs,  but  refused  to  pay  $275  interest  which  had  accimiulated  upon 
the  judgment  pending  the  appeal,  on  the  ground  that  its  liability  under 
the  policy  was  limited  to  $5,000  and  the  cost  of  the  litigation. 

*For  other  cases  tee  same  topic  &  9  NtriiBER  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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The  facts  are  stipulated,  and  the  question  for  determination  is 
whether  the  plaintiff  is  entitled  as  matter  of  law  to  recover  from  the 
defendant  the  interest  on  the  judgment  which  it  was  compelled  to  pay. 

The  plaintiff  urges  that  the  verdict  and  judgment  being  no  greater 
than  the  limit  of  the  defendant's  liability,  the  appeal  which  it  insisted 
upon  taking  was  for  its  own  benefit,  and  therefore  it  should  pay  the 
interest  which  accumulated  pending  its  unsuccessful  efforts  to  relieve 
itself  from  ultimate  liability,  and  that  any  contrary  construction  of 
the  provisions  of  the  policy  would  render  it  nugatory  because  the 
accumulating  interest  would  be  constantly  eating  away  the  agreed 
indemnity,  and  the  interest  might  eventually  amount  to  as  much  as  the 
indemnity  itself. 

The  defendant  insists  that  the  contract  limited  its  liability  to  the 
specific  sum  of  $5,00Q  and  gave  to  it  the  express  right  of  appeal,  and 
that  whether  the  accumulating  interest  amounted  to  much  or  little 
during  its  exercise  of  that  right  it  can  be  made  to  pay  only  the  sura 
which  was  agreed,  and  that  no  cause  of  action  existed  in  favor  of  the 
assured  until  it  had  paid  the  judgment  which  was  entered  against  it, 
which  was  not  done  until  after  the  interest  complained  of  had  ac- 
cumulated. 

There  are  but  two  decisions  in  this  state  having  any  bearing  upon 
the  question  to  which  counsel  have  called  our  attention  or  which  we 
have  been  able  to  find.  One  is  that  of  Munro  v.  Maryland  Casualty 
Co.,  48  Misc.  Rep.  183,  96  N.  Y.  Supp.  705,  where  the  nonliability  of 
the  insuring  company  for  accumulated  interest  was  placed  upon  the 
ground  that  the  delay  in  appealing  had  not  been  unreasonable.  The 
other  is  Creem  v.  Fidelity  &  Casualty  Co.,  141  App.  Div.  493,  126  N. 
Y.  Supp.  555,  where  a  judgment  charging  the  insuring  company  with 
interest  upon  the  judgment  rendered  was  affirmed;  the  question  of 
its  nonliability  not  being  raised.  The  significance  of  the  latter  decision 
lies  only  in  the  fact  that  counsel  for  the  insuring  company  conceded 
liability  for  interest  accumulating  pending  an  appeal  by  not  challeng- 
ing the  correctness  of  its  allowance.  It  is  very  doubtful  whether  the 
reasonableness  or  the  unreasonableness  of  delay  in  prosecuting  the 
appea)  is  of  any  importance  in  determining  the  liability  of  the  insuring 
company  for  interest,  at  least  in  a  pure  action  at  law,  and  we  prefer 
placing  our  decision  upon  the  plain  terms  of  the  policy  and  the  legal 
obligations  which  follow  them.  Clearly  the  interest  which  accumu- 
lated on  the  judgment  pending  the  appeal  cannot  be  said  to  be  any 
part  of  the  cost  of  defense  of  the  action  which  the  insuring  company 
agreed  to  pay.  The  agreement  of  the  defendant  was  that  in  case  ac- 
tion was  brought  it  would  "at  its  own  cost  defend  such  suit"  in  the 
assured's  name. 

While  the  accumulation  of  interest  was  an  incident  to  the  appeal, 
it  was  not  a  part  of  the  cost  of  appeal  or  of  the  taxable  costs  or  of 
the  defense  of  the  action.  There  is  no  claim  in  the  present  case  that 
there  was  any  express  promise  to  pay  interest.  The  general  rule  is 
that,  in  the  absence  of  an  agreement  to  pay  interest,  it  is  implied  by 
law  as  damages  for  not  discharging  a  debt  when  it  ought  to  be  paid. 
Ledyard  v.  Bull,  119  N.  Y.  62,  74,  23  N.  E.  444.    Where  a  contract 
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provides  for  the  payment  of  money  upon  the  happening-  of  an  event, 
it  is  not  due  until  the  event  transpires,  and  interest  does  not  begin  to 
run  until  that  time.  Howard  v.  Johnston,  82  N.  Y.  271.  The  con- 
tract embraced  in  the  policy  which  the  defendant  issued  to  the  plain- 
tiif  is  one  of  indemnity  merely.  It  is  not  an  agreement  to  save  harm- 
less or  to  pay  when  liability  shall  be  established.  If  the  first  paft  of 
the  agreement  was  not  qualified  by  a  subsequent  clause,  and  if  the 
only  provision  contained  in  the  policy  was  that  the  insuring  company 
would  indemnify  the  assured  against  loss  by  reason  of  liability  because 
of  an  accident  happening  to  its  servant,  obligation  to  pay  would  arise 
when  judgment  determining  liability  was  entered  against  the  assured 
(Stephens  v.  Pennsylvania  Casualty  Co.,  135  Mich.  189,  97  N.  W. 
686),  and  whatever  interest  accrued  in  an  ineffectual  effort  to  get  rid 
of  the  judgment  the  insuring  company  would  be  bound  to  pay.  But 
this  broad  part  of  the  agreement  is  qualified  by  a  subsequent  provision 
of  the  policy  that  no  action  shall  lie  against  the  company  to  recover 
for  any  loss  under  the  policy,  unless  it  shall  be  brought  by  the  assured 
for  "loss  actually  sustained  and  paid  in  money  after  actual  trial,  of 
the  issue.*'  This  clause  is  a  substantive  part  of  the  policy,  and  has  the 
effect  of  changing  the  policy  from  one  of  indemnity  when  liability 
shall  be  established  to  one  for  indemnity  for  money  paid  out  on  the 
occurrence  of  a  particular  event,  to  wit,  payment  of  the  judgment 
obtained  because  of  such  liability.  The  parties  agreed,  therefore,  that 
the  insuring  company  would  indemnify  the  assured  to  the  extent  of 
$5,000,  not  because  of  the  establishing  of  liability,  but  from  loss  for 
money  actually  paid  out  on  account  of  liability.  Hence  the  assured 
had  no  claim  against  the  insuring  company  until  it  had  paid  the  judg- 
ment which  was  rendered  against  it.  When  it  had  paid  such  judg- 
ment, and  only  after  it  had  done  so,  did  it  have  the  right  to  call  upon 
the  insurer  to  indemnify  it  to  the  extent  of  $5,000. 

Such  interpretation  of  the  policy  is  not  only  in  accordance  with  the 
reading  of  its  plain  terms,  but  accords  with  that  given  to  like  terms 
contained  in  similar  policies  by  many  of  the  courts  of  other  states. 
Kennedy  v.  Fidelity  &  Casualty  Co.,  100  Minn.  1,  110  N.  W.  97,  9 
U  R.  A.  (N.  S.)  478,  117  Am.  St.  Rep.  058;  Frye  v.  Gas  &  Electric 
Co.,  97  Me.  241,  54  Atl.  395,  59  L.  R.  A.  444,  94  Am.  St.  Rep.  500 
Connolly  v.  Bolster,  187  Mass.  266,  72  N.  E.  981 ;  Carter  v.  TEtnsL 
Life  Ins.  Co.,  78  Kan.  275,  91  Pac.  178,  11  L.  R.  A.  (N.  S.)  1155 
Stenbom  v.  Brown-Corliss  Engine  Co.,  137  Wis.  564,  119  N.  W.  308, 
20  L.  R.  A.  (N.  S.)  956;  Cushman  v.  Fuel  Co.,  122  Iowa,  656,  98  N 
W.  509;  Allen  v.  ^tna  Life  Ins.  Co.,  145  Fed.  881,  76  C.  C.  A.  265 
7  L  R.  A.  (N.  S.).958.  In  all  the  above  cases  it  was  held  that  pay- 
ment of  the  judgment  which  the  employe  obtained  against  the  assured 
was  a  condition  precedent  to  a  right  of  action  against  the  insuring 
company,  and  that  no  cause  of  action  existed  until  the  judgment  was 
so  paid.  Some  of  the  decisions  involved  garnishment  proceedings  and 
relief  was  denied  on  the  express  ground  that,  the  judgment  against 
the  assured  not  having  been  paid  by  him,  no  claim  or  cause  of  action 
existed  in  his  favor  against  the  insuring  company  which  could  be 
impounded.  This  being  so,  of  course,  interest  could  not  commence 
until  the  assured  had  paid  the  judgment. 
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A  holding  giving  a  like  construction  to  the  policy  was  made  in  our 
own  state  in  Beyer  v.  International  Aluminum  Co.,  115  App.  Div. 
853,  101  N.  Y.  Supp.  83,  where  the  employe  had  obtained  a  judgment 
against  the  assured,  which  had  become  insolvent,  and  by  an  action  in 
equity  sought  to  compel  the  insuring  company  to  pay  to  him  the  amount 
of  his  judgment  which  was  within  the  limit  of  liability.  The  policy 
contained  a  like  clause  to  that  in  the  case  at  bar,  to  the  effect  that 
no  action  should  lie  against  the  company  to  recover  for  any  loss  "un- 
less it  shall  be  brought  by  the  assured  for  loss  or  expense  actually 
sustained  and  paid  in  money  by  him  after  actual  trial  of  the  issue." 
It  was  held  that  the  judgment  creditor  had  no  cause  of  action,  and 
that  he  could  not  reach  tiie  fund,  and  that  the  judgment  debtor  had 
no  cause  of  action  against  the  insurer  because  it  had  not  paid  the 
judgment. 

In  Beacon  Lamp  Co.  v.  Travelers'  Ins.  Co.,  61  N.  J.  Eq.  59,  47 
Atl.  579,  upon  which  the  plaintiff  relies,  the  assured  was  declared  a 
bankrupt  on  the  day  the  employe  recovered  a  judgment  for  more  than 
the.  limit  of  liability.  Without  paying  the  judgment,  the  trustee  in 
bankruptcy  brought  action  in  equity  against  the  insurance  company, 
and  the  judgment  creditor  intervene^  and  asked  to  have  her  judgment 
paid.  The  policy  contained  the  same  clause  as  the  one  under  con- 
sideration but  the  Vice  Chancellor  ignored  it,  and  held  that  the  judg- 
ment creditor  had  the  right  to  have  her  judgment  paid  to  the  extent 
of  the  prescribed  limit.  On  appeal  (Travelers'  Insurance  Co.  v.  Moses, 
63  N.  J.  Eq.  260,  49  Atl.  720,  92  Am.  St.  Rep.  663)  the  Court  of  Er- 
rors expressly  repudiated  this  holding,  but  held  that  the  act  of  bank- 
ruptcy and  the  turning  over  of  all  property  for  the  payment  of  debts 
was  a  payment  pro  tanto  of  the  judgment,  and  to  fiiat  extent  the 
judgment  creditor  through  the  trustee  in  bankruptcy  might  recover. 
Upon  the  particular  point  involved  at  bar  the  New  Jersey  case  does 
not  differ  from  the  others  cited,  but  in  its  ultimate  holding  it  is  op- 
posed to  our  own  decision  of  Beyer  v.  International  Aluminum  Co., 
supra. 

Through  a  different  method  of  reasoning  it  was  held  in  Davison  v. 
Maryland  Casualty  Co.,  197  Mass.  167,  83  N.  E.  407,  and  in  Mar>'land 
Casualty  Co.  v.  Omaha  Electric  L.  &  P.  Co.,  157  Fed.  514,  85  C  C.  A. 
106,  and  in  National  &  Providence  Worsted  Mills  v.  Frankfort  Insur- 
ance Co.,  28  R.  I.  126,  66  Atl.  58,  that  the  insuring  company  was  only 
liable  for  the  amount  stipulated  by  its  policy,  and  that  it  could  not  be 
compelled  to  pay  interest  accumulating  on  a  judgment  during  pendency 
of  appeals  where  the  aggregate  amount  exceeded  such  limit. 

On  the  other  hand,  it  was  held  in  Paper  Co.  v.  Casualty  Co.,  92 
Me.  574,  43  Atl.  503,  and  in  Cudahy  Packing  Co.  v.  New  Amsterdam 
Casualty  Co.  (C.  C.)  132  Fed.  623,  that  the  insuring  company  was 
liable  for  interest  upon  the  judgment  obtained  against  the  assured  not- 
withstanding it  exceeded  the  stipulated  amount.  These  holdings  ap- 
pear to  have  been  made  without  particular  consideration,  and  are 
criticised  in  some  of  the  other  cases  cited,  and  cannot  be  deemed  to 
be  controlling. 

While  it  seems  inequitable  to  compel  the  plaintiff  to  pay  the  inter- 
est on  the  judgment  accruing  while  the  defendant  was  engaged  in  an 
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ineffectual  attempt  to  relieve  itself  from  liability,  the  answer  to  it  is 
that  the  parties  otherwise  agreed.  By  its  agreement  the  plaintiff  de- 
prived itself  of  all  right  to  interfere  in  the  litigation,  and  could  not 
compel  payment  from  the  insuring  company  until  it  had  itself  paid 
the  judgment,  and  could  not  pay  the  judgment,  except  at  its  own  peril, 
as  long  as  the  defendant  desired  to  appeal.  The  cause  of  action  did 
not  arise  against  the  defendant  when  judgment  was  entered  against 
the  assured,  but  only  on  pa)rment  of  the  judgment  after  the  insuring 
company  had  done  what  it  chose  respecting  an  appeal.  Interest  there- 
fore did  not  begin  to  run  when  judgment  was  entered,  but  only  when 
the  judgment  was  paid. 

It  follows  that  judgment  must  be  directed  in  favor  of  the  defendant, 
with  costs.    All  concur,  except  KELLOGG,  J.,  dissenting  in  opinion. 

JOHN  M.  KELLOGG,  J.  (dissenting).  By  its  policy  the  defend- 
ant agreed  "to  indemnify  the  assured  *  *  *  against  loss  by  rea- 
son of  the  liability  imposed  by  law  upon  the  assured  for  damages  on 
account  of  bodily  injury,"  etc.  The  policy  provided:  "The  company's 
liability  for  an  accident  resulting  in  injuries  to  or  in  the  death  of  one 
person  is  limited  to  five  thousand  dollars" ;  that  the  assured  shall  not 
voluntarily  assume  any  liability,  or  settle  any  claim,  except  at  its  own 
cost,  shall  not  interfere  with  n^otiations  for  settlement,  or  with  le- 
gal proceedings,  and  "that  no  action  shall  lie  against  the  company  to 
recover  for  any  loss  under  this  policy,  unless  it  shall  be  brought  by 
the  assured  for  loss  actually  sustained  and  paid  in  money  by  him  after 
actual  trial  of  the  issue,"  and  that  the  assured  will  immediately  deliver 
any  paper,  process,  or  summons  served  upon  it  to  the  company,  "and 
the  company  will,  at  its  own  cost,  defend  against  such  suit  in  his  name 
and  on  behalf,  or  settle  the  same.  The  company  shall  have  the  ab- 
solute right  of  determining  whether  an  appeal  shall  be  taken  from  any 
order  or  judgment  in  such  suit.'* 

The  defendant,  an  accident  insurance  company  formed  to  carry  on 
that  business,  was  insuring  the  plaintiff  on  account  of  accidents  which 
might  happen  in  its  business  to  its  employes.  The  policy  was  written 
by  it.  It  had  the  choice  of  language  in  stating  the  contract,  and  its 
language  may  be  construed  strictly  against  it.  Schumacher  v.  Great 
Eastern  G.  &  I.  Co.,  197  N.  Y.  58,  64,  90  N.  E.  353,  27  L.  R.  A. 
<N.  S.)  480.  In  that  case  Schumacher  was  insured  against  the  effect 
of  bodily  injuries  "caused  directly  and  independently  of  all  other 
causes  by  external,  violent  and  accidental  means,"  etc.  In  the  policy 
was  a  provision  that: 

**FoT  loss  of  life  only  resulting  wholly  or  in  part  from  sunstroke,  freezing, 
-septlcsemia,  hydrophobia  or  the  involuntary  or  unconscious  Inhalation  of  gas 
or  other  poisonous  vapor,  the  company  will  pay  one-half  of  the  principal  sum 
provided  in  Schedule  A." 

Schumacher  died  from  septicaemia,  which,  however,  was  not  the 
effect  of  bodily  injury  caused  by  external,  violent,  or  accidental  means, 
and  it  was  claimed  the  company  was  not  liable  on  this  accident  in- 
surance policy.  The  court  held  that  the  clause  quoted  was  a  separate, 
independent  provision  in  the  policy,  and  might  be  enforced  as  such 
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without  regard  to  the  other  provisions  of  the  policy;   the  defendant 
itself  having  inserted  that  language  in  the  policy. 

We  need  not  go  into  an  extended  discussion  of  the  various  provi- 
sions of  the  policy  in  question.  We  find  in  it  a  separate  independent 
clause,  providing  what  the  rights  and  liabilities  shall  be  in  case  the 
assured  is  sued  on  account  of  an  accident.  The  policy  provides  that 
the  assured  shall  not  settle  or  litigate,  but  must  turn  the  summons  over 
to  the  insurer,  which  at  its  own  cost  will  defend  against  the  suit,  or 
settle  the  same.  The  words  "at  its  own  cost"  attach  themselves  as 
much  to  the  words  "or  settle  the  same"  as  to  the  words  "defend 
against  the  suit,"  so  that  we  have  the  absolute  agreement  of  the  com- 
pany to  defend  against  any  suit  at  its  own  cost,  or  to  settle  the  suit 
at  its  own  cost.  An  insurer  does  not  at  his  own  cost  defend  against  a 
suit  merely  by  employing  lawyers,  procuring  the  attendance  of  wit- 
nesses and  then  leaving  the  assured  to  pay  the  judgment  which  may 
follow  and  leaving  it  to  another  action  against  the  insurer  for  reim- 
bursement. When  the  company  agreed  to  defend  against  a  suit  or 
•  settle  the  same  at  its  own  cost,  the  agreement  is  broken  if  the  assured 
is  compelled  to  pay  the  judgment.  The  language  in  question  casts  the 
duty  of  payment  upon  the  insurer,  and  after  the  summons  is  delivered 
to  it  it  assumes  all  responsibility  with  reference  to  the  suit,  with  the 
sole  proviso  that  the  limit  of  its  liability  on  account  of  the  damages 
to  one  person  shall  not  exceed  $5,000.  The  damages  were  liquidated 
in  this  case  at  just  $5,000,  and  therefore,  as  between  these  parties,  the 
plaintiff  was  absolved  from  all  responsibility  with  reference  to  the 
lawsuit  or  judgment.  It  was  between  them  virtually  a  judgment 
against  this  defendant.  When  the  judgment  was  recovered,  it  merged 
the  original  cause  of  action,  and  the  liability  thereafter  rested  upon 
the  judgment  itself  and  not  tjpon  the  cause  of  action  upon  which  it 
was  founded.  The  interest  in  question  is  awarded  by  law  as  damages 
for  nonpayment  *of  money  when  due.  Steiner  v.  Fourth  Presbyterian 
Church,  17  App.  Div.  500,  45  N.  Y.  Supp.  524. 

It  would  therefore  be  unjust  to  charge  upon  the  plaintiff  the  dam- 
ages which  the  law  has  imposed  on  account  of  the  delay  and  the  neg- 
lect of  the  defendant.  The  interest  in  question  does  not  represent 
any  liability  on  account  of  or  for  the  accident  or  the  policy,  but  is  a 
liability  imposed  by  law  for  the  delay  of  the  defendant  in  paying  the 
judgment  which,  as  between  the  parties,  it  was  legally  obligated  to 
pay.  The  interest  therefore  is  the  obligation  of  the  defendant,  and 
not  of  the  plaintiff,  and  the  plaintiff  having  been  compelled  to  pay 
the  same,  is  entitled  to  recover  it  without  reference  to  the  terms  of 
the  policy  other  than  that  the  judgment  was  to  be  paid  by  the  defend- 
ant. 

The  cases  cited  against  these  views  give  too  much  attention  to 
the  provision  that  the  assured  shall  not  recover  in  a  lawsuit  against 
the  insurer  except  for  money  actually  paid.  They  overlook  the  real 
object  of  the  contract.  In  effecting  insurance  the  plaintiff  was  not 
purchasing  a  lawsuit  but  indemnity.  It  was  paying  in  advance  for 
such  accidents  as  might  happen  to  it,  and  such  accidents  the  defend- 
ant, for  the  premiums  paid,  agreed  to  defend  against  or  settle  at  its 
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own  cost,  but,  as  an  additional  precaution,  it  provided  that  it  should 
only  be  liable  in  a  lawsuit  to  the  insured,  and  for  money  actually  paid 
by  the  insured,  thus  making  it  clear  that  the  injured  person  could 
not  recover  a^inst  it,  and  rendered  it  impossible  for  the  insured  to 
make  a  collusive  settlement  with  its  employe  to  the  detriment  of  the 
insurer.  But  that  provision  is  merely  incidental,  and  is  of  importance 
only  after  the  company  has  made  a  breach  of  its  agreement,  at  its 
own  cost  to  settle  the  cause  of  action  or  defend  against  any  suit.  If  the 
insurer  fully  performed  its  agreement,  then  this  clause  about  a  law- 
suit was  entirely  immaterial.  It  was  only  inserted  to  regulate  the 
rights  of  the  contractors,  not  as  parties  to  the  contract,  but  as  parties 
to  a  lawsuit  which  might  follow  the  breach  of  the  contract  by  Uie  de- 
fendant. 

We  have  seen  that  the  policy  contemplates  that  the  assured  shall 
practically  remain  passive  after  the  accident,  shall  not  settle  or  in- 
terfere with  any  settlement  or  litigation.  Upon  this  subject,  we  find 
the  two  provisions:  First,  that  it  shall  not  voluntarily  assume  any 
liability  or  settle  any  claim  except  at  its  own  expense;  and,  second, 
that  it  shall  not  recover  any  money  until  the  liability  has  been  fixed 
after  a  trial  of  the  issues.  Perhaps,  under  this  provision,  it  would 
only  be  safe  for  it  to  pay  at  the  end  of  an  execution.  An  agreement 
between  these  parties  which  contemplated  that  no  claim,  no  matter 
how  just,  should  be  paid  until  it  was  reduced  to  judgment,  and  then 
at  the  end  of  an  execution  might  be  against  public  policy  and  of  doubt- 
ful validity.  It  cannot  be  that  the  plaintiflE  divested  itself  of  all  power 
to  settle  and  pay  just  claims  unless  such  duty  was  placed  by  the  in- 
strument upon  another.  These  provisions  give  force  to  the  agreement 
that  the  company  is  to  defend  against  or  settle  actions  at  its  own  cost. 
In  effect  the  policy  put  the  insurer  in  the  place  of  the  insured  as  the 
party  to  negotiate,  to  settle,  to  litigate,  to  pay.  The  insurer  is. the 
only  person  who  has  the  right,  and  consequently  the  duty,  of  ascer- 
taining the  validity  of  the  claim,  and  of  making  the  proper  adjustment 
of  it  and  of  litigating  it  if  to  it  it  seems  unjust  or  unreasonable,  or  if 
for  any  reason  it  deems  it  for  its  interest  so  to  do.  The  parties  clearly 
contemplated  that  every  just  claim  should  be  properly  and  promptly 
met,  and  have  fixed  upon  the  insuref  as  the  only  person  to  take  care 
of  such  claim. 

I  think,  therefore,  that  the  interest  in  question  is  no  part  of  the  lia- 
bility for  or  on  account  of  the  accident  within  the  limitation  of  the 
policy,  and  is  a  charge  arising  from  the  defendant's  own  act,  for  which 
as  between  the  parties  it  is  solely  responsible. 

I  favor  judgment  for  plaintiff  for  the  amount  claimed,  with  costs. 
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SCHWARTZ  V.  KI/AB  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1911.) 

1.  Jury  (§  14*) — ^Right  to  Jury  Trial. 

Where  a  complaint  fatally  defective  as  one  to  foreclose  a  mechanic's 
lien  because  not  alleging  whether  any  other  action  had  been  brought  to  re- 
cover any  part  of  the  debt  contained  all  the  necessary  elements  of  an  ac- 
tion for  labor,  services,  and  material  furnished,  so  that  plaintiff  could 
recover  a  money  Judgment,  the  action  became  one  at  law,  and  it  was  er- 
ror to  refuse  plaintiff's  demand  for  a  Jury  trial. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  r>ec.  Dig.  |  14.»] 

2.  Compromise  and  Settlement  (f  21*) — Effect. 

Where  pending  proceedings  for  foreclosure  of  a  mechanic's  lien  the  par- 
ties agreed  that  the  proceedings  should  be  settled  upon  specified  terms,  if 
plaintiff  in  the  mechanic's  lien  proceeding  was  obliged  to  rely  upon  the 
agreement  of  compromise  to  recover,  his  remedy  upon  perf<H-mance  by  him 
of  his  undertakings  thereunder  would  be  to  sue  up(m  the  agreement,  and 
he  could  not  sue  to  foreclose  the  mechanic's  lien  in  equity,  and  have  an 
action  at  law  within  such  proceeding  to  recover  on  the  agreement  of  com- 
promise. 

[Ed.  Note. — ^For  other  cases,  see  Compromise  and  Settl^nent,  Dec  Dig. 
§  ^1.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Tobias  Schwartz  against  Samuel  Klar  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Reversed,  and  new  trial 
ordered. 

See,  also,  127  N.  Y.  Supp.  1144. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  MILLER,  and  DOWLING,  JJ. 

Jacob  R.  Schiff,  for  appellants. 
Louis  Scheuer,  for  respondent. 

DOWLING,  J.  The  complaint  herein  is  one  for  the  foreclosure  of 
a  mechanic's  lien,  and  contains  allegations  of  the  ownership  by  de- 
fendants Klar  of  certain  premises  on  First  street  near  Avenue  A  in 
the  city  of  New  York ;  of  the  making  of  an  agreement  by  them  with 
plaintiff  whereby  the  latter  was  to  perform  certain  work,  labor,  and 
services  and  furnish  certain  materials  in  the  alteration  of  the  buildings 
on  said  premises  at  the  agreed  aggregate  price  of  $3,900,  to  be  paid 
in  installments ;  of  the  performance  of  certain  extra  work  and  the  fur- 
nishing of  certain  extra  materials  by  plaintiff  at  the  special  instance  and 
request  of  said  defendants  of  the  agreed  price  and  reasonable  value 
of  $1,724;  of  due  and  substantial  performance  by  plaintiff  of  his  con- 
tract; of  the  payment  by  defendants  of  $3,250  on  account;  and  of 
a  balance  due  plaintiff  of  $2,374.  The  judgment  demanded  was  that 
plaintiff  be  adjudged  to  have  a  valid  lien  to  that  amount,  that  the 
premises  be  sold  to  satisfy  same,  and  that  plaintiff  have  personal  judg- 
ment against  the  defendants  Klar  for  any  deficiency  on  such  sale.  Ai 
answer  having  been  interposed,  practically  putting  in  issue  all  the  ma- 
terial allegations  of  the  complaint,  a  supplemental  answer  was  there- 
after served,  wherein,  as  a  separate  defense,  it  was  averred  that,  after 

•For  oUier  casei  see  lame  topic  A  8  numbbb  In  Dec.  A  Am.  Dlgt.  1907  to  dat«,  A  Rep*r  Indcsei 


Digitized  by 


Google 


Sup.  Ct)  SCHWARTZ   V.  KLAR  831 

the  commencement  of  this  action,  the  parties  entered  into  the  follow- 
ing written  agreement: 

"New  York  Sapr^ne  Court,  New  York  County. 
'Tobias  Schwartz,  Plaintiff,  v.  Samuel  Klar  and  Barnet  Klar,  Defendants. 

"It  is  hereby  stipulated  and  agreed  that  the  above-entitled  aetlon  shall  be 
settled  upon  the  following  terms  and  conditions: 

**The  plaintiff  is  to  remove  at  his  own  cost  and  expense  any  and  all  viola- 
tions in  any  of  the  municipal  departments  existing  this  day,  or  which  may 
hereafter  arise  as  a  result  of  the  alteration  work  which  was  to  be  performed 
by  this  plaintiff  tor  these  defendants  upon  the  premises  mentioned  In  the  com- 
plaint The  said  plaintiff  Is  also  to  have  canceled  and  discharged  at  his  own 
cost  and  expense  any  and  all  mechanics*  liens  which  are  now  on  file  or  which 
may  hereafter  be  filed  against  this  plaintiff  as  contractor  up  to  the  day  of 
payment  to  him  as  hereinafter  mentioned.  The  plaintiff  also  agrees  to  place 
wainscoting  around  the  toilet  and  on  the  wall  from  the  hallway  Inside  and 
the  kitchen  in  three  apartments,  also  wardrobes  in  three  apartments.  The 
defendants  agree  to  pay  to  the  plaintiff  the  sum  of  thirteen  hundred  and 
twenty-five  ($1,325)  dollars  as  follows:  Four  hundred  ($400)  doUars  at  the 
time  of  the  production  to  the  defendants  of  notices  of  dismissal  of  all  viola- 
tions issued  by  the  proper  departments  and  the  balance  at  the  time  of  the 
production  of  cancellations  of  all  mechanics'  liens  which  are  now  on  file  or 
which  may  hereafter  be  on  file  up  to  the  time  of  such  payments. 

"The  parties  hereto  further  agree  to  enter  into  a  discontinuance  of  this  ac- 
tion without  any  costs  to  either  party  as  against  the  other,  upon  receiving  the 
iwyments  as  aforesaid. 

"Dated,  December  24th,  1907.  Tobias  Schwartz,  Plaintiff." 

The  supplemental  answer  further  set  up  that  defendants  Klar  had 
complied  in  all  respects  with  said  agreement  and  had  paid  plaintiff 
$360  for  the  purpose  of  having  discharged  of  record  certain  mechanics' 
liens  filed  against  the  property  in  question,  but  that  plaintiff  had  failed 
to  comply  with  the  agreement,  in  that  he  had  not  furnished  satisfac- 
tions of  mechanics'  liens  filed  against  the  property,  nor  had  he  pro- 
cured cancellations  of  the  violations  filed  by  the  tenement  house  and 
building  departments,  nor  complied  therewith,  nor  had  he  placed  the 
wainscoting  required  by  the  agreement.  Replying  to  this  answer,  the 
plaintiflF  acSnitted  the  making  of  the  agreement  in  question,  but  denied 
the  allegations  of  nonperformance  of  his  covenants  thereunder;  thus, 
in  effect,  pleading  performance  thereof  by  him. 

[1]  With  the  pleadings  in  this  condition,  the  cause  came  on  for 
trial.  Defendants  moved  to  dismiss  the  complaint  because  of  the  fail- 
ure to  allege  therein  that  no  other  action  or  proceeding  had  been 
brought  to  recover  the  amount  of  the  debt.  When  that  motion  was 
denied,  they  demanded  a  jury  trial,  which  was  refused.  The  plaintiff 
proceeded  with  his  proof,  which  was  directed  to  the  amount  agreed 
upon  under  the  original  contract,  the  value  of  the  extra  work,  and  the 

Byments  made  on  account,  showing  an  apparent  balance  due  of  $2,374. 
e  then  oflFered  in  evidence  the  stipulation  hereinbefore  set  forth,  sat- 
isfactions of  all  the  mechanics'  liens  filed  against  the  property,  proof 
of  the  receipt  of  $320  thereupon  from  defendants  in  payment  of  these 
liens,  and  of  a  further  payment  of  $40,  making  a  total  payment  of 
$360,  on  account  of  the  sum  fixed  by  the  stipulation,  and  leaving  a 
balance  on  the  amount  thereof  of  $965.  He  further  proved  the  doing 
of  the  wainscoting  called  for  therein,  and  the  dismissal  of  the  viola- 
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tions  filed  by  the  tenement  house  department.  During  the  course  of 
the  trial,  plaintiff's  attorney  admitted  that  he  was  entitled  to  recover 
only  the  balance  due  under  the  stipulation,  and  the  only  issue  really 
litigated  was  whether  or  not  plaintiff  had  complied  with  the  terms 
thereof. 

At  the  close  of  plaintiff's  case,  defendants'  counsel  again  moved  to 
dismiss  the  complaint  on  the  ground  that  it  then  appeared  that  this  was 
not  an  action  to  foreclose  a  mechanic's  lien,  that  no  cause  of  action 
of  any  kind  had  been  established,  and  that  defendants  were  entitled  to 
a  jury  trial.  These  motions  were  denied.  Defendants'  proof  was 
directed  towards  establishing  that  plaintiff  had  secured  the  dismissal 
of  the  violations  filed  by  the  tenement  house  department  by  filing 
amendments  to  the  plans  for  the  alteration  of  the  building,  without 
authority  from  defendants,  in  the  defendants'  names  and  through  the 
act  of  an  architect  whom  they  had  never  employed,  their  names  hav- 
ing been  signed  without  their  knowledge  or  assent  to  these  amendments 
whereby  the  amount  of  work  required  to  be  done  by  plaintiff  was 
lessened.  Defendants'  motions  were  renewed  at  the  close  of  the  whole 
case,  and  again  denied.  The  court  thereafter  made  its  decision 
wherein  it  found  the  almount  due  under  the  original  contract  to  be 
$3,900  and  the  amount  of  the  extra  work  to  be  $1,724,  but  made  no 
finding  as  to  the  payments  made  on  account  thereof.  It  further  found 
the  filing  of  the  lien  by  plaintiff,  of  which  no  proof  was  offered  on 
the  trial,  although  it  was  put  in  issue  by  the  answer ;  the  making  of 
the  agreement  of  compromise;  the  performance  thereof  by  plaintiff; 
and  a  balance  due  thereon  to  him  by  defendants  Klar  of  $965,  with 
interest.  The  judgment  did  not  decree  that  any  lien  existed  in  favor 
of  plaintiff,  nor  order  a  sale  of  the  premises  to  satisfy  the  same,  but 
simply  adjudged  that  plaintiff  was  entitled  to  recover  from  the  de- 
fendants Klar  the  sum  of  $965  aforesaid,  with  interest  and  costs. 

It  was  held  in  Abbott  v.  Easton,  122  App.  Div.  274,  106  N.  Y.  Supp. 
970,  tliat  the  omission  to  allege  in  a  complaint  in  an  action  to  fore- 
close a  mechanic's  lien  whether  any  other  action  had  been  brought 
at  law  to  recover  any  part  of  the  debt  and  if  so,  whether  any  part 
thereof  had  been  collected,  was  a  fatal  defect,  and  that,  in  the  absence 
of  such  allegation,  no  lien  could  be  maintained.  Justice  Kellogg  wrote 
for  the  majority  of  the  court  in  that  case,  and  while  Justice  Chester 
dissented  from  the  result  reached  by  his  colleagues,  holding  that,  as 
the  complaint  stated  a  good  cause  of  action  for  goods  sold  and  deliv- 
ered the  plaintiff  could  recover  a  money  judgment  in  the  action,  he  con- 
curred in  the  conclusion  that  the  complaint  was  insufficient  in  an  ac- 
tion to  foreclose  the  lien.  When  the  Court  of  Appeals  passed  upon 
the  case  (195  N.  Y.  372,  376,  88  N.  E.  572),  Judge  Chase,  for  the 
court,  said  that  it  was  assumed  on  the  argument  of  tfie  appeal,  as  well 
as  by  the  court,  that  the  complaint  did  not  set  forth. facts  sufficient  to 
constitute  a  cause  of  action  for  the  enforcement  of  a  mechanic's  lien, 
but  that,  as  it  did  allege  a  good  cause  of  action  for  goods  sold  and 
delivered,  the  plaintiff  should  have  had  a  money  judgment;  further, 
that  the  right  to  a  trial  by  jury  of  the  issues  in  that  particular  case 
had  been  waived  by  the  defendant  going  to  trial  in  apparent  assent 
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to  a  trial  without  a  jury,  and  that  it  was  to  be  assumed  that  trial  courts 
would  protect  the  constitutional  rights  of  parties  when  such  question 
was  properly  presented  for  consideration. 

The  complaint  under  examination  being  defective  as  one  to  foreclose 
a  mechanic's  lien,  but  containing  all  the  essential  elements  of  a  cause 
of  action  for  work,  labor,  and  services  and  materials  furnished,  the 
plaintiff  could  still  have  recovered  a  money  judgment  in  the  action, 
under  the  rule  laid  down  in  the  case  cited,  which  followed  in  that  re- 
spect the  earlier  one  of  Bradley  &  Currier  Co.  v.  Pacheteau,  175  N.  Y. 
492,  67  N.  E.  1080.  But  the  action  then  became  one  at  law,  and,  de- 
fendants having  duly  demanded  a  jury  trial  of  the  issues,  it  was  error 
to  refuse  the  same. 

[2]  Furthermore,  not  only  was  the  complaint  defective  as  one  to 
foreclose  a  mechanic's  lien,  but  the  proof  failed  to  establish  the  filing 
of  such  a  lien,  and  neither  the  decision  nor  the  judgment  was  based 
upon  the  theory  that  it  was  such  an  action.  On  the  contrary,  both 
proceeded  upon  the  basis  that  the  action  had  become  changed  from 
one  in  equity  to  foreclose  a  lien  to  one  at  law  to  recover  on  the  agree- 
ment of  compromise.  The  judgment  was  one  for  a  sum  of  money 
only,  and  all  idea  of  recovery  upon  a  lien  was  abandoned.  If  plaintiff 
had  performed  his  obligations  and  earned  his  payment  in  full,  he  could 
have  recovered  all  that  was  due  him  upon  defendants'  failure  to  carry 
out  the  compromise  agreement.  If  plaintiff  had  not  performed  his 
original  obligations,  but  was  obliged  to  rely  upon  the  agreement  of 
compromise  to  recover  any  sum  whatever,  then  his  remedy,  upon  per- 
formance by  him  of  his  undertakings  thereunder,  was  to  sue  upon  the 
agreement  for  whatever  balance  was  due.  He  could  not  have  an  ac- 
tion at  law  within  an  action  at  equity  as  he  seems  to  have  succeeded  in 
securing  by  this  judgment. 

The  judgment  appealed  from  should  therefore  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellants  to  abide  the  event.  All  con- 
cur, 

INGRAHAM,  P.  J.  I  fully  concur  with  Mr.  Justice  DOWLING 
in  his  opinion.  I  wish  to  add,  however,  that  it  seems  to  me  that  the 
execution  of  this  stipulation  was  of  itself  a  settlement  and  determina- 
tion of  this  action  which  prevented  its  continuance  for  any  purpose. 
The  stipulation  was  set  up  by  supplemental  answer  as  a  defense  to 
the  action,  and  its  effect  was,  I  think,  a  final  determination  of  this  ac- 
tion and  the  plaintiff's  remedy,  if  the  terms  of  the  stipulation  were 
not  complied  with,  was  a  new  action  based  upon  it. 


TOWN  OF  QUEENSBURY  v.  CITY  OF  GLENS  FALLS. 

(Supreme  Court,  Appellate  DlvIsioD,  Third  Department    March  8,  1911.) 

1.  Highways  (§  119*) — Cost  op  Constbuction.   ■ 

Acts  1898,  c.  115,  relating  to  the  construction  and  improvement  of  high- 
ways, as  amended  hy  Laws  1901,  c.  109.  Laws  1902,  c.  53.  Laws  1004,  c. 
297.  adding  section  12a.  and  Laws  1906,  c.  468,  established,  not  only  a 
new  system  of  construction  of  county  highways,  but  also  a  new  system 

*VoT  other  cases  see  same  topic  A  fi  nttmbbb  Id  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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of  keeping  them  in  repair,  the  intention  being  to  take  such  roads  whollj 
without  the  general  highway  law,  and  when  the  hoard  of  superrison  of 
a  county  charged  back  to  a  town,  as  provided  by  the  act  of  1898  as 
amended,  15  per  cent,  of  the  cost  of  improving  a  road  by  macadamizing 
it  the  entire  town,  including  a  village  located  therein,  was  diargeabie 
therewith,  in  spite  of  Highway  Law  (Laws  1890,  c.  568.  as  amended  by 
Laws  1893,  c.  412,  and  Laws  1898,  c.  351)  §  53,  exempting  Incorporated 
villages  forming  separate  road  districts  from  a  certain  tax  for  the  re- 
pair of  highways  in  the  town,  but  providing  that  the  act  should  not  apply 
to  assessments  for  damages  and  charges*  for  laying  out  or  altering  any 
road,  having  no  application,  since,  while  .strictly  speaking,  the  recon- 
structing of  a  dirt  road  by  macadamizing  it  is  not  an  altering  of  the  high- 
way or  the  laying  out  of  a  new  road,  yet,  under  the  provisions  of  tLe 
statute  authorizing  it,  such  construction  is  in  effect  the  laying  out  of  a 
new  highway. 

[Ed.  Note.-— For  other  cases,  see  Highways,  Cent.  Dig.  |  357 ;  Dec  Dig 
§  119.*1 
2.  Highways  (|  119*)— Cost  of  Construction. 

Charter  of  City  of  Glens  Falls  (Laws  1908,  c.  29)  §  171,  providing  that 
the  city  shall  be  liable  for  Its  proportional  share  of  the  indebtedness  of 
the  town  of  Queensbury,  and  that,  when  the  charter  shall  take  effect  tbf* 
money  belonging  to  the  town  shall  be  proportionally  divided  exc^t  th- 
highway  fund,  did  not  impose  the  whole  burden  of  constructing  a  state 
road  on  the  town  outside  the  city  limits,  or  permit  the  town  to  retain  any 
moneys  on  hand  except  those  raised  by  tax  for  the  annual  repair  of  high 
ways,  and  hence  the  city  is  liable  for  Its  proportional  share  of  the  cost  of 
constructing  state  roads. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  S  357 ;  Dec.  Di;:. 
I  119.*] 

Submission  of  controversy  under  Code  Civ.  I'roc.  §§  1279-1281. 
by  the  Town  of  Queensbury  against  the  City  of  Glens  Falls.  Judg- 
ment for  plaintiff. 

Argued  before  SMITH,  P.  J.,  and  .KELLOGG,  SEWELL 
HOUGHTON,  and  BETTS,  JJ. 

J.  Edward  Singleton,  for  plaintiff. 
Joseph  A.  Kellogg,  for  defendant. 

HOUGHTON,  J.  The  defendant  city  of  Glens  Falls  [prior  to 
March  13,  1908,  a  village]  is  situated  in  the  town  of  Queensbury  in  ihc 
county  of  Warren.  In  November,  1904,  the  board  of  supervisors  of 
Warren  county  duly  pajssed  a  resolution  for  the  improvement  of  the 
highway  leading  northerly  from  the  limits  of  the  then  village  of  Glens 
Falls  to  the  village  of  Lake  George,  and  in  June,  1907,  passed  a  sim- 
ilar resolution  for  the  improvement  of  the  highway  running  from  the 
easterly  limits  of  that  village  to  the  village  of  Sandy  Hill.  These 
resolutions  were  passed  in  pursuance  of  chapter  115  of  the  Laws  of 
1898,  and  the  various  amendments  thereto,  and  resulted  in  the  build- 
ing of  a  macadamized  so-called  "State  Road,"  aggregating  about 
seven  miles  in  length.  The  plaintiff,  town  of  Queensbury,  has  paiJ 
or  obligated  itself  to  pay  15  per  cent,  of  the  total  cost  as  provided 
by  the  statute.  The  defendant,  city  of  Glens  Falls,  has  refused  to 
pay  any  part  of  the  15  per  cent.,  and  this  submission  is  for  the  pur- 
pose of  determining  whether  or  not  it  is  liable  so  to  do. 

[1]  The  principal  ground  under  which  exemption  is   claimed  is 

•For  other  casea  see  same  topic  &  fi  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep*r  Indcxa 
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under  the  provisions  of  section  53  of  the  highway  law.  Laws  1890, 
c.  568,  as  amended  by  Laws  1893,  c.  412,  and  Laws  1898,  c.  351.  So 
far  as  material  that  section  is  as  follows:  ^ 

"Any  town  voting  in  favor  of  the  money  system  shall  annually  raise  by 
taxation  to  be  levied  and  collected  the  same  as  other  town  taxes  for  the  re- 
pair of  highways,  an  annual  sum  of  money  which  shall  be  equal  to  at  least 
one-half  the  value  of  the  commutation  rates  for  highway  labor,  which  would 
be  assessable  under  the  labor  system.  But  In  any  town  in  which  there  may 
be  an  incorporated  village  which  forms  a  separate  road  district  and  wherein 
the  roads  and  streets  are  maintained  at  the  expense  of  such  village,  all  prop- 
erty  within  such  village  shall  be  exempt  from  levy  and  collection  of  such  tax 
for  the  repair  of  highways  of  such  town.  •  ♦  •  But  this  act  shall  not 
apply  to  assessments  made  for  damages  and-  charges  for  laying  out  or  altering 
any  road  or  for  erecting  or  repairing  any  bridge  in  such  town.*' 

At  the  times  of  the  passage  of  the  resolutions  by  the  board  of  su- 
pervisors for  the  improvement  of  the  highways  in  question,  the  vil- 
lage of  GJens  Falls  was  an  incorporated  village  forming  a  separate 
road  district,  and  its  streets  were  maintained  at  its  expense  with- 
out contribution  from  the  town  at  large. 

No  similar  controversy  seems  to  have  arisen,  and  we  must  deter- 
mine the  liability  of  the  defendant  to  contribute  or  its  exemption  from 
contribution  from  the  reading  of  the  act  of  1898  and  its  various 
amendments.  That  act  established  a  new  system  of  highways.  It 
provided  that  the  board  of  supervisors  of  any  county  might  pass  a 
resolution  that  the  public  interest  demanded  the  improvement  of  any 
highway  within  the  county,  and  transmit  the  same  to  the  state  engi- 
neer, who  was  required  to  investigate  and  determine  whether  the 
highway  was  of  sufficient  importance  to  demand  improvement,  and 
to  certify  his  approval  or  disapproval  of  the  resolution.  If  he  ap- 
proved it,  he  was  to  make  plans  straightening  it  and  reducing  its 
grades,  describing  how  it  should  be  reconstructed,  whether  of  telford, 
macadam,  gravel,  or  other  construction.  If  additional  right  of  way 
was  needed,  the  board  of  supervisors  was  required  to  make  provision 
therefor.  Bids  were  to  be  obtained  and  the  contract  let  and  the  road 
constructed  under  the  supervision  of  the  state  engineer,  one  half  the 
expense  of  which  was  to  be  paid  by  the  state  and  the  other  half  by 
the  county  at  large  in  the  first  instance,  with  power  in  the  board  of 
sup)ervisors  to  charge  15  per  cent,  of  the  whole  "upon  the  town  in 
which  the  improved  highway  or  section  thereof  is  located"  On  the 
completion  of  the  road  the  duties  of  the  state  engineer  ceased.  He 
was  required  to  serve  notice  upon  the  board  of  supervisors  that  such 
highway  had  been  constructed,  and,  after  a  certain  time,  the  board 
was  deemed  to  accept  the  same  as  a  county  road,  and  apportion  the 
expense  as  empowered  by  law.  Throughout  the  act  the  term  "con- 
struction and  improvement"  of  highway  is  used.  In  1901  (chap- 
ter 109)  the  law  was  amended  giving  the  board  of  supervisors  power 
to  apportion  the  expense  of  maintaining  such  a  road  "upon  the  town 
or  towns  which  such  board  deems  benefited  thereby."  In  1902  (chap- 
ter 53)  this  provision  was  further  amended  requiring  the  commis- 
sioner of  highways  in  the  town  in  which  said  improved  highway  was 
located  to  keep  the  same  in  repair  under  the  direction  and  supervision 
of  the  state  engineer,  and  according  to  such  rules  as  he  should  pre- 
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scribe,  and,  if  there  was  failure  so  to  do,  the  state  engineer  was  em- 
powered to  make  the  repairs  at  the  expense  of  the  state,  the  same 
to  be  charged  up  against  the  county  with  power  in  the  board  to  ap- 
portion. In  1904  (chapter  297)  section  12a  was  added,  which  ftn- 
powered  the  highway  commissioner  of  the  town  to  enter  upon  adja- 
cent lands  and  make  ditches  for  the  purpose  of  draining  the  road, 
damages  therefor  to  be  a  town  charge,  if  the  commissioner  could  agree 
with  the  landowner,  otherwise  the  damage  was  to  be  determined  in 
the  same  manner  as  for  the  laying  out  and  opening  of  highways.  In 
1906  (chapter  468)  the  maintaining  and  repair  of  such  a  road  was 
placed  wholly  in  the  hands  of  the  state  engineer,  and  a  charge  of 
$50  per  mile  or  fraction  thereof  was  made  upon  any  town  in  which 
such  highway  was  located,  to  be  paid  to  the  State  Comptroller,  and 
paid  out  by  him  on  certificate  of  the  state  engineer. 

From  the  act  and  the  various  amendments  which  have  been  re- 
•ferred  to,  it  is  apparent  that  the  Legislature  intended  to  take  this 
class  of  roads  wholly  without  the  general  highway  law,  and'  to  estab- 
lish, not  only  a  new  system  of  construction,  but  a  new  system  of 
keeping  them  in  repair.    The  cost  of  construction  even  to  the  extent 
of  15  per  cent,  was  not  put  upon  the  town  in  the  first  instance,  but 
was  paid  by  the  county  and  then  levied  upon  the  town.    If  additional 
land  was  required  for  the  purpose  of  widening  or  straightening  the 
highway,  the  board  of  supervisors  was  required  to  obtain  it  and  the 
expense  incurred  was  added  to  the  other  cost  of  construction.     It  i? 
true  that  the  board  of  supervisors  was  prohibited  by  section  1  of  the 
act  from  laying  out  a  highway  within  the  boundaries  of  any  cit}-  or 
incorporated  village  (since  changed — Highway  Law,  §  137,  c  25,  Con- 
solidated Laws  1909)  and  that  villages  which  have  a  separate  road 
district  are  obliged  to  maintain  their  own  streets  and  highways,  and 
that,  when  a  state  road  has  been  located  to  their  corporate  boundaries, 
they  cannot  extend  the  road  by  diminishing  their  own  dimensions. 
Steele  v.  Village  of  Glen  Park,  193  N.  Y.  341,  347,  86  N.  E.  26. 
Nevertheless,  we  are  of  the  opinion  that,  when  the  board  of  super-      i 
visors  of  Warren  county  charged  back  to  the  town  of  Queensbury      | 
the  15  per  cent  of  the  cost  of  constructing  the  roads  in  question.      , 
the  entire  town  including  the  village  was  chargeable  therewith,  and 
that  section  53  of  the  highway  law  had  no  application,  and  did  not      I 
relieve  the  village  from  paying  its  proportional  share.     Confessedly.      | 
even  under  that  section,  the  village  would  have  been  liable  for  the      i 
opening  or  altering  of  any  highway  in  the  town  outside  the  limits  of 
the  village.     While,  strictly  speaking,  the  reconstructing  of  a  din 
road  by  macadamizing  it  is  not  an  altering  of  the  higiiway  or  the 
laying  out  of  a  new  road,  under  the  provisions  of  the  statute  author- 
izing such  construction  it  is  in  effect  the  laying  out  of  a  new  high- 
w?iy.    If  the  Legislature  had  intended  to  exempt  villages  lying  with- 
in towns  in  which  such  roads  were  constructed,  it  could  have  easily 
so  provided,  and  the  fact  that  it  did  not  make  such  exemption  is  sig- 
nificant that  it  did  not  intend  so  to  do. 

[2]  Nor  is  the  defendant  relieved  by  section  171  of  its  charter. 
Laws  1908,  c.  29.    That  section  provides  that  the  defendant  city  shall 
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be  liable  for  its  proportional  share  of  the  indebtedness  of  the  town 
of  Queensbiiry,  and  that,  when  the  charter  shall  take  effect,  the 
moneys  belonging  to  the  town  shall  be  proportionally  divided  "except 
the  highway  fund."  Manifestly  by  this  provision  there  was  no  in- 
tention of  imposing  the  whole  burden  of  constructing  the  state  road 
upon  the  town  outside  the  city  limits,  or  of  permitting  the  town  to 
retain  any  moneys  on  hand  except  those  raised  by  tax  for  the  pur- 
pose of  the  ordinary  annual  repair  of  highways. 

While  the  defendant  city  is  compelled  to  keep  its  own  streets  in 
repair  at  its  own  expense  and  the  outlying  portions  of  the  town  have 
the  benefit  of  them,  it  is  not  at  all  inequitable  that  the  city  should 
bear  its  proportional  share  of  the  cost  of  constructing  the  state  roads 
for  it  receives  a  greater  benefit  from  them  than  the  town  at  large. 
Aside  from  any  equities,  however,  we  are  of  the  opinion  that  the 
defendant  is  liable  to  pay  its  proportionate  share  of  the  cost  of  con- 
struction, which  is  conceded  to  be  .8467  per  cent.,  and  judgment  is 
directed  in  favor  of  the  plaintiff  to  that  effect,  without  costs.  All 
concur. 


PEOPLE  ex   rel.  CABVALHO  et  al.  v.  WARDEN  OF  CITY  PRISON. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1011.) 

LlBBIi  AND  SliANDEB  (f  150*) — CRIMINAL  LIABILITY — PESSONS  LIABLE — "MAN- 
AGES." 

The  president,  treasurer,  and  secretary  of  a  stock  corporation  gpv- 
erned  by  General  Corporation  Law  (Consol.  Laws  1909,  c.  23)  §§  3,  34, 
43,  and  Stock  Corporation  Law  (Consol.  Laws  1909,  c.  59)  §  30,  vest- 
ing the  management  of  such  corporations  in  a  board  of  directors  with 
authority  to  appoint  officers  with  defined  powers  and  duties,  are  nQ»t, 
in  the  absence  of  evidence  of  their  powers  and  duties,  within  Pen.  Code,'§ 
246,  making  every  manager  of  a  corporation  by  which  a  libel  is  pub- 
lished chargeable  with  the  publication  thereof,  though  under  sections 
242  and  244  it  may  be  conceded  that  the  intent  to  publish  a  libelous 
article  constitutes  the  criminal  intent  essential  to  constitute  criminal 
liability,  for  the  term  "manager"  doe»  not  embrace  the  officers  of  a 
corporation  as  such  with  authoirity  to  prevent  a  libelous  publication  and 
to  publish  a  disavowal  thereof. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §  414 ; 
Dec.  Dig.  §  150.» 

For  other  definitions,  see  Words  and  Phrases,  voL  5,  p.  4319.] 

Ingraham,  P.  J.,  and  Miller,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 

Separate  proceedings  in  habeas  corpus  by  the  People,  on  the  relation 
of  Solomon  S.- Carvalho,  Bradford  Merrill,  and  Edward  H.  Clark, 
against  the  Warden  of  the  City  Prison.  From  an  order  sustaining 
separate  writs  of  habeas  corpus  issued  in  favor  of  the  respective  re- 
lators, the  People  of  the  State  of  New  York  appeal.    Affirmed. 

Argued  before  INGRAHAM,  R  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Robert  S.  Johnstone,  Deputy  Asst.  Dist.  Atty.,  for  the  People. 
Clarence  J.  Shearn,  for  respondent. 

*For  other  cmm  lee  same  topic  A  §  numbeb  In  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep'r  Indexee 
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LAUGHLIN,  J.  An  article  was  published  in  the  New  York  Amer- 
ican in  its  issue  of  December  17,  1908,  which  constittited  a  criminal 
libel,  and  it  was  so  held  by  this  court  on  an  appeal  by  the  publishing 
company  from  a  conviction  therefor.  People  v.  Star  Co.,  135  App. 
Div.  517,  120  N.  Y.  Supp.  498.  The  Star  Company,  which  published 
the  newspaper,  is  a  domestic  corporation,  and  the  relator  Carvalho 
was  its  president,  and  the  relator  Merrill  its  treasurer,  and  the  re- 
lator Clark  its  .secretary,  and  their  names  appeared  on  each  issue  of 
the  paper  as  such  officers  pursuant  to  the  requirements  of  the  stat- 
ute. Laws  of  1907,  c.  475.  Each  of  the  relators  was  held  by  one 
of  the  city  magistrates,  before  whom  an  examination  was  had,  to  an- 
swer in  the  Court  of  General  Sessions  on  the  charge  of  criminal  libel 
on  the  theory  that  hg  was  one  of  the  managers  of  the  publishing  com- 
pany within  the  provisions  of  section  246  of  the  Penal  Code,  as  it  ex- 
isted at  the  time  of  the  publication.  That  section  of  the  Penal  Code 
then  provided  as  follows: 

"E}very  editor,  or  proprietor  of  a  book,  newspaper  or  serial,  and  every 
manager  of  a  partnership  or  incorporated  association,  by  which  a  book, 
newspaper  or  serial  is  issued,  is  chargeable  with  the  publication  of  any 
matter  contained  in  such  book,  newspaper  or  serial.  But  in  eyerj'  prosecu- 
tion for  libel  the  defendant  may  show  in  his  defense  that  the  matter  com- 
plained of  was  published  without  his  knowledge  or  fault  and  against  bis 
wishes,  by  another  who  had  no  authority  from  him  to  make  the  publication 
and  whose  act  was  disavowed  by  him  so  soon  as  known." 

The  only  evidence  upon  which  the  relators  were  held  was  an  ad- 
mission that  they  held,  respectively,  these  respective  offices  at  the 
time  of  the  publication.  There  was  neither  evidence  with  respect  to 
what  powers,  if  any,  had  been  delegated  to  them,  nor  with  respect  to 
what  duties  had  been  imposed  upon  them  by  the  board  of  directors; 
nor  was  it  shown  what  functions  they  performed. 

The  decisions  with  respect  to  the  civil  liability  of  a  corporation  for 
the  acts  of  its  president  and  other  officers  are  not  controlling  on  the 
question  presented  by  this  appeal.  In  all  of  these  cases  there  was  for 
the  basis  of  the  decision  the  fact  that  the  officer  assimied  to  act  for 
the  corporation,  and  that  it  was  witlj  respect  to  a  matter  which  might 
properly  have  been  delegated,  and  ordinarily  is  delegated,  to  such  of- 
ficer by  the  board  of  directors.  Moreover,  this  is  a  criminal  prose- 
cution for  a  violation  of  a  statute  where  criminal  intent  is  an  essen- 
tial element  of  the  crime,  and  the  statute  must  be  construed  strictly 
in  favor  of  the  accused.  Section  242,  Penal  Code ;  Roberson  v.  Roch- 
ester F.  B.  Co.,  171  N.  Y.  538,  557,  64  N.  E.  442,  59  L.  R.  A.  478, 
89  Am.  St.  Rep.  828;  Oakes  v.  Cattaraugus  Water  Co.,  143  X.  Y. 
430,  38  N.  E.  461,  26  L.  R.  A.  544. 

The  learned  counsel  for  the  people  concedes  that  there  must  be  a 
criminal  intent,  but  he  contends  that,  although  section  242  of  the 
Penal  Code  provides  that  the  publication  must  be  malicious,  yet  sec- 
tion 244  of  the  same  Code  provides  that,  if  the  publication  be  a  libel 
as  defined  in  section  242,  then  it  is  deemed  to  be  malicious  unless 
justification  or  excuse  therefor  is  shown  as  therein  provided.  He 
contends  that  intent  to  publish  the  article  constituting  the  libel  is  suffi- 
cient to  constitute  the  criminal  intent  within  the  purview  of  these 
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provisions.  It  is  not  necessary  to  go  further  than  this  concession  to 
sustain  the  order  now  under  review,  for  I  am  of  opinion  that  the  mere 
fact  that  the  relators  held  the  offices  enumerated  is  not  sufficient  to 
show  that  they  intended  to  publish  the  libel. 

It  is  further  contended  on  behalf  of  the  people  in  effect  that  there 
is  a  presumption  of  law  that  the  relators  were  managers  of  the  corpo- 
ration which  published  the  libel  arising  from  the  fact  that  they  held 
these  respective  offices.  I  am  of  opinion  that  this  contention  is  not 
sound.  The  Star  Company  was  a  stock  corporation,  and,  if  we  con- 
sult the  statutes  of  the  state  with  respect  thereto,  we  find  that  the 
management  of  such  corporations  is  vested  in  the  board  of  directors. 
General  Corporation  Law  (Laws  of  1892,  C..687)  §  29,  as  amended 
(now  Consolidated  Laws  1909,  c.  23,  §  34),  and  section  39,  as  added 
by  Laws  of  1895,  c.  672  (now  Consolidated  Laws  1909,  c.  23,  §  43), 
and  section  3,  subd.  6  (now  Consolidated  Laws  1909,  c.  23^  §  3,  subd. 
6),  and  we  find  that  section  27  of  the  stoqk  corporation  law  (Laws 
of  1892,  c.  688),  as  amended  (now  Consolidated  Laws  1909,  c.  59, 
§  30),  which  is  the  only  statute  relating  to  the  powers  of  a  president, 
or  a  secretary,  or  a  treasurer  of  a  corporation,  provides  that  the  di- 
rectors may  appoint  from  their  number  a  president  and  may  appoint 
a  secretary,  a  treasurer  and  other  officers,  agents,  and  employes  "who 
shall  respectively  have  such  powers  and  perform  such  duties  in  the 
management  of  the  property  and  affairs  of  the  corporation,  subject 
to  the  control  of  the  directors,  as  may  be  prescribed  by  them  or  in 
the  by-laws."  Section  614  of  the  Penal  Code,  which  related  to  frauds 
in  the  management  of  corporations,  also  expressly  recognized  by  the 
definition  of  "director"  that  the  management  of  the  affairs  of  a  cor- 
poration is  vested  by  law  in  the  board  of  directors.  It  is  quite  clear 
1  think,  that  no  presumption  arises  sufficient  to  sustain  a  criminal  pros- 
ecution that  either  a  president  or  a  secretary  or  a  treasurer  is  a  man- 
ager of  a  corporation,  and  it  has  been  so  held  with  respect  to  a  sec- 
retary and  treasurer.  Mecabe  v.  Jones,  10  Daly,  222;  Folwell  v. 
Miller,  145  Fed.  495,  75  C.  C.  A.  489,  10  L.  R.  A.  (N.  S.)  332;  Cook 
on  Corporations  (6th  Ed.)  §§  716,  717,  718.  See,  also.  People  v. 
Sherman,  103  N.  Y.  513,  9  N.  E.  178;  opinion  of  Bandon,  J.,  Gen- 
eral Term,  in  Case  and  Points, in  Court  of  Appeals;  Rex  v.  Havs, 
14  Ont.  L.  Rep.  201,  207;  Vardeman  v.  Penn  Life  Ins.  Co.,  125  Ga. 
117,  54  S.  E.  66.  It  may  be  that,  since  the  statute  requires  the  cor- 
poration to  elect  a  president  from  the  number  of  the  board  of  direc- 
tors, it  is  to  be  presumed  that  Carvalho  was  a  director,  but  even  so 
that  did  not,  in  my  opinion,  make  him  a  manager  of  the  corporation 
within  the  provisions  of  the  Penal  Code  in  question.  I  think  that  the 
Legislature  did  not  intend  to  embrace  in  the  term  "manager"  as  there- 
in used  every  director  of  a  corporation;  nor  did  it  intend  to  embrace 
the  officers  of  a  corporation  as  such,  for,  had  such  been  the  inten- 
tion, I  think  a  specific  reference  would  have  been  made  thereto,  since 
the  Legislature  was  aware  that  corporations  are  managed  by  their 
boards  of  directors,  and  that  certain  functions  are  delegated  to  the 
officers.  The  language  of  section  246  of  the  Penal  Code  with  respect 
to  what  may  be  shown  in  defense  of  a  prosecution  is  significant.    It 
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IS  provided  that  the  defendant  may  show  that  the  libel  was  published 
witliout  his  knowledge  or  fault  and  against  his  wishes,  by  another 
who  had  no  authority  from  him,  and  whose  act  he  disavowed  as  soon 
as  he  knew  of  it.  This  language  is  very  significant  as  indicating  that 
only  the  actors  in  the  publication  are  included  by  the  term  "mana- 
ger," as  distinguished  from  the  owner  or  proprietor  of  the  paper. 
Whether  an  individual  or  a  corporation,  the  owner  or  proprietor  is 
not  obliged  to  publish  the  paper,  and  is  held  responsible  for  whatever 
is  done  by  his  or  its  employes.  The  statute  presupposes  authority 
in  the  defendant,  prosecuted  as  a  manager,  to  prevent  the  publication, 
and  to  publish  a  disavowal  thereof.  It  is  not  to  be  presumed,  in  the 
absence  of  evidence  showing  his  connection  with  the  publication,  that 
a  mere  officer  of  a  corporation  or  a  director  thereof  is  a  manager  of 
the  corporation  within  the  provisions  of  said  section  246  of  the  Penal 
Code. 
I  therefore  vote  for  an  affirmance  of  the  order. 

CLARKE  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  The  question  presented  depends  upon  the 
construction  to  be  given  to  section  246  of  the  Penal  Code  now  re- 
enacted  as  section  1344  of  the  Penal  Law  (Consol.  Laws  1909,  c.  40). 
We  have  held  that  this  publication  was  a  criminal  libel  within  sections 
242  and  243  of  the  Penal  Code,  and  that  the  corporation  publishing 
the  article  was  properly  convicted  of  that  crime.  People  v.  Star  Co., 
135  App.  Div.  517,  120  N.  Y.  Supp.  498.  By  section  245  of  the  Penal 
Code,  now  section  1343  of  the  Penal  Law,  it  is  provided  that,  to  sus- 
tain a  charge  of  publishing  a  libel,  it  is  enough  that  the  defendant 
knowingly  displayed  to  or  parted  with  its  immediate  custody  under 
circumstances  which  exposed  it  to  be  seen  or  understood  by  another 
person  than  himself.  And  then  follows  section  246,  which  provides 
that  every  editor  or  proprietor  of  a  book,  newspaper,  or  serial,  and 
every  manager  of  a  copartnership  or  incorporated  association  by  which 
a  book,  newspaper,  or  serial  is  issued,  is  chargeable  with  the  publica- 
tion of  any  matter  contained  in  such  book,  newspaper,  or  serial. 

The  relator  Carvalho  was  the  president  of  the  corporation  publish- 
ing this  article,  Merrill  was  its  treasurer,  and  Clark  its  secretary, 
and  their  names  appeared  on  each  of  the  papers  as  such  officers  pur- 
suant to  the  requirement  of  chapter  475  of  the  Laws  of  1907-  The 
question  is  presented  whether  these  officers  or  either  of  them  were 
managers  of  this  corporation  within  the  meaning  of  section  246  of  the 
Penal  Code  before  referred  to. 

At  common  law  the  proprietor  of  a  newspaper  in  which  a  libel 
was  published  was  answerable  criminally  as  well  as  civilly  for  tlie 
acts  of  his  servants  or  agents  and  for  misconduct  in  conducting  the 
newspaper,  although  it  was  shown  that  he  had  nothing  to  do  witli 
conducting  the  newspaper,  and  that  it  was  conducted  by  his  agent 
without  any  interference  on  his  part.  Rex  v.  Walter,  3  Esp.  N.  P. 
Cases,  21,  cited  and  approved  in  Andres  v.  Wells,  7  Johns.  260,  5 
Am.  Dec.  267,  in  which  case  it  is  said:   "The  principle  laid  down  by 
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Lord  Kenyon  is  salutary  and  essential,"  I  do  not  understand  that 
this  statement  of  the  law  has  ever  been  questioned;  the  proprietor 
of  a  newspaper  being  thus  responsible  civilly  and  criminally  for  a 
libel  published  in  it.  If  such  proprietor  was  a  corporation  which  could 
act  only  by  its  officers  or  agents,  any  officer,  agent,  or  employe  of  the 
corporation  who  had  to  do  with  the  publication  would  be  civilly  and 
criminally  responsible.  The  statute  then  provides  that  every  "man- 
ager" of  an  incorporated  association  by  which  a  newspaper  is  issued 
is  chargeable  with  the  publication  of  any  matter  contained  therein, 
and  the  question  is  presented  as  to  who  is  a  manager  of  a  corporation. 
As  we  have  seen,  at  common  law  the  proprietor  of  a  newspaper  was 
responsible  for  the  acts  of  his  agents  in  control  of  it,  and  the  par- 
ticular agent  or  employe  who  had  to  do  with  the  publication  was 
also  civilly  and  criminally  responsible  for  a  publication.  When,  how- 
ever, a  corporation  undertook  the  publication  of  newspapers,  it  became 
necessary  to  define  those  who  would  be  responsible  criminally  for 
libels  contained  in  a  publication  published  by  a  corporation.  Strictly 
speaking,  the  corporation  was  the  proprietor  of  the  publication,  and 
thus  was  civilly  liable  for  it.  The  provisions  of  section  246  of  the 
Penal  Code  were  enacted  in  1881,  and  there  the  "manager"  of  a  cor- 
poration as  distinct  from  the  corporation  was  made  responsible  for 
the  crime.  The  meaning  of  the  word  "manager"  is  one  who  man- 
ages. In  the  Century  Dictionary  a  "manager"  is  defined  to  be  one 
who  manages,  directs,  or  controls ;  one  charged  with  the  management, 
direction,  or  control  of  an  affair,  undertaking,  or  business ;  a  director 
or  conductor.  And  thus,  to  make  one  criminally  responsible  for  a 
publication  contained  in  a  newspaper  published  by  a  corporation,  it 
must  appear  that  the  person  proceeded  against  was  charged  with  the 
management,  direction,  or  control  of  the  undertaking  or  business  in 
which  the  corporation  was  engaged.  A  corporation  can  only  act  by 
its  authorized  officers  or  agents.  Generally  speaking,  it  is  controlled 
and  managed  by  its  board  of  directors,  but  its  president  is  necessarily 
the  general  executive  officer  of  the  corporation,  and  one  dealing  with 
the  corporation  is  justified  in  assuming  that  the  president  is  the  one 
who  acts  for  the  corporation.  By  virtue  of  his  position  he  is,  I  think, 
a  manager  of  the  corporation,  and  therefore  it  can  fairly  be  said  that 
the  president  of  a  corporation  is  its  manager  within  the  meaning  of 
this  provision.  By  the  section  in  question,  the  manager  is  chargeable 
with  the  publication,  but  in  a  prosecution  for  libel  he  may  show  in 
his  defense  that  the  matter  complained  of  was  published  without  his 
knowledge  or  fault  and  against  his  wishes  by  another  who  had  no 
authority  from  him  to  make  the  publication.  If  he  can  be  fairly  said 
to  be  the  "manager"  of  the  corporation  within  the  meaning  of  that 
term  as  used  in  this  section,  he  is  made  by  the  express  mandate  of 
the  Legislature  responsible,  and  I  think  the  president  of  the  corpora- 
tion comes  within  the  provision  quoted,  as  its  manager. 

I  agree  with  Mr.  Justice  LAUGHLIN  that  the  term  would  not  in- 
clude the  treasurer  or  secretary;  they  being  officers  whose  authority 
is  confined  to  the  performance  of  certain  specific  duties,  and  neither 
being  the  general  executive  head  of  the  company. 
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I  think  the  order  appealed  from  should  therefore  be  reversed  in  so 
far  as  it  discharges  Carvalho,  the  president,  and  the  prisoner  re- 
manded, and  affirmed  as  to  the  other  two  defendants. 

MILLER,  J.,  concurs. 


LEWIS  V.  BUTTS'  et  al. 
(Supreme  Court,  Equity  Term,  Monroe  County.     March  28,  1911.) 

1.  Deeds  (§  133*) — Life  Estate— Remainders. 

A  deed  to  grantor's  son  recited  that  the  property  described  should  de- 
scend to  the  grantor's  son's  children  after  the  son's  decease.  If  he  shall 
have  any,  otherwise  to  revert  back  to  the  grantor  and  his  heirs.  When 
the  deed  was  made,  the  son  had  no  children,  but  four  children  were  aft- 
erwards bom  to  him,  three  of  whom  are  living,  and  a  daughter,  who  died 
before  the  death  of  her  parent,  leaving  three  children.  Held,  that  the 
deed  granted  a  life  estate  to  grantor's  son.  the  remainder  vesting  in  the 
son's  children  as  they  were  bom,  as  tenants  in  common,  hence  the  share 
which  vested  in  the  daughter  descended  to  her  children,'  and  not  to  the 
other  children  of  the  son,  as  the  deed  did  not  convey  the  remainder  to 
the  grandchildren  as  a  class. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent.  Dig.  §§  368-371;  Dec. 
Dig.  §  133.»] 

2.  Deeds  (§  133*) — Life  Estate— Remaindebs— "Descend." 

Where  a  deed  conveyed  land  to  the  grantor's  son.  the  land  to  "descend" 
to  the  son's  children.  If  he  shall  have  any,  but,  if  not,  to  revert  to  the 
grantor  and  his  heirs,  the  word  "descend"  was  not  used  in  Its  technical 
legal  seuse.  for  the  fee  could  not  descend  from  the  son,  because  it  was  not 
vested  in  him,  and  could  not  descend  from  the  grantor  because  it  was  to 
pass  by  the  deed,  and  not  by  his  death,  and  as  the  law  favors  the  vesting 
of  estates  unless  a  contrary  intention  appears,  there  is  nothing  In  the 
deed  inconsistent  with  the  vesting  of  the  remainder  in  the  first  child  bom 
to  the  grantor's  son,  subject  to  open  and  let  in  after-born  children. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent.  Dig.  ||  368-371:   Dec 
Dig.  i  133.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2012-2014.] 

8.  Pabtition  (§  70*) — Right  to  Jury  Triad— Statutes. 

Code  Civ.  Proc.  §  1544,  regarding  partition,  provides  that  an  Issue  of 
fact  joined  in  the  action  is  triable  by  jury,  and,  unless  the  court  direct? 
the  issues  to  be  stated  under  section  970,  the  issues  may  be  tried  upon  the 
pleadings.  Held,  the  statute  relates  to  all  the  issues,  and  not  merely  to 
the  right  of  the  plaintiff  to  maintain  the  action ;  hence  a  verdict  of  a 
jury  in  a  partition  suit  fixing  the  boundaries  is  not  advisory  merely,  and 
can  only  be  set  aside  on  grounds  authorized  in  section  099,  as  in  case  of 
verdicts  in  actions  at  law ;  and,  where  the  evidence  shows  no  ground  for 
disturbing  it,  and  it  is  not  against  the  weight  of  the  evidence,  it  most 
stand. 

TEd.  Note. — For  other  cases,  see  Partition,  Cent  Dig.  |  193;  Dec  Dig. 
f  70.*] 

Action  for  partition  by  Margaret  R.  Lewis  against  Melvin  Butts 
and  others.    Verdict  for  defendants,  and  motion  for  new  trial  denied 

Herbert  Leary  (Eugene  Van  Voorhees,  of  counsel),  for  plaintiff. 

Harris,  Havens,  Beach  &  Harris,  for  defendants  Rochester  Sav. 
Bank  and  Carpenter,  Glass,  and  Knight. 

*For  other  cases  see  same  topic  A  S  numbbb  In  Dec.  A  Am.  Digs.  1907  to  dat«,  A  Rep*r  ladeioi 
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FOOTE,  J.  The  parties,  except  the  defendant  Rochester  Savings 
Bank,  are  the  children  and  grandchildren  of  Daniel  Butts,  and  the  de- 
termination of  their  relative  rights  and  interests  in  the  lands  sought 
to  be  partitioned  depends  upon  the  proper  construction  to  be  given  to 
a  deed  of  these  lands  made  by  Christian  Butts  to  Daniel  Butts,  his 
son,  on  the  18th  day  of  December,  1843.  This  deed,  omitting  the 
formal  parts,  was  as  follows: 

"Partj'  of  the  first  part  In  consideration  of  the  sum  of  thlrty-flve  hundred 
dollars  to  him  duly  paid,  has  sold  and  by  these  presents  does  grant  and  con- 
vey the  south  half  part  of  the  piece  of  land  hereinafter  described  to  the  party 
of  the  second  part,  his  heirs  and  assigns,  and  the  other  north  half  part  of 
said  lot  to  the  said  party  of  the  second  part,  to  descend,  after  his  decease,  to 
his  children,  If  he  shall  have  any,  and  in  case  he  shall  not  have  any  children, 
to  revert  back  to  said  party  of  the  first  part,  his  heirs  and  assigns.  [Here  fol- 
lows a  description  of  the  lands.]  The  party  of  the  first  part  reserves  the 
right  to  use  all  the  fruit  growing  on  said  premises  as  long  as  he  shall  live, 
and  after  his  death  to  descend  to  the  said  party  of  the  second  part** 

Then  follow  the  usual  covenants  of  warranty. 

At  the  time  this  deed  was  made  the  son  Daniel  Butts  had  no  chil- 
dren. He  went  into  possession  and  occupied  under  this  deed  until  his 
death  shortly  before  this  action  was  begun.  Four  children  were  born 
to  him,  three  of  whom  are  living  and  defendants  in  this  action,  and 
one  of  them,  a  daughter,  died  before  the  death  of  Daniel  Butts,  leaving 
three  children  her  surviving,  the  defendants  Glass,  Carpenter,  and 
Knight.  These  defendants  claim  to  be  entitled  to  the  undivided  one- 
fourth  of  the  north  half  of  this  farm,  while  the  defendants,  the  living 
children  of  Daniel  Butts,  dispute  this  claim  and  assert  title  to  the  whole 
as  the  only  persons  now  answering  to  the  description  of  the  children 
of  Daniel  Butts.  This  action  involves  only  the  north  half  of  the  farm ; 
the  other  south  half  having  been  disposed  of  by  Daniel  Butts  in  his 
lifetime. 

[1]  My  conclusion  is  that  by  the  proper  construction  of  this  deed 
a  life  estate  was  granted  to  Daniel  Butts,  the  remainder  to  his  chil- 
dren thereafter  born,  and,  in  default  of  children,  then  to  revert  to 
the  grantor,  his  heirs,  or  assigns;  that  upon  the  birth  of  a  child  to 
Daniel  Butts  the  remainder  vested  at  once  in  that  child,  and  that 
thereupon  all  possibility  of  reverter  ceased ;  that  the  fee  remained  in 
the  grantor  until  the  birth  of  the  first  child,  and  that  thereafter,  as  oth- 
er children  were  bom,  it  vested  in  them  as  tenants  in  common,  and 
that  the  share  which  vested  in  the  daughter  of  Daniel  Butts  who  died 
before  his  decease  descended  to  her  children,  and  did  not  pass  to  the 
other  children  of  Daniel  Butts  who  survived  her. 

This  construction  does  not  adopt  the  contention  of  the  surviving 
children  of  Daniel  Butts  to  the  effect  that  the  grant  under  this  deed 
was  to  a  class,  and  that  those  only  who  constituted  the  class  at  the 
death  of  Daniel  Butts  could  take  under  the  grant.  I  think  this  case 
does  not  fall  within  that  rule,  for  the  reason  that  the  vesting  here 
was  not  postponed  until  a  fixed  time,  but  occurred  as  soon  as  a  child 
was  born  to  Daniel  Butts.  Then  there  was  a  person  in  being  who 
would  have  an  immediate  right  to  the  possession  of  the  lands  upon 
the  ceasing  of  the  life  estate,  and  this  is  the  test  under  our  statute. 
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[2]  The  land  was  not  by  the  deed  to  descend  to  such  children  as 
Daniel  Butts  should  leave,  but  was  to  descend  "to  his  children,  if  he 
shall  have  any."  The  word  "descend"  is  not  used  in  its  technical 
legal  sense,  for  the  fee  could  not  descend  from  Daniel  Butts,  as  it 
was  not  vested  in  him,  and  could  not  descend  from  the  grantor, 
Christian  Butts,  for  it  was  to  pass  by  the  deed  and  not  by  his  death. 
But,  while  its  use  is  inaccurate,  the  meaning  is  reasonably  clear,  which 
is  that  Daniel  Butts  shall  have  a  life  estate,  with  remainder  to  his 
children,  if  he  have  any.  The  law  favors  the  vesting  of  remainders, 
and  will  construe  remainders  as  vested  unless  a  contrary  intention 
appears,  and  therein  nothing  is  this  deed  inconsistent  with  the  vest- 
ing of  this  remainder  in  the  first  child  born  to  Daniel  Butts,  subject 
to  open  and  let  in  after-bom  children,  if  any. 

The  rule  for  the  construction  of  such  a  grant  is  stated  as  follows 
by  Chancellor  Kent  (4  Kent's  Commentaries,  205) : 

"Where  a  remainder  Is  limited  to  the  use  of  several  persons,  who  do  not  all 
become  capable  at  the  same  time,  as  a  devise  to  A.  for  life,  remainder  to  bis 
children,  the  children  living  at  the  death  of  the  testator  take  vested  remain- 
ders, subject  to  be  disturbed  by  after-bom  children.  The  remainder  vests  in 
the  persons  first  becoming  capable;  and  the  estate  opens  and  becomes  de- 
vested in  quantity  by  the  birth  of  subsequent  children,  who  are  let  in  to  take 
vested  proportions  of  the  estate." 

For  this  text  the  learned  author  cites  authorities.  The  following 
note  to  this  text  is  found  in  the  fourteenth  edition: 

"A.  devises  to  B.  for  life,  remainder  to  his  children ;  but,  if  he  dies  without 
leaving  chUdren,  remainder  over.  Both  the  remainders  are  contingent,  bnt 
if  B.  afterwards  marries,  and  has  a  child,  the  remainder  becomes  vested  in 
that  child,  subject  to  open  and  let  in  after-bom  children,  and  the  remainders 
over  are  gone  forever.  The  remainder  beeohies  a  vested  remainder  in  fee  in 
the  child  as  soon  as  it  is  bom,  and  it  does  not  wait  for  the  parent's  deatb; 
and,  if  the  child  dies  in  the  lifetime  of  the  parent,  the  vested  estate  in  re- 
mainder descends  to  its  heirs." 

For  this,  among  other  cases,  is  cited  Doe  v.  Perryn,  3  T.  R.  484.  In 
that^case  an  estate  was  devised  to  B.,  the  wife  of  A.,  for  life  with 
remainder  to  the  children  of  A.  and  B.  and  their  heirs  forever,  to  be 
divided  among  them  equally,  and,  in  default  of  such  issue,  the  re- 
mainder over,  and  it  was  held  that,  at  the  death  of  the  devisor,  A. 
and  B.  have  no  child,  the  estate  limited  to  their  children  is  a  contin- 
gent remainder  in  fee,  which  on  the  birth  of  a  child  will  vest  in  that 
child,  subject  to  open  and  let  in  those  who  may  be  bom  afterwards, 
and  the  remainders  over  will  be  defeated  by  that  estate  becoming 
vested.  The  reason  for  the  rule  is  thus  stated  in  the  opinion  of  Mr. 
Justice  Buller: 

"That  courts  of  law  always  lean  in  favor  of  the  vesting  of  estates,  and 
therefore,  on  such  a  limitation  as  the  present,  they  have  said  that  the  estate 
shall  vest  on  the  birth  of  a  child,  aod  without  waiting  for  the  death  of  tbe 
parents,  which  rule  is  not  attended  with  any  inconvenience  to  the  children, 
because,  where  the  estate  is  limited  to  a  number  of  children,  it  shall  vest  in 
the  first,  and  afterwards  open  for  the  benefit  of  those  who  shall  be  born  at 
a  subsequent  period.  But  if  this  were  held  not  to  vest  till  tlie  death  of  the 
parents,  this  inconvenience  would  follow:  That  it  would  not  go  to  the  grand- 
children; for  if  a  child  were  bom  who  died  in  the  lifetime  of  his  parents, 
leaving  issue,  such  erandcbiid  could  not  take,  which  could  not  be  supposed  to 
be  tbe  intention  of  the  devisor." 
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I  perceive  no  ground  for  distinguishing  this  case,  or  the  principle 
on  which  it  was  decided,  by  reason  of  the  present  case  turning  upon 
the  construction  of  a  deed,  whereas  that  case  was  on  the  construc- 
tion of  a  will.  When  this  deed  was  made,  Daniel  Butts  had  no  chil- 
dren; hence,  neither  he  nor  the  grantor  intended  by  the  deed  to 
benefit  any  particular  individuals,  but  were  making,  a  provision  for 
Daniel  Butts'  descendants,  whoever  they  might  be.  In  the  nature  of 
things,  they  had  the  same  interest  in  providing  for  grandchildren  as 
children. 

It  follows  that  the  defendants,  who  are  the  grandchildren  of  Daniel 
Butts,  are  entitled  to  the  undivided  one-fourth  of  the  premises  to 
which  their  mother  would  have  been  entitled,  if  living  at  the  time  of 
the  death  of  Daniel  Butts. 

There  being  a  controversy  upon  the  pleadings  as  to  the  precise 
location  of  the  division  line  between  the  north  and  south  half  of  the 
lands  described  in  the  deed  from  Christian  Butts  to  Daniel  Butts,  at 
the  opening  of  the  trial  at  Special  Term,  plaintiff  claimed  the  right 
to  a  jury  trial  upon  this  question,  whereupon  the  court  suggested  that 
a  jury  be  impaneled  and  brought  in  from  the  jurors  in  attendance 
upon  Trial  Term.  That  suggestion  was  acquiesced  in  by  all  the 
parties  and  a  jury  was  so  impaneled.  The  jury  rendered  its  verdict, 
settling  the  location  of  the  line  in  accordance  with  the  contention  of 
the  plaintiff  and  against  the  contention  of  the  defendants  Rochester 
Savings  Bank,  Glass,  Carpenter,  and  Knight.  These  defendants  now 
insist  that  the  verdict  is  advisory  only,  and  that  the  court  may  dis- 
regard it  and  decide  the  question  irrespective  of  the  verdict. 

[3]  This  contention,  I  think,  cannot  be  sustained.     Section  1544 

of  the  Code  of  Civil  Procedure  provides : 

"An  Issue  of  fact  Joined  in  the  action  is  triable  by  a  jury,  nnless  the  court 
directs  the  issues  to  be  stated  as  prescribed  in  section  970  of  this  act,  the  is- 
sues may  be  tried  upon  the  pleadings." 

This  section  has  reference  to  an  action  for  partition.  It  relates 
to  all  the  issues  and  not  merely,  as  plaintiff  contends,  to  the  issue  as 
to  the  right  of  the  plaintiff  to  maintain  the  action.  Fairweather  v. 
Burling,  181  N.  Y.  117,  73  N.  E.  565;  Bowen  v.  Sweeney,  143  N. 
Y.  349,  38  N.  E.  271 ;  Jones  v.  Jones,  120  N.  Y.  589,  24  N,  E.  1016. 
It  follows  that  the  court  may  not  disregard  this  verdict  and  can  set 
it  aside  only  upon  the  grounds  authorized  by  section  999  of  the  Code, 
as  in  case  of  verdicts  in  actions  at  law.  I  find  no  ground  for  disturb- 
ing the  verdict  upon  the  exceptions  or  on  the  ground  that  it  is  con- 
trary to  or  against  the  weight  of  the  evidence.  Hence  the  motion 
upon  these  grounds,  must  be  denied. 

Finding  in  accordance  with  this  opinion  will  be  settled  upon  two 
days'  notice,  at  which  time  the  determination  as  to  costs  will  be  made. 
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WARD  V.  STODDARD. 
(Supreme  Court,  Appellate  Division,  First  Department «  April  7,  1911.) 

1.  Execution  (§  378*) — Supplementary  Pboceeding&—Obdeb— Modification 

—Date  of  Retubn— Change— Authority  of  Judge. 

Supplementary  proceedings  for  the  examination  of  a  debtor  are  de^ 
nominated  special  proceedings  by  Code  Civ.  Proc,  §2433,  and  section 
2484  declares  that  they  may  be  instituted  before  a  Judge  of  the  court  out 
of  which,  or  the  county  judge,  special  county  Judge,  or  the  special  surro- 
gate of  the  county  to  which,  the  execution  was  issued,  or  where  Issued  to 
the  city  and  county  of  New  York  from  a  court  other  than  the  City  Court 
of  that  city  before  a  Justice  of  the  Supreme  Court,  and,  where  the  Judg- 
ment was  recovered  in  a  Municipal  Court  in  the  city  of  New  York,  it 
may  be  instituted  before  a  Justice  of  the  City  Court  of  that  city.  Section 
2435  provides  that  the  proceeding  shall  be  instituted  by  an  order  requir- 
ing the  debtor  to  attend  and  be  examined  concerning  his  property  at  a 
time  and  place  specified.  Held,  that  such  order  was  an  order  of  the  Judge 
or  Justice  issuing  it,  and  not  a  court  order,  and  hence  could  not  be  modi- 
fled  or  changed  in  any  manner  by  a  Judge  or  Justice  other  than  the  one 
issuing  it,  under  section  2433,  declaring  that  an  order  made  by  a  Judge 
out  of  court  may  be  vacated  or  modified  by  the  Judge  who  made  it,  etc. 

[Ed.  Note. — For  other  cases,  see  Execution,  Dec.  Dig.  §  378.*] 

2.  Execution  (§  378*) — Supflementaby  Pboceedings— Obdeb  fob  ESxamina- 

tion— Continuance  op  Pboceedinq  Instituted  Befobe  Another  Judge 
—Statutes— "Continued." 

Civ.  Proc.  §  26,  provides  that  In  counties  in  the  First  and  Seccmd  Judi- 
cial districts,  special  proceedings  Instituted  before  a  Judge  of  a  court  of 
record  or  a  proceeding  commenced  before  a  Judge  out  of  court  in  an  ac- 
tion or  special  proceeding  pending  in  a  court  of  record  may  be  "contin- 
ued" from  time  to  time  before  one  or  more  other  Judges  of  the  same 
court  with  like  effect,  as  if  it  had  been  instituted  or  commenced  before 
the  Judge  who  last  heard  the  same.  Held,  that  the  term  "continued."  as 
so  used,  means  the  taking  of  the  next  step  in  the  proceeding  toward  an 
ultimate  determination  thereof,  and  did  not  authorize  a  Judge  who  had 
not  granted  an  order  for  the  examination  of  Vie  debtor  in  supplementary 
proceedings  in  the  first  department  to  alter  the  order  b^ore  service  so 
as  to  require  the  debtor's  appearance  at  a  date  later  than  that  designated 
in  the  order. 
[Ed.  Note. — For  other  cases,  see  Execution,  Dec.  Dig.  §  378.* 
For  other  definitions,  see  Words  and  Phrases,  voL  2,  pp.  1507,  1508.] 

3.  Execution  (§  378*) — Supflementaby  Pboceedings— OBDEib— Modification. 

Where  it  is  impossible  to  serve  an  order  for  the  examination  of  the 
debtor  in  supplementary  proceedings  within  the  time  prescribed,  the  Jus- 
tice signing  the  order  is  authorized  by  Code  Civ.  Proc.  §  772,  to  anieud  it 
by  altering  the  return  day  or  the  place  at  which  the  debtor  is  required  to 
attend,  but,  if  it  is  necessary  to  apply  to  another  Justice,  he  has  no  power 
to  do  anything  but  issue  a  new  order  of  his  own. 

(Ed.  Note. — For  other  cases,  see  Execution,  Dec.  Dig.  §  378. ♦] 

4.  Execution  (§  379*)— Supflementaby  Pboceedings— Obdeb— Sebvice. 

Service  of  an  order  requiring  a  debtor  to  appear  and  submit  to  an  ex- 
amination in  supplementary  proceedings  must  be  made  by  exhibiting  the 
original  order  under  the  hand  of  the  Judge  making  it 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  §  1117;  Dec. 
Dig.  §  379.*] 

5.  l^xEcuTioN    (§    418*) — Supflementaby    Pboceedings— Contempt— Punish- 

ment—Jubisdiction— Continuation  of  Pboceedings. 

Code  Civ.  Proc.  §  2457,  provides  that  where  a  person  required  to  appear 
and  answer  in  supplementary  proceedings,  refuses,  or,  without  su^cient 

*For  other  cases  see  same  topic  &  §  nuhbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexefl 
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excuse,  neglects,  to  obey  an  order  of  a  Judge,  or  referee,  be  may  be  pun- 
ished by  the  judge  or  by  the  court  out  of  which  the  execution  was  issued 
as  for  contempt.  Section  26  declares  that  In  counties  within  the  First 
and  Second  judicial  districts  a  special  proceeding  instituted  before  a 
Judge  of  a  court  of  record  or  a  proceeding  commenced  before  a  judge  out 
of  court  In  an  action  or  special  proceeding  pending  in  a  court  of  record 
may  be  continued  from  time  to  time  before  one  or  more  other  judges  of 
the  same  court  with  like  effect  as  if  it  had  been  instituted  before  the 
judge  who  last  hears  the  same.  Held  that,  where  supplementary  pro- 
ceedings against  a  debtor  are  Instituted  in  New  York  county,  the  enforce- 
ment of  orders  by  punishment  as  for  a  contempt  should  be  regarded  as  a 
continuation  of  the  proceeding  instituted  by  the  Issuance  of  the  order, 
and  hence  a  justice  of  a  court  other  than  the  justice  signing  the  order 
may  punish  the  debtor  as  for  contempt  for  disobeying  the  same. 

[Ed.  Note. — For  other  cases,  see  Execution,  Cent  Dig.  $  1201;    Dec. 
Dig.  §  418.*] 

Appeal  from  Appellate  Term. 

Supplementary  proceedings  by  Thomas  Ward,  judgment  creditor, 
ag:ainst  Charles  H.  Stoddard.  From  an  order  of  the  Appellate  Term 
(127  N.  Y.  Supp.  713),  reversing  an  order  of  the  New  York  City 
Court  adjudging  the  judgment  debtor  guilty  of  contempt,  Ward  ap- 
peals.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
MILLER,  and  BOWLING,  J  J. 

William  C.  Relyea,  for  appellant. 
Howard  A.  Sperry,  for  respondent. 

SCOTT,  J.  Appeal  by  a  judgment  creditor  from  a  determination  of 
the  Appellate  Term  which  reversed  an  order  of  the  Chief  Justice  of 
the  City  Court  adjudging  the  judgment  debtor  guilty  of  a  contempt 
and  punishing  him  therefor.  The  facts  are  succinctly  and  accurately 
stated  in  the  opinion  of  Mr.  Justice  Brady  at  the  Appellate  Term,  as 
follows : 

"A  judgment  was  rendered  on  January  24,  1902,  for  the  sum  of  $46.06  in 
favor  of  the  plaintiff  against  this  defendant  in  the  Municipal  Court  for  the 
then  Tenth  district  of  Manhattan.  The  judgment  was  docketed  on  January 
29,  1902,  in  the  office  of  the  clerk  of  New  York  county  and  an  execution  issued 
thereon  out  of  the  Supreme  Court  by  said  clerk  on  February  6,  1902.  On  Au- 
gust 9,  1910,  an  order  was  made  by  Hon.  Peter  Schmuck,  a  justice  of  the  City 
Court  of  the  city  of  New  York,  requiring  the  defendant  to  appear  before  him, 
one  of  the  justices  of  said  court,  at  chambers  thereof,  etc.,  on  the  16th  day  oi 
August,  1910,  at  10  o^clock  in  the  forenoon  of  that  day,  etc.,  to  submit  to  ex- 
amination in  proceedings  supplementary  to  execution. 

**0n  September  13,  1910,  the  defendant  judgment  debtor  was  personally 
served  with  a  paper  which  was  in  all  respects  a  copy  of  said  order,  except 
that  the  date  August  16th,*  was  stricken  out  and  the  date  'September  14th' 
substituted  therefor  and  in  the  margin  of  the  paper  opposite  said  change  were 
written  the  letters,  *E.  B.  L.,  J.  C.  C*  It  is  claimed  by  the  respondent  that  the 
original  order  of  Justice  Schmuck  was  presented  to  Hon.  Edward  B.  La 
Fetra,  a  justice  of  the  City  Court,  sitting  at  chambers  on  August  16,  1910,  at 
10  a.  m.,  for  extension,  and  that  the  return  date  was  altered  from  August  16, 
1910,  to  September  14,  1910,  and  that  said  justice  thereupon  wrote  upon  the 
margin  opposite  said  date  the  initials  'E.  B.  L.,  J.  C  C  to  authenticate  said 
change.  The  defendant  failed  to  appear  for  examination  or  otherwise  on 
September  14,  1910,  and  his  default  was  noted.  Thereafter  on  September  30, 
1910,  an  order  to  show  cause  why  said  debtor  should  not  be  punished  for  con- 


*For  other  casei  see  same  topic  &  8  numbbb  in  Dec.  &  Am.  Digs.  1907  to  data,  A  Rep'r  Indexes 
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tempt  WES  procured  and  on  the  return  day,  October  6,  1910,  the  d^tor  ap- 
I>eared  specially  by  counsel  and  objected  to  the  jurisdiction  of  the  coort  to 
make  the  order.  The  Honorable  Edward  F.  (XDwyer,  Chief  Justice  of  the 
City  Court,  presiding  at  chambers,  upon  the  return  of  said  order  to  show 
cause,  after  due  deliberation,  adjudged  the  debtor  in  contempt  and  fined  him 
the  amount  of  the  judgment  and  interest  thereon  with  $20  costs,  agrgregatfaog 
$90.01  and  made  the  order  from  which  said  order  the  judgment-debtor  ap- 
peals." 

It  is  said,  and  for  the  purpose  of  this  appeal  will  be  assumed,  that 
Justice  La  Fetra  was  presiding  at  the  chambers  of  the  City  Court, 
and  on  August  16,  1910,  wrote  his  initials  opposite  the  alteration  in 
the  date  of  the  original  order  of  Justice  Schmuck. 

[1 1  This  appeal  presents  two  questions,  as  to  which,  as  it  appears, 
a  difference  of  opinion  and  of  practice  has  obtained,  which,  it  is  con- 
sidered, should  be  definitely  determined.  The  first  question  is  whether 
when  an  order  in  proceedings  supplementary  to  execution  has  been 
made  by  one  justice  requiring  a  judgment  debtor  to  appear  for  exami- 
nation, and  such  order  has  not  been  served,  another  justice  may  validly 
change  the  date  fixed  for  the  debtor's  appearance.  This  question 
has  been  answered  in  the  negative  by  Mr.  Justice  Marean  of  the  Su- 
preme Court  (Vogel  v.  Ninmark,  62  Misc.  Rep.  591,  116  N.  Y.  Supp. 
825),  and  in  the  affirmative  by  Justice  Green  of  the  City  Court  (Bridges 
V.  Koppleman,  63  Misc.  Rep.  27,  117  N.  Y.  Supp.  306).  A  majority 
of  the  justices  of  the  Appellate  Term  have  expressed  their  concur- 
rence with  the  views  expressed  by  Mr.  Justice  Marean.  With  this 
view  we  also  concur.  Proceedings  supplementary  to  execution  are 
purely  statutory,  and  no  court  has  inherent  jurisdiction  respecting 
them.  They  are  regulated  by  chapter  17,  tit.  12,  Code  Civ.  Proa, 
embracing  sections  2432  to  2471,  inclusive.  The  proceedings  are  of 
three  kinds  (section  2432),  and  each  is  denominated  a  special  pro- 
ceeding (section  2433).  Either  special  proceeding  may  be  instituted 
before  a  judge  of  the  court  out  of  which,  or  the  county  judge,  special 
county  judge,  or  the  special  surrogate  of  the  county  to  whidi,  tiie  ex- 
ecution was  issued,  or  where  it  was  issued  to  the  city  and  county  of 
New  York,  from  a  court  other  than  the  City  Court  of  that  city,  before 
a  justice  of  the  Supreme  Court.  "Where  the  judgment  upon  which 
execution  was  issued  was  recovered  in  a  district  (Municipal)  Court  of 
the  city  of  New  York  either  special  proceedings  shall  be  instituted 
before  a  justice  of  the  City  Court  of  the  city  of  New  York."  Section 
2434.  The  institution  of  the  proceeding  in  a  case  like  the  present 
consists  of  the  presentation  to  the  judge  or  justice  of  proof  of  the  req- 
uisite facts  "by  affidavit  or  other  competent  written  evidence,"  and 
the  granting  of  an  order  requiring  the  debtor  to  attend  and  be  exam- 
ined concerning  his  property  at  a  time  and  place  specified  in  the  order. 
Section  2435.  Since  the  jurisdiction  to  entertain  the  proceeding 
and  issue  such  an  order  is  confided  expressly  to  the  judge  or  justice, 
and  not  to  the  court  of  which  he  is  a  member,  the  order  to  be  obtained 
must  be  a  judge's  order,  and  not  a  court  order. 

[4]  The  order  must  be  signed  by  the  judge  or  justice,  and  not  by 
the  clerk,  because  when  served  such  service  must  be  made  by  exhibit- 
ing the  original  order  under  the  hand  of  the  judge  making  it    It 
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seems  to  me  to  be  entirely  clear  that  no  other  judge  has  authority 
to  alter  oi:  amend  an  order  so  issued  and  signed,  and  such  is  the  clear 
rule  laid  down  in  section  2433,  which  provides  that: 

"An  order  made  by  Judge  out'  of  court  may  be  vacated  or  modified  by  the 
Judge  who  made  it,  as  if  it  were  made  in  an  action,  or  it,  or  the  order  of  the 
Judge  vacating  or  modifying  it  may  be  vacated  or  modified,  upon  motion,  by 
the  court  out  of  which  the  execution  was  issued." 

It  is  not  questioned,  as  I  understand  the  briefs  and  the  opinion  in 
Bridges  v.  Koppleman,  supra,  that,  if  this  section  stood  alone,  there 
could  be  found  no  authority  for  one  judge  or  justice  to  alter  the  order 
of  another  judge  or  justice. 

[2]  It  is  contended,  however,  that  in  this  department  such  author- 
ity is  conferred  by  section  26,  Code  Civ.  Proc,  which  reads  as  follows : 

"When  one  Judge  may  continue  proceedings  commenced  before  another. 
In  the  counties  within  the  first  and  second  Judicial  districts,  a  special  pro- 
ceeding instituted  before  a  Judge  of  a  court  of  record  or  a  proceeding  com- 
menced before  a  Judge  of  the  court,  out  of  court,  in  an  action  or  special  pro- 
ceeding pending  in  a  court  of  record  may  be  continued  from  time  to  time, 
before  one  or  more  other  Judges  of  the  same  court,  with  like  effect,  as  if  it 
had  been  instituted  or  commenced  before  the  Judge,  who  last  hears  the 
same." 

See,  also,  sections  53,  2462. 

The  argument  is,  as  I  understand  it,  that  the  special  proceeding  is 
instituted  when  the  order  for  examination  has  been  signed  by  a  judge 
or  justice,  and  that  thereafter,  by  virtue  of  the  section  last  quoted, 
any  other  judge  or  justice  of  the  same  court  may  do  any  act  in  con- 
tinuation of  the  special  proceeding,  which  could  have  been  done  by 
the  judge  or  justice  who  signed  the  original  order,  including  the  act 
of  vacating  or  modifying  it.  This  I  think  places  an  entirely  wrong 
construction  upon  the  word  "continued"  in  section  26.  The  section 
was  doubtless  framed  in  view  of  the  large  volume  of  judicial  work 
in  the  First  and  Second  Departments,  which  leads  to  the  sitting  of  the 
justices  in  rotation  in  the  different  parts  of  the  court,  and  the  pur- 
pose of  the  section  will  be  fully  met,  and  as  we  consider  the  intended 
effect  given  to  it,  by  holding  that,  when  a  special  proceeding  has  been 
instituted  before  one  judge  or  justice,  the  successive  steps  need  not 
be  taken  by  the  same  judge  or  justice,  but  may  be  taken  by  another. 
Thus  in  supplementary  proceedings  the  next  step  after  service  upon 
the  debtor  of  the  order  to  appear  and  be  examined  is  to  administer  an 
oath  to  him  and  cause  him  to  be  examined  as  to  his  property.  In 
this  department,  or  the  Second,  the  probability  is  that  on  the  return 
day  a  different  justice  from  the  one  who  signed  the  order  will  be 
found  to  be  presiding  in  the  place  at  which  the  debtor  has  been  sum- 
moned to  appear.  In  such  a  case,  under  section  26,  and  the  other  sec- 
tions above  cited,  the  justice  who  happens  to  be  sitting  will  be  au- 
thorized to  "continue"  the  proceeding  by  administering  the  oath  to  the 
debtor.  But  there  is  nothing  in  section  26  to  justify  one  justice  in 
mutilating  the  order  of  another  justice  by  changing  the  date  or  place 
upon  or  at  which  the  judgment  debtor  is  required  to  appear.  Such 
an  order,  when  so  mutilated,  becomes  a  nullity.  It  is  neither  the  order 
of  the  justice  who  first  signed  it  nor  of  him  who  undertook  to  alter  it. 
128  N.Y.S.— 54 
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[3]  If  it  is  found  to  be  impossible  to  serve  an  order  within  the  time 
prescribed,  the  justice  who  signed  it  may  undoubtedly  amend  it  by  al- 
tering the  return  day  or  the  place  at  which  the  debtor  is  required  to 
attend  (section  772,  Code  Civ.  Proc),  but,  if  it  is  necessary  to  apply- 
to  another  justice,  he  can  do  nothing  but  issue  a  new  order  of  his  own. 

[5]  The  second  question  presented  on  this  appeal  is  whether  or  not 
a  justice  other  than  the  justice  who  signed  the  order  in  supplementary 
proceedings  may  punish  the  debtor  as  for  a  contempt  for  disobeying 
the  order.  The  doubt  arises  under  the  provisions  of  section  2457, 
Code  Civ.  Proc,  relating  to  supplementary  proceedings,  which  pro- 
vides that: 

'*A  person  who  refuses,  or  without  sufficient  excuse  neglects,  to  obey  ao 
order  of  a  Judge  or  referee,  •  •  ♦  may  be  punished  by  the  Judge,  or  by 
the  court  out  of  which  the  execution  was  Issued,  as  for  a  contempt" 

If  this  section  stood  alone,  it  would  be  clear  that  no  judge  except 
the  one  who  made  the  disobeyed  order  would  have  jurisSction  to 
punish  as  for  a  contempt.  If  he  were  unable  to  act,  jurisdiction 
would  rest  only  with  the  court  out  of  which  the  execution  issued, 
which  in  case  of  an  execution  issued  upon  a  judgment  of  the  Munici- 
pal Court  is  the  Supreme  Court.  The  enforcement  of  orders  in  sup- 
plementary proceedings  by  punishment  as  for  a  contempt  is,  however, 
but  one  of  the  steps  in  the  proceeding,  and  may  fairly  and  reasonably 
be  deemed  to  be  a  "continuation"  of  the  proceeding  instituted  by  the 
issuance  of  the  order,  and  we  think  that  this  is  one  of  the  cases  to 
which  section  26,  supra,  was  intended  to  apply.  Such  a  construction 
serves  to  carry  into  effect  the  evident  purpose  which  sections  26,  53, 
and  2462  were  designed  to  effect.  We  are  therefore  of  opinion  tiiat  a 
justice  other  than  the  one  who  signed  the  disobeyed  order  may  enter- 
tain proceedings  to  punish  the  disobedient  debtor  as  for  a  contempt. 
But,  since  in  this  case  the  original  order  requiring  the  debtor  to  at- 
tend and  be  examined  was  not  a  valid  ord^  when  served  upon  him,  he 
was  guilty  of  no  contempt  in  refusing  to  obey  it. 

The  determination  of  the  Appellate  Term  must  be  affirmed,  with 
costs.    All  concur. 


In  re  MURTAUGH. 

(Supreme  Court,  Special  Term,  New  York  County.    April  19,  1911.) 

1.  Insane  Persons  (§  28*) — Fees— "Folio"— "Figure"— '•Punctuation." 

Under  General  Construction  Law  (Consol.  Laws  1909,  c.  22)  S  21.  pr(>- 
viding  that  a  folio  Is  100  words,  counting  as  a  word  each  figure,  a  '•folio." 
In  determining  an  allowance  under  Insanity  Law  (Consol.  Laws  1909.  c. 
27)  §  84.  for  taking  and  transcribing  testimony,  means  words  and  figures, 
but  not  punctuation ;  the  word  "figure**  being  limited  to  numerals,  wbicb 
are  letters  or  characters  representing  a  number,  and  not  including  '•punc- 
tuation/' which  is  a  pointing  off  or  separating  of  one  word  from  another 
by  arbitrary  marks. 

[Ed.  Note. — ^For  other  cases,  see  Insane  Persons,  CSent  Dig.  S§  39-41: 
Dec.  Dig.  §  28.* 

For  other  definitions,  see  Words  and  Phrases,  vol,  3.  pp.  2762-2764. 
2854,  2855 ;   vol.  5,  p.  4380.] 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Iadexe« 

Digitized  by  LnOOQlC 


Sup.  Ct)  IN    RE   MURTlUGH  851 

2.  Courts  (§  57"*) — Stenographebs— Taking  and  Tbanscribinq  Testimony- 
Reasonable  Compensation. 

In  the  absence  of  any  statute  fixing  compensation  for  ttPd  taking  and 
transcribing  of  testimony  in  a  Judicial  proceeding,  the  stenographer  ts 
entitled  to  reasonable  compensation,  and  an  allowance  of  20  cents  for 
100  words,  including  figures,  but  excluding  punctuation,  is  reasonable, 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S  200;  Dec.  Dig.  i 
57.*] 

In  the  matter  of  one  Murtaugh.  Allowance  of  stenographer's  bill 
under  Insanity  Law,  §  84,  for  taking  and  transcribing  testimony,  or- 
dered 

GOFF,  J.  Application,  under  section  84  of  the  Insanity  Law,  for 
approval  and  allowance  of  a  stenographer's  bill  for  taking  and  tran- 
scribing 982  pages  of  testimony,  said  to  contain  2,405  folios,  at  25 
cents  a  folio,  amounting  to  $60L25.  In  estimating  folios,  the  stenog- 
rapher has  assumed  that  there  are  2V^  folios  to  the  page,  and  has 
therefore  multiplied  the  number  of  pages  by  2y2  to  obtain  the  total 
folios,  deducting  from  the  result  50  folios,  because  of  some  pages  not 
fully  written;  but  an  actual  count  shows  the  number  of  words  to  a 
page  to  be  on  the  average  202,  not  250.  On  some  pages  there  are  as 
many  as  265  words,  and  on  others — not  short  pages,  but  fully  written 
— there  are  as  few  as  145;  but  an  inspection  of  the  whole  record 
shows  that  the  proportion  of  what  I  may  term  short  and  long  pages 
appears  to  be  the  same  throughout  the  record.  In  order  to  make  a 
fair  average,  I  have  had  the  words  counted  on  48  pages,  selecting  one 
page  arbitrarily  and  taking  every  fiftieth  page  thereafter,  turning  back, 
however,  at  the  end  of  the  record  to  a  new  page  near  the  beginning, 
arbitrarily  selected,  and  continuing  the  count  from  that  page  in  the 
same  manner.  This  was  after  oflFering  to  allow  the  stenographer  to 
select  an  interval  between  pages,  which  he  declined  to  do.  As  stated, 
the  result  for  48  pages  is  an  average  of  202  words  to  the  page,  and  a 
total  of  1,984  folios.  In  counting  I  have  included  every  figure  as  a 
word,  and  also  the  letters  "Q"  and  "A"  wherever  they  occur,  but  I 
have  not  counted  punctuation  marks. 

[1]  Section  21  of  the  general  construction  law  provides  that  "a 
folio  is  100  words,  counting  as  a  word  each  figure  necessarily  used." 
The  word  "figure"  does  not  include  punctuation  marks,  and  is  not  so 
intended  in  this  section.  If  that  had  been  the  intention  of  the  Leg- 
islature, it  would  have  used  the  words  "each  figure  and  character." 
Bouvier's  Law  Dictionary  defines  the  word  "figures"  as  "numerals," 
and  numerals  are  letters  or  characters  representing  number.  In 
"Words  and  Phrases,"  the  title  "Figures"  contains  no  reference  to 
punctuation  marks,  which  are  treated  under  another  title.  Punctua- 
tion, in  writing  and  printing,  is  a  pointing;  off  or  separation  of  one  part 
from  another  by  arbitrary  marks;  a  division  of  a  composition  into 
sentences.  So  says  the  Century  Dictionary.  When  a  stenographer 
is  taking  testimony,  he  does  not  make  a  note  of  punctuation  marks,  for 

*For  otber  casei  tee  same  topic  &  8  numbbb  in  Dec.  ^  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  reason  that  the  speaker  utters  no  sound  to  indicate  one.  He  does 
of  figures,  and  there  is  the  reason  of  the  statutory  discrimination.  In 
transcribing  his  notes,  the  stenographer  may  arbitrarily  point  off  as 
many  commas  as  he  pleases;  but  that  is  not  transcribinjg;  testimony. 
This  state  has  been  liberal  to  stenographers  in  permitting  them  to 
count  each  figure  as  a  word.  Kansas  counts  two  figures  to  a  word 
(Gen.  St.  1901,  §  3043) ;  Wyoming,  four  figures  (Rev.  St.  1899,  § 
4314);  Washington,  two  figures  (Ballinger's  Ann.  Codes  and  St.  1897, 
§  1612);  Idaho,  three  figures  (Pol.  Code  1901,  §  1780).  In  view  of 
the  liberality  of  this  state,  as  well  as  of  the  intention  of  the  Legis- 
lature, punctuation  marks  should  not  be  included. 

(2]  In  regard  to  the  compensation  per  folio:  The  work  of  the 
stenographer  is  arduous  and  exacting,  and  he  is  entitled  to  adequate 
ccmipensation ;  but  it  should  be  reasonable.  To  say  what  is  reason- 
able, in  the  absence  of  contract  or  statutory  regulation,  is  not  free 
from  difficulty.  It  cannot  be  questioned  but  that  the  cost  of  stenog- 
raphy and  typewriting  has  become  an  onerous  burden  to  the  litigant, 
not  infrequently  prohibitive  to  some,  and  I  think  it  is  the  duty  of  the 
court,  where  responsibility  is  cast  upon  it,  to  see  that  the  litigant  bears 
no  greater  burden  than  is  reasonable,  as  well  as  that  the  stenographer 
shall  receive  compensation  that  is  reasonable.  What  is  reasonable  can 
only  be  determined  by  relation.  The  law  fixes  the  compensation  of 
official  stenographers  for  transcription  of  their  notes  at  10  cents  a  fo- 
lio. I  have  not  heard  complaint  that  this  is  inadequate.  To  double 
that  allowance  for  an  "unofficial"  stenographer  at  a  reference  is,  in 
my  opinion,  fairly  balancing  the  advantage  of  salary.  Recently  in  the 
Supreme  Court,  in  this  city,  a  jury  by  verdict  declared  that  20  cents 
a  folio  was  a  reasonable  compensation.  I  agree  with  that  standard, 
and  I  further  rule  that  a  folio  means  just  what  the  law  says,  100 
words,  inclusive  of  figures,  and  exclusive  of  punctuation  marks. 

The  result  of  the  computation  is  that  the  stenographer  is  entitled  to 
be  paid  for  1,984  folios  at  20  cents  a  folio,  or  $396.80,  at  which  amount 
his  bill  is  approved  and  allowed. 


In  re  SOHAPIRO. 
(Supreme  Court,  Appellate  Division,  First  Department     April  7,  1911.) 

1.  Contracts  (8  129*) — Validity— Public  Polict. 

Under  Pen.  Law  (Consol.  Laws  1909,  c.  40)  S  BIO  et  seq.,  punishing  the 
using  of  fraudulently  altered  evidence,  attempting  to  procure  one  to  give 
false  testimony,  or  to  withhold  true  testimony,  a  contract  between  an  at- 
torney employed  to  prosecute  an  action  for  a  personal  injury  for  a  con- 
tingent fee,  and  a  physician  who  attended  the  person  injured,  whereby 
the  attorney  agreed  to  pay  the  physician  for  services  as  a  witness  a  speci- 
fied sum  if  the  action  was  won,  entered  into  before  the  physician  gave  his 
testimony,  is  contrary  to  public  policy,  as  inducing  perjury. 

fEd.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  S  617;  Dec.  Dig. 
§  129.*] 

2.  Attobney  and  Client  (§  42"*) — Misconduct  of  Atiobney. 

An  attorney  employed  to  prosecute  a  personal  injury  action  for  a  con- 
tingent  fee  agreed  to  pay  a  physician  who  attended  plaintiff  compensation 

•For  other  cases  see  same  topic  &  9  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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for  services  in  connection  with  the  case  if  the  actioh  was  won.  The  phy- 
sician bad  previously  made  a  statement  to  the  attorney  as  to  the  facU) 
to  which  he  would  testify,  but  as  the  time  of  the  trial  approached  the 
physician  threatened,  unless  he  was  given  an  Interest  In  the  recovery,  to 
testify  to  a  state  of  facts  injurious  to  plaintiff's  case,  and,  to  prevent  the 
physician  from  carrying  out  his  threat,  the  attorney  made  the  contract. 
During  the  trial  the  physician.  In  the  presence  of  the  attorney,  denied 
any  Interest  in  the  case,  and  the  attorney  remained  silent.  Held,  that  the 
attorney  was  guilty  of  misconduct  Justifying  disbarment. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  caient,  Cent  Dig.  §  54 ; 
Dec.  Dig.  §  42.*] 

Petition  by  the  New  York  County  Lawyers'  Association  for  the 
disbarment  of  Louis  E.  Schapiro,  an  attorney.  Judgment  of  disbar- 
ment rendered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  MII^ 
LER,  CLARKE,  and  DOWLING,  JJ. 

Hiram  Thomas,  for  petitioner. 

Harry  A.  Gordon,  for  respondent. 

INGRAHAM,  P.  J.  The  New  York  County  Lawyers'  Association 
presented  a  petition  to  this  court  asking  for  the  disbarment  of  the  re- 
spondent. 

The  charges  in  the  petition  are  as  follows :  The  respondent  brought 
an  action  for  one  Rosenblatt  in  the  United  States  Circuit  Court  for 
the  Southern  District  of  New  York  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  a  firm  consisting  of  Gould  & 
Eberhardt.  A  Dr.  Dawbarn  had  attended  the  respondent's  client  pro- 
fessionally for  the  injuries  alleged  to  have  been  received,  and  just 
before  the  trial  on  February  14,  1908,  and  after  the  doctor  had  been 
subpoenaed,  the  respondent  executed  and  delivered  to  Dr.  Dawbarn 
the  following  instrument,  with  the  intention  at  the  time  of  refusing 
compliance  with  it: 

"For  value  received  by  myself  I  hereby  agree  to  pay  Dr.  R.  H.  M.  Dawbarn 
for  services  heretofore  and  hereafter  rendered  In  connection  with  the  case  of 
Rosenblatt  v.  Gould  &  Eberhardt,  the  same  to  equal  the  amount  paid  to  the 
chief  attorney  who  tries  this  case  for  the  plaintiff. 

"Said  money  to  bo  paid  to  Dr.  Dawbarn  on  the  same  day  and  place  as  the 
said  attorney.  Louis  E.  Schapiro. 

"Witness: 

"Jennie  Irvine,  106  W.  74th  St.'' 

That  following  the  execution  and  delivery  of  this  agreement  the 
case  of  Rosenblatt  v.  Gould  &  Eberhardt  came  on  for  trial  in  the 
United  States  Circuit  Court.  Dr.  Dawbarn  testified  on  behalf  of  the 
plaintiff  concerning  the  latter's  injuries,  and  such  trial  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  $2,600.  The  case  was 
subsequently  settled  by  the  payment  by  the  defendant  to  the  respond- 
ent's clients  of  the  sum  of  $2,440,  of  which  the  respondent  received 
for  his  services  under  an  agreement  with  his  client  the  sum  of  $1,220. 
That  the  respondent  had  paid  to  Mr.  Feltenstein,  who  tried  the  case 
for  the  plaintiff  as  counsel,  the  sum  of  $420  for  his  services  as  such 
counsel.    There  was  a  further  Aiarge  that  Dr.  Dawbarn  testified  upon 

•For  other  cases  see  same  topic  &  §  numbsb  Id  Dec.  St  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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the  trial  of  that  action  upon  cross-examination  that  he  had  no  interest 
in  the  case,  and  had  no  understanding  as  to  what  he  would  be  paid 
for  testifying;  that  Dr.  Dawbam's  testimony  was  given  in  the  pres- 
ence of  the  respondent,  who  was  the  attorney  of  record  in  the  case, 
and  the  action  was  allowed  to  go  to  the  jury  upon  his  testimony.  It 
is  further  alleged  that,  the  respondent  having  refused  to  pay  Dr.  Daw- 
bam  the  amount  provided  for  by  this  agreement,  the  doctor  brought 
an  action  against  the  respondent  in  the  Municipal  Court  of  the  city 
of  New  York.  The  sixth  paragraph  of  the  complaint  in  that  action 
set  out  this  agreement  in  full,  and  it  was  sought  to  recover  under  it 
the  amount  that  the  respondent  had  paid  to  Feltenstein  as  counsel  in 
the  case.  The  respondent  interposed  a  verified  answer  in  that  action, 
first  denying  the  allegation  of  the  sixth  paragraph  of  the  c»mplaint 
which  alleged  the  making  of  this  agreement,  and  then  for  a  separate 
defense  alleging: 

*That,  prior  to  the  alleged  delivery  of  the  writing  referred  to  in  pangrapfa 
marked  'Sixth'  of  said  complaint,  a  subpoena  was  duly  issued  out  of  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  New  York  at 
the  instance  of  this  defendant,  as  attorney  for  Kalman  Rosenblatt,  directed  to 
the  plaintiff  herein,  and  commanding  him  to  appear  and  attend  at  tlie  trial 
of  the  action  of  the  said  Kalman  Rosenblatt  against  Gould  &  El>erhardt*' 

That,  after  this  subpoena  had  been  served  upon  him,  he  had  an  in- 
terview with  the  doctor,  in  which  the  latter  threatened  to  testify 
against  the  plaintiff,  and  in  fear  and  apprehension  that  the  doctor 
would  carry  out  such  threat,  the  carrying  out  of*  which  would  result 
to  the  prejudice  of  the  said  Rosenblatt  in  the  prosecution  of  his  action 
and  "incidentally  in  the  prejudice  to  and  reduction  of  this  defendant's 
compensation,  unless  writing  was  given  and  for  no  other  consideration 
whatsoever,  this  defendant  signed  and  delivered  the  said  writing." 
Upon  the  trial  of  this  action  in  the  Municipal  Court  the  doctor  ob- 
tained a  verdict  against  the  respondent,  which  judgment  upon  appeal 
to  the  Appellate  Term  was  affirmed. 

The  respondent  in  his  answer  in  this  proceeding,  after  alleging  his 
inexperience,  alleges:  That  in  the  early  part  of  January,  1908,  Dr. 
Dawbam  had  stated  to  the  respondent  what  he  would  testify  to  upon 
the  trial.  That  on  Janaury  22,  1908,  the  respondent  served  Dr.  Daw- 
bam with  a  subpoena  to  appear  at  the  trial.  On  January  23,  1908. 
the  respondent  had  an  interview  with  Dr.  Dawbam,  when  the  doctor 
requested  the  respondent  to  give  him  an  agreement  to  the  effect  that 
upon  the  recovery  of  a  verdict  in  the  case  of  Rosenblatt  v.  Gould  & 
Eberhardt  the  respondent  would  pay  to  the  doctor  a  sum  equal  to 
one-third  of  the  sum  rendered  by  the  jury.  That  respondent  stated 
that  he  was  to  receive  one-half  of  the  verdict,  and  refused  to  accede 
to  Dr.  Dawbam's  request.  That  Dr.  Dawbam  then  stated  that,  if  the 
respondent  would  not  give  him  such  a  writing,  he  would  appear  upon 
the  trial  of  the  action,  and  give  testimony  damagring  to  the  plaintiff: 
that,  if  he  did  not  obtain  from  the  respondent  the  agreement  which 
he  sought,  he  would  testify  upon  the  trial  that  the  records  of  the 
hospital  were  correct,  and  that  the  plaintiff  in  the  action  was  then 
suffering  from  tuberculosis  of  the  leg  which  made  the  amputation  nec- 
essary— in  effect,  destroying  the  plaintiff's  cause  of  action.    That  the 
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doctor  further  stated  that  that  was  the  usual  proceeding  in  accident 
cases,  that  in  every  case  he  had  exacted  such  an  agreement,  and  the 
respondent  was  finally  induced  to  sign  a  paper  which  Dr.  Dawbarn 
still  has  in  his  possession,  which  agreement  is  set  forth  in  the  answer 
as  follows: 

**In  consideration  of  the  medical  and  professional  services  rendered  by  Dr. 
Robert  H.  M.  Dawbarn  to  one  Kalman  Rosenblatt,  I,  tbe  undersigned,  hereby 
agree  to  pay  to  said  Dr.  Dawbarn  one  third  of  the  amount  of  any  verdict  that 
may  be  rendered  In  the  case  of  Rosenblatt  v.  Gould  &  Eberhardt,  less  custo- 
mary court  expenses,  but  no  bill  for  other  legal  services  Is  to  be  charged 
against  Dr.  Dawbarn.  Louis  B.  Shapiro.*' 

On  February  14,  1908,  the  respondent  had  another  interview  with 
Dr.  Dawbarn,  at  which  he  told  the  respondent  that  he  had  lost  the 
writing  which  had  been  given  in  January,  and  he  wished  a  new  writing 
from  the  respondent.  The  respondent  demurred  to  giving  this  new 
writing,  and  the  doctor  again  repeated  his  threats  as  to  his  testimony, 
and  stated  that  he,  the  doctor,  wanted  a  writing  giving  him  a  sum  equal 
to  the  amount  which  the  respondent  would  pay  the  counsel  for  trying 
the  case.  The  respondent  then  alleges  that  he  knew  that  if  the  doctor 
carried  out  his  threat,  and  testified  falsely  as  he  then  stated  he  would, 
that  there  was  no  prospect  of  recovering  in  the  action,  because  the 
respondent  was  without  means  of  establishing  the  true  situation  and 
the  condition  of  his  client.  Finally,  the  paper  alleged  in  the  petition 
was  made  out,  and  the  respondent  signed  the  same  and  delivered  it 
to  the  doctor,  and  subsequently  the  doctor  procured  from  Rosenblatt, 
the  respondent's  client,  his  signature  to  the  same  instrument.  The 
respondent  further  alleges  that  he  subsequently  called  the  doctor  on 
the  telephone  and  repudiated  these  papers,  and  said  he  would  have 
nothing  more  to  do  with  his  compensation ;  that  he  then  consulted  Mr. 
Feltenstein,  who  advised  him  that  his  conduct  had  been  proper.  The 
respondent  then  cites  in  his  answer  the  testimony  of  the  doctor  on 
cross-examination  on  the  trial,  in  which  the  doctor  testified  that  he 
had  no  understanding  as  to  what  his  pay  should  be ;  that  he  was  going 
to  take  whatever  was  given  him.  The  respondent  further  admits  that 
in  the  Municipal  Court  action  he  testified  to  the  facts  stated  in  his 
answer;  that  the  justice  before  whom  the  case  was  tried  decided 
against  the  respondent;  that  respondent  appealed  from  that  judgment 
to  the  Appellate  Term,  where  the  judgment  was  affirmed;  and  that 
he  had  not  paid  the  judgment.  He  further  alleges  that  the  charge 
that  he  gave  Dr.  Dawbarn  the  agreement  of  February  14,  1908,  with 
the  intention  of  never  carrying  the  same  out  was  absolutely  unfound- 
ed. Annexed  to  the  answer  is  the  affidavit  of  Moses  Feltenstein,  the 
attorney  at  law  who  tried  the  Rosenblatt  case  in  the  United  States 
Circuit  Court  as  counsel  for  the  respondent's  client. 

In  reply  to  the  respondent's  answer  the  petitioner  submits  the  affi- 
davit of  Dr.  Dawbarn,  denying  the  respondent's  allegations  as  to  the 
threats  that  it  is  alleged  the  doctor  made  to  obtain  the  agreement, 
denying  other  statements  of  the  respondent,  and  attempting  to  ex- 
plain his  testimony  as  to  his  compensation  given  on  the  trial  of  the 
action  in  the  United  States  Circuit  Court.  Other  affidavits  were  also 
submitted  denying  some  of  the  respondent's  allegations  in  his  answer. 
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There  was  also  submitted  a  copy  of  the  stenographer's  minutes  in  the 
Municipal  Court  action  brought  by  Dr.  Dawbam  against  the  respond- 
ent. Upon  that  trial  the  respondent  testified  that  he  subpoenaed  Dr. 
Dawbam  as  a  witness  prior  to  the  time  this  instrument  of  February 
14th  was  executed ;  that  at  the  interview  on  February  14th  the  doctor 
said  that  he  had  lost  the  prior  instrument  executed  on  Jaunary  23, 
1907,  and  for  that  reason  he  wished  a  new  agreement ;  that  respond- 
ent then  said  to  the  doctor,  "You  are  under  subpoena,"  to  which  the 
doctor  replied : 

"I  Snow  I  am.  I  go,  but  you  know  what  the  consequences  will  be.  You 
know  of  the  record  in  the  hospital..  I  will  go  to  straighten  that  oat.  If  you 
compel  me,  under  subpcena,  to  go,  it  will  be  damaging  to  your  dlent." 

And  that  this  remark  referred  to  what  had  been  said  by  Dr.  Daw- 
barn  as  to  his  testimony  prior  to  signing  the  agreement  of  January 
23,  1908.  The  respondent  further  testified :  That  on  February  14th 
the  doctor  said: 

"You  know,  Mr.  Schapiro,  what  t^e  record  is  down  at  the  hospital,  and 
what  I  told  you  the  last  time  that  you  gave  me  the  first  contract,  that,  unless 
I  am  seen  right  and  given  the  writing  which  I  lost,  I  will  testify  according 
to  the  record." 

That  after  this  conversation  the  respondent  went  into  the  sitting 
room  and  drew  up  the  instrument  of  February  14th. 

It  is  thus  conceded  by  the  respondent  that  he  signed  this  instru- 
ment agreeing  to  pay  to  a  witness  upon  whose  testimony  he  depended 
to  sustain  his  cause  of  action  the  same  amount  paid  to  the  chief  at- 
torney who  tried  the  case  for  the  plaintiff;  that,  having  delivered  this 
agreement  to  the  witness,  he  called  the  person  with  whom  he  had  made 
the  agreement  as  a  witness  on  the  trial  of  the  action  to  which  the 
instrument  referred ;  that  he  based  the  right  to  recover  upon  the  tes- 
timony of  such  witness,  and  heard  the  witness  testify  on  cross-ex- 
amination in  answer  to  a  question  as  to  what  the  doctor's  interest  in 
the  case  was  that  he  had  had  no  interest  in  the  case ;  that  he  presumed 
he  would  be  paid,  but  how  much  he  did  not  know ;  that  his  testimony 
was  not  given  because  he  expected  to  be  paid ;  that  he  had  no  under- 
standing as  to  what  his  pay  should  be;  that  he  was  going  to  take 
whatever  was  given  him ;  that  he  did  not  know  whether  he  would  be 
paid  if  there  was  no  verdict  in  the  case;  that  there  was  no  definite 
understanding,  without  calling  the  attention  of  the  court  or  the  witness 
to  the  agreements  that  had  been  made,  and  which  the  witness  had 
in  his  possession  at  the  time.  He  then,  when  sued  on  the  agreement, 
testified  that  it  was  executed  and  delivered  because  the  proposed  wit- 
ness had  threatened  to  give  testimony  which  would  destroy  the  plain- 
tiff's case,  and  also  destroy  any  chance  that  he  had  of  receiving  a  fee 
for  the  services  that  he  had  rendered  in  the  case,  and  to  prevent  the 
witness  from  testifying  as  he  threatened  to  do  against  his  client  upon 
the  trial.  The  respondent  states  that  he  stated  to  the  doctor  that  he 
had  an  agreement  with  his  client  by  which  he  was  to  be  paid  50  per 
cent,  of  the  recovery  that  he  obtained  in  the  action  about  to  be  tried, 
as  his  fee  for  services  rendered.  This  client  had  been  a  charity  pa- 
tient in  the  hospital,  and  it  was  apparent  that  the  compensation  to 
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be  paid  the  lawyers  and  witnesses  depended  upon  the  plaintiff  in  that 
action  obtaining  a  judgment,  and  that  this  was  understood  by  ail 
the  parties  who  took  part  in  this  transaction.  The  hospital  records 
disclosed  facts  which  would  seriously  affect  the  plaintiff's  right  to  re- 
cover, and  the  respondent  alleges  that  the  testimony  of  the  doctor  as 
to  the  facts  disclosed  upon  the  operation  that  the  doctor  had  performed 
upon  the  plaintiff,  in  that  action,  was  essential  to  a  recovery.  That  be- 
ing the  situation,  he  first  drew  up,  executed,  and  delivered  to  the 
doctor  an  agreement  to  pay  him  one-third  of  the  recovery  and  sub- 
sequently drew  up  and  delivered  to  the  doctor  another  agreement  to 
pay  him  the  same  fee  that  he  should  pay  to  the  counsel  who  had  tried 
the  case.  Thus  a  person  who  was  to  be  examined  as  a  witness  re- 
ceived from  the  attorney  who  expected  to  call  him  an  agreement  by 
which  the  attorney  agreed  to  pay  him  if  he  would  testify  a  substantial 
portion  of  the  recovery  which  would  result  from  the  testimony  this 
witness  was  to  give  upon  the  trial,  and  the  bald  question  that  we  have 
presented  is  whether  the  making  of  such  an  agreement  between  an 
attorney  who  represented  a  party  to  an  action  and  a  person  who  was 
to  be  called  as  a  witness  to  prove  the  cause  of  action  is  professional 
misconduct. 

The  law  recognizes  a  contract  between  an  attorney  and  his  client 
by  which  the  attorney  is  to  receive  for  the  services  that  he  renders 
in  an  action  a  sum  of  money  contingent  upon  success,  and  the  law 
also  allows  a  party  to  an  action  who  is  vitally  interested  in  the  result 
of  the  trial  the  right  to  give  testimony  to  be  considered  by  the  court 
or  jury  in  determining  the  questions  at  issue.  The  interest  of  a  party 
to  an  action  giving  such  testimony  is,  however,  apparent  from  the 
nature  of  the  case,  and  the  weight  to  be  given  to  such  testimony  is 
to  be  considered  in  view  of  the  interest  of  the  party  testifying.  But, 
when  other  witnesses  are  called  to  substantiate  a  claim  or  defense, 
they  occupy  an  entirely  different  position.  They  appear  as  witnesses, 
and,  in  the  absence  of  proof  of  facts  showing  interest  in  the  case, 
their  testimony  stands  on  a  very  different  plane  from  that  of  interested 
witnesses,  whose  testimony  is  allowed,  but  whose  interest  in  tlie  re- 
sult of  the  controversy  leaves  their  credibility  a  question  to  be  deter- 
mined by  the  court  or  jury.  [1]  Article  76  of  the  penal  law  prescribes 
penalties  for  using  forged  or  fraudulently  altered^  evidence,  or  in- 
ducing another  to  give  false  testimony  on  the  trial.  Thus  by  section 
810  a  person  who  upon  any  trial  or  other  proceeding  authorized  by  law 
offers  or  procures  to  be  offered  in  evidence  as  genuine  a  book,  paper, 
or  other  instrument  in  writing,  knowing  the  same  to  have  been  forged 
or  fraudulently  altered,  is  guilty  of  a  felony.  Section  811  makes  it 
a  felony  to  make  or  prepare  any  false  record,  instrument  in  writing, 
or  other  matter  or  thing  with  intent  to  produce  it  or  allow  it  to  be 
produced  in  evidence.  Section  813  makes  a  person  guilty  of  a  misde- 
meanor who,  without  giving,  offering,  or  promising  a  bribe,  incites 
or  attempts  to  procure  another  to  commit  perjury  or  to  give  false 
testimony  as  a  witness,  though  no  perjury  is  committed  or  false  tes- 
timony given,  or  to  withhold  true  testimony.  By  section  814  a  person 
who  practices  any  deceit  or  fraud  or  uses  any  threat,  menace,  or  vio- 
lence with  intent  to  prevent  any  party  to  an  action  or  proceeding  from 
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obtaining  or  procuring  any  book,  paper,  or  other  thing  which  might 
be  evidence  or  act  procuring  the  attendance  or  testimony  of  any  wit- 
ness therein  or  with  intent  to  prevent  any  person  having 'in  his  pos- 
session any  book,  paper,  or  other  thing  which  might  be  evidence  in 
such  suit  or  proceeding,  or  to  prevent  any  person  being  cognizant  of 
any  fact  material  thereto  from  producing  or  disclosing  the  same,  is 
guilty  of  a  misdemeanor.  Section  1632  provides  that  a  person  who 
willfully  procures  or  induces  another  to  commit  perjury  is  guilty  of 
subornation  of  perjury. 

It  is  the  object  of  these  provisions  to  surround  the  giving  of  testi- 
mony with  all  the  safeguards  possible  to  prevent  the  giving  of  false 
testimony  upon  a  trial  or  other  judicial  proceeding,  and  yet  every  one 
who  is  familiar  with  the  administration  of  justice  has  constantly 
called  to  his  attention  the  prevalence  of  perjury  by  parties  and  wit- 
nesses in  judicial  proceedings. 

If  agreements  between  attorneys  and  witnesses  upon  whose  testi- 
mony the  clients'  cases  depend  to  share  in  the  attorneys'  fees  for  con- 
ducting the  prosecution  are  to  be  approved,  it  will  be  almost  impos- 
sible to  prevent  perjury  and  the  violation  of  these  provisions  of  the 
penal  law  to  which  attention  has  been  called.  The  only  safeguard 
lies  in  the  fact  that  the  attorney  is  an  officer  of  the  court  upon  whom 
rests  the  responsibility  of  preventing  false  or  perjured  testimony  and 
calling  only  those  witnesses  whom  he  believes  to  be  truthful  witnesses 
testifying  to  facts  as  they  understand  them  to  be,  and  there  can  be  no 
greater  professional  misconduct  than  for  an  attorney  and  counselor 
at  law  to  make  agreement  by  which  a  witness  is  to  share  in  the  result 
of  the  action,  and  then  calling  the  witness  and  offering  his  evidence 
to  the  court  and  jury  as  testimony  to  influence  them  in  the  determina- 
tion of  the  questions  submitted.  A  witness  who  demands  and  re- 
ceives compensation  or  a  promise  of  compensation  for  giving  his  tes- 
timony is  necessarily  a  discredited  witness,  and  an  attorney  and  coun- 
selor at  law  who  knowingly  makes  an  agreement  with  a  witness,  by 
which  he  agrees  to  pay  a  witness  a  sum  of  money  or  an  interest  in 
the  recovery  as  compensation  for  the  giving  of  particular  testimony 
rather  than  other  testimony,  or  in  consequence  of  an  express  or  im- 
plied threat  to  testify  against  a  party  proposing  to  call  him  as  a  wit- 
ness, unless  he  receives  compensation  from  the  party  proposing  to  call 
him,  is  making  an  agreement  which  is  plainly  contrary  to  public  policy, 
and  one  which  is  subversive  of  the  orderly  and  efficient  administra- 
tion of  justice.  We  are  aware  that  witnesses  who  are  to  be  called  to 
give  expert  testimony  which  involves  the  special  knowledge  and  skill 
of  the  witness  and  often  require  examination  and  study  upon  a  par- 
ticular branch  of  science  are  from  the  necessity  of  the  case  justified 
in  demanding  and  receiving  compensation  for  the  time  and  labor  de- 
voted to  the  investigation  of  the  particular  science  about  which  they  are 
to  testify,  but  this  practice  has  been  allowed  from  the  necessity  of  the 
case  and  the  inability  of  courts  and  juries  to  determine  questions  with- 
out the  benefit  of  such  expert  knowledge.  And  there  has  grown  up 
a  habit  in  cases  where  witnesses  who  are  in  impoverished  circum- 
stances can  be  paid  by  the  party  calling  them  for  the  time  actually 
lost  in  attending  at  court  or  before  the  tribunal  where  they  arc  to 
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give  testimony.  But  in  all  these  cases  the  witness  receives  compensa- 
tion, not  for  swearing  to  a  particular  state  of  facts,  but  for  the  time 
and  labor  expended  in  the  investigation  of  an  abstruse  subject  about 
which  testimony  is  to  be  given  or  the  time  lost  in  attending  at  the 
tribunal  where  the  testimony  is  to  be  given.  Such  an  agreement,  how- 
ever, can  never  be  valid  where  the  ar.iount  to  be  paid  is  to  depend 
upon  the  testimony  that  he  is  to  give,  and  where  his  right  to  compensa- 
tion depends  upon  the  result  of  the  litigation  in  which  he  testifies.  It 
is  apparent,  therefore,  that  the  mere  making  of  such  an  agreement 
as  the  respondent  admits  he  made  in  this  case  by  which  a  witness 
that  he  intended  to  call  and  did  call  to  prove  his  case  should  have  a 
substantial  portion  of  the  recovery,  if  one  was  obtained,  is  a  most  seri- 
ous professional  misconduct  demanding  the  strongest  condemnation. 
[2]  If  we  accept  the  respondent's  statement  of  the  conditions  under 
which  this  contract  was  made,  his  conduct  becomes  the  more  serious 
and  indefensible.  He  had  a  witness  who  made  a  statement  to  him 
as  to  the  facts  to  which  he  would  testify.  As  the  time  of  the  trial 
approached,  this  witness  threatened,  unless  he  was  given  an  inter- 
est in  the  recovery,  to  testify  to  a  different  state  of  facts  which 
would  be  injurious  to  the  respondent's  client's  cause  of  action.  To 
prevent  the  proposed  witness  carrying  out  his  threat,  and  testifying 
to  facts  which  prevent  a  recovery,  the  respondent  made  a  contract  to 
pay  to  the  witness  a  material  part  of  the  recovery  if  one  was  obtained. 
It  would  seem  to  be  quite  immaterial  upon  this  investigation  which 
was  the  true  version — that  which  the  proposed  witness  had  'first 
stated  or  that  which  he  threatened  to  testify  to  unless  his  demand  was 
complied  with — ^although  it  might  be  material  as  to  whether  the  re- 
spondent was  guilty  of  a  crime  under  section  813  of  the  penal  law. 
But  to  give  or  offer  to  give  a  consideration  to  a  proposed  witness  to 
testify  in  a  particular  way  upon  a  trial  whether  the  particular  way  in 
which  the  witness  was  to  testify  was  true  or  not  is  clearly  a  violation 
of  the  duty  of  an  attorney  and  a  breach  of  his  obligation  to  the  court 
and  to  the  state  whose  officer  he  is.  Whether  he  made  this  agreement 
with  intent  to  perform  it  or  not  is  immaterial.  He  made  it  to  induce 
the  witness  to  testify  to  particular  facts  where,  according  to  the  re- 
spondent's statement,  the  witness  had  threatened  to  testify  differently, 
unless  he  was  paid  for  the  testimony  that  he  was  to  give.  The  claim 
that  the  respondent  repudiated  the  contracts  by  a  simple  message 
over  the  telephone  is  no  possible  defense.  The  offense  was  in  making 
the  agreements.  The  repudiation  was  evidently  an  afterthought.  It 
was  not  believed  in  the  action  brought  by  the  doctor  upon  the  con- 
tract, and  the  doctor  was  allowed  to  retain  the  instruments,  was  called 
as  a  witness  with  them  in  his  possession,  and  testified  to  the  facts 
which  he  said  he  would  testify  to  if  the  instruments  were  given.  And 
then  the  respondent  with  knowledge  of  the  fact  that  the  witness  had 
these  instruments  in  his  possession,  and  with  knowledge  that  he  had 
agreed  to  give  to  the  witness  a  substantial  part  of  the  recovery  if  one 
was  obtained,  allowed  the  witness  to  swear  that  he  had  no  interest  in 
the  recovery,  and  had  no  understanding  as  to  what  his  pay  was  to  be. 
Having  made  such  agreements,  his  obligation  to  the  court  and  to  the 
public  required  that  he  should  have  called  the  attention  of  the  court 
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to  the  fact  that  such  agreements  existed,  so  that  the  jury  in  consider- 
ing the  testimony  of  the  physician  could  understand  that  he  was  inter- 
ested in  the  recovery.  We  are  therefore  forced  to  the  conclusion  that 
the  respondent  was  guilty  of  the  most  serious  professional  miscon- 
duct, if  he  was  not  guilty  of  a  crime,  under  the  provisions  of  the  penal 
law  before  cited. 

The  question,  then,  is  what  the  punishment  should  be.  The  serious 
aspect  of  this  case  is  the  way  that  the  respondent  has  treated  this 
charge.  Both  in  the  Municipal  Court  action  and  in  this  proceeding,  he 
seems  to  have  considered  as  a  defense  to  this  charge  that  this  proposed 
witness  exacted  this  agreement  as  a  con'^ition  to  his  testifying  to  the 
facts  required  by  the  respondent  and  his  client,  and  the  fact  that  a  wit- 
ness made  a  demand  for  compensation  for  giving  testimony  in  a  par- 
ticular way  which  would  be  favorable  to  the  respondent  and  his  client 
with  a  threat  that  he  would  testify  to  a  different  state  of  facts  if  the 
agreement  for  compensation  was  not  given  seem  to  be  looked  upon  as 
a  complete  defense  to  a  charge  of  professional  misconduct  for  making 
such  an  agreement.  It  is  the  attitude  of  the  respondent  in  making 
the  agreements  and  in  his  answer  to  these  charges  that  forces  us  to 
the  conclusion  that  he  is  not  fit  to  remain  a  member  of  a  profession 
the  proper  performance  of  whose  duties  requires  honesty  and  int^rity. 

The  testimony  given  by  Dr.  Dawbam  was  in  an  action  tried  in  the 
United  States  Circuit  Court,  and,  in  view  of  that  testimony,  the  facts 
as  they  now  appear  by  his  own  affidavit  should  be  considered  by  the 
United  States  attorney;  and  the  petitioner  should,  we  think,  call  his 
attention  to  the  facts  appearing  upon  this  application. 

It  follows,  therefore,  that  upon  the  respondent's  own  statement  of 
his  connection  with  this  transaction  he  must  be  disbarred,  and  the 
application  is  therefore  granted.    All  concur. 


OGILBY  et  al.  v.  HICKOK. 
(Supreme  Court,  Appellate  Division,  First  Department.     April  7,  1911.) 

1.  Trusts  (§  159*) — Qualifications  op  Trustee— Interest. 

An  agreement  whereby  one  who  has  a  beneficial  interest  in  real  estate 
agreed  to  take  and  manage  the  property  for  the  benefit  of  others  to  the 
extent  of  two-thirds  thereof  is  not  invalid  because  of  his  beneficial  lnt»- 
est,  but  he  may  act  as  trustee  for  such  others  under  the  trust  which  ex- 
tends over  the  whole  estate  for  the  purpose  of  its  management. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §  206;  Dec.  Dig.  % 
159.*] 

2.  Trusts  (§  160*) — ^Agreement  Creating  Trusts— Designation  of  TBtrsicE 

—Effect. 

Where  the  trustee  appointed  by  a  valid  trust  agreement  is  disqualified, 
the  trust  is  not  thereby  rendered  invalid,  but  the  Supreme  Court  will  ap- 
point an  agent  to  carry  it  out. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent.  Dig.  §  204;  Dec.  Dig.  J 
160.*] 

3.  Perpetuities  (§  4*) — Trust  Agreements— Validity. 

A  trust  agreement  for  the  management  of  real  estate  until  the  death  of 
the  survivors  of  two  beneficiaries  in  being,  and  for  the  distribution  of 

*For  other  caset  lee  same  topic  &  S  numbeu  ia  Dec.  A  Am.  Digs.  1907  to  date.  4fc  Rep'r  lndtzi» 
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the  trust  property  among  the  heirs  of  the  three  beueficlarieSf  is  not  viola- 
tive of  the  law  against  perpetuities;  for  the  trust  will  terminate  on  the 
death  of  the  survivor  of  the  two  beneficiaries. 

[Ed.  Note.— -For  other  cases,  see  Perpetuities,  Cent  Dig.  IS  4-44 ;  Dec. 
Dig.  §  4.*] 

4.  Trusts  (§  11*) — ^Agreements  Creating  Trusts— Vauditt. 

A  trust  agreement  for  the  management  of  real  estate  for  designated 
beneficiaries  which  provides  that  the  trustee  shall  divide  the  net  rents 
and  profits  as  they  accrue  equally  between  the  beneficiaries,  and  pay  the 
same  monthly  to  each,  gives  the  trustee  power  to  collect  the  rents  and 
profits  and  apply  the  same,  and  the  agreement  is  not  invalid  as  not  giving 
such  power. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  f  9 ;  Dec.  Dig.  §  11.*] 

6.  Partition  (§  22*) — Actions— Agreements. 

An  agreement  between  a  brother,  holding'  the  legal  title  to  real  estate, 
and  his  two  sisters,  whereby  he  agrees  to  hold  the  property  in  trust,  and 
tfcat  on  written  demand  of  any  two  parties  to  the  agreement  he  will  sell 
the  premises  for  a  specified  sum  and  divide  the  proceeds,  etc.,  is  an  en- 
forceable contract  precluding  a  suit  for  partition,  whether  the  agreement 
is  construed  as  creating  a  trust  for  the  management  of  the  property,  or 
as  an  agreement  not  to  partition  or  sell  except  under  specified  conditions. 

[Ed.  Note. — ^For  other  cases,  see  Partition,  Cent  Dig.  {  73;  Dec.  Dig. 
§22.^] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Lena  H.  O^ilby  and  another  against  Chandlee  H.  Hickok. 
From  an  interlocutory  judgment  sustaining  a  demurrer  to  a  separate 
defense,  defendant  appeals.    Reversed,  and  demurrer  overruled. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
CLARKE,  and  DOWLING,  JJ. 

Ralph  P.  Buell,  for  appellant. 

Arthur  O.  Townsend,  for  respondents. 

Mclaughlin,  J.  The  complaint  alleges  that  the  mother  of  the 
plaintiffs  and  defendant  in  1905  died  intestate,  leaving  as  her  sole 
heirs  at  law  the  parties  to  this  action ;  that  at  the  time  of  her  death 
she  was  seised  and  possessed  of  certain  real  estate  situate  in  the  city 
of  New  York;  that  prior  to  her  death,  without  any  consideration, 
she  conveyed  the  real  estate  to  the  defendant  upon  his  promise  to  hold 
it  for  her  sole  use  and  benefit,  and  to  reconvey  to  her,  or  her  heirs, 
whenever  she  or  they  so  requested;  that  the  deed  of  conveyance  to 
the  defendant  was  recorded,  and  some  time  thereafter  he,  at  her  re- 
quest, reconveyed  the  property  to  her,  but  that  the  deed  of  conveyance 
was  never  recorded  and  has  been  lost.  The  judgment  demanded  is 
that  it  be  decreed  that  each  of  the  plaintiffs  and  defendant  is  seised 
and  possessed  in  fee  simple,  subject  to  a  mortgage  now  on  the  prem- 
ises, of  an  equal  undivided  third  part  thereof;  that  the  premises  are 
so  situate  that  an  actual  partition  cannot  be  had ;  that,  for  that  reason, 
the  premises  be  sold  and  the  proceeds  derived  therefrom  paid  to  the 
parties  according  to  their  respective  rights  therein ;  that  the  defendant 
account  for  the  rents  received,  and  whatever  amount  may  be  found 
due,  together  with  the  costs  of  the  action,  be  deducted  from  his  share. 

As  a  separate  defense  the  defendant  alleged  that,  after  the  death 

*For  otber  cases  see  same  topic  ft  9  KmcBBB  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indtees 
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of  his  mother,  a  dispute  arose  between  the  plaintiffs  and  defendant 
concerning  the  premises  in  question,  and,  in  order  to  settle  the  same, 
amicably  adjust  the  claims  of  the  parties,  and  preserve  the  defendant's 
rights  in  the  premises,  they  entered  into  an  agreement  in  writing, 
which  is  annexed  to  and  made  a  part  of  such  defense.  This  agree- 
ment recites : 

"In  consideration  of  the  love  and  effection  which  the  'said  Chandlee  H. 
Hickok  bears  to  his  said  sisters,  and  of  the  sum  of  one  dollar  to  him  in  hand 
paid,  by  each  of  said  sistei*s,  the  receipt  whereof  is  hereby  acknowledged,  and 
in  consideration  of  the  moral  obligation  recognized  by  him  to  them,  and  in 
further  consideration  of  each  of  his  said  sisters  releasing  to  him  •  •  • 
all  claims,  legal  and  equitable,  which  each  of  said  sisters  might  hare  upon 
the  property  hereinafter  described,  which  she  does  hereby  so  release,  the  said 
Ohandlee  H.  Hickok  agrees  tb  hold  the  premises  knoii^-n  as  Number  43  East 
l^^fty-Ninth  street,  Manhattan,  New  York  City,  heretofore  conveyed  to  him 
by  his  mother,  in  trust  for  himself  and  each  of  said  sisters  and  their  respec- 
tive heirs,  in  equal  shares,  and  that  he  will,  upon  demand,  execute  and  hare 
recorded  a  deed  in  proper  form  showing  the  interest  of  his  said  sisters  In 
said  property.  Upon  the  written  demand  of  any  two  parties  hereto,  or  their 
legal  representatives,  the  trustee  shall  be  required  to  sell  said  premises  for 
sixty  thousand  dollars  ($60,000)  or  upwards,  at  any  time,  and  said  trustee 
shall  have,  power  to  sell  the  same  at  a  less  price  upon  the  written  consent  of 
all  of  the  parties  hereto,  or  their  legal  represwitatives.  •  •  •  In  case  of 
the  sale  of  said  premises  the  proceeds  of  said  sale  shall  be  divided  Into  three 
equal  parts  and  shall  be  paid  to  each  of  the  respective  parties  hereto.  «  •  « 
TTpon  the  death  of  the  survivor  of  said  Lena  H.  Ogilby  and  Anne  H.  Ogilby, 
this  trust  shall  terminate  and  the  property  shaH  be  divided,  or  the  fund  from 
the  sale  thereof  distributed,  among  the  heirs  at  law  of  the  three  beneficiaries 
above  named.  For  the  purpose  of  distribution  the  interests  of  said  three 
beneficiaries  shall  be  considered  as  vesting  at  the  date  of  this  agreement** 

The  agreement  also  contains  a  provision  as  to  the  rents  and  profits 
derived  from  the  premises  and  a  division  of  the  same  equally  among 
all  of  the  parties  thereto.  • 

The  plaintiffs  demurred  to  this  defense  upon  the  ground  that  the 
same  was  insufficient  in  law  upon  the  face  thereof.  The  demurrer 
was  sustained,  and  from  an  interlocutory  judgmetit  to  that  eflFect  the 
defendant  appeals. 

[  1  ]  The  demurrer  was  sustained  upon  the  ground,  as  appears  from 
the  opinion  delivered  by  the  learned  justice  sitting  at  Special  Term, 
that  the  agreement  was  ineffectual  for  any  purpose  because  it  made 
the  defendant  a  trustee  for  his  own  benefit.  I  do  not  think  the  agree- 
ment is  subject  to  this  criticism.  The  fact  that  the  defendant  has  a 
beneficial  interest  in  the  real  estate  in  question  does  not  prevent  his 
taking  charge  of  the  same  for  himself  and  others  having  a  like  inter- 
est therein.  Of  course,  the  same  person  cannot  be  at  the  same  time 
trustee  and  beneficiary  of  the  same  interest.  Woodward  v.  James,  115 
N.  Y.  346,  22  N.  E.  150.  Here  the  defendant  is  to  take  and  manage 
the  property,  at  least  to  the  extent  of  two-thirds  of  it,  not  for  himself, 
but  for  the  benefit  of  the  plaintiffs.  He  can  therefore  act  as  trustee 
for  them,  and  that  trust  is  over  the  whole  estate  for  the  purpose  of 
its  management  and  disposition.  [2\  And,  if  it  were  held  that  he 
was  disqualified  for  any  reason  from  acting,  that  would  not  destroy 
the  agreement  because  the  trust  thereby  created  would  then  vest  in 
the  Supreme  Court,  which  would  appoint  its  agent  to  carry  out  the 
same.    Rankine  v.  Metzger,  69  App.  Div.  264,  74  N.  Y.  Supp.  649, 
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affirmed  174  N.  Y.  540,  66  N.  E.  1115;  Losey  v.  Stanley,  147  N.  Y. 
560,  42  N.  E.  8;  Rogers  v.  Rogers,  111  N.  Y.  228,  18  N.  E.  636; 
People  ex  rel.  Collins  v.  Donohue,  70  Hun,  317,  24  N.  Y.  Supp.  437. 

[3]  It  is  also  urged  that  the  trust  is  invalid  because  it  violates  the 
law  against  perpetuities,  but  the  agreement  expressly  states  that  the 
trust  is  to  terminate  upon  the  death  of  the  survivor  of  the  plaintiffs, 
both  of  whom  were  in  being  at  the  time  the  agreement  was  made.  It 
is  true  that  provision  is  made  for  distributing  the  trust  property 
among  "the  heirs  of  the  three  beneficiaries,"  but  this  provision  must 
be  construed  in  connection  with  the  one  above  referred  to,  which 
terminates  the  trust  upon  the  death  of  the  survivor  of  the  plaintiffs. 

[4]  The  further  suggestion  is  made  that  a  valid  trust  was  not 
created  because  defendant  was  not  given  the  power  to  collect  the 
rents  and  profits  and  apply  the  same.  A  fair  construction  of  the 
agreement,  I  think,  clothes  him  with  that  power.    It  provides  that: 

'•The  trustee  shall  divide  the  net  rents  and  profits  •  •  •  as  they  ac- 
crue, eciually  between  the  three  henefieiaries  and  pay  the  same  monthly  to 
each.     •     •     ♦" 

This  he  could  not  do  unless  he  had  the  power  to  collect. 

[5]  I  am  of  the  opinion  that  the  agreement  constitutes  a  good 
defense  to  this  action,  and  this  whether  it  be  construed  as  creating  a 
trust  for  the  management  of  the  property  until  the  death  of  the  sur- 
vivor of  the  plaintiffs  (Harris  v.  Larkins,  22  Hun,  488)  or  as  an 
agreement  not  to  partition  or  sell,  except  under  certain  conditions. 
A  consideration  of  the  whole  agreement  indicates  that  each  party  to 
it  intended  to  bind  himself  to  the  plan  expressed  for  the  future  man- 
agement and  disposition  of  the  property.  Their  minds  met  on  that 
subject,  and  what  they  intended  to  accomplish  is  clearly  expressed. 
The  property  was  not  to  be  sold  without  the  consent  of  all,  unless 
$60,000  or  upwards  could  be  obtained  for  it,  and  then  only  when  at 
least  two  of  the  parties  so  desired.  It  could  not  be  sold  for  any  less 
price  except  upon  the  consent  of  all  the  parties.  Those  conditions  were 
to  be  maintained  until  the  death  of  both  the  plaintiffs.  In  the  mean- 
time the  rents  and  profits  were  to  be  divided  equally  among  all  of 
them.  The  consideration  for  the  promise  of  each  party  was  the  prom- 
ise of  the  other.  The  agreement  has  all  the  elements  of  a  valid  con- 
tract and  should  be  enforced,  and,  if  so,  a  sale  in  partition  cannot  be 
had. 

The  interlocutory  judgment  appealed  from  is  therefore  reversed, 
with  costs,  and  the  demurrer  overruled,  with  costs,  with  leave  to  plain- 
tiffs to  withdraw  demurrer  upon  payment  of  cdsts  in  this  court  and  in 
the  court  below.    All  concur. 
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BUCK  V.  CLEVELAND  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department     March  8,  19UL) 

Mines  and  Minerals  (§  56*) — Conveyances  and  Contracts — Construction 
OF  Mining  Lease — Rights  Acquired. 

The  owner  of  land  entered  into  an  "agreement"  with  one  S.,  whereby, 
in  consideration  of  $1  and  the  performance  of  the  covenants  expressed, 
he  sold  to  S.  *'the  exclusive  right  and  privilege  to  prospect  for,  mine, 
take  and  quarry  for  any  and  all  kinds  of  minerals,"  with  the  right  to 
take  away  the  same  and  to  an  entry  upon  the  lands  to  erect  necessary 
buildings  thereon  for  that  purpose,  for  which  S.  agreed  to  pay  the 
owner  25  cents  per  ton  for  commercial  minerals  taken  from  the  land, 
the  owner  retaining  the  right  to  enter  for  breach  of  covenants  and  to 
declare  the  contract  at  an  end.  The  agreement  was  to  be  binding  on  the 
heirs  and  assigns  of  tlie  parties,  and  subsequently  the  parties  executed 
what  they  called  a  lease,  which  recited  the  previous  agreement  and 
provided  that  it  was  intended  to  grant  and  convey  to  S.,  his  heirs  and 
assigns,  the  sole  and  exclusive  right  and  privilege  forever,  or  so  long  as 
he  should  perform  the  covenants  to  mine  and  carry  away  minerals,  and 
later  there  was  a  further  writing  between  the  parties  reciting  a  mining 
lease  and  fixing  a  different  price  per  ton.  The  several  written  agree- 
ments were  sealed,  acknowledged,  and  recorded  in  the  county  where  the 
land  was  situated.  Held,  that  the  instruments  were  in  effect  a  lease  of 
the  land  to  S.  to  prospect  for  minerals  creating  the  relation  of  landlord 
and  tenant  between  the  parties,  and  giving  to  S.  an  interest  which  he 
could  sublease,  and  a  personal  estate  which  would  pass  to  his  adminis- 
trator. 

[Ed.  Note. — For  other  cases,  see  Mines  and  Minerals,  Cent  D1&  {  106; 
Dec.  Dig.  §  56.*] 

Appeal  from  Special  Term,  St.  Lawrence  County. 

Action  by  Chester  Buck  against  Milo  L.  Cleveland  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and  new 
trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  and 
HOUGHTON,  JJ. 

Thortias  Spratt,  for  appellants. 
George  A.  Adams,  for  respondent. 

HOUGHTON,  J.  On  the  28th  day  of  May,  1884,  one  Hendrick 
was  the  owner  of  20  acres  of  land  in  which  were  supposed  to  be  de- 
posits of  talc,  soapstone,  iron  pyrites,  and  other  valuable  minerals, 
and  on  that  day  he  entered  into  what  was  termed  an  "agreement"  in 
writing  with  one  Spaulding,  whereby,  in  consideration  of  $1  and  the 
performance  of  the  covenants  expressed,  he  contracted  and  sold  to 
Spaulding  "the  exclusiye  right  and  privilege  to  prospect  for,  mine, 
take  and  quarry  for  any  and  all  kinds  of  minerals"  (enumerating  some 
of  them),  with  the  right  to  take  away  the  same,  together  with  the 
right  of  ingress  and  egress  upon  the  land  for  the  purpose  of  so  pros- 
pecting and  mining  and  carrying  away  the  material  which  he  might 
find,  together  with  a  right  to  build  shanties  or  buildings  upon  the  prop- 
erty necessary  in  prospecting,  mining,  or  reducing  such  materials  to 
commercial  form.  Spaulding  on  his  part  agreed  to  pay  to  Hendrick 
25  cents  for  every  gross  ton  of  commercial  material  which  he  might 
take  from  the  land,  and  to  commence  prospecting  within  60  days,  and 

*For  otiier  cases  see  same  tbpic  &  $  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  6  Rep*r  Indsxes 
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to  continue  and  work  and  put  upon  the  market  all  such  material  as 
he  might  find  for  which  there  was  a  paying  market,  and  to  prosecute 
the  work  in  a  business-like  manner  and  keep  a  true  account  of  such 
material  aud  pay  the  25  cents  per  gross  ton  every  30  days.  It  was 
further  provided  that,  in  the  event  of  Spaulding  failing  to  pay  or  keep 
his  agreement,  Hendrick  might  at  his  option  declare  the  contract  at 
an  end.  The  final  clause  declared  that  the  obligation  should  be  bind- 
ing upon  the  heirs  and  assigns  of  the  respective  parties. 

Spaulding  did  not  begin  operations  within  the  stipulated  60  days, 
and  in  November,  1898,  an  agreement  was  entered  into  reducing  the 
price  per  ton  from  25  cents  to  15  cents,  and  providing  that  operations 
should  begin  within  three  months.  Operations  were  not  begun  .within 
his  time,  but  in  March,  1900,  the  parties  executed  a  further  agreteient 
whereby  the  default  of  Spaulding  was  forgiven,  and  his  rights  under 
the  'lease,"  as  it  was  then  called,  more  clearly  defined.  There  was  a 
recital  of  the  making  of  the  contract  of  1884,  and  the  following  pro- 
vision was  made:  .    ^^    .  - 

,:  iV  ' 

"Said  agreements  or  leases  were  intended  and  should  be  construed  and 
held  to  grant  and  convey  to  said  Spaulding,  his  heirs  and  assigns,  the  sole 
nnd  exclusive  right  and  privilege  forever,  or  so  long  as  he  or  they  shall  per- 
form all  the  agreements  therein  contained  on  his  ^r  their  part  to  be  performed, 
to  prospect  for,  mine,  dig  and  quarry  for  any  and  all  kinds  of  minerals, 
talc,  soapstone,  marble,  pyrites  of  iron  or  any  other  valuable  material,  and 
take  away  all  of  the  same  which  he  or  they  may  discover  in  or  on  the 
premises  therein  described  or  referred  to  [all  on  condition  that  the  covenants 
and  agreements  of  Spaulding  should  be  Observed]." 

In  October,  1900,  there  was  a  further  writing  entered  into  between 
the  parties,  in  which  it  was  recited  that  at  different  times  the  parties 
had  entered  into  divers  agreements  or  "mining  leases"  relating  to  the 
mining  and  raising  of  mineral  ores  and  foregoing  all  past  royalties, 
and  stipulating  that  Spaulding  might  raise  and  remove  all  ores  and 
minerals  free  from  any  payments  to  the  lOtb  day  of  October,  1901, 
thereafter  to  pay  IS  cents  per  gross  touj. 

All  these  several  agreements  were  signed  by  both  parties,  sealed, 
and  acknowledged,  and  recorded  in  the  county  clerk's  office  of  the 
county  in  which  the  property  was  situated. 

On  the  21st  of  March,  1904,  Spaulding  entered  into  "an  article  of 
agreement  or  lease"  with  one  Roberts,  wherein  it  was  recited  that  he 
was  the  owner  of  several  mining  leases  made  by  Hendrick  to  himself, 
and  that  Roberts  was  desirous  of  obtaining  an  interest  in  such  leases 
and  agreements,  and  therefore,  for  a  valuable  consideration,  Spauld- 
ing agreed  "to  sublease  all  his  interests  in  the  above  mentioned  leases'' 
to  Roberts,  he  to  pay  all  of  Spaulding's  obligations  to  Hendrick,  and 
to  pay  to  Spaulding  $100  at  the  end  of  the  first  year  in  full  of  all 
royalties,  and  for  all  time  thereafter  15  cents  per  gross  ton,  not  less 
than  $250,  however,  for  the  second  year,  and  not  less  than  $500  for 
the  third  year,  and  as  much  more  as  the  15  cents  per  gross  ton  might 
make  it.  Roberts  was  given  the  privilege  to  discontinue  the  lease  at 
any  time  upon  three  months'  notice  upon  reconveying  the  same  and 
paying  up  all  past  dues,  and,  in  case  he  should  not  keep  his  covenants, 
Spaulding  had  the  option  on  30  days'  notice  to  cancel  the  lease  him- 
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self.  Roberts  agreed  to  diligently  prosecute  the  work  of  mining  and 
developing  the  mines  in  a  business-like  manner,  and  to  so  continue 
until  the  termination  of  his  lease,  keeping  proper  accounts  of  the  prod- 
uct marketed.  The  instrument  was  declared  to  be  binding  upon  the 
heirs  and  assigns  of  the  respective  parties,  and  was  duly  acknowledged 
and  recorded. 

In  July  following  Roberts  sold,  assigned,  released,  granted,  and 
conveyed  to  these  defendants  all  his  right,  title,  and  interest  in  and 
to  the  aforesaid  leases^  agreements,  and  conveyances  from  said  Spauld- 
ing  to  himself.  The  defendants  did  not  covenant  or  agree  to  perform 
or  carry  out  any  of  the  agreements  and  covenants  which  Roberts  had 
made  with  Spaulding,  but  they  did  enter  upon  the  premises  and  pros- 
pected and  mined,  and  were  in  such  possession  at  least  until  May, 
1906.  In  September,  1904,  Spaulding  died  intestate  at  Worcester, 
Mass.,  and  it  is  claimed  that  one  Blodget  was  appointed  administrator 
of  his  estate,  but  the  record  contains  no  proof  of  that  fact  Thereafter 
all  the  heirs  at  law  of  Spaulding  and  said  alleged  administrator,  al- 
though not  signing  as  such,  joined  in  an  instrument  assigning,  trans- 
ferring, and  setting  over  to  this  plaintiff  "all  the  leases  of  mining  or 
quarrying  rights  possessed  by  Spaulding  at  the  time  of  his  death," 
and  this  action  was  brought  to  recover  the  minimum  royalties  agreed 
to  be  paid  by  Roberts  up  to  March  21,  1908. 

The  theory  of  the  plaintiff  is  that  Spaulding  had  such  an  interest 
in  the  land  or  in  the  minerals  contained  in  it,  severed  from  the  sur- 
face of  the  soil,  as  passed  to  his  heirs  on  his  dying  intestate,  and  that 
Spaulding  leased  to  Roberts,  and  the  defendants  having  taken  an  as- 
signment of  such  lease  from  Roberts,  and  entered  into  possession,  are 
bound  by  the  covenants  which  Roberts  made,  although  they  made  no 
agreement  to  perform  them.  The  theory  of  the  defendants  is  that 
Spaulding  had  no  interest  in  the  land  or  minerals  which  could  pass 
to  his  heirs,  or  which  amounted  to  anything  more  than  an  incorporeal 
right,  giving  him  no  right  to  sublease,  and  casting  no  obligation  on  the 
assignee  of  such  lease  to  pay  rent  or  perform  any  covenants,  because 
he  had  no  land  with  which  the  covenant  could  run. 

There  is  great  confusion  in  the  authorities,  and  the  right  or  estate 
which  Spaulding  obtained  from  Hendrick  is  very  difficult  to  define. 
It  seems  clear  to  me  that  Hendrick  did  not  convey  to  him  the  minerals 
in  the  ground  severed  from  the  surface  of  the  soil.  The  minerals 
were  unknown  and  were  supposed  to  be  of  different  kinds,  and  the  va- 
rious instruments  do  not  indicate  any  intent  to  sever  a  block  of  min- 
eral of  any  particular  kind  from  the  soil  and  separately  convey  it  as 
such,  notwithstanding  the  exclusive  privilege  or  right  to  mine  forever 
or  as  long  as  the  covenants  were  performed. 

In  Pennsylvania,  where  the  doctrine  of  disseverance  of  minerals 
from  the  land  itself  is  carried  to  its  fullest  extent  as  applied  to  coal  in 
place,  it  held  that  there  must  be  a  known  mineral  and  a  clear  intent  of 
the  parties  to  make  a  severance,  and  to  pass  title  to  the  mineral  alone. 
Denniston  v.  Haddock,  200  Pa.  426,  50  Atl.  197.  So,  too,  it  is  appar- 
ent that  Spaulding  obtained  more  than  a  mere  incorporeal  right  in  the 
land,  and  more  than  a  mere  license  to  prospect  and  mine.  His  right 
to  prospect  for,  dig,  and  carry  away  the  minerals  was  exclusive,  and 
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existed  as  long  as  minerals  could  be  found  in  paying  quantities,  and 
as  long  as  he  paid*  the  stipulated  rental  or  royalty.  Besides,  he  had 
the  right  to  occupy  the  land  itself  for  the  purpose  of  mining  and  to 
erect  buildings  thereon.  Hendrick  did  not  have  the  right  to  terminate 
the  lease  except  upon  breach  of  condition,  and  therefore  Spaulding's 
tenancy  was  greater  than  at  will  or  suflferance. 

The  authorities  in  our  state  throw  very  little  light  upon  the  ques- 
tion. Following  the  Pennsylvania  decisions,  the  contract  in  Genet  v. 
D.  &  H.  C.  Co.,  122  N.  Y.  505,  25  N.  E.  922,  was  deemed  by  the  Sec- 
ond Division  of  the  Court  of  Appeals  to  be  a  conveyance  of  coal  in 
place;  but  upon  a  further  consideration  of  the  contract  (136  N.  Y. 
593,  32  N.  E.  1078,  19  h.  R.  A.  127)  this  construction  was  repudiated, 
and  it  was  held  that  the  instrument  was  a  simple  executory  contract 
for  the  mining  of  coal  in  a  certain  manner  to  be  paid  for  at  a  certain 
price.  It  was  held  in  Baker  v.  Hart,  123  N.  Y.  470,  25  N.  E.  948, 
12  h.  R.  A.  60,  that  an  instrument  termed  a  lease,  which  gave  to  the 
lessee  the  sole  and  exclusive  right  of  entering  in  and  upon  the  lands 
of  the  lessor  for  the  purpose  of  quarrying,  cutting,  crushing,  and  re- 
moving stone  for  the  term  of  10  years,  but  not  to  hold  possession  of 
any  part  of  the  said  lands  for  any  other  purpose,  gave  the  lessees  no 
right  of  action  for  trespass  against  a  stranger  for  quarrying  stone  be- 
cause they  had  title  to  only  such  stone  as  they  should  quarry  and  re- 
move within  the  specified  term.  In  Moore  v.  Brown,  139  N.  Y.  127, 
34  N.  E.  772,  it  was  held  that  one  who  had  the  right  to  mine  upon 
state  lands  upon  paying  a  royalty  did  not  have  such  an  estate  in  the 
land  as  entitled  him  to  maintain  ejectment. 

Petroleum  oil  and  natural  illuminating  gas  differ  widely  from  other 
minerals  in  the  ground.  They  cannot  be  blocked  out  and  conveyed 
separately  because  of  their  wandering  character.  In  a  sense  they  can- 
not be  owned  until  reduced  to  possession.  In  Wagner  v.  Mallory, 
169  N.  Y.  501,  62  N.  E.  584,  the  right  to  produce  oil  which  had  been 
given  in  lands  was  held  not  to  pass  by  a  subsequent  deed  of  the  land 
itself,  and  such  right  was  declared  to  be  a  personal  property  right.  A 
right  to  prospect  for  gas  and  to  bore  for  oil  upon  the  land  of  another 
is  much  more  than  a  right  to  hunt  in  a  field  or  to  fish  in  a  pond. 
Thousands  of  dollars  may  be  expended  in  prospecting,  and  the  product 
may  be  worth  hundreds  of  thousands  of  dollars,  and  it  would  seem 
that  such  right  was  entitled  to  some  classification  commensurate  with 
its  vast  property  interests. 

Chapter  372  of  the  Laws  of  1883  declared  oil  wells  to  be  personal 
property  for  all  purposes  except  taxation.  Prior  to  the  statute,  it 
would  appear  that  the  courts  recognized  some  kind  of  a  right  relating 
to  real  property  in  such  a  lease.  Eaton  v.  A.  G.  Co.,  122  N.  Y.  416, 
25  N.  E.  981;  Allegany  Oil  Co.  v.  Bradford  Oil  Co.,  21  Hun,  26,  af- 
firmed, 86  N.  Y.  638;  Alford  v.  Cobb,  35  Hun,  651;  Shepherd  v. 
McCalmont  Oil  Co.,  38  Hun,  37.  In  Bamsdall  v.  Bradford  Gas  Co., 
225  Pa.  338,  74  Atl.  207,  26  L.  R.  A.  (N.  S.)  614,  a  lease  for  the  sole 
purpose  of  mining  and  operating  for  oil,  gas,  and  other  minerals,  and 
of  laying  pipe  lines  and  building  tanks  on  a  described  tract  of  land, 
was  held  to  create  a  corporeal  interest  in  the  premises,  and  not  merely 
a  license  to  enter  and  operate  for  oil  and  gas.    In  Consolidated  Coal 
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Co.  V.  Peers,  150  111.  344,  37  N.  E.  937,  an  instrupient  under  seal 
giving  the  so-called  lessee  sole  and  exclusive  right  to  mine  coal  on 
certain  lands  was  held  to  create  an  interest  in  land,  and  not  a  mere 
license.  To  the  same  effect  is  McDowell  v.  Hendrix,  67  Ind,  513. 
In  Gaston  v.  Plum,  14  Conn.  344,  an  instrument  giving  a  party  the 
right  to  dig  or  mine  on  a  specified  tract  of  land  for  a  specified  period 
was  held  to  be  more  than  a  mere  license  and  to  create  an  interest 
in  the  property. 

In  Heywood  v.  Fulmer,  158  Ind.  658,  32  N.  E.  574,  18  L.  R  A. 
491,  a  receipt  for  a  specified  sum  of  money  paid  "for  the  exclusive 
right  to  all  gravel  and  sand  f pr  the  year  above  named  and  excluding 
all  other  parties  from  said  premises,"  specifying  the  sand  bar,  was 
held  to  be  a  lease  for  the  specified  time,  and  not  a  mere  license  to  take 
sand.  In  Indiana  Natural  Gas  Company  v.  Hinton,  159  Ind.  398,  64 
N.  E.  224,  and  in  Burton  v.  Forest  Oil  Company,  204  Pa.  349,  54 
Atl.  266,  assignees  of  gas  and  oil  leases  who  went  into  possession  un- 
der assignments  were  held  to  be  liable  without  personal  agreement 
therefor  to  pay  the  stipulated  rent  or  royalties  on  the  ground  that  the 
leases  were  such  interest  in  the  land  that  a  covenant  to  pay  the  rent 
followed  upon  transfer  and  entry  thereunder. 

A  feature  of  some  of  the  above  cases  is  that  the  land  itself  was 
leased  for  the  sole  purpose  of  prospecting,  digging,  extracting,  and 
taking  away  whatever  should  be  found.  Such  is  a  fair  interpretation 
of  the  lease  under  consideration.  By  simply  transposing  its  provi- 
sions, it  appears  plainly  that  Hendrick  leased  the  entire  20-acre  tract 
of  land  to  Spaulding  for  the  purpose  of  prospecting  for  and  digging 
and  carrying  away  such  minerals  as  he  might  find.  By  the  subsequent 
paper  which  they  executed  between  themselves,  they  injected  into  the 
original  contract  the  words  ''grant  and  convey,"  but  this  was  with 
reference  to  the  right  to  prospect  only.  This,  however,  did  not  amount 
to  a  conveyance  of  the  land  or  of  the  minerals  in  place.  By  the  vari- 
ous papers  which  they  executed  they  described  tfie  original  writing 
as  a  "lease."  Spaulding  was  given  the  right  to  erect  such  buildings  or 
shanties  as  he  might  see  fit  on  any  part  of  the  20  acres,  and  to  pass 
over  or  dig  up  any  part  of  it.  Manifestly  Hendrick  understood  he 
was  giving,  and  Spaulding  believed  he  was  getting,  some  kind  of  in- 
terest in  the  land  greater  than  a  mere  personal  right  to  hunt  for  min- 
erals therein,  but  not  title  to  the  land  or  to  the  minerals  not  severed 
therefrom.  In  effect,  as  I  view  it,  Hendrick  leased  to  Spaulding  the 
20  acres  described  for  the  purpose  of  prospecting  for  minerals  thereon, 
and  digging  and  carrying  away  such  as  he  might  find.  It  is  unimpor- 
tant that  the  right  to  prospect  and  dig  is  first  spoken  of  in  the  instru- 
ment. The  whole  instrument  illuminated  by  the  subsequent  writings 
show  that  he  intended  to  lease  the  20  acres  for  the  purpose  specifi^. 
This  created  the  relation  of  landlord  and  tenant  notwidistanding  the 
fact  that  tfie  rent  was  regulated  by  the  number  of  tons  of  minerals 
which  should  be  extracted.  Gilmore  v.  Ontario  Iron  Co.,  22  Hun,  391, 
affirmed,  86  N.  Y.  455 ;  Barry  v.  Smith,  1  Misc.  Rep.  240,  23  N.  Y. 
Supp.  129,  affirmed,  69  Hun,  88,  23  N.  Y.  Supp.  261. 

My  conclusion  is  that  Spaulding  had  such  an  interest  in  the  land 
that  he  could  sublease  to  Roberts,  and  that  the  instrument  he  executed 
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to  Roberts  was  a  lease  and  not  a  conveyance,  and  that  the  defendants 
by  taking  an  assignment  of  such  lease  and  going  into  possession  bound 
themselves  to  pay  the  rent  which  he  had  agreed  to  pay  as  long  as  they 
remained  in  possession  although  they  entered  into  no  personal  agree- 
ment so  to  do.  But,  although  Spaulding  held  more  than  a  license  and 
more  than  an  incorporeal  right  in  the  property,  he  did  not  hold  an 
estate  of  inheritance  which  would  pass  to  his  heirs  on  his  death.  At 
most,  it  was  simply  a  chattel  real  (Brown  v.  Beecher,  120  Pa.  590, 
15  Atl.  608)  and  as  such  would  go  to  his  administrator,  he  having  died 
intestate.  Despard  v.  Churchill,  53  N.  Y.  192;  Real  Property  Law, 
§33. 

The  plaintiff  failed  to  prove  that  Blodget,  who  described  himself 
as  administrator  in  the  assignment  to  him,  had  in  fact  been  appointed 
as  such.  He  therefore  failed  to  prove  his  right  to  enforce  collection 
against  these  defendants. 

Recovery  was  had  for  $500  minimum  rent  in  each  of  the  years  1907 
and  1908.  The  defendants  claimed  that  the  lease  was  terminated  in 
1906,  and  hence  that  in  any  event  the  recovery  is  for  $1,000  too  much. 
It  is  unnecessary  to  consider  that  question  in  view  of  the  fact  that 
the  judgment  must  be  reversed  for  the  reason  pointed  out. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

SEWEIJj,  J.,  concurs.  SMITH,  P.  J.,  concurs  In  result  on  the  ground  that 
the  liability,  if  any,  is  to  the  administrator  of  Spaidding.  KBLLOGG,  J., 
concurs  in  result 

JOHN  M.  KELLOGG,  J.  (concurring  in  result).  I  cannot  join  in 
the  prevailing  opinion  for  the  following  reasons,  briefly  stated:  Un- 
questionably the  owner  of  land  may  sell  the  minerals  in  place  below 
the  surface,  so  that  the  purchaser  owns  the  same  as  real  estate.  Such 
divided  ownership  in  land  may  be  created  by  deed  or  by  reservation, 
the  grantor  reserving  the  mmerals  while  conveying  the  remairiing 
property.  It  seems  to  me  that  no  more  effective  Inaguage  can  be  used 
to  convey  the  minerals  in  place  than  a  grant  to  another,  his  heirs  and 
assigns  forever,  of  the  exclusive  right  to  mine  and  remove  them. 
Stockbridge  Iron  Co.  v.  Hudson  Iron  Co.,  107  Mass.  290;  Reeves  on 
Real  Property,  §  230. 

Hendrick  conveyed  the  minerals  in  place  to  Spaulding  for  $1,  with 
the  agreement  of  the  purchaser  to  remove  them  and  pay  15  cents  per 
ton  for  the  same  when  removed.  This  IS  cents  per  ton,  the  so-called 
royalty,  was  not  rent  for  the  use  of  real  estate.  There  was  no  relation 
of  landlord  and  tenant,  but  rather  that  of  vtndor  and  vendee  of  min- 
erals, and  the  royalty  was  a  part  payment  of  the  purchase  price,  to  be 
made  when  the  minerals  were  removed.  The  right  to  enter  upon  the 
premises  is  merely  incidental  to  the  right  to  mine.  It  was  entirely 
unnecessary  to  insert  that  provision  in  the  agreement,  and  the  con- 
struction of  the  agreement  in  other  respects  cannot  be  affected  by  that 
immaterial  provision,  because  the  right  to  mine  carried  with  it  the 
right  to  enter  upon  the  premises  and  make  proper  excavations  and 
build  proper  structures  for  the  necessary  purposes  of  mining.  Marvin 
V.  Brewster  Iron  Mining  Co.,  55  N.  Y.  538,  14  Am.  Rep.  322. 
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The  subsequent  agreement,  giving  to  Spaulding  the  right  to  dam 
the  creek  for  mining  purposes,  was  not  a  lease  of  any  part  of  the  real 
estate,  but  was  a  sale  of  that  right  for  $1,  and  in  no  event  did  the 
agreement  contemplate  the  payment  of  any  other  consideration  there- 
for. Hendrick  was  undoubtedly  induced  to  permit  the  damming  of  the 
creek  in  order  to  encourage  the  removal  of  minerals,  and  thereby 
hasten  the  payments  which  he  was  to  receive  for  what  he  had  sold. 
That  agreement  did  not  change  the  prior  relations  of  the  parties. 

By  the  agreement  with  Roberts,  Spaulding  simply  assigned  his 
rights  under  the  Hendrick  grant,  with  the  provision  that,  in  addition 
to  the  payment  of  IS  cents  to  Hendrick,  he  was  to  receive  also  15 
cents  for  each  ton  of  mineral  when  removed.  Spaulding  had  held  the 
Hendrick  contract  since  1884,  and  Hendrick  had  realized  only  the  orig- 
inal dollar  from  it.  In  order  to  hasten  the  removal  of  the  minerals, 
Spaulding  provided  a  guaranteed  minimum  royalty,  which,  if  he  did 
not  receive,  he  might  terminate  the  rights  of  Roberts  under  the  agree- 
ment 

•  I  think  it  is  evident  that  Spaulding  could  convey  no  different  rights 
to  Roberts  than  he  had  received  from  Hendrick,  and  that  the  convey- 
ance was  intended  to  be  of  the  same  quality  and  interest.  Roberts 
was  not  therefore  a  tenant  or  Spaulding  a  landlord,  and  there  was  no 
rent  reserved  for  the  use  of  real  estate.  The  moneys  to  be  paid  were 
simply  a  part  of  the  purchase  price  of  the  minerals,  which  to  Hendrick 
was  only  payable  as  the  ore  was  removed,  but  which  to  Spaulding  was 
to  be  payable  partly  in  advance  if  ore  was  not  removed  which  would 
earn  the  agreed  payment. 

By  a  rule  of  law  applicable  to  landlord  and  tenant,  an  agreement 
to  pay  rent  for  the  use  of  real  estate  runs  with  the  land  so  that  an 
assignee  of  the  lease  in  possession  of  the  land  leased  is  personally 
charged  with  the  payment  of  the  rent,  although  he  has  not  otherwise 
agreed  to  pay  the  same.  The  rule  has  no  relation  to  contracts  between 
vendor  and  vendee,  or  other  relations  as  to  the  sale  or  ownership  or 
use  of  real  or  personal  property.  The  defendants,  by  failure  to  keep 
Roberts'  agreement,  would  necessarily  lose  the  benefits  arising  from 
it,  but  they  did  not  subject  themselves  to  personal  liability.  They 
could  not  remove  ore  from  the  premises  without  payment  therefor. 
Substantially  no  ore  has  ever  been  removed,  and,  while  we  find  a 
clause  in  the  second  agreement  with  Hendrick  giving  the  option  for 
six  months  to  purchase  the  entire  real  estate  for  $1,500,  which  indi- 
cates that  the  parties  considered  they  were  contracting  merely  with 
reference  to  remote  possibilities,  we  find  a  judgment  here  against  the 
defendants  for  $1,487.21  for  the  alleged  use  and  occupation  of  said 
premises  for  less  than  four  years,  when  nothing  has  been  realized 
from  them,  the  owner  having  had  the  entire  use  of  them,  while  the 
other  parties  to  the  agreement  have  simply  been  prospecting,  hoping 
to  find  the  minerals  and  willing  to  pay  the  purchase  price  for  any  so 
found.    I  favor  a  reversal  of  the  judgment  upon  the  law  and  the  facts. 
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HEBRON  ▼.  CAMERON. 
(Supreme  Conrt,  Appellate  DlyiBion,  First  Department    April  7,  1911.) 

1.  Bbokebs  (t  86*) — AcmoNs  fob  Commissions — Sufficiency  of  Evidence. 

In  a  broker's  action  for  commissions  for  procuring  a  tenant  able  to 
pay  part  of  the  expenses  of  erecting  a  building  on  defendant's  lots, 
evidence  held  to  show  that  an  agreement  between  defendant  and  the 
prospective  tenant  of  a  certain  date  had  been  abandoned  by  mutual  con- 
sent, and  no  new  agreement  made. 

[Ed.  Note. — ^Por  other  cases,  see  Brokers,  Dec  Dig.  t  86.*] 

2.  Bbokebs  (|  85*) — Commissions — ^AcnoNtf— Admission  of  E>vidence. 

In  a  broker's  action  for  commissions  for  procuring  a  tenant,  In  which 
the  complaint  alleged  that  the  plaintiff  procured  a  tenant  able  and 
willing  to  carry  out  his  agreement  to  erect  a  12-story  building,  evidence 
of  negotiations  by  the  prospective  tenant  for  the  erection  of  a  15%  or  16 
story  building  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Brokers,  D^c  Dig.  |  85.*] 

3.  Bbokebs  ($  54*) — Commissions— Abilitt  of  Pubchaseb. 

A  broker's  agreement  to  procure  a  tenant  able  and  willing  to  pay 
150,000  a  year  for  the  property,  and  contribute  one-fifth  of  the  cost  of 
a  building  to  be  erected,  of  which  defendant's  part  should  not  exceed 
$250,000,  was  not  performed  where  the  prospective  tenant  owed  over 
$150,000,  and  executions  against  him  had  been  returned  unsatisfied,  he 
having  no  property,  income,  or  credit 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  |S  75^1;  Dec 
Dig.  t  54.*] 

Laughlin,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Ashley  M.  Herron  against  Margaret  S.  E.  Cameron. 
From  a  judgment  for  plaintiff,  and  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN, 
LAUGHLIN,  MILLER,  and  DOWLING,  JJ. 

Peter  B.  Olney,  for  appellant. 

Edgar  J.  Nathan,  for  respondent. 

DOWLING,  J.  This  action  is  brought  to  recover  the  sum  of  $10,- 
500  as  the  commission  of  a  real  estate  broker  for  negotiating  a  lease 
of  the  premises  Nos.  185  and  187  Madison  avenue,  in  the  city  of  New 
York.  The  complaint  sets  forth  the  hiring  in  the  month  of  March, 
1907,  by  the  defendant  of  the  plaintiff  as  a  broker  to  negotiate  a  lease 
of  said  premises,  and  that  defendant  particularly  desired  a  tenant  who 
would  erect  a  new  building  on  the  property  upon  the  terms  stated  by 
defendant ;  that  in  or  about  the  said  month  the  plaintiff  secured  one 
William  C.  Dewey  as  a  tenant,  and  introduced  him  to  defendant,  and 
that  an  agreement  in  writing  was  duly  made  and  executed  between 
Dewey  and  defendant,  bearing  date  March  15,  1907,  as  a  result  of 
plaintiff's  efforts,  as  broker,  by  which  agreement  the  tenant  agreed  to 
lease  the  premises  for  a  period  of  21  years  at  a  rental  of  $50,000  per 
annum  commencing  May  1,  1908,  and  as  an  additional  rent  to  pay  all 
taxes,  assessments,  and  water  rents  during  said  term,  the  tenant  fur- 

^or  otti«r  caiei  m«  lame  topic  ft  |  numbbb  In  D«c.  ft  Am.  Digs.  1907  to  date,  ft  Rop'r  Indexes 
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ther  agreeing  to  erect  a  store  and  loft  building  12  stories  in  height, 
covering  substantially  both  lots,  from  plans  and  specifications  repre- 
senting both  owner  and  tenant;  that  it  was  further  agreed  that  the 
owner  should  furnish  four-fifths  and  the  tenant  one-fifth  of  the  con- 
tract cost  of  said  building,  with  the  proviso  that  the  owner's  contri- 
bution should  not  exceed  $250,0CX).  It  was  further  alleged  that  the 
agreement  provided,  among  other  things,  that  it  should  ht  subject  to 
mutually  satisfactory  arrangement  respecting  the  contract  cost  of  the 
building,  and  that,  immediately  that  was  agreed  to,  the  final  form  of 
lease,  as  described  in  said  agreement,  'should  be  signed  by  the  respec- 
tive parties  thereto.  The  complaint  then  sets  forth  that,  subsequent 
to  the  execution  of  said  agreement  between  the  defendant  and  Dewey, 
plans  and  specifications  were  prepared  by  the  architects  and  approved 
by  both  the  defendant  and  the  tenant,  and  the  contract  cost  of  the 
proposed  building  was  agreed  upon  by  them. 
Further  it  was  averred: 

'That  after  the  defendant  and  the  t^ant  had  agreed  upon  the  terms  for 
the  construction  of  a  new  building,  in  accordance  with  said  agreement,  the 
defendant  unlawfully  refused  to  carry  out  the  terms  thereof,  although  the 
said  tenant  was  able,  ready  and  willing  to  carry  out  the  said  agreement  in 
accordance  with  all  the  terms  and  conditions  thereof." 

Defendant's  agreement  to  pay  plaintiff  a  commission  of  1  per  cent, 
on  the  rental  for  the  term  of  the  lease  was  then  pleaded,  making  an 
amount  due  of  $10,500,  which  had  been  duly  demanded,  but  none  of 
which  had  been  paid. 

The  answer  puts  in  issue  substantially  all  the  allegations  of  the  com- 
plaint except  the  ownership  of  the  property  and  the  failure  to  make 
any  payment  to  plaintiff,  and  sets  forth,  in  effect:  That  plaintiff, 
knowing  that  defendant  desired  to  obtain  a  responsible  tenant  for  the 
premises  in  question  pecuniarily  able  to  perform  the  terms  of  the  lease 
and  to  contribute  a  portion  of  the  money  necessary  to  improve  the 
property,  and  knowing  generally  the  character  of  the  improvements 
which  defendant  intended  to  make  on  these  premises  and  the  provi- 
sions of  the  contemplated  agreement,  introduced  William  C.  Dewey 
to  defendant,  through  her  brother,  thereby  representing  to  him  that 
Dewey  was  a  responsible  person  pecuniarily  able  to  perform  on  his 
part  the  agreement  in  question.  That,  relying  upon  the  representa- 
tions so  made,  which  were  communicated  to  her  by  her  brother,  de- 
fendant entered  into  the  agreement  of  March  15,  1907,  with  Dewey. 
called  by  her  a  tentative  agreement,  but  that  she  thereafter  discovered 
that  Dewey  was  not  a  responsible  man,  and  was  not  pecuniarily  able 
to  carry  out  the  agreement  on  his  part,  and  that,  when  plaintiff  intro- 
duced Dewey  as  a  responsible  person,  there  were  judgments  of  record 
against  him  to  the  amount  of  $79,000,  on  some  of  which  executions 
had  been  returned  unsatisfied;  also,  that  Dewey  had  been  or  was 
.  about  to  be  examined  in  proceedings  supplementary  to  execution,  and 
that,  when  plaintiff  introduced  Dewey,  the  latter  was  whollv  irre- 
sponsible financially;  and,  further,  that,  when  the  defendant  learned 
of  Dewey's  financial  irresponsibility,  what  is  termed  the  tentative 
agreement  of  March  ISth  was  not  carried  out  and  fulfilled,  and  the 
samerwas  thereupon  abandoned  and  canceled.    This  is  not  the  urdi- 
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nary  case  of  a  lease  being  obtained  by  a  broker  for  an  existing  build- 
ing. The  defendant  desired  to  improve  her  property  and  she  wanted 
a  reliable  tenant  for  that  purpose,  who  was  to  put  up  the  building  and 
take  the  lease.  She  desired  to  realize  $35,000,  clear,  as  ground  rent, 
and  was  to  get  6  per  cent,  upon  her  investment  in  the  total  cost  of 
the  building  (in  which  her  share  was  to  be  $250,000),  making  the  total 
net  return  to  her  $50,000. 

The  plaintiff  had  produced  one  Cohen  and  one  Fleischman  as  pro- 
spective lessees,  but  no  agreement  was  reached  with  them.  Then  he 
suggested  Dewey  as  one  who  would  meet  defendant's  requirements. 
He  admits  that  defendant's  brother,  who  represented  her  throughout 
this  transaction  and  with  whom  alone  his  dealings  took  place,  had  told 
him  that  he  (Cameron)  must  be  very  careful  that  the  person  with 
whom  he  dealt  was  financially  responsible;  that  he  wanted  a  tenant 
who  was  able  to  contribute  a  part  of  the  cost  of  the  new  building; 
that  he  wanted  a  man  who  would  be  able  to  furnish  a  bond  sufficient 
to  make  secure  the  performance  of  the  provisions  of  the  lease.  He 
admits  that  Cameron  asked  him,  referring  to  Dewey,  *'Is  he  financially 
responsible?"  to  which  plaintiff  replied,  "He  has  good  credit."  Cam- 
eron then  inquired  "He  is  financially  responsible,  is  he?"  to  which 
plaintiff  answered,  "Yes."  When  these  replies  were  made,  plaintiff 
knew  that  defendant  desired  a  responsible  tenant,  who  would  contrib- 
ute at  least  $62,5(X)  toward  the  cost  of  the  new  building  to  be  erected, 
who  would  incur  a  liability  for  $50,000  rental  per  annum  for  a  period 
of  21  years  besides  taxes,  assessments,  and  water  rates,  and  who  could 
give  a  bond  to  insure  his  performance  of  his  agreement.  Plaintiff 
claims  that  he  told  Cameron  that  Dewey  had  been  successful  in  many 
enterprises,  but  had  encountered  trouble  in  the  Hotel  Wolcott  opera- 
tion, owing  to  his  wife's  mental  condition,  by  reason  of  which  he  could 
not  get  the  necessary  mortgages  executed.  He  claimed  to  know  much 
of  Dewey's  building  operations,  but  his  cross-examination  disclosed 
that  he  was  not  familiar  with  their  details,  and  only  had  a  general 
idea  of  Dewey's  activities  in  that  direction.  Plaintiff  also  testified  that 
he  told  Cameron  that  Dewey  had  relatives,  one  Lincoln  and  one  May, 
who  were  wealthy,  and  that  the  former  was  more  or  less  acting  for 
the  latter  two  in  the  matter.  Dewey  himself  said  that  he  told  Cam- 
eron of  his  building  activities,  and  that  he  had  unexpectedly  become 
involved  in  difficulties  in  the  Hotel  Wolcott  matter  which  had  left  him 
with  large  obligations,  most  of  which  he  had  taken  care  of ;  that  he 
was  struggling  to  pay  off  his  debts,  and  had  largely  succeeded  therein ; 
and  that  he  thought  he  had  told  him  he  could  not  take  title  in  his  own 
name  because  of  his  wife's  mental  condition,  by  reason  whereof  a 
clause  was  suggested  to  be  inserted  in  the  proposed  lease,  allowing 
its  assignment.  These  statements  of  Dewey's  were  denied  by  Cam- 
eron, who  denied  as  well  that  plaintiff  ever  told  him,  before  the  agree- 
ment was  signed,  of  any  trouble  with  the  Hotel  Wolcott  operation,  or 
of  any  mental  trouble  of  Dewey's  wife  or  even  suggested  that  Dewey 
was  acting  in  a  representative  capacity,  for  Lincoln,  May,  or  any  other 
person.  He  testified  that  he  told  plaintiff  that  as  his  sisters  were  seek- 
ing to  get  an  income  to  live  on  from  this  property,  in  order  to  avoid 
any  risk  in  putting  up  a  building  on  their  own  account,  they  were 
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lodcing  for  a  thoroughly  experienced  man  of  undoubted  financial 
standing,  who  would  not  only  bring  experience  to  the  erection  of  the 
building  and  help  in  making  it  a  success  as  a  business  venture  when 
completed,  but  who  would  bring  financial  strength  to  the  operation; 
for,  if  they  did  not  find  that  kind  of  a  tenant,  they  might  better  cany- 
on the  operation  themselves.  He  says  that,  when  E^wey  was  sug- 
gested as  a  tenant,  plaintiff  said :  "I  met  a  man  in  the  street  yesterday 
who  I  believe  is  the  very  man  we  are  looking  for."  Cameron  inquired 
"What  do  you  know  about  him?"  Plaintiff  replied,  "I  have  loiown 
him  for  a  number  of  years.  He  is  a  man  of  a  great  deal  of  experience, 
financial  strength,  willing  and  capable  of  carrying  out  such  a  scheme 
as  we  have  b^en  endeavoring  to  arrive  at  in  the  last  two  months." 
To  this  Cameron  answered:  "Is  that  so?  Bring  him  down  to  see  me, 
and  we  will  try  to  come  to  terms." 

It  is  Cameron's  contention  that  he  relied  entirely  on  plaintiff's  rep- 
resentations that  Dewey  was  a  responsible  man,  answering  to  all  the 
requirements  laid  down  for  a  prospective  tenant,  and  that  there  was 
no  disclosure  made  of  any  troubles  he  had  ever  encountered.  So  re- 
lying, an  agreement  in  writing  was  entered  into  between  defendant 
and  Dewey  on  March  15,  1907,  whereby  defendant  agreed  to  lease 
to  Dewey  for  21  years  the  premises  in  question  at  an  annual  rental  of 
$50,000  per  annum,  besides  the  taxes,  assessments,  and  water  rates, 
rent  to  begin  on  May  1,  1908.  At  the  expiration  of  the  lease  there 
was  to  be  either  a  renewal  for  21  years  or  a  payrnent  to  the  lessee  of 
one-fifth  of  the  then  appraised  value  of  the  building.  The  following 
provision  followed: 

"Premises  wiU  be  delivered  to  tenant  for  improvement  Immediately  build- 
ing contract  has  been  approved  and  security  for  building  has  beei  provided. 
and  tenant  agrees  at  once  up<Hi  obtaining  possession  to  proceed  to  erect 
thereon  a  store  and  loft  building  of  12  stories  in  height,  covering  substan- 
tially both  lots,  according  to  plans  and  specifications  hereinafter  to  be  agreed 
upon." 

Clinton  &  Russell  were  selected  as  architects  to  represent  both 
owner  and  lessee,  and  were  "to  proceed  with  every  diligence  to  get 
up  pro  forma  plans  and  specifications,  which  are  to  be  submitted  to 
the  owner  and  lessee  for  approval,  and  such  plans  and  specifications 
are  to  be  the  basis  upon  which  the  lessee  and  architect  are  to  arrive 
at  a  fair  and  equitable  price  at  which  the  lessee  is  to  undertake  the 
erection  and  completion  of  the  building."  The  lessee  was  to  name 
three  or  more  construction  companies  approved  by  the  architect,  and 
to  select  the  builder  therefrom.  As  soon  as  the  pro  forma  plans,  spec- 
ifications, and  contract  cost  of  building  had  been  agreed  upon,  the 
regular  form  of  lease  was  to  be  signed,  and  the  lessee  was  to  furnish 
the  owner  with  security  or  an  approved  bond  in  the  sum  of  $75,000, 
liquidated  damages  to  be  paid  to  the  owner  in  case  the  lessee  failoi 
to  erect  the  building  in  accordance  with  the  provisions  of  the  contract. 
It  was  agreed  that  the  owner  should  furnish  four-fifths  and  the  lessee 
one-fifth  of  the  cost  of  construction,  the  ojvner  in  no  evtot  to 
furnish  more  than  $250,000,  so  that  any  excess  over  $312,500  must 
be  paid  by  the  lessee,  besides  his  original  share,  $62,500.  The  lessee 
was  to  pay  his  proportion  of  the  costs  concurrently  with  the  owner, 
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and  to  assume  all  liability  for  damage  or  injury  during  the  progress 
of  the  construction.  As  soon  as  possession  was  obtained  by  him,  the 
lessee  was  to  remove  the  existing  buildings  and  proceed  to  erect  the 
new  one.  The  agreement  then  set  forth  numerous  covenants  and  pro- 
visions to  be  included  in  the  lease  to  be  executed,  including  one  for 
the  payment  of  $12,500,  on  signing  the  lease,  as  the  first  quarter's 
rent  in  advance,  and  another  as  follows : 

'•The  lease  is  to  nm  to  Mr.  William  0.  Dewey,  he,  however,  to  have  the 
right  of  assigning  lease  to  — » ." 

This  agreement,  it  is  conceded,  was  not  an  enforceable  one  for  a 
lease,  and,  standing  alone,  would  not  entitle  plaintiff  to  his  commis- 
sions, because  it  left  to  be  agreed  upon  certain  essential  features,  viz. 
(1)  The  pro  forma  plans  and  specifications  for  a  12-story  building, 
still  to  be  drawn  by  the  architects;  (2)  the  cost  of  construction  of 
such  a  building.  Dewey  claims  that  he  submitted  the  names  of  three 
builders,  whereof  F.  T.  Nesbitt  &  Co.  were  finally  selected ;  Cameron 
saying  that  any  of  the  three  would  suit  him.  After  the  agreement  was 
executed,  negotiations  progressed  for  some  time.  Plaintiff  claims  to 
have  seen  a  preliminary  sketch  for  a  12-story  building  in  Cameron's 
office,  but  it  was  not  produced,  and  there  is  no  other  proof  of  its  ex- 
istence. Concededly  no  pro  forma  plans  or  specifications  for  a  12- 
stoiy  building  were  ever  made.  The  representative  of  the  architects 
testifies  positively  that  they  never  drew  plans  for  a  12-story  building. 
Then  the  proposition  changed  from  a  12-story  building  (as  provided 
for  by  the  written  agreement)  into  a  IS^/^  or  16  story  one,  and  for 
this  changed  scheme  of  construction,  plans,  and  specifications  were 
prepared  by  the  architects,  and  are  in  evidence.  The  first  ones  are 
termed  "pro  forma,"  were  furnished  to  Dewey  about  April  19,  1907, 
and  are  for  a  IS^^-story  building.  Thereafter  other  plans  and  speci- 
fications were  made  for  a  16-story  building,  dated  June,  1907,  and  pur- 
porting to  be  made  for  defendant  All  of  these  plans  cover  the  prem- 
ises in  question.  Dewey  claims  that,  when  the  16-story  building 
project  was  under  consideration,  Cameron  agreed  that  defendant 
would  contribute  the  entire  cost  of  construction  thereof — $350,000 — 
Dewey  waiving  his  10  per  cent,  commission  as  builder  on  the  cost. 
There  had  been  prior  talk  that,  if  the  cost  exceeded  $250,000,  defend- 
ant must  return  the  excess  at  die  end  of  the  term,  if  the  lease  was  not 
renewed.  Dewey  claims  that  he  told  Cameron  he  was  ready  to  give 
the  bond,  which  was  to  be  supplied  by  Nesbitt,  but  the  latter  is  only 
willing  to  say  that  he  was  ready  to  give  a  bond  to  insure  fulfillment 
of  his  own  contract,  if  he  obtained  it.  Meantime,  Cameron  testifies, 
and  about  April  1st,  Dewey  had  notified  him  that  he  could  not  carry 
out  the  agreement  of  March  15th,  and  said  that,  if  he  could  get  fair 
terms  on  an  entirely  new  proposition  for  a  16-story  building,  he  felt 
sure  he  could  make  such  financial  arrangements  as  would  enable  him 
to  carry  it  out.  Such  arrangements  for  a  16-story  structure  were  be- 
ing discussed,  the  agreement  of  March  ISth  having  been  abandoned 
by  mutual  consent,  as  claimed,  and  no  new  agreement  having  been 
reached,  when  on  July  9,  1907,  Dewey  was  examined  in  proceedings 
supplementary  to  execution  under  a  judgment  in  favor  of  one  Adler. 
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In  that  examination  Dewey  testified  that  he  "held  a  tentative  agree- 
ment with  a  woman  named  Cameron  for  a  lease  on  the  northeast  cor- 
ner of  Thirty-Fourth  street  and  Madison  avenue" ;  and,  in  substance, 
that  he  had  never  complied  with  the  terms  of  the  agreement  of  March 
15,  1907,  that  nothing  has  been  done  under  it,  that  it  was  abandoned, 
and  new  negotiations  were  taken  up  with  a  view  of  arriving  at  a  new 
agreement  which  could  be  carried  out.  In  the  proceedings  in  question, 
Cameron  was  called  as  a  witness,  and  he  then  testified  that  the  agree- 
ment of  March  15th  had  been  abandoned,  having  been  found  impos- 
sible of  performance,  and  negotiations  were  taken  up  for  a  new  agree- 
ment. This  Dewey,  who  was  present,  was  asked  to  verify,  and  he 
said,  "That  is  correct."  Plaintiff  claims  that  one  of  defendant's  coun- 
sel said  she  would  rather  lose  $40,000  than  give  the  lease  to  Dewey, 
because  it  would  be  too  profitable  for  him.  Dewey  claims  that,  after 
the  examination  referred  to,  the  same  attorney  told  him  defendant 
would  rather  spend  $75,000  fighting  him  than  give  him  the  lease,  as 
he  would  make  a  profit  of  $25,000  yearly  thereon.  The  attorney  de- 
nies both  these  statements. 

It  appears  without  controversy  that,  when  plaintiff  introduced 
Dewey  to  Cameron,  there  were  judgments  of  record  against  Dewey 
as  follows :  In  favor  of  Robert  R.  Velie,  for  $709.87,  filed  February 
15,  1906;  in  favor  of  Max  Gorodiz,  for  $163.57,  filed  August  15, 
1906;  in  favor  of  Jacob  Maurer  et  al.,  for  $329.83;  in  favor  of  Troy 
Laundry  Machine  Company  for  $2,785.19;  in  favor  of  Sigmund  Ad- 
ler,  some  amount  between  $600  and  $2,000— upon  all  of  which  execu- 
tions had  been  returned  unsatisfied.  There  was  also  a  judgment 
against  him  in  favor  of  Frederick  T.  Kellogg  for  $73,952.39.  He 
owed  William  A.  Lincoln  $26,000  for  borrowed  money,  and  was  in- 
debted to  him  contingently  in  the  further  sum  of  $18,000  upon  notes 
made  by  him  and  indorsed  or  assumed  by  Lincoln.  He  also  owed 
Henry  B.  May  an  amount  he  could  not  fix,  and  $2,000  to  John  L.  De 
Saules.  He  admitted  he  owed  $125,000  over  and  above  the  indebted- 
ness due  Lincoln.  He  had  no  personal  property  of  any  kind  at  this 
time,  and  no  income  or  salary  from  any  source. 

From  a  judgment  entered  upon  a  verdict  in  favor  of  plaintiff  for 
the  full  amount  claimed,  with  interest,  the  present  appeal  is  taken. 
It  is  apparent  that  the  recovery  is  based  upon  a  cause  of  action  not 
pleaded,  and  that  no  recovery  can  be  had  upon  the  one  pleaded.  The 
complaint  sets  forth  the  production  by  plaintiff  of  a  leseee  able,  ready, 
and  willing  to  carry  out  the  agreement  of  March  15,  1907,  in  accord- 
ance with  all  the  terms  and  conditions  thereof,  and  after  an  agreement 
upon  the  terms  for  the  construction  of  a  new  building  in  accordance 
therewith;  that  agreement  provided  for  the  erection  of  a  12-story 
building  only  and  upon  explicit  term^  and  conditions.  It  appears  from 
this  record  that  Dewey  and  defendant  never  agreed  upon  the  plans 
and  specifications  of  such  a  building,  for,  in  fact,  such  were  never 
drawn ;  that  they  never  agreed  upon  the  cost  thereof ;  that  the  bond 
provided  for  never  was  tendered  or  furnished,  nor  does  it  appear  that 
Dewey  could  have  procured  the  same ;  that  possession  never  was  given 
of  the  premises;  that  the  lease  provided  for  never  was  signed;  and 
that  the  rent  for  the  first  quarter  never  was  paid* 
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[1]  The  preponderance  of  testimony  is  that  the  agreement  of  March 
15th  was  abandoned  and  annulled  by  mutual  consent,  and  that  nego- 
tiations for  a  new  arrangement  were  entered  upon,  which  never  re- 
sulted in  an  agreement. 

[2]  Defendant  continually  objected  to  the  receipt  of  all  evidence  as 
to  the  negotiations  for  the  erection  of  a  15i^  or  16  story  building,  and 
the  objections  should  have  been  sustained,  for  the  proof  was  not 
within  the  scope  of  the  pleadings,  which  limited  the  claim  for  recovery 
to  a  tenant  ready  and  able  to  carry  out  an  agreement  for  the  erection 
and  leasing  of  a  12-story  building  only;  and  the  difference  in  the  pro- 
posed terms  for  the  other  leases  was  radical. 

[3]  Moreover,  it  is  apparent  that  plaintiff  never  produced  a  lessee 
who  was,  as  he  avers,  "able,  ready,  and  willing"  to  perform  his  agree- 
ment Here  was  a  builder  owing  over  $150,000  consisting  in  part  of 
judgments,  whereon  execution  had  been  returned  unsatisfied,  with  no 
property,  real  or  personal,  and  no  income  or  salary  whatever.  Had  it 
not  been  for  his  admission  that  his  agreement  with  defendant  had 
been  abandoned,  a  receiver  would  have  been  appointed  upon  his  ex- 
amination under  the  Adler  judgment.  There  is  no  proof  that  he  had 
credit.  It  would  be  dif!icult  to  imagine  where  it  could  be  obtained. 
There  is  no  proof  that  he  had  any  financial  support  which  would  have 
insured  his  performance  of  his  contract.  The  best  proof  to  the  con- 
trary is  his  inability  to  satisfy  judgments  against  him  and  avoid  the 
danger  of  a  receivership,  which  he  only  escaped  by  his  absolute  lack 
of  anjr  property  rights  whatever.  1  iie  defendant  had  a  right,  in  the 
exerase  of  that  good  faith,  candor,  and  honesty  which  plaintiff  was 
bound  to  exercise  in  her  behalf,  to  have  produced  by  him  a  lessee  who 
answered  the  ordinary  requirements  at  least  of  responsibility  and  sol- 
vency. This  was  not  done.  She  was  to  allow  the  buildings  upon  the 
property  owned  by  her  to  be  torn  down,  the  land  to  remain  unpro- 
ductive while  the  new  building  was  being  erected,  and  contribute 
$250,000  of  her  own  money  to  the  operation.  It  is  obvious  that  she 
was  vitally  interested  in  securing  what  her  representative  instructed 
plaintiff  was  the  only  sort  of  tenant  she  would  consider — one  finan- 
cially responsible  and  with  enough  money  to  enable  him  to  carry  out 
his  engagements  with  her.    This  the  plaintiff  did  not  do. 

The  judgment  and  order  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  appellant  to  abide  the  event. 

INGRAHAM,  P.  T.,  and  McLAUGHUN  and  MILLER,  JJ.,  con- 
cur.   LAUGHLIN,  J.,  dissents. 
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(70  Misc.  Rep.  377.) 

UNION  BANK  OF  BROOKLYN  v.  SCHNEIDER  et  aL 

(Kings  County  Court    January,  1911.) 

1.  MoBTOAOES  (§  317*) — Payment— Satisfaction. 

Where  the  owner  of  land  pays  a  mortgage,  he  may  keep  It  allre  and 
assign  it  to  another  as  security  for  a  new  indebtedness. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Cent  Dig.  |  955;  Dec. 
Dig.  S  317.*] 

2.  MoBTGAQES  (f  298*) — ^Payment— Sufficiency. 

Where  a  mortgagee  bank  accepts  a  check  on  funds  obtained  by  the  dis- 
count of  a  new  note,  it  is  not  an  actual  payment  of  the  former  note  and 
mortgage. 

[Ed.  Note.--For  other  cases,  see  Mortgages,  Dea  Dig.  |  298.*] 

3.  Subrogation  (§  18*) — ^Vendob  of  Mobtqaged  Pbopebty— Payment. 

The  grantees  of  land  assumed  the  payment  of  a  mortgage  placed  there- 
on by  the  grantor  and  paid  it,  but  kept  it  alive  to  secure  a  new  debt  of 
theirs.  They  then  sold  the  land  to  a  second  grantee ;  it  still  being  sub- 
ject to  the  first  mortgage,  which  secured  a  debt  of  $5,000.  After  the  sale 
they  paid  the  note  with  proceeds  of  a  new  note  discounted  at  the  bank 
which  held  the  old  one,  and  when  the  new  note  became  due  the  original 
grantor  paid  it  with  the  check  drawn  upon  his  account  at  the  above-moi- 
tioned  bank.  On  the  day  of  that  payment  his  account  which  was  more 
than  sufficient  to  have  covered  the  check,  was  augmented  by  the  proceeds 
of  a  note  signed  by  the  first  grantees.  Held  that  the  mortgage  having 
been  once  discharged  as  to  the  original  grantor,  his  payment  was  the  act 
of  a  volunteer,  and  he  was  not  entitled  to  be  subrogated  to  the  rights  of 
the  assignee  under  the  original  mortgage. 

[Ed.  Note. — ^For  other  cases,  see  Subrogation,  Cent  Dig.  (  6 ;  Dea  Dig. 
«  18.*) 

Action  by  the  Union  Bank  of  Brooklyn  against  David  Schneider 
and  others.    Judgment  for  defendants  on  the  merits, 

Edward  M.  Grout  and  Paul  Grout,  for  plaintiff. 
H,  C!kx)k  and  Robert  H.  Roy,  for  defendants. 

FAWCETT,  J.  This  is  an  action  to  foreclose  a  mortgage.  The 
widow  and  three  infant  children  of  one  Feiner  are  defencSng,  and 
contend  that  the  mortgage  was  paid  and  discharged. 

On  February  6,  1906,  David  Schneider  executed  and  delivered  his 
bond  to  the  Citizens'  Trust  Company  for  $45,000,  and  on  the  same 
day  his  mortgage  for  a  like  amount,  covering  premises  in  the  bor- 
ough of  Brooklyn  then  owned  by  him.  Both  instruments  were  condi- 
tioned for  the  payment  on  demand  of  so  much  of  said  sum  as  at  the 
time  of  demand  had  been  advanced.  Two  days  thereafter  the  said 
mortgage  was  duly  recorded.  Advances  thereunder  were  afterward 
made  from  time  to  time,  so  that,  by  May  4,  1906,  the  sum  of  $32,500 
had  been  advanced.  On  May  7,  1906,  David  Schneider  conveyed  the 
premises  involved  herein  to  David  L.  Snyder  and  Isaac  Madamsl^ 
subject  to  said  mortgage.  Between  that  date  and  February  21,  1907, 
by  sums  received  for  releases  of  parts  of  the  premises  originally 
mortgaged  and  otherwise,  the  amount  secured  by  said  mortgage  was 
reduced  to  $6,000.     On  February  21,  1907,  the  then  owners  of  the 

*For  other  caiea  lee  same  topic  ft  i  muicbbb  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  R«p'r  Indezw 
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premises,  David  L.  Snyder  and  Isaac  Madamsky,  paid  to  the  Citi- 
zens' Trust  Company  the  said  sum  of  $6,000,  with  interest,  and  had 
the  mortgage  assigned  to  a  holding  corporation  of  the  plaintiff,  and 
then  to  the  plaintiff,  as  security  for  the  payment  of  a  note  for  $6,000, 
made  by  David  L.  Snyder  and  Isaac  Madamsky  to  the  order  of  David 
L.  Snyder,  and  discounted  to  the  credit  of  David  L.  Snyder. 

[1]  By  this  act  the  original  indebtedness  secured  by  the  mortgage- 
was  paid.  However,  it  was  the  right  of  Madamsky  and  C^nyder  to 
keep  the  mortgage  alive  and  assign  it  to  the  plaintiff  as  security  for  a 
new  indebtedness  of  their  own ;  they  being  the  only  ones  concerned  at 
the  time.  Angel  v.  Boner,  38  Barb.  425.  On  May  29,  1907,  Mad- 
amsky and  Snyder  conveyed  the  premises  in  question  to  one  Feiner. 
The  $6,000  note  of  February  21,  1907,  became  due  on  June  21,  1907. 
One  thousand  dollars  had  been  paid  off  on  the  same.  On  that  date 
David  L.  Snyder  paid  said  note  by  a  check  drawn  on  the  plaintiff 
for  the  amount  thereof,  but  out  of  funds  made  available  for  that  pur- 
pose by  the  discount  to  his  credit  of  a  note  for  $5,100  made  by  Da- 
vid L.  Snyder  and  Isaac  Madamsky. 

[2]  Defendants  contend  that,  when  the  bank  accepted  this  check, 
it  constituted  payment  of  the  note  and  a  discharge  of  the  mortgage, 
and  urge  the  cases  of  Pratt  v.  Foote,  9  N,  Y.  463,  Commercial  Bank 
V.  Union  Bank,  11  N.  Y.  203,  and  Mayer  v.  Heidelbach,  123  N.  Y. 
332,  25  N.  E.  416,  9  L.  R.  A.  850,  as  controlling  authorities  on  the 
point.  None  of  these  cases,  however,  involve  the  element  of  the  note 
being  paid  out  of  funds  made  available  by  the  discount  of  a  new  note 
made  by  the  parties  to  the  original  note.  It  is  well  settled  that  pay- 
ment in  the  law  means  real,  not  technical  or  imaginary,  payment.  Eq- 
uity regards  only  the  substance  of  things,  and  deals  with  human  af- 
fairs on  that  principle.  Jones  v.  Guarantee  Co.,  101  U.  S.  622,  25 
L.  Ed.  1030;  Brinckerhoff  v.  Lansing,  4  Johns.  Ch.  65,  8  Am.  Dec. 
538;   Pinckney  v.  Pomeroy,  62  Barb.  460. 

On  July  6,  1907,  David  Schneider,  who  originally  executed  the 
mortgage  in  question,  paid  the  note  of  June  21,  1907,  in  full,  by  his 
check  drawn  on  the  plaintiff.  On  the  same  day  there  were  credited 
by  the  plaintiff  to  his  account  the  proceeds  of  a  $2,000  note  made  by 
David  L.  Snyder  and  Isaac  Madamsky  to  the  order  of  David  Schnei- 
der. It  appears  that  at  this  time  Michael  Feiner  was  the  owner  of 
the  premises.  It  does  not  appear  of  record  that  he  at  any  time  had 
anything  to  do  with  the  note  transactions  in  the  banks.  His  lips  are 
sealed  by  death.  As  against  his  widow  and  children,  the  burden  of 
clearly  showing  the  original  mortgage  to  be  security  for  this  $2,000 
note  is  on  the  plaintiff. 

[3]  It  appears  from  the  account  of  David  Schneider  with  the 
plaintiff  that  he  had  ample  funds  to  meet  the  check  drawn  on  it  in 
payment  of  the  note  which  came  due  July  6,  1907,  without  recourse 
to  any  funds  made  available  by  the  discount  of  the  $2,000  note. 
David  Schneider  was  under  no  legal  liability  here.  When  he  con- 
veyed the  premises  to  Madamsky  and  Snyder  subject  to  the  mortgage, 
the  land  became  the  fund  for  the  payment  of  the  mortgage,  and  he 
became  simply  a  surety.    The  payment  of  the  amount  due  to  the  Citi- 
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zens'  Trust  Company  by  Snyder  and  Madamsky  on  February  21, 
1907,  canceled  his  obligation  on  the  bond.  Brewer  v.  Staples,  3 
Sandf.  Ch.  579.  And,  so  far  as  the  record  goes,  Schneider,  in  paying 
this  note  of  July  6,  1907,  the  note  which  fell  due  on  that  day,  by  his 
check,  was  in  the  position  of  a  stranger  paying  the  debt  uf  another. 
Under  such  circumstances,  he  acquired  no  right  in  and  under  the 
mortgage,  and  could  give  none  to  the  bank.  Wilkes  v.  Harper,  1  N. 
Y.  586. 

Nothing  appears  in  the  record  to  show  what  the  arrangements  were 
between  Schneider  and  Snyder  and  Madamsky.  There  is  not  any- 
thing in  the  record  that  clearly  shows  that  the  $2,000  note  was  neces- 
sarily connected  with  the  $5,000  payment.  And  the  record  totally 
fails  to  show  that  the  note  of  June  21,  1907,  was  paid  off,  even  in 
part,  out  of  funds  made  available  by  the  discount  of  the  $2,000  note. 
The  plaintiff  has  failed  to  sustain  the  burden  of  proof  as  to  this  point 

It  appears  that  there  were  various  renewals  by  Schneider  of  his 
$2,000  note,  the  last  one  being  for  $1,700;  but  the  question  of  the  va- 
lidity of  this  mortgage  security  hinges  entirely  on  the  transaction  of 
July  6,  1907.  As  a  question  of  fact  I  find  that  the  payment  made  on 
July  6,  1907,  by  David  Schneider  was  a  voluntary  payment  from  his 
own  funds  of  the  note  coming  due  on  that  day.  The  note  being  actu- 
ally paid,  the  mortgage  held  as  collateral  security  for  said  payment 
must  be  considered  as  discharged  and  satisfied. 

Judgment  for  the  defendants  on  the  merits,  dismissing  the  conv 
plaint. 


Digitized  by 


Google 


Sup.  Ct)  KAUOHEB  V.  OITT  OF  NEW  TOBK  881 

KAUCHER  V.  CITY  OF  NEW  YOBK. 

(Supreme  Court,  Appellate  Diyision,  First  Department    April  21,  1911.) 

Municipal  Corporations  (§  SIO*) — Defectivb  Streets— Injury  to  Driver— 
Contributory  Negligence— Evidence— Sufficiency. 

Evidence  in  an  action  against  a  city  for  death  of  a  driver,  Jolted  from 
his  wagon  by  a  defect  in  a  street,  held  insufficient  to  show  his  freedom 
from  contributory  negligence. 

[Ed.  Note. — ^Tor  other  cases,  see  Municipal  Oorporations,  Dec.  Dig.  f 
SIO.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Christina  Kaucher,  as  administratrix  of  Charles  Kaucher, 
deceased,  against  the  City  of  New  York.  From  a  judgment  for  plain- 
tiff, and  from  an  order  refusing  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
MILLER,  and  DOWUNG,  JJ. 

Loyal  Leale,  for  appellant. 

Sydney  A.  Syme,  for  respondent. 

MILLER,  J.  The  plaintiff's  intestate  fell  from  a  high  seat  in  the 
front  of  the  brewery  wagon,  which  he  was  employed  to  drive,  and  re- 
ceived injuries  resulting  in  his  death.  He  had  left  his  horses  standing 
by  the  curb  in  one  of  the  defendant's  streets,  and  in  undertaking  to 
get  upon  the  seat  on  his  return,  he  had  started  up  the  team  just  as, 
or  before,  he  had  succeeded  in  doing  so.  The  horses  had  taken  but 
a  few  steps,  when  the  wagon  wheels  passed  over  an  uneven  surface, 
and  he  fell,  or  was  thrown  off,  presumably  because  of  the  jolt  of  the 
wagon.  The  defect  complained  of  is  described  as  an  uneven,  convex 
surface,  three  feet  wide,  six  or  seven  feet  long  across  the  street,  and 
six  or  seven  inches  at  the  highest  point  above  the  natural  level  of  the 
street.  An  opening  had  evidently  been  made  in  the  pavement  and 
carelessly  filled  up;  the  paving  blocks  being  thrown  back  indiscrim- 
inately and  not  put  back  in  place. 

It  may  be  assimied  that  the  defendant  was  negligent,  but  the  evi- 
dence falls  short  of  proving  freedom  from  contributory  negligence  on 
the  part,  of  the  said  intestate.  Any  uneven  surface  might  cause  a  jolt 
sufficient  to  throw  a  person  from  the  high  seat  of  a  brewery  wagon 
such  as  is  commonly  observed  on  the  streets,  and  ^  person  in  that  posi- 
tion needs  to  be  attentive  and  firmly  in  his  seat.  According  to  the  evi- 
dence of  the  only  witness  for  the  plaintiff  who  saw  the  accident,  it  is 
doubtful  whether  the  deceased  was  securely  seated  before  he  started 
the  team.    She  testified : 

•*The  man  was  seated;  partly  seated.  •  •  •  He  had  fully  gotten  into 
the  seat,  and  was  leaning  forward." 

According  to  the  evidence  of  the  defendant's  witnesses,  he  fell  off 
while  attempting  to  gain  the  seat.    At  any  rate,  it  is  not  likely  that  he 

*For  other  cases  see  same  topic  ft  i  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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would  have  fallen  if  securely  in  his  seat  and  attentive  to  where  he  was 
driving,  and  it  cannot  be  assumed,  in  the  absence  of  proof,  that  he 
was  exercising  proper  care. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.    All  concur- 


In  re  CLEMENT,  State  Excise  Com'r. 

(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1911.) 

Intoxicating  Liquobs  ({  106*)  —  Cebtificatk  —  Cancellation  —  Disobderlt 
House. 

A  liquor  tax  certificate  held  properly  set  aside,  where  the  evidence 
showed  that  the  premises  had  hecome  and  remained  disorderly. 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig.  |  106.*] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  petition  of  Maynard  N.  Clement,  as  State  Com- 
missioner of  Excise,  for  an  order  canceling  liquor  tax  certificate  No. 
5,292,  issued  to  Elise  Ruehl.  From  an  order  denying  the  petition, 
petitioner  appeals.    Reversed,  and  petition  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

H.  H.  Kellogg,  for  appellant. 

William  H.  Baker,  for  respondent 

SCOTT,  J.  This  is  a  proceeding  to  revoke  a  liquor  tax  certificate, 
upon  the  ground  that  the  respondent,  the  holder  of  the  certificate,  had 
permitted  the  premises  designated  in  said  certificate  "to  become,  be, 
and  remain  disorderly,  and  did  maintain  such  premises  as  a  place  for 
persons  to  visit  for  lewd,  obscene,  and  indecent  purposes,  and  did  keep 
and  maintain  the  same  as  a  disorderly  house  and  a  house  of  ill  fame, 
and  as  a  place  of  public  resort  by  lewd  women  and  prostitutes  for 
illicit  sexual  intercourse,  whereby  the  decency  of  the  neighborhood 
was  habitually  disturbed."  The  proceeding  was  instituted  by  the  State 
Commissioner  of  Excise.  The  testimony  adduced  by  the  petitioner 
was  that  of  several  special  agents  of  the  excise  department  and  of 
some  policemen.  The  former  testified  to  occurrences  which  they  had 
observed  on  divers  occasions  during  the  months  of  February,  March, 
and  April,  1910,  and  the  policemen  testified  to  the  character  of  cer- 
tain women  whom  they  had  seen  on  the  premises.  The  learned  jus- 
tice at  Special  Term,  before  whom  the  application  was  heard,  accepted 
the  testimony  of  the  petitioner's  witnesses  as  "substantially  true,"  but 
considered  that  their  evidence  fell  "far  short  of  establishing  that  acts 
of  disorder  were  so  general  as  to  warrant  a  finding  that  the  premises 
were  disorderly." 

We  agree  with  him  in  accepting  the  evidence  of  the  petitioner's  wit- 
nesses, for  there  is  nothing  in  the  case  to  discredit  them ;  but  we  can- 
not concur  in  his  conclusion  that  such  evidence  is  insufficient  to  es- 

*For  oUier  caiea  see  same  topic  it.  8  number  in  Dec.  ft  Am.  Digi.  1907  to  data.  *  R«p'r  ladesM 
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tablish  the  allegations  of  the  petition.  The  evidence  is  of  such  a  char- 
acter that  decency  forbids  any  attempt  even  to  summarize  it.  It  is 
sufficient  to  say  that  it  shows  that  the  premises,  which  were  under  the 
management  of  an  ex-prize  fighter,  were  the  resort  of  professed  pros- 
titutes, who  plied  their  arts  of  invitation  and  seduction,  in  the  frank- 
est and  most  disgusting  manner,  under  the  very  eyes  of  the  employes 
of  the  place,  who  made  no  attempt  to  interpose  restraint  or  reproof. 
A  portion  of  the  premises  was  filled  up  with  partly  inclosed  booths 
or  cubicles,  well  designed  to  lend  themselves  to  the  cjisorderly  prac- 
tices of  the  habitues  of  the  place,  and  which  were  apparently  freely 
used  for  such  purposes.  In  the  face  of  such  evidence  as  this,  it  is  of 
little  moment  that  some  apparently  respectable  people  also,  at  times, 
resorted  to  the  premises,  or  that  some  policemen  who  had  occasion  to 
visit  the  place  never  happened  to  see  anything  disorderly,  or  that  the 
manager  and  his  employes  testified  that  they  had  never  observed  any 
indelicate  or  improper  actions  on  the  part  of  any  patrons.  If  the  lat- 
ter did  not  see,  it  could  only  have  been  because  they  would  not. 

Of  course,  we  are  not  influenced  by  the  absurd  suggestion,  so  often 
made  in  cases  like  the  present,  that  this  place  was  no  worse  than  any 
other  hotel,  restaurant,  or  other  place  of  public  resort,  because  the 
best  of  such  places,  no  matter  how  carefully  managed,  may  at  times 
be  visited  by  immoral  persons.  That  is  true,  of  course;  but  it  is  not 
true  that  such  places  would  permit  avowed  prostitutes  to  openly  ply 
their  trade  therein,  which  is  precisely  what  was  allowed  in  the  present 
case.  If  such  practices  as  were  permitted  in  this  place  were  permitted 
in  any  other,  fiie  liquor  tax  license  of  that  other  ought  equally  to  be 
revoked. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  prayer  of  the  petitioner  granted,  with  costs.  All 
concur. 


ELLSWORTH  ▼.  SHIMER, 
(Supreme  Court,  Special  Tei^,  New  York  County.    March,  1911.) 

1.  Husband  and  Wife  (J  324*) — ^Alienating  Affections— Motive. 

The  motive  with  which  defendant  acted  is  a  controlling  element  in  an 
action  for  alienating  affections. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  SS  1118, 
1119;  Dec  Dig.  §  324.*] 

2.  Husband  and  Wife  (§  332*) — Alienating  Affections— Allegations  in 

Complaint— Sufficiency. 

The  complaint  in  an  action  for  alienating  affections,  which  alleged 
merely  that  defendant  alienated  the  affections  of  plaintiff's  wife,  and  de- 
prived him  of  her  love,  and  induced  her  to  leave  him,  without  alleging 
Improper  relations  between  defendant  and  plaintiff's  wife,  was  demurra- 
ble, as  defendant's  alienation  might  have  been  Justifiable. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Dec.  Dig.  S  332.^] 
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Action  by  Alfred  S.  Ellsworth  against  Harry  C.  'Shimcr.  On  de- 
murrer to  the  complaint.    Demurrer  sustained,  with  leave  to  amend. 

George  Robinson,  for  plaintiff. 
Henry  Brill,  for  defendant. 

GIEGERICH,  J.  [1]  In  Hutcheson  v.  Peck,  5  Johns.  196,  209. 
in  an  action  of  this  character,  viz.,  for  alienating  a  wife's  affections, 
it  was  said  that  the  quo  animo  is  the  material  point,  and  in  Abbott's 
Forms  of  Pleading  this  case  is  cited  as  authority  for  the  form  of  al- 
legation there  employed,  viz.,  that  the  defendant  wrongfully  contrived 
and  intended  to  injure  the  plaintiff.  That  the  motive  with  which  die 
defendant  acted  is  all-important  in  cases  of  this  kind  is  apparent,  also, 
from  the  following  decisions :  Barnes  v.  Allen,  *40  N.  Y.  390,  394 ; 
Whitman  v.  Egbert,  27  App.  Div.  374,  50  N.  Y.  Supp.  3 ;  Eldredge 
v.  Eldredge,  79  Hun,  511,. 29  N.  Y.  Supp.  941— although  they  are 
cases  dealing  with  what  must  be  proved  rather  tlian  what  must  be  al- 
leged. But  in  a  form  of  action  where  the  intent  is  so  important  I  do 
not  think  the  allegation  of  that  intent  should  be  left  to  argimient  and 
inference  from  language  susceptible  of  a  construction  entirely  con- 
sistent with  the  defendant's  blamelessness. 

[2]  The  complaint  states  that  the  defendant  alienated  the  affec- 
tions of  the  plaintiff's  wife  and  deprived  him  of  her  love  and  induced 
her  to  leave  him.  No  improper  relations  between  the  defendant  and 
the  plaintiff's  wife  are  in  any  way  suggested,  and  for  all  that  appears 
the  defendant  may  be  her  father  or  brother,  who  has  only  performed 
his  duty  in  doing  what  it  is  averred  he  has  done,  or  whose  innocent 
acts  have  had  the  effects  alleged. 

The  demurrer  is  therefore  sustained,  with  costs,  with  leave  to  the 
plaintiff  to  amend  his  complaint  within  20  days  on  payment  of  such 
costs. 


SPANEDDA  ▼.  MURPHY  et  al. 

(Supreme  Court,  AppeUate  Division,  Tirst  Department    April  7.  1911.) 

Venue  (8  62*) — Change  op  Venue — Convenience  of  WrrNEfiSEs. 

Where  the  contract  sued  on  was  made  and  was  to  be  performed  in  the 
county  of  defendants'  residence,  and  most  of  tlie  witnesses  resided  tbert^ 
it  was  error  to  refuse  defendants*  motion  to  change  the  venne  to  that 
county. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent  Dig.  |  77;  Dec.  Dig. 
i  52.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Salvatore  Spanedda  against  John  Murphy  and  another. 
From  an  order  denying  a  motion  to  change  the  place  of  trial,  defend- 
ants appeal.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

George  M.  Palmer,  for  appellants. 

Samuel  F.  Frank,  for  respondent 

^For  oUier  cmsei  m«  utme  topic  A  S  numbbr  in  Dec.  *  Am.  Digs.  1907  to  date.  *  Rep'r  Indexee 
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McLaughlin,  J.  Action  to  recover  damages  for  breach  of  a 
contract;  the  venue  being  laid  in  the  county  of  New  York.  The 
complaint  alleges  that  in  May,  1910,  the  defendants  promised  and 
agreed  that  in  consideration  of  the  plaintiff's  paying  the  transporta- 
tion and  expenses  of  25  laborers,  and  as  many  more  as  might  be  need- 
ed during  the  course  of  certain  work  which  the  defendants  had  con- 
tracted to  do  in  Schoharie  county,  N.  Y.,  and  also  paying  to  the  de- 
fendants the  sum  of  $150,  for  the  erection  of  a  certain  building,  they 
would  grant  to  the  plaintiff  the  exclusive  right  to  maintain  the  build- 
ing upon  their  property,  for  the  purpose  of  boarding  and  lodging  la- 
borers employed  by  the  defendants,  and  selling  them  such  necessaries 
as  they  might  require  during  the  term  of  the  agreement ;  that  plain- 
tiff, relying  upon  the  agreement,  furnished  130  laborers  and  paid  out 
some  $400  for  their  transportation ;  that  he  also  paid  the  stipulated 
price  for  the  erection  of  the  building,  and  was  at  all  times  ready  and 
willing  to  carry  out  the  agreement  upon  his  part,  but  that  the  defend- 
ants wholly  failed  to  perform  the  agreement;  that  they  forcibly  re- 
moved him  from  the  building,  and  caused  him  to  leave  the  locality 
where  the  work  referred  to  was  being  carried  on,  by  reason  of  which 
he  has  sustained  damage  to  the  amount  of  $5,000. 

The  answer  admits  that  the  defendants  made  a  contract  with  the 
plaintiff,  but  denies  that  they  made  the  one  alleged,  and  then  alleges, 
affirmatively,  that  the  plaintiff  did  not  keep  his  contract,  and  that  the 
men  whom  he  furnished  struck,  refused  to  work,  and  prevented  others 
from  working,  by  reason  of  which  fact  riots  occurrpd;  that  one  of 
the  men  furnished  shot  one  of  the  detendants  in  the  hand,  and  one  of 
them  shot  and  killed  a  man  by  the  name  of  Wilty ;  that,  by  reason  of 
their  insubordination,  defendants  compelled  them  to  leave;  and  that 
the  plaintiff,  of  his  own  volition,  went  away  and  voluntarily  surren- 
dered the  contract  which  he  had  with  the  defendants. 

After  issue  had  been  joined,  the  defendants  moved  to  change  the 
place  of  trial  from  the  county  of  New  York  to  the  county  of  Scho- 
harie.   The  motion  was  denied,  and  they  appeal. 

The  contract  was. made  in  the  county  of  Schoharie;  it  was  there  to 
be  performed;  any  failure  to  carry  out  its  terms  took  place  in  that 
county,  where  both  of  the  defendants  reside;  and  it  is  obvious  that 
most  of  the  witnesses  must  necessarily  be  obtained  in  that  locality. 
This  being  so,  I  think  the  trial  should  take  place  in  that  county.  The 
general  rule  is  that,  in  transitory  actions,  the  action  should  be  tried 
in  the  county  where  the  transactions  involved  in  the  controversy  took 
place,  unless  a  large  preponderance  of  the  witnesses  live  in  another 
county.  Jacobs  v.  Davis,  65  App.  Div.  144,  72  N.  Y.  Supp.  558; 
Lutfy  V.  Sullivan,  119  App.  Div.  506,  104  N.  Y.  Supp.  177;  Harrison 
V.  Holahan,  122  App.  Div.  740,  107  N.  Y.  Supp.  741;  Studebaker 
Bros.  Co.  V.  W.  N.  Y.  &  P.  Traction  Co.,  140  App.  Div.  308,  125 
N.  Y.  Supp.  224. 

It  is  suggested  that  a  fair  trial  cannot  be  had  in  Schoharie  county, 
by  reason  of  the  prejudice  against  the  plaintiff.  The  facts  set  out  in 
the  record  do  not  sustain  such  contention,  nor  do  I  think  there  is  any 
basis  for  it 
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The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  change  the  place  of  trial  from 
the  county  of  New  York  to  the  county  of  Schoharie  granted,  with 
$10  costs.    All  concur. 


(70  Misc.  Rep.  615.) 

BWALD  V.  MEDICAL  SOCIETY  OF  NEW  YORK  COUNTY  et  aL 

(Supreme  Oourt,  Appellate  Diylsion,  First  Department     AprQ  7,  1911.) 

1.  PHTSICIANS  AlVD  SUBGEONS  ({  9*) — MkDICAL  SOCIBTIKS— PbEMATUBB  ACTION 

BT  MeMBBB. 

Plaintiff,  a  member  of  a  medical  society,  was  sosp^ided  for  misconduct 
and  afterwards  reinstated,  and  two  days  thereafter  tendered  his  resigna- 
tion, which  was  not  accepted,  and  three  dajrs  after  the  tender  he  was 
served  with  a  notice  of  charges  filed  against  him,  and  that  a  meeting 
would  be  held  to  consider  them.  Held  that,  if  plaintiff  was  still  a  mem- 
ber, his  suit  against  the  society  to  restrain  them  from  trying  him  on  said 
charges  was  premature. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  Cent  Dig.  | 
13;   Dec.  Dig.  §  9.*] 

2.  Physicians  and  Suboeons  (§  9*) — Medical  Societibs— Resignatioit— Nb- 

OESSITT-- Necessity  of  Acceptance. 

Where  the  by-laws  of  a  medical  society  proTided  that  resignations 
should  be  in  writing,  and,  if  accepted,  should  sever  the  member's  connec- 
tion with  the  society,  that  all  resignations  should  be'  referred  to  the  Co- 
mitla  Minora  at  its  first  meeting  after  being  received,  but  that  no  resig- 
nation from  a  member  under  charges  should  be  accepted,  held,  that  an 
acceptance  of  ^a  resignation  was  necessary  to  terminate  membership^ 

[£i3.  Note. — For  other  cases,  see  Physicians  and  Surgeons^  Cent  Dig.  | 
13;   Dec.  Dig.  §  9.*] 

3.  Physicians  and  Subgeons  ({  9*) — ^Medical  Societies— Resignation  Uk- 

deb  Chaboes. 

Charges  were  filed  against  a  member  of  a  medical  society  for  miscon- 
duct, but  a  copy  of  them  was  not  served  on  him  at  the  time,  because  he 
was  then  under  suspension  for  another  offense.  Later  his  suspoision 
was  remitted,  and  he  was  restored  to  good  standing,  whereupon  he  im- 
mediately tendered  his  resignation.  Three  days  thereafter  a  copy  of  the 
charges  was  served  on  him,  with  a  notice  of  hearing.  Held,  that  he  was 
under  charges  when  he  attempted  to  resign  within  a  by-law  of  the  society 
prohibiting  acceptance  of  the  resignation  of  any  member  under  charges. 

[Ed.  Note. — ^For  other  cases,  see  Physicians  and  Surgeons,  Cent  Dig.  i 
13;  Dec.  Dig.  §  9.*] 

4.  CONSTITUTIONAI.  LAW   (§  126*) — ObLIQATION  OF  CONTBAOTS— AlCENDMKNT  OF 

CoBPOBATioN  Law— MedicaI/  Societies. 

Laws  1806,  c.  138,  authorized  the  incorporation  of  medical  societies  In 
each  county  to  regulate  the  practice  of  physic  and  surgery,  and  required 
a  diploma  from  them  as  a  condition  to  the  right  to  practice.  Such  soci- 
eties were  given  the  power  to  make  by-laws,  etc.,  as  to  the  admission  and 
expulsion  of  members,  and  the  right  to  alter  or  repeal  the  act  was  ex- 
pressly reserved  to  the  Legislature.  Under  this  law,  the  right  to  expel 
or  refuse  to  admit  to  membership  was  much  limited  by  decision  of  the 
courts,  and  thereafter  Laws  1866,  c.  445,  was  enacted  by  which  any  coun- 
ty medical  society  was  authorized  to  establish  such  niles  to  gov^n  Its 
members  as  it  saw  fit  and  was  given  power  to  enforce  discipline  among 
its  members  and  obedience  to  its  rules,  and  to  otherwise  discipline  mem- 
bers as  was  deemed  for  the  best  interests  of  the  society.  Held,  that  the 
act  of  1866  was  within  the  power  to  amend  reserved  in  the  act  of  1806, 
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and  was  obTiously  intended  to  enlarge  tbe  powers  of  medical  societies  as 
defined  theretofore  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §{  325, 
366-369;    Dec.  Dig.  |  126.^] 

6.  Constitutional  Law  d  42*) — ^Validitt  of  Statute>— Who  Mat  Question. 

Laws  1806,  c.  138,  provided  for  the  incorporation  of  county  medical 
sodeties  with  certain  powers  to  control  the  admission  and  expulsion  of 
members,  which  were  construed  narrowly  by  the  courts.  Laws  1866,  c. 
445,  gave  such  societies  much  wider  powers  to  make  rules  to  govern  the 
conduct  of  its  members.  Held,  that  one  who  became  a  member  of  a  med- 
ical society  in  1904  could  not  object  that  the  act  of  1866  was  an  impair- 
ment of  the  contract  between  the  state  and  the  socie^  made  by  the  act 
of  1806,  where  the  society  raised  no  such  objection. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  Dig.  |§  39, 
40;  Dec.  Dig.  |  42.*] 

6.  Physicians  and  Subobons  (|  9*) — Medical  SooiEnES—MsiCBEBS— Expul- 
sion. 

Under  the  act  of  1806  (2  Rev.  Laws  1813,  c.  94),  authorizing  the  incor- 
poration of  medical  societies  for  the  diffusion  of  true  science  and  partic- 
ularly of  knowledge  of  the  healing  art,  to  examine  and  license  physicians 
and  surgeons  to  practice  and  to  regulate  the  practice  of  physic  and  sur- 
gery with  power  to  make  such  by-laws,  rules,  and  regulations  relative  to 
the  admission  and  expulsion  of  members  as  they  shall  think  fit,  such  a 
society  has  the  power  to  adopt  by-law  forbidding  the  acceptance  of  a  res- 
ignation of  any  member  while  under  charges,  and,  in  compliance  there- 
with, to  refuse  to  accept  the  resignation  of  a  member  while  under  charges 
of  altering  hospital  records  so  as  to  untruly  show  that  he  had  performed 
certain  operations,  and  to  expel  him  therefor,  especially  as  every  mem- 
ber, on  becoming  such,  agreed  to  submit  to  the  discipline  of  the  society 
for  any  act  unfavorably  affecting  tbe  character,  dignity,  or  interest  of 
the  profession  or  the  society. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  Dec.  Dig. 
19.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Louis  A.  Ewald  against  the  Medical  Society  of  New  York 
County  and  others.  From  an  order  of  the  Special  Term  continuing 
an  injunction,  defendants  appeal.  Reversed,  and  motion  to  continue 
the  injunction  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Almuth  C.  Vandiver,  for  appellants. 

Daniel  P.  Hays  and  Samuel  I.  Frankenstein,  for  respondent 

MILLER,  J.  The  plaintiff  became  a  member  of  the  defendant 
Medical  Society  in  January,  1904.  On  March  10,  1910,  charges  were 
preferred  against  him  by  a  number  of  physicians  to  the  effect  that  in 
a  scientific  article,  contributed  by  him  to  be  published  by  a  hospital 
of  whose  staff  he  was  a  member,  he  had  described  certain  operations 
as  having  been  performed  by  him,  which  in  fact  he  had  never  per- 
formed. He  was  tried  and  found  guilty  by  the  defendant's  board  of 
censors,  and  was  suspended  from  membership  until  June  1,  1911.  On 
September  30,  1910,  written  charges  were  filed  with  the  president  of 
the  defendant  society  by  one  of  its  members  to  the  effect  that  during 
the  pendency  of  the  first  charges  the  plaintiff  and  another  physician 
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had  changed  the  records  of  the  Suydenham  Hospital  for  the  purpose 
of  substantiating  the  statements  made  by  plaintiff  in  the  said  article, 
which  acts,  it  was  claimed,  unfavorably  affected  the  dignity,  character, 
and  interest  of  the  medical  profession,  of  the  defendant  society,  and 
of  its  members.  A  copy  of  said  charges  was  not  then  served  upon  the 
plaintiff,  as  he  was  then  under  suspension.  His  associate,  however, 
was  tried  on  them,  and  he  was  present  and  testified  at  the  trial,  and 
heard  the  charges  read.  The  plaintiff's  said  associate  was  foucd 
guilty,  and  his  expulsion  recommended  by  the  censors  on  December 
12,  1910,  and  on  that  day  a  resolution  of  the  society  was  adopted  re- 
storing the  plaintiff  to  membership  in  good  standing  on  and  after  fhat 
date.  On  December  14,  1910,  the  plaintiff  tendered  his  resignation, 
which  was  not  accepted,  and  on  December  17,  1910,  he  was  served 
with  a  notice  of  said  charges  and  that  a  meeting  would  be  held  on  De- 
cember 30th  following  for  the  purpose  of  considering  them.  Where- 
upon this  action  was  brought. 

[1]  If  the  plaintiff  is  still  a  member  of  the  society,  this  action  is 
premature.  See  Moyse  v.  N.  Y.  Cotton  Exchange,  128  N.  Y.  Supp. 
1 12,  and  cases  cited  by  Mr.  Justice  Scott,  decided  by  this  court  in  this 
department  March  10,  1911,  not  yet  officially  reported.  It  may  well 
be  doubted  whether  equity  will  entertain  jurisdiction  at  the  suit  of  a 
nonmember  to  restrain  the  proceedings  oi  a  membership  corporation 
like  the  defendant  society.  The  plaintiff  may  ignore  the  proceeding, 
and,  if  he  is  libelled,  sue  for  damages.  See  Fawcett  v.  Charles,  13 
Wend.  473.  However,  assuming  without  deciding  that  upon  the  plain- 
tiff's theory  the  case  is  one  for  equitable  cognizance,  we  are  of  the 
opinion  that  the  injunction  should  have  been  denied,  for  the  reason 
that  the  defendants  have  jurisdiction  to  try  the  plaintiff  on  the  charges 
preferred. 

In  his  application  for  membership  the  plaintiff  expressly  agreed,  "if 
elected,  to  comply  with  all  rules,  regulations  and  by-laws  passed  by 
society,  or  adopted  for  its  government."  Among  the  pertinent  pro- 
visions of  the  defendant's  by-laws  the  following  may  be  noted : 

"All  resignations  shall  be  in  writing  and  shall  be  sent  to  the  secretary  and 
referred  to  the  Comitia  Minora  at  its  first  meeting  after  their  receipt.  If 
accepted,  the  member  tliereby  severs  all  connection  with  the  Medical  Society 
of  the  County  of  New  York,  the  First  District  Branch,  and  the  Medical  Soci- 
ety of  the  State  of  New  York,  and  relinquishes  all  right  and  title  to  any  share 
in  their  property.  No  resignation  shall  be  accepted  from  a  member  owizig 
dues  or  assessments  or  under  charges.'*    Chapter  1,  art  6. 

"The  censors  shall  take  cognizance  of  all  charges  preferred  against  a  mem- 
ber. Charges  against  a  member  shall  be  presented  to  the  president  In  writing, 
and  by  him  referred  to  the  censors,  who  shall  meet,  examine  the  same^  and 
the  evidence  thereon."    Chapter  5,  art  4. 

"There  shall  be  three  degrees  of  discipline:  censure,  snsp^sion  and  ex- 
pulsion."   Chapter  5,  art  6. 

"The  constitution,  by-laws,  and  resolutions  of  the  society,  and  the  consti- 
tution, by-laws,  rules  and  regulations  of  the  Medical  Society  of  the  State  of 
New  York,  which  have  reference  to  county  societies,  shall  be  binding;  on  the 
membership  of  this  society ;  and  any  intentional  violation  or  disregard  of  the 
same  shall  be  cause  for  discipline.  The  commission  of  any  act  which  unfa- 
vorably affects  the  character,  dignity  or  interests  of  the  medical  profession, 
of  this  society,  or  any  one  or  more  of  its  members,  shall  also  be  cause  for  dis- 
cipline."   caiapter  6,  art  10. 
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When  the  plaintiff  became  a  member  of  the  defendant  society,  its 
by-laws  provided  for  amendment,  alteration,  or  addition  thereto  by 
a  majority  vote  of  its  members  at  annual  meetings.  The  plaintiff  does 
not  question  the  regularity  of  the  adoption  of  the  present  by-laws  or 
deny  that  he  is  bound  by  them,  provided  the  defendant  had  the  power 
to  adopt  them.  His  contention,  in  brief,  is  that  the  society  has  no 
power  to  retain  a  member  for  the  sole  purpose  of  trying  him  on 
charges'  and  expelling  him ;  that  any  by-law  purporting  to  give  it 
that  power  is  beyond  the  chartered  powers  of  the  corporation,  and 
therefore  not  binding  upon  its  members;  that  he  was  not  "under 
charges"  within  the  meaning  of  said  chapter  1,  art.  6,  when  he  fifed 
his  resignation,  wherefore  it  took  effect  at  once  without  formal  ac- 
ceptance; that  the  defendants  have  no  power  to  try  the  plaintiff  on 
the  charges  preferred,  and  that  in  any  event  the  restoration  of  the 
plaintiff  to  membership  in  good  standing  was  a  waiver  of  pending 
charges  and  a  bar  to  further  proceedings  thereon. 

[2]  If  the  by-laws  were  silent  on  the  subject  the  filing  of  a  resig- 
nation by  a  member  would  doubtless  terminate  his  membership,  and 
it  is  probably  true,  as  contended  by  the  plaintiff,  that  the  by-law  in 
question  limits  the  power  of  the  Comitia  Minora  to  refuse  the  accept- 
ance of  a  resignation  to  the  specified  grounds.  Still  the  by-law  con- 
templates that  an  acceptance  of  a  resignation  is  necessary  to  tej:minate 
a  membership,  and  it  is  undisputed  that  the  Comitia  Minora  had  no 
meeting  after  the  filing  of  the  plaintiff's  resignation  and  before  notice 
of  the  charges  was  served  upon  him. 

[3]  Moreover,  we  are  of  the  opinion  that  he  was  "under  charges" 
when  he  filed  his  resignation,  and  from  the  time  that  written  charges 
were  filed  with  the  president,  and  the  mere  fact  that  the  censors  had 
not  yet  served  a  copy  of  the  charges  on  the  plaintiff  is  immaterial 
(see  People  ex  rel.  Eakins  v.  Roosevelt,  12  Misc.  Rep.  622,  34  N.  Y. 
Supp.  228;  Id.,  14  Misc.  Rep.  531,  35  N.  Y,  Supp.  1085;  Id.,  149  N. 
Y.  574,  43  N.  E.  989),  as  the  by-law  in  question  was  evidently  adopted 
to  prevent  a  member  against  whom  charges  had  been  preferred  from 
evading  the  consequences  of  his  offense  by  resigning  in  advance  of  a 
■  trial. 

The  learned  justice  at  Special  Term  was  of  the  opinion  that  the 
original  act  of  incorporation  (chapter  138,  Laws  1806)  did  not  confer 
power  on  the  defendant  to  pass  the  said  by-law,  and  that  within  the 
principle  of  Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat. 
518,  4  L.  Ed.  629,  the  subsequent  acts  of  the  Legislature  relating  to 
medical  societies,  even  though  accepted  by  the  deJFendant  society,  couid 
not  have  the  effect  to  alter  or  amend  the  original  charter.  We  think 
that  that  view  is  based  on  a  misconception  of  the  scope  and  purpose 
of  the  original  act  and  of  the  application  of  the  famous  Dartmouth 
College  Case.  The  said  act  of  1806  was  entitled  "An  act  to  incorpo- 
rate medical  societies  for  the  purpose  of  regulating  the  practice  of 
physic  and  surgery  in  this  state."  It  provided  that  the  physicians 
and  surgeons  in  the  several  counties  of  the  state  might  meet,  and, 
being  not  less  than  five  in  number,  organize  by  the  election  of  officers, 
and  that  said  societies  so  organized  should  thereupon  become  "bodies 
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corporate  and  politic."  It  also  provided  for  the  organization  of  a  cor- 
poration by  the  name  of  "The  Medical  Society  of  the  State  of  New 
York."  It  empowered  the  societies  thus  organized  to  examine  stu- 
dents and  give  diplomas  under  the  hand  of  the  president  and  the  seal 
of  the  society,  which  should  entitle  the  holder  to  practice  pjhysic  or 
surgery,  and  provided  that,  after  the  1st  day  of  the  following  Sep- 
tember, no  person  should  commence  the  practice  of  physic  or  surgery 
without  having  passed  the  examination  and  received  a  diploma  from 
one  of  the  medical  societies  thus  established ;  that  it  should  be  lawful 
for  the  societies  established  by  the  act  "to  make  such  by-laws,  rules 
and  regulations  ♦  *  *  relative  to  the  admission  and  expulsion 
of  members  *  *  *  as  they  or  a  majority  of  the  members  at  their 
annual  meeting  shall  think  fit  and  proper:  Provided,  that  such  by- 
laws, rules  and  regulations  ♦  *  *  be  not  contrary  to  nor  incon- 
sistent with  the  Constitution  or  laws  of  this  state  or  of  the  United 
States,  *  *  *  ;  that  it  should  be  within  the  power  of  the  Legis- 
lature "to  alter,  modify  or  repeal  this  act,  whenever  they  shall  deem 
it  necessary  or  expedient."  It  also  repealed  a  former  act  entitled,  "An 
act  to  regulate  the  practice  of  physic  and  surgery  in  this  state,"  evi- 
dently referring  to  an  earlier  act,  by  which  the  chancellor,  judge  of 
the  Supreme  Court  or  common  pleas,  or  Master  in  Chancery  was  au- 
thorized to  license  physicians  to  practice.  See  chapter  45,  Laws  1797. 
It  was  decided  by  the  Supreme  Court  in  1835  that  the  power  to  dis- 
franchise a  member  conferred  by  the  act  of  1806,  which  was  revised  in 
1813  (chapter  94, 2  Rev.  Laws  1813),  could  only  be  exercised  upon  com- 
mon-law grounds,  which  did  not  include  original  disqualification  for 
membership.  Fawcett  v.  Charles,  supra.  The  case  of  People  ex  rel. 
Gray  v.  Medical  Society,  24  Barb.  570,  was  decided  in  1857.  The 
proposition  that  a  member  could  only  be  disfranchised  on  common-law 
grounds  was  reiterated,  and  it  was  held  that  a  regulation  of  a  medical 
society,  prescribing  a  tariff  of  fees  for  medical  services  to  be  per- 
formed by  its  members,  was  unauthorized,  and  that  a  violation  of  such 
regulation  did  not  furnish  ground  for  the  disfranchisement  of  a  mem- 
ber. In  1865  the  Court  of  Appeals  decided  that  a  licensed  physician 
could  not  be  denied  membership  in  ^  county  medical  society  for  not 
having  conformed  to  the  conventional  rules  of  the  society  at  a  period 
antecedent  to  his  application,  and  that  there  was  no  power  of  expul- 
sion, except  on  common-law  grounds,  i.  e. :  (1)  Violation  of  duty  to 
the  society,  as  a  member  of  the  corporation;  (2)  offenses  as  a  citizen 
against  the  laws  of  the  country;  (3)  breach  of  duty  in  respect  alike 
to  the  corporation  and  the  laws.  People  ex  rel.  Bartlett  v.  Medical 
Society,  32  N.  Y.  187.  In  1866  the  Legislature  passed  an  act,  being 
chapter  445  of  the  laws  of  that  year,  which  provided  that  it  should 
be  lawful  for  any  County  Medical  Society  "to  establish  such  rules 
and  regulations  for  the  government  of  its  members  as  they  may  deem 
fit,"  etc ;  that  "each  County  Medical  Society  shall  have  full  power  and 
authority  to  enforce  discipline  among  its  members  and  obedience  to 
its  rules  and  regulations,  with  power  to  otherwise  discipline,  as  they 
may  deem  most  advisable  for  the  best  interest  of  said  society,"  and 
that  any  member  grieved  by  the  action  of  a  County  Medical  Society 
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should  have  the  right  to  appeal  to  the  State  Medical  Society.  The 
said  provisions  were  substantially  incorporated  in  the  present  member- 
ship corporation  law.  See  sections  8,  210-214,  c.  35,  Consol.  Laws 
(chapter  40,  Laws  1909). 

[4]  The  act  of  1866  was  obviously  intended  to  enlarge  the  powers 
of  medical  societies,  as  defined  by  the  said  decisions  of  the  courts, 
and  the  right  to  amend,  alter,  or  repeal  was  expressly  reserved  in  the 
original  act.  Moreover,  the  Dartmouth  College  Case  has  no  applica- 
tion to  this  case  for  still  another  reason. 

[5]  The  plaintiff  was  not  a  party  to  the  contract  upon  the  incorpo- 
ration of  the  defendant  society  in  1806.  It  has  not  objected  to  the 
subsequent  acts  of  the  Legislature  having  the  effect  to  amend  its  act 
of  incorporation,  but,  on  the  contrary,  has  accepted  said  amendments, 
and  has  adopted  by-laws  upon  the  authority  thereof.  The  plaintiff's 
franchise  as  a  member  was  not  acquired  by  him  until  1904.  His 
contract  is  to  be  construed  according  to  the  law  in  force  when  it  was 
made. 

[8]  Moreover,  the  act  of  1806  is  quite  broad  enough  to  justify  all 
that  the  defendant  society  has  undertaken  to  do.  It  was  incorporated 
not  alone  "to  contribute  to  the  diffusion  of  true  science  and  particu- 
larly to  the  knowledge  of  the  healing  arts,"  as  appears  to  have  been 
supposed  by  the  learned  justice  at  Special  Term,  but  to  examine  and 
license  physicians  and  surgeons  to  practice  and  to  regulate  the  prac- 
tice of  physic  and  surgery,  and  the  former  act  on  that  subject  was 
repealed.  The  power  to  pass  by-laws  relative  to  the  admission  and 
expulsion  of  members,  though  conferred  in  general  terms,  is  to  be 
construed  with  reference  to  those  broad  general  powers.  Every  li- 
censed physician  of  good  character  and  having  the  necessary  qualifica- 
tions was  entitled  to  membership  (People  ex  rel.  Bartlett  v.  Medical 
Society),  but  surely  the  society  was  not  bound  to  retain  in  its  mem- 
bership the  charlatan,  the  quack  or  the  fraud,  and  thereby  to  certify 
to  his  professional  standing.  Moreover,  its  relation  to  the  public 
and  to  the  profession  is  such  that  the  mere  severing  of  member- 
ship of  one  guilty  of  an  offense  meriting  discipline  would  not  serve 
its  corporate  purposes.  County  Medical  Societies  are  much  more 
than  mere  private  corporations  or  social  clubs.  The  scope  of  the 
original  act  of  incorporation  and  of  the  subsequent  acts  relating  to 
them  shows  that  they  were  intended  to  discharge  important  duties  to 
the  public.  The  fact  that  the  power  to  license  physicians  and  surgeons 
has  been  devolved  upon  the  board  of  regents  (section  169,  c.  45,  Pub- 
lic Health  Law;  Consol.  Laws  1909  [chapter  49,  Laws  1909])  does 
not  affect  the  question.  It  seems  plain,  therefore,  that  a  member  on 
his  admission  to  the  society  assumes  an  obligation,  not  only  to  con- 
form to  the  rules  and  regulations  of  the  society  respecting  his  imme- 
diate relations  to  it,  but  as  well  to  observe  its  standards  of  profes- 
sional ethics,  and  that  a  breach  of  that  obligation  in  any  respect  in- 
volves a  violation  of  duty  to  the  society.  Certainly  any  discreditable 
act  of  a  member  in  his  professional  relations  tends  to  discredit  the 
society.  The  plaintiff  agreed  upon  becoming  a  member  to  submit  to 
the  discipline  of  the  society  for  any  act  unfavorably  affecting  "the 
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character,  dignity  or  interest  of  the  medical  profession,  or  of  the 
society."  The  by-laws,  rules,  and  regulations  of  the  society  would 
have  no  sanction  if  its  discipline  could  be  evaded  by  a  resignation. 
Whereupon  it  follows,  not  only  that  the  society  has  the  power  to  ex- 
pel for  unprofessional  conduct,  not  directly  involving  the  relations  of 
the  member  as  such  to  the  society,  but  that  it  also  had  the  power  to 
pass  the  by-law  that  no  member  should  be  permitted  to  resign  under 
charges. 

It  is  probable  that  the  defendant  could  not  try  the  plaintiff  while 
under  charges.  It  could  have  waited  until  the  period  of  suspension 
expired,  or  it  could  have  revoked  the  suspension.  Restoration  is  not 
the  same  as  original  admission  to  membership.  The  plaintiff  was  at 
all  times  a  member.  His  rights  as  such  were  temporarily  in  abe)rance. 
After  restoration,  he  probably  could  not  again  be  tried  upon  the  charg- 
es on  which  he  was  suspended.  But  the  present  charges  are  entirely 
different.  He  wa^  suspended  for  an  act  of  charlatanry.  He  is  now 
charged  with  forging  hospital  records  to  conceal  the  nature  of  that 
act.  His  guilt  of  the  latter  charge  cannot  be  assumed  in  advance  of 
a  trial,  and  it  was,  of  course,  not  passed  upon  when  his  suspension  was 
removed. 

While  I  have  discussed  the  case  from  the  standpoint  of  the  plain- 
tiff's rights  and  obligations  as  a  member 'of  the  defendant  society,  I 
am  far  from  suggesting  that  a  court  of  equity  should  enjoin  a  County 
Medical  Society  from  inquiring  into  unprofessional  .conduct  either  of 
members  or  of  nonmembers. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  to  continue  the  injunction  denied,  with  costs.  All  con- 
cur. 


(70  Misc.  Rep.  361.) 

JOHANNESSEN  v.  JOHANNBSSEN. 

(Supreme  Court,  Special  Term,  New  York  Coimty.     January,  1911.) 

1,  Marbiaoe  (§  57*) — ^Annulment. 

Defendant,  in  an  action  for  a  separation,  cannot  have  the  marriage 
annulled  on  the  ground  that  plaintiff  had  a  living  husband  when  she 
married  him,  where  such  matter  was  not  pleaded  as  a  counterclaim,  as 
required  by  CSode  Civ.  Proc.  §  500. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Dec.  Dig.  {  57.*] 

2.  Marriage  (§  57*) — ^Annulment. 

A  defense,  in  an  action  for  a  separation,  that  plaintiff  had  a  living 
husband  when  she  was  married  to  defendant,  could  not  be  set  up  as  a 
counterclaim  to  support  a  prayer  for  annulment  under  0>de  OIt.  Proc. 
§  501,  requiring  a  counterclaim  to  diminish  or  defeat  plaintUTs  recorery 
and  be  a  cause  of  action  arising  out  of  the  transaction  alleged  as  the 
foundation  of  plaintlfiTs  claim  or  connected  with  the  subject  of  the 
action,  or  in  a  contract  action,  any  other  cause  of  action  on  contract. 

[Ed.  Note. — ^For  other  cases,  see  Marriage,  Dec  Dig.  |  57. ♦] 

8.  Marriage  (8  57*) — Annulment. 

A  defense  by  way  of  a  counterclaim  for  annulment  cannot  be  pleaded 
in  a  matrimonial  action. 

[Ed.  Note. — For  other  cases,  see  Marriage,  Dec.  Dig.  {  67.*1 

•For  other  caaea  aee  same  topic  &  8  nttmbbb  In  Dec.  &  Am.  Digs.  1907  to  date,  it  Bep'r  IndoM 
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4.  Divorce  (§  109*) — SErABATioN— Bubden  or  Proof. 

Where,  in  an  action  for  a  separation,  defendant  pleaded  as  a  defense 
a  former  valid  marriage  of  plaintiff,  he  had  the  burden  of  proving  the 
validity  of  such  marriage  and  overcoming  the  presumption  that  the 
second  marriage  was  valid. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §  360;  Dec.  Dig. 
§  109.*] 

5.  Mabbiaoe  a  40*) — Invalidity — Suffioienct  of  Evidence. 

In  order  to  rebut  the  presumption  of  the  validity  of  a  ceremonial 
marriage,  the  evidence  of  Invalidity  must  be  strong  and  conclusive. 

[Ed.  Note. — ^For  other  cases,  see  Marriage,  Cent  Dig.  {  58;  Dec.  Dig. 
i  40.*] 

6.  Marbiage  ({  08*) — Annulment. 

To  make  a  second  marriage  illegal  on  the  ground  of  a  prior  marriage, 
it  must  appear  that  the  first  marriage  was  then  subsisting,  and  it  is  not 
sufficient  that  the  husband  of  the  first  marrtage  was  living  at  the  time 
of  the  second  marriage;  Code  Civ.  Proa  f  1743,  subd.  2,  permitting 
an  action  to  annul  a  marriage  on  the  ground  that  the  former  husband  or 
wife  of  one  of  the  parties  was  living  and  that  the  former  marriage  was* 
In  force  when  the  marriage  sought  to  be  annulled  was  contracted. 

[Ed.  Note. — ^For  other  cases,  see  Marriage,  Dec.  Dig.  I  58.*] 

7i  Mabbiaoe  ({  40*)— Pbbsumptions. 

Where  defendant,  with  the  same  knowledge  of  all  the  circumstances 
that  he  now  has,  stated  to  plaintiff,  to  induce  her  to  marry  him,  that 
a  former  ceremonial  marriage  by  her  with  another  was  void,  he  cannot 
invoke  as  a  defense  to  a  separation  action,  the  presumption  of  the  valid- 
ity of  a  ceremonial  marriage  in  order  to  overcome  the  presumption  of  the 
validity  of  his  marriage  with  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Marriage,  Cent  Dig.  §  58;  Dec.  Dig. 
S  40.*1 

8.  Courts  (|  91*) — Rule  of  Decision. 

The  Special  Term  of  the  Supreme  Court  is  bound  by  a  decision  of 
the  Appellate  Division  of  the  same  department  until  it  is  reversed  or 
a  contrary  doctrine  declared. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §|  325-326;  Dec. 
Dig.  §  91.*] 

9.  Divorce  (J  6%*) — Sepabation — ^Actions — ^Jubisdiction  of  Court — Equi- 

table Jurisdiction. 

The  court  has  power  to  apply  equitable  principles  in  a  matrimonial 
action  such  as  one  for  a  separation. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  |  2;    Dec.  Dig. 

10.  DivoBCE  (8  39*) — Separation — Defenses. 

Where  defendant,  with  knowledge  of  all  of  the  facts,  assured  plaintiff, 
to  Induce  her  to  marry  him,  that  her  former  marriage  with  another 
was  Invalid,  and  they  lived  together  as  husband  and  wife  for  seven 
years,  he  cannot  defend  an  action  for  separation  on  the  ground  that 
plaintiff's  former  marriage  was  valid;   such  a  defense  being  Inequitable. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  {  160;  Dec.  Dig. 
i  39.*] 

Action  by  Anna  Marie  Johannessen  against  Andrew  B.  Johannessen. 
Judgment  for  plaintiff. 
Abraham  Kaplan,  for  plaintiff. 
H.  C.  Underbill,  for  defendant. 

•For  other  case*  see  sAme  topic  A  fi  mrMBSB  in  Dec.  A  Am.  Diss.  1907  to  date,  it  Rep'r  Indexes 
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GOFF,  J.  Two  questions  are  presented:  Was  the  marriage  be- 
tween plaintiff  and  defendant  valid,  and,  if  so,  has  defendant  treated 
plaintiff  in  a  cruel  and  inhuman  manner? 

[  1  ]  In  her  complaint  plaintiff  alleges  marriage  and  cruel  treatment 
Defendant  in  his  answer  admits  the  marriage  and  denies  such  treat- 
ment, and  also,  as  a  separate  defense,  alleges  that  at  the  time  of  the 
marriage  plaintiff  had  a  husband  living,  and  that  her  marriage  to  him 
was  then  in  force.  In  his  prayer  defendant  asks  for  an  annulment 
of  his  marriage.  In  any  event,  such  affirmative  relief  cannot  be 
granted  for  the  reason  that  the  ground  therefor  is  not  pleaded  as  a 
counterclaim. 

The  answer  must  contain:  (1)  A  denial;  (2)  new  matter  consti- 
tuting a  defense  or  counterclaim.  Code  Civ.  Proc.  §  500.  The  lan- 
guage of  the  latter  clatfte  is  in  the  disjunctive.  Each  must  be  dis- 
tinctly pleaded.    One  is  not  inclusive  of  the  other. 

[2]  Nor  is  the  separate  defense  a  "counterclaim"  as  defined  by  sec- 
tion 501,  Id. 

[3]  Nor  could  it  be  pleaded  as  such  in  a  matrimonial  action.  Dur- 
ham V.  Durham,  99  App.  Div.  450,  91  N.  Y.  Supp.  295. 

This  case  also  holds  that  such  a  defense  is  proper,  as  it  raises  the 
question  of  the  validity  of  the  marriage  between  the  parties. 

The  facts  I  find  to  be  as  follows:  On  the  18th  of  September,  1897, 
in  the  state  of  New  Jersey,  plaintiff  and  one  August  Hansen  Sandin 
were  married  and,  subsequently,  for  some  years,  cohabited  as  husband 
and  wife.  One  day  plaintiff  found  a  letter  purporting  to  have  been 
written  by  a  woman  in  Sweden  who  claimed  to  be  Sandin's  wife.  On 
being  confronted  with  this,  Sandin  admitted  that  he  had  a  wife  living 
in  Sweden.  Thereupon  they  agreed  to  separate  and  went  to  a  justice 
of  the  peace  in  New  Jersey.  To  him  Sandin  admitted  that  he  had  a 
wife  living  when  he  was  married  to  plaintiff.  The  justice  advised  that 
under  the  law  of  that  state  Sandin's  marriage  to  plaintiff  was  void, 
and  that  it  was  not  necessary  to  procure  an  annulment.  A  paper 
called  an  agreement  of  separation  was  drawn  up,  signed,  and  acknowl- 
edged before  the  justice,  which  recited  that  by  reason  of  "an  unhappy 
difference  with  his  wife"  Sandin  and  the  plaintiff  agreed  to  live  sep- 
arate and  apart.  About  three  years  thereafter  defendant,  a  widower 
with  four  children,  employed  plaintiff  as  housekeeper.  In  a  short  time 
he  asked  plaintiff  to  marry  him.  She  told  him  of  her  marriage  tc 
Sandin,  her  leaving  him,  and  the  cause,  and  also  of  the  agreement  of 
separation  and  the  advice  of  the  justice.  To  satisfy  himself  the  de- 
fendant went  with  the  plaintiff  to  the  justice,  obtained  from  him  a 
copy  of  the  agreement  of  separation,  was  told  by  him  that  Sandin  had 
admitted  having  a  wife  in  Sweden,  that  his  marriage  to  plaintiff  was 
void,  and  that  plaintiff  was  free  to  marry.  ShorSy  thereafter,  and 
while  Sandin  was  living,  plaintiff  and  defendant  were  married,  and 
they  lived  in  marital  relations  for  over  seven  years.  During  this  period 
the  plaintiff  fulfilled  her  duty  as  a  wife  and  as  a  homekeeper  for  the 
defendant  and  his  children.  When  she  married  defendant  she  honestly 
believed  that  her  previous  marriage  was  void  and  that  she  had  a  right 
to  marry.    The  defendant  knew  all  the  circumstances.    He  satisfied 
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himself  of  their  truth.  He  told  plaintiff  she  was  free  to  marry  him. 
He  accepted  and  acted  upon  the  advice  of  the  justice.  Neither  mis- 
representation nor  suppression  was  practiced,  and  no  question  was 
raised  by  him  as  to  the  legality  of  his  marriage  until  the  plaintiff,  be- 
cause of  ill  treatment,  sought  separation,  and  then,  for  the  first  time, 
he  claimed  that  she  was  not  his  wife. 

[4]  Apart  from  the  question  of  ill  treatment,  the  issue  tendered  by 
the  complaint  was  the  marriage  of  the  parties.  This  was  admitted; 
but  a  new  issue  was  raised  when  defendant  pleaded  a  previous  mar- 
riage. This  cast  upon  him  the  burden  of  proving  the  validity  of  the 
first  marriage  and  of  overcoming  the  presumption  that  the  second  mar- 
riage was  valid. 

[5]  While  this  presumption  may  be  rebutted  by  evidence  of  facts 
invalidating  the  marriage,  such  evidence  must  be  strong,  satisfactory, 
and  conclusive,  although  it  involves  proving  a  negative.  Senge  v. 
Senge,  106  111.  App.  140.  When  a  marriage  has  been  shown  (says 
Mr.  Bishop),  "the  law  raises  a  strong  presumption  of  its  legality — 
not  only  casting  the  burden  of  proof  on  the  party  objecting,  but  re- 
quiring him  throughout,  in  every  particular,  to  make  plain  against  the 
constant  pressure  of  this  presumption  the  truth  of  law  and  fact  that 
it  is  illegal  and  void."    1  Bishop,  Mar.,  Div.  &  Sep.  §  956. 

[8]  It  is  not  sufficient  to  prove  the  illegality  of  the  second  marriage 
to  show  that  at  the  time  the  husband  of  the  first  marriage  was  living. 
McKibbin  v.  McKibbin,  139  Cal.  448,  73  Pac.  143.  It  must  be  proven 
that  not  only  was  the  first  marriage  valid,  but  that  it  was  subsisting. 
Before  the  marriage  of  the  parties  could  be  annulled,  it  would  have 
to  be  proven  that  the  former  husband  was  living,  and  also  that  the 
marriage  was  then  in  force.  Code  Civ.  Proc.  §  1743,  subd.  2.  This 
would  involve  proving  a  negative ;  that  is,  that  the  former  marriage 
had  not  been  either  dissolved  or  annulled  by  a  court  of  competent  ju- 
risdiction. The  defendant  has  failed  to  make  such  proof;  nor  has 
he  proven  the  validity  of  the  Sandin  marriage. 

[7]  It  is  true  that  he  has  proven  a  ceremonial  marriage,  and,  while 
ordinarily  that  would  be  sufficient  to  found  a  presumption  of  validity, 
yet,  where  a  party  by  his  own  acts  has  created  the  situation  from 
which  he  endeavors  to  escape,  the  law  will  not  favor  him  by  inferring 
one  fact  from  another  or  by  indulging  in  one  presumption  for  the  pur- 
pose of  destroying  another.  Hall  v.  Hall,  139  App.  Div.  120,  123  N. 
Y.  Supp.  1056.  The  defendant  was  fully  conversant  with  all  the  facts 
and  circumstances  relating  to  plaintiff's  marriage  with  and  separation 
from  Sandin;  he  was  informed  of  Sandin's  declaration  as  to  the 
Swedish  marriiige;  he  made  no  further 'inquiries  and  accepted' them 
as  true ;  he  concluded  to  his  own  satisfaction  that  plaintiff's  marriage 
to  Sandin  was  void;  he  advised  her  accordingly,  and  by  such  advice 
induced  her  to  marry  him,  and  thereby  fixed  his  own  status  as  the  hus- 
band of  plaintiff.  Having  done  so,  the  law  will  presume  that  each 
party  was  competent  to  marry  (Wenning  v.  Teeple,  144  Ind.  189,  41 
N.  E.  600),  and,  even  though  a  ceremonial  marriage  with  Sandin  be 
shown,  the  law  will  not  aid  the  defendant  to  rid  himself  of  the  re- 
sponsibility of  the  marriage  which  he  himself  procured,  by  presum- 
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ing  that  the  Sandin  marriage  was  valid,  but  it  will  require  him  to 
prove  its  validity  by  showing  that  Sandin  was  competent  to  enter  into 
such  marriage. 

In  United  States  v.  Green  (C.  C.)  98  Fed,  63,  the  plaintiff  sued  to 
recover  pension  money  paid  to  defendant  as  the  widow  of  a  deceased 
soldier  on  the  ground  that,  because  of  a  prior  marriage  of  the  soldier 
to  a  woman  still  living  at  the  time  of  his  death  and  the  invalidity  of 
a  decree  of  divorce  obtained  by  him,  the  defendant  never  became  his 
legal  wife.    Shiras,  J.,  said : 

"It  is  certainly  incumbent  upon  the  government  to  prove  that  Davis  (the 
soldier)  and  Eliza  Jane  Calahan  (the  first  wife)  were  lawfully  husband  and 
wife,  and  of  necessity  this  involves  the  question  whether  when  they  went 
through  the  marriage  ceremony  they  were  lawfully  competent  to  contract  a 
marriage  with  each  other.  In  many  cases  it  might  be  fairly  found  as  on  infer- 
ence of  fact  that  there  was  competency  to  contract  from  evidence  showing  a 
proper  marriage  ceremony,  cohabitation,  and  a  failure  to  question  on  part  of 
any  one  the  validity  of  the  marriage  thus  entered  into.  It  may  be  true,  as  is 
claimed  in  argument,  that  the  presumption  of  competency  is  ordinarily  drawn  as 
a  presumption  of  fact  from  evidence  showing  a  proper  marriage  ceronony; 
but  regard  must  be  had  to  the  particular  issue  at  stake  and  the  special  facts 
of  the  case.  As  the  burden  of  proof  is  upon  the  government,  it  most  be  held 
that  it  has  failed  to  adduce  sufficient  evidence  to  justify  the  finding  that  the 
defendant  is  not  the  lawful  widow  of  Levi  B.  Davis,  deceased." 

It  was  assumed  by  the  defendant,  and  the  assumption  acted  upon 
by  him,  that  the  Sandin  marriage  was  void.  He  now  asserts  it  was 
valid.  He  has  no  more  proof  or  knowledge  now  than  he  had  when  he 
asserted  it  to  be  void.  A  marriage  assumed  to  be  void  at  one  time, 
and  the  parties  having  acted  upon  that  assumption,  cannot,  at  the  ca- 
price or  convenience  of  one  of  them,  be  declared  valid  at  another  time 
unless  upon  the  fullest  and  most  convincing  proof.  This  the  defend- 
ant has  failed  to  do,  and  consequently  his  separate  defense  has  failed. 

[10]  Another  feature  is  presented:  Under  the  circumstances,  can 
the  defendant  be  heard  in  stultification  of  his  own  act?  Can  he  be 
permitted  to  invoke  the  judgment  of  the  court  declaring  his  marriage 
to  be  invalid  when  he,  possessed  of  the  knowledge  of  all  the  facts, 
induced  plaintiff  to  contract  the  marriage  with  him  and  for  over  - 
seven  years  recognized  its  validity  ? 

[9]  This  consideration  involves  the  question  whether  the  court  in 
a  matrimonial  action  is  clothed  with  equity  powers.  The  question 
has  received  attention  from  the  courts  of  appellate  jurisdiction  in  this 
state;  but  it  has  not  been  unequivocally  determined,  one  view  being 
that  the  court  has  not  such  powers,  that  its  jurisdiction  is  derived 
from  the  statute,  and  that  it  can  only  exercise  such  jurisdiction  as  the 
statute  confers.  Another  view  is  that,  while  the  court  has  not  equity 
powers  as  derived  from  the  Court  of  Chancery,  yet  it  inherently 
has  the  power  to  apply  equitable  principles  to  the  administration  of 
the  statute.  This  latter  view  was  held  by  Clarke,  J.,  in  writing  for 
the  majority  of  the  court  in  Berry  v.  Berry,  130  App.  Div.  53,  56, 
114  N.  Y.  Supp.  497,  499.    He  said: 

"The  question  here  presented  is  whether  *  •  *  the  husband,  who  con- 
tracted a  void  marriage  in  bad  faith,  can  maintain  an  action  to  relieve  him- 
self  of  the  consequ^ioes  of  the  said  marriage  by  a  Judgment  of  the  oonrt 
annulling  the  same." 
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It  was  held  that  he  could  not,  and  that  the  maxim  that  he  who 
seeks  relief  must  come  into  court  with  clean  hands  applied.  This 
case  was  decided  in  January,  1909.  In  April,  1910,  the  Court  of 
Appeals,  in  an  action  to  annul  a  marriage  on  the  ground  of  a  former 
marriage  of  the  defendant,  where  the  parties  had  lived  together 
about  three  years  (Stokes  v.  Stokes,  198  N.  Y.  301,  312,  91  N.  E. 
793,  797),  said: 

"While  It  may  weU  be  that  there  ore  extreme  cases  where  the  position 
of  the  party  seeking  relief  of  the  kind  sought  here  is  so  inequitable  that  a 
court  of  equity  will  refuse  to  interfere,  no  such  defense  was  sufficiently 
proved  in  the  case  before  us." 

It  should  be  noted  that  in  an  opinion  of  the  same  court  just  handed 
down  (Ackerman  v.  Ackerman,  200  N.  Y.  72,  93  N.  E.  192),  Col- 
lin, J.,  says: 

'The  courts  of  this  state  have  no  common-law  Jurisdiction  over  the  subject 
of  divorce,  and  their  authority  is  conflned  altogether  to  the  exercise  of  such 
express  and  incidental  powers  as  are  conferred  by  the  statute.*' 

The  points  decided  in  the  case  were  the  invalidity  of  a  foreign  di- 
vorce and  the  running  of  the  statute  of  limitations  after  discowy 
of  the  adultery.  There  is  no  rule  laid  down  contrary  to  the  doctrine 
of  the  Berry  Case,  and,  indeed,  that  doctrine  might  find  inclusion  un- 
der the  phrase  "and  incidental  powers.*' 

[8]  While  the  Berry  Case,  supra,  stands  unreversed  or  a  contrary 
doctrine  authoritatively  declared,  I  must  accept  it  as  the  law  of  this 
department  that  in  a  matrimonial  action  the  court  has  power  to  apply 
equitable  principles.  This  doctrine  by  strong  implication  was  ap- 
proved by  the  Court  of  Appeals  in  the  Stokes  Case,  supra,  when  it 
was  declared  that  there  may  be  extreme  cases  so  inequitable  that  a 
court  of  equity  will  refuse  to  interfere.  Of  course  the  court  does  not 
define  boundaries  beyond  which  an  extreme  case  may  arise.  None 
can  be  defined.  Each  case  must  be  adjudged  according  to  its  particu- 
lar facts  and  circumstances,  and  the  responsibility  for  such  adjudica- 
tion primarily  rests  upon  the  judge,  who  has  seen  and  heard  the 
witnesses.  I  declare  this  to  be  an  extreme  case.  To  permit  this  de- 
fendant to  disavow  his  own  act  to  the  injury  of  another;  to  relieve 
him  from  a  marriage  which  he  entefed  into  with  full  knowledge  of 
all  the  surrounding  circumstances;  to  allow  him  after  seven  years 
of  cohabitation  to  treat  his  marriage  as  void  and  utilize  a  prior  mar- 
riage of  plaintiff  as  a  shield  to  protect  him  from  the  consequences 
of  his  own  violence;  to  send  the  plaintiff  at  her  time  of  life  adrift 
on  the  world  stigmatized  as  a  bigamist — ^would,  indeed,  be  inequitable. 

For  this  additional  reason  the  separate  defense  is  unavailable. 

On  the  question  of  cruel  and  inhuman  treatment,  the  allegations 
of  the  complaint  have  been  amply  sustained  by  the  evidence,  and  the 
plaintiff  is  entitled  to  a  judgment  of  separation,  with  provision  for 
her  support.  The  amount  fixed  pendente  lite  by  the  justice  at  Special 
Term  appears  reasonable,  and  I  will  adopt  it,  unless  it  is  made  to  ap- 
pear otherwise.  Upon  that  and  counsel  fee,  coimsel  may  be  heard 
when  findings  are  submitted. 

Ordered  accordingly. 
128  N.Y.S.— 67 
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DOYLE  V.  HAMILTON  FISH  CORPORATION. 
(Snpreme  Court,  Appellate  Division,  First  Department    April  7,  1911.) 

1.  Landlobd  and  Tenant  (§  83*) — Renewal  op  Lease— Condition  Preced- 

ent. 

Where  a  lease  provided  that,  If  the  landlord  elected  to  grant  a  renewal 
It  should  be  "at  the  expense  of  the  tenant,  payment  of  such  expense  was 
not  a  condition  precedent  to  the  grant,  but,  on  a  renewal  being  made, 
only  created  a  simple  debt  from  the  tenant  to  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  I  83.^1 

2.  Landlord  and  Tenant  (§  83*) — Renewal  of  Lease— Expenses. 

Where  a  lease  provided  that  a  renewal  thereof  should  be  at  the  tenant's 
expense,  the  statutory  notary's  fee  for  taking  the  acknowledgment  to  the 
new  lease  was  properly  included  in  such  expense. 

[Ed.  Note.~For  other  cases,  see  Landlord  and  Tniant,  Dec  Dig.  i  83.'1 

3.  Landlord  and  Tenant  (§  201*)— Renewal  op  Lease— Expenses. 

Where  a  lease  provided  that  a  renewal  thereof  should  be  at  the  tenant's 
expense,  and  that,  in  case  of  the  failure  of  the  parties  to  agree  on  the 
rent  for  the  new  term,  each  should  appoint  an  appraiser  to  value  the 
property,  the  fee  paid  by  the  landlord  to  his  appraiser  was  not  charge- 
able to  the  tenant 

[Ed.  Note,— For  other  cases,  see  Landlord  and  Tenant,  Dec.  Dig.  J201.*l 

4.  Landlord  and  Tenant  (|  200*)— Lease— Renewal— Rent. 

A  tenant,  under  a  lease  providing  for  a  renewal  thereof  on  expiration 
of  the  same,  or  the  purchase  by  the  landlord  at  his  election  of  buildings 
erected  by  the  tenant,  is  entitled  to  remain  in  possession  until  the  land- 
lord has  elected  whether  to  renew  or  purchase,  and  during  such  time  can 
be  required  to  pay,  as  for  use  and  occupation,  only  an  amount  estimated 
at  the  rate  of  rent  reserved  in  the  original  lease 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  i 
700;    Dec.  Dig.  §  200.*] 

5.  Landlord  and  Tenant  (§  157*)—Renewal— Election  to  Renew— Revoca- 

tion. 

Where  a  lease  provided  that  on  the  expiration  thereof  the  landlord 
might  elect  to  either  renew  the  same  or  purchase  the  buildings  erected 
by  the  tenant  on  the  premises,  that  the  landlord,  after  having  ^ected  to 
renew,  refused  to  execute  a  new  lease  except  on  unreasonable  conditions* 
did  not  constitute  a  revocation  of  such  election,  and  entitle  the  tenant  to 
recover  the  value  of  the  buildings ;  the  rights  of  the  parties  having  be- 
come fixed  by  the  election. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {I 
571-<)07 ;   Dec.  Dig.  §  157.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alexander  Doyle  against  the  Hamilton  Fish  Corpora- 
tion. From  the  judgment,  and  from  an  order  denying  plaintiffs 
motion  to  open  the  case  and  introduce  further  testimony,  plaintiff 
appeals.    Reversed,  and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIK, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Merritt  E.  Haviland,  for  appellant. 

John  S.  Montgomery,  for  respondent 

•For  other  cases  see  same  topic  &  8  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  it  Rep'r  Indexet 
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SCOTT,  J.  Appeal  from  judgment  for  defendant.  The  controver- 
sy relates  to  the  rights  of  the  parties,  as  tenant  and  landlord,  re- 
spectively, under  a  lease  which  by  its  terms  expired  on  November 
1,  1907.  At  its  inception,  this  controversy  involved  only  a  small  sum 
of  money,  insignificant  in  amount  compared  to  the  value  of  the  prop- 
erty involved.  Neither  party,  however,  was  willing  to  give  way  to 
the  other,  and  as  a  result  the  controversy  has  now  attained  larger 
proportions.  It  arose  over  the  landlord's  covenant  to  renew  the 
lease  of  the  land,  or  to  pay  for  the  buildings  erected  thereon,  which 
covenant  was  contained  in  a  lease  dated  October  29,  1886,  made 
between  Hamilton  Fish,  as  landlord,  and  Eliza  A.  Clark,  executrix, 
as  tenant;  plaintiff  being  the  successor  in  interest  of  said  Clark,  and 
defendant  being  the  successor  in  title  of  said  Fish.  The  lease  pro- 
vided that  the  landlord,  at  the  expiration  of  the  term  of  21  years, 
.should  have  the  option  either  to  renew  the  lease  for  a  further  term 
of  21  years  at  such  annual  rent  as  might  be  agreed  upon,  or  to  pay . 
to  the  tenant  the  value  of  the  building  erected  thereon.  In  the  event 
of  a  failure  to  agree  upon  the  rent  for  the  new  term,  each  party 
was  to  appoint  a  disinterested  appraiser  to  value  the  lot,  and  also  to 
separately  value  the  building  without  reference  to  the  value  of  the 
lot,  and  5  per  cent,  upon  such  valuation  of  the  lot  was  to  be  the 
annual  rent  of  the  lot  for  the  new  term,  if  the  landlord  elected  to 
renew  the  lease.  Provision  was  made  for  the  appointment  of  a  third 
appraiser  in  case  those  originally  appointed  should  fail  to  agree. 
The  landlord  covenanted  on  his  part,  in  default  of  giving  such  re- 
newal, to  pay  to  the  tenant  the  appraised  value  of  the  building.  It 
was  further  stipulated  that  in  case  the  parties  failed  to  agree,  so 
that  it  became  necessary  to  appoint  appraisers,  they  should  be  so  ap- 
pointed at  least  one  month  before  the  expiration  of  the  term,  which 
in  this  case  meant  October  1,  1907.  There  was  nothing  in  the  lease 
to  prevent  the  parties,  if  they  saw  fit,  from  agreeing  upon  the  terms 
of  a  new  lease  or  appointing  appraisers  any  time  before  October  1, 
1907. 

The  plaintiff,  having  sublet  the  premises  and  being  anxious  to  know 
what  disposition  was  to  be  made  of  the  property,  frequently  request- 
ed the  landlord,  commencing  in  the  autumn  of  1906,  to  determine 
how  it  would  exercise  its  option,  and  at  what  figure  it  valued  the  lot. 
He  met  only  with  refusals  until  September  17,  1907,  when  the  land- 
lord informed  him  that  it  valued  the  lot,  for  the  purposes  of  renew- 
ing the  lease,  at  $20,000.  This  price  the  plaintiff  considered  ex- 
cessive, and  in  fact  it  exceeded  by  $5,000  the  value  afterwards  agreed 
on  by  the  appraisers.  The  parties. having  thus  failed  to  agree,  the 
plaintiff  on  September  26,  1907,  appointed  an  appraiser  on  his  be- 
half, and  on  the  following  day  defendant  appointed  an  appraiser  on 
its  behalf.  A  few  days  later  plaintiff  found  that  the  appraiser  whom 
he  had  appointed  was  not  qualified  to  act  under  the  terms  of  the 
lease,  because  he  was  not  the  owner,  in  fee,  of  real  estate  in  the 
neighborhood.  Accordingly,  on  October  11,  1907,  with  defendant's 
acquiescence,  plaintiflF  appointed  a  substituted  appraiser,  who  was  duly 
qualified.    On  November  8,  1907,  the  appraisers  agreed  upon  a  sworn 
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written  appraisement,  fixing  the  value  of  the  lot  at  $15,000  and  the 
value  of  the  building  at  $5,000.    The  trial  court  has  found : 

"That  said  ai^raisal  was  dnly  authorized  and  was  duly  accepted  by  tbe 
parties  to  this  action  as  a  full  compliance  with  the  terms  of  said  lease  of  Oc- 
tober 29,  1886,  providing  for  an  appraisal  of  said  lot  and  buildings.'* 

On  November  13th  a  Mr.  Hodel,  whose  relation  to  the  defendant 
is  not  disclosed,  but  whose  letter  appears  to  have  been  written  on 
the  letter  head  of  the  defendant,  wrote  to  plaintiff  that : 

'The  directors  have  decided  to  renew  your  ground  lease.  •  •  •  The 
matter  has  been  placed  In  the  hands  of  our  attorney,  who  will  communicate 
further  with  you." 

At  this  point  the  controversy  arose  which  has  resulted  in  this 
action.  The  defendant  claimed  that  the  plaintiff  must  accept  the  new 
.  lease  as  of  November  1,  1907,  at  the  new  and  increased  rent  from 
that  date,  and  before  receiving  the  lease  should  pay  the  sum  of  $36, 
stated  to  be  the  expense  of  renewing  the  lease.  This  amount  in- 
cluded the  sum  of  $25  said  to  have  been  paid  by  defendant  to  the 
appraiser  appointed  by  it.  The  plaintiff  insisted  that  the  new  lease 
should  either  be  dated  as  of  November  13,  1907,  the  day  on  which 
the  landlord  notified  him  of  its  election  to  renew,  or,  if  it  was  dated 
November  1st,  that  the  rent  from  November  1st  to  13th  should  be 
rebated.    He  also  objected  to  paying  the  appraiser's  fee. 

[1]  Although  the  defendant  made  several  propositions  looking  to 
an  adjustment  of  the  matter  of  rent,  it  persistently  adhered  to  its 
claims  to  be  paid  $36  for  the  expenses  of  renewing  the  lease,  treat- 
ing it  as  a  condition  precedent  to  the  granting  of  a  new  lease,  and 
when  it  undertook  to  tender  a  lease  with  a  view  to  putting  plaintiff 
in  default,  imposed  as  a  condition  of  such  tender  that  plaintiff  should 
pay  the  $36.  This  demand  was  without  justification  and  vitiated  the 
tender.  The  provision  of  the  lease  was  that,  if  the  landlord  elected 
to  grant  a  renewal  of  the  lease,  it  should,  be  "at  the  expense  of"  the 
tenant.  It  is  not  provided  that  the  payment  of  this  expense  should 
be  a  condition  precedent  to  such  a  grant,  and  the  only  provision  on 
the  subject  amounts  to  creating,  if  a  new  grant  be  made,  a  simple 
debt  from  the  tenant  to  the  landlord. 

[2]  Furthermore,  the  amount  demanded  was  too  large.  It  was 
conceded  that  $10  was  a  reasonable  fee  for  preparing  the  lease,  and 
the  statutory  notary's  fee  for  taking  the  acknowledgment  would  also 
be  properly  included  in  such  expense;  for,  although  the  election  of 
the  landlord  to  renew  fixed  the  rights  of  the  parties,  the  original  lease 
evidently  contemplated,  as  was  reasonable,  that  the  renewal  should 
be  evidenced  by  a  properly  executed  lease. 

[3]  We  can  see  no  justification  for  the  insistence  upon  imposing 
upon  the  tenant  the  fee  paid  to  the  landlord's  appraiser.  That  was 
not,  properly  speaking,  an  expense  of  the  renewal,  but  an  expense 
incurred  by  the  landlord  in  order  to  enable  it  to  determine  how  it 
would  exercise  its  option  to  renew  the  lease  or  to  purchase  the  build- 
ing. The  defendant,  therefore,  never  made  a  valid  tender  of  a  new 
lease,  because  such  tender  as  it  attempted  to  make  was  always  accom- 
panied by  an  unlawful  condition.     But  in  our  opinion  the  question 
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"whether  or  not  a  new  lease  was  validly  tendered  is  not  controlling. 
The  rights  of  the  parties  were  fixed  on  November  13,  1907,  when 
the  landlord  exercised  its  option  and  elected  to  renew  the  lease.  The 
court  found  that  on  that  date  the  defendant  notified  the  plaintiff 
that  it  elected  to  renew  the  ground  lease,  and  the  accuracy  of  this 
finding  is  not  challenged.  From  that  date  the  mutual  rights  of  the 
parties  were  established,  each  being  entitled  to  insist  that  the  other 
should  execute  a  proper  formal  grant.  After  that  date  the  landlord's 
election,  which  was  not  dependent  upon  acceptance  or  rejection  by 
the  tenant,  became  irrevocable,  except  by  the  mutual  agreement  of 
the  parties,  of  which  there  is  no  evidence.  , 

[4]  As  to  the  amount  of  rent  between  the  expiration  of  the  former 
lease  on  November  1,  1907,  and  the  date  of  the  landlord's  election  to 
renew,  neither  party  seems  to  have  been  guided  in  his  or  its  demands 
by  the  strict  letter  of  the  rule,  which  is  that  the  tenant  is  entitled  to 
remain  in  possession  of  the  premises  after  the  expiration  of.  the  lease 
until  the  landlord  has  performed  his  covenant  and  elected  whether 
to  renew  or  to  purchase,  and  during  the  time  that  he  thus  holds 
over  the  tenant  can  be  required  to  pay,  as  for  use  and  occupation,  no 
more  than  an  amount  estimated  at  the  rate  of  rent  reserved  in  the 
original  lease  (Van  Beuren  v.  Wotherspoon,  164  N.  Y.  368,  57  N. 
E.  633);  and  this  sum  is  not  rent  under  either  lease,  for  the  first 
lease  has  expired,  and  the  renewal  is  not  yet  determined  upon.  But^ 
again,  this  question  of  interest  is  not  decisive  of  the  present  case. 

[5]  The  plaintiff  sues  to  recover  the  appraised  value  of  the  build- 
ing, with  interest  from  the  date  of  the  expiration  of  the  former  lease. 
This  is  apparently  upon  the  theory  that  defendant,  by  refusing  to  ex- 
ecute and  deliver  a  new  lease,  except  upon  unreasonable  and  unlaw- 
ful conditions,  revoked  or  failed  to  carry  into  effect  its  election  to 
renew.  This  claim  we  do  not  consider  tenable.  As  has  already  been 
said,  the  rights  of  the  parties  were  fixed  when  defendant,  on  No- 
vember 13,  1907,  declared  its  election  to  renew  the  lease.  The  plain- 
tiff's right,  therefore,  was  to  receive  a  new  lease  at  the  increased 
rent  from  that  date,  with  an  obligation  to  pay  for  use  and  occupa- 
tion at  the  rate  of  the  old  lease  from  November  1st  to  November 
13th,  and  he  could  have  enforced  his  right  to  receive  such  a  lease. 
Of  course,  he  had  the  alternative  right  to  refuse  to  accept  a  new 
lease  at  the  increased  rent;  but  in  that  case  he  would  have  been 
obliged  to  surrender  the  building.  Zorkowski  v.  Astor,  156  N.  Y.  393, 
50  N.  E.  983.  It  is  evident,  however,  that  this  was  not  his  attitude,  for 
he  expressed  throughout  his  desire  to  take  a  new  lease,  objecting 
only  to  certain  demands  made  by  the  landlord,  in  some  of  which  ob- 
jections, at  least,  he  was  well  justified.  The  landlord,  having  made 
his  election,  was  bound  thereby. 

The  plaintiff's  right,  upon  the  facts  as  they  now  appear,  is  to 
receive  from  the  landlord  a  renewal  lease,  in  proper  form  and  at 
the  new  and  increased  rent  from  November  13,  1907,  paying  to  the 
landlord,  if  he  has  not  already  done  so,  such  rent,  with  interest  cal-^ 
culated  upon  each  installment  of  rent  as  it  fell  due  on  the  1st  days- 
of  May  and  November,  and  paying,  also,  for  the  use  and  occupation; 


Digitized  by 


Google 


902  128  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

from  November  1st  to  November  13th,  inclusive,  for  use  and  occupa- 
tion at  the  rate  reserved  as  rent  by  the  former  lease,  and  paying, 
also,  the  reasonable  and  proper  expense  to  the  defendant  of  prepar- 
ing and  executing  the  new  lease.  By  the  judgment  appealed  from 
the  defendant  has  recovered  for  the  use  and  occupation  of  the  prem- 
ises from  November  1,  1907,  at  the  rate  of  $1,200  per  annum,  which 
the  court  deemed  to  be  a  reasonable  rental.  This  was  upon  the 
theory  that  the  plaintiff  had  forfeited  all  claim  to  the  building,  as 
well  as  to  a  renewal  of  the  lease,  and  was  therefore  bound  to  pay 
upon  the  combined  value  of  both  house  and  lot.  What  has  already 
been  said  will  serve  to  show  that  this  judgment  cannot  be  sustained. 

Our 'attention  has  been  called  to  certain  apparent  inconsistencies 
in  the  findings.  Some  of  these  are  unimportant,  and  where  they  are 
both  important  and  irreconcilable  we  have  given  to  the  appellant 
the  benefit  of  those  most  favorable  to  him.  Elterman  v.  Hyman,  192 
N.  Y.  113,  84  N.  E.  937,  127  Am.  St.  Rep.  862.  Much  stress  is 
laid  upon  one  finding,  to  the  effect  that  the  de^ay  of  the  appraisers  in 
coming  to  an  agreement  as  to  the  value  of  the  lot  of  land  and  the 
building  was  caused  by  plaintiff.  This  finding  is  wholly  unimportant, 
because  neither  party  claimed  any  default  by  reason  of  the  delay, 
and  its  effect  is  wholly  nullified  by  the  finding  that  the  appraisal  was 
duly  accepted  by  both  parties  as  a  full  compliance  with  the  terms  of 
the  former  lease,  and  by  the  further  finding  that  the  plaintiff  ful- 
filled all  the  requirements,  covenants,  and  conditions  of  the  original 
lease. 

It  follows  that  the  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  granted,  without  costs  in  this  court  to  either  party.  All 
concur. 


MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK  v.  NICHOLAS  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1911.) 

1.  MoBTOAOES  (§  33*) — Deed  as  Secubitt. 

An  instrument,  in  form  a  deed,  given  as  security  for  payment  as  money, 
as  shown  by  a  letter  given  back  by  the  grantee,  providing  for  a  reconvey- 
ance on  payment  of  the  money,  is  a  mortgage. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  C^nt  Dig.  f§  67--S2;  Dec. 
Dig.  §  33.*] 

2.  M0BTGA.OE8  (§  171*) — Recobdino  of  Mobtgage  as  Deed. 

The  recording  as  a  deed,  without  the  defeasance  clause,  of  an  instru- 
ment in  form  a  deed,  but  in  fact  a  mortgage,  gives  the  mortgagee  no  bene- 
fit of  the  recording  act 

[Ed.  Note.— For  other  cases,  see  Mortgages.  Cent.  Dig.  f§  392-409;  Dec 
Dig.  §  171.*] 

8.  MoBTGAOEs  (§  171*) — ^Recobding — ^Necessitt  as  Against  Judgment  CftEO* 

ITOBS. 

A  mortgage  in  the  form  of  a  deed,  though  its  recording  as  a  deed  gave 
the  mortgagee  no  benefit  of  the  recording  act,  Is  valid  against  subsequent 
judgment  creditors  of  the  mortgagor,  if  not  invalid  bcMcause  of  nonpay- 
ment of  the  mortgage  tax. 

[Ed.  Note.-T-For  other  cases,  see  Mortgages.  Cent  Dig.  H  392-409;  Dec 
Dig.  §  171.*] 

*For  other  caaes  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  dat«»  it  Rep*r  IndezM 
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4.  Taxation  (§  533,*  New,  vol.  11,  Key  No.  Series)— Mobtgages— Admissibil- 

ity IN  Evidence. 

Under  Tax  Law  (Consol.  Laws  1009.  c.  60)  ff  251-254.  257,  258,  265,  266, 
relative  to  a  tax  on  mortgages  recorded  after  July  1,  1906,  tlie  tax  is  on 
tbe  mortgage,  and  not  on  the  recording  thereof,  so  that  the  provisions  for 
a  mortgage  executed  after  such  date,  on  which  the  tax  has  not  been  paid, 
being  unenforceable  and  inadmissible  in  evidence,  apply,  though  the  mort- 
gage has  not  been  recorded. 

5.  Taxation  (§  533,*  New,  vol.  11,  Key  No.  Series) — Mobtgaoes-^Admissibil- 

iTY  IN  Evidence. 

Under  Tax  Law  (Ck)nsol.  Laws  1909,  c.  60)  §§  251-254,  257.  258,  265, 
266,  relative  to  a  tax  on  mortgages  recorded  after  July  1,  1906,  while  a 
mortgage  executed  after  such  date  is  unenforceable  and  inadmissible  in 
evidence  so  long  as  the  tax  is  unpaid,  yet  no  dut^  to  record  the  tax  forth- 
with being  imposed,  and  there  being  no  provision  that  failure  to  do  so 
and  pay  the  tax,  payable  when  the  mortgage  is  recorded,  shall  render  the 
mortgage  void,  the  mortgage  may  be  made  enforceable  at  any  time  by  re- 
cording it  and  paying  the  tax  thereon. 

6.  Mobtgages    (§   417*)— Right    to    Fobeclose—Tbustees— Sealed   Tnstbu- 

lfENT->"ExPBESS  TBUST."  *    * 

The  rule  that  no  one  but  a  party  to  a  sealed  instrument  can  sue  to  en- 
force it  will  not  prevent  enforcement  of  a  mortgage  in  terms  to  W.,  but 
in  fact  for  the  benefit  of  a  bank,  of  which  W.  was  agent,  because  there 
was  no  actual  consideration  from  W.,  and  a  seal  no  longer  conclusively 
imports  a  consideration,  but  W.,  while  not  the  trustee  of  an  express  trust, 
within  Code  Civ.  Proc.  §  449,  authorizing  the  trustee  of  an  express  trust. 
Including  a  person  with  whom  or  in  whose  name  a  contract  is  made  for 
the  benefit  of  another  to  sue  without  Joining  the  beneficiary,  will  be 
treated  as  such  to  enable  him  to  maintain  an  action. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent.  Dig.  If  1227--1236; 
Dec.  Dig.  S  417.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  3,  pp.  2611-2613.] 

Appeal  from  Order  Entered  on  Report  of  Referee. 

Action  by  the  Mutual  Life  Insurance  Company  of  New  York 
against  George  Nicholas  and  others  to  foreclose  a  mortgage.  From 
an  order  confirming  the  report  of  reieree  on  contest  over  the  surplus, 
certain  parties  appeal.  Reversed,  and  proceedings  referred  back  to 
referee* 

Argiled  before  INGRAHAM,  F.  J.,  and  LAUGHUN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Edward  E.  Sprague,  for  appellants  Dugan  et  al. 

Geo.  H.  Turner,  for  appellant  Jennie  Clarkson  Home. 

David  Gerber,  for  respondents. 

MILLER,  J.  On  the  22d  of  December,  1908,  George  Nicholas 
borrowed  $30,000  from  the  Lincoln  National  Bank,  and,  to  secure 
the  payment  of  it,  executed  and  delivered  a  deed  to  Charles  E.  War- 
ren, who  was  then  cashier  of  the  bank,  and  who  gave  back  a  letter 
stating  that  the  deed  was  to  be  held  in  escrow  for  the  protection 
of* a  certain  number  of  notes  of  the  grantor  amounting  to  $30,000, 
and  that  on  the  settlement  of  said  obligation  in  full  he,  Warren,  would 
redeed  the  property.  The  premises  in  question  were  sold  on  the  fore- 
closure of  a  prior  mortgage,  and  this  is  a  contest  over  the  surplus 

•For.oth«r  cases  ses  same  topic  ft  9  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Index08 
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between  Warren  and  the  bank  on  the  one  hand,  and  subsequent  judg-- 
ment  creditors,  on  the  other  hand. 

[  1  ]  The  said  instrument  was  recorded  as  a  deed,  without  recording- 
the  defeasance  clause.  The  subsequent  judgment  creditors  assert  that 
the  conveyance,  though  in  form  a  deed,  was  in  fact  a  mortgage,  and 
that  it  is  unenforceable  because  the  mortgage  tax  has  not  been  paid ; 
that  the  bank,  the  real  party  in  interest,  cannot  maintain  a  suit  on  it, 
as  it  is  a  sealed  instrument ;  and  that  Warren  cannot  maintain  a  suit 
oft  it,  because  as  to  him  there  was  no  consideration. 

[2,3]  Certain  propositions  involved  in  this  case  are  so  plain  that 
the  bare  statement  of  them  suffices.  The  instrument  in  question  was 
a^  mortgage.  The  recording  of  it  as  a  deed,  without  the  defeasance 
clause,  gave  the  mortgagee  no  benefit  of  the  recording  act.  It  was 
valid,  however,  as  against  the  subsequent  judgment  creditors,  unless 
rendered  invalid  by  the  failure  to  pay  the  mortgage  tax.  ^Vhen  the 
instrument  was  offered  in  evidence  before  the  referee,  no  objection 
was  made;  but.  When  it  appeared  what  the  actual  transaction  was,  a 
motion  was  made  to  strike  it  out. 

[4]  Section  253  of  the  tax  law  (Consol.  Laws  1909,  c.  60)  provides: 

"Recording  Tax. — ^A  tax  of  fifty  cents  for  each  one  hundred  dollars  and 
each  remaining  major  fraction  thereof  of  principal  debt  or  obligation  which 
is,  or  under  any  contingency  may  be  secured  at  the  date  of  the  execution 
thereof  or  at  any  time  thereafter  by  mortgage  on  real  property  situated  with* 
in  the  state  recorded  on  or  after  the  first  day  of  July,  nineteen  hundred  and 
six,  is  hereby  imposed  on  each  such  mortgage,  and  shall  be  collected  and  paid 
as  provided  in  this  article." 

Apart  from  its  context,  that  might  be  construed,  as  the  respondent 
construes  it,  to  mean  that  the  tax  was  imposed  not  on  the  mortgage 
itself  but  on  the  right  to  record  it,  and  that  as  between  the  parties  an 
unrecorded  mortgage  might  be  enforced,  although  the  tax  had  not 
been  paid.  But  an  examination  of  the  entire  article  shows  that  that 
construction  is  not  permissible.  Section  252  provides,  "No  mortgage 
shall  be  exempt  from  the  taxes  imposed  by  this  article  by  reason  of 
anything  contained  in  any  other  statute,"  etc.,  indicating  a  purpose  to 
subject  every  mortgage  to  the  tax.    Section  257  provides: 

''The  taxes  imposed  by  this  article  shall  be*  payable  on  the  recording  of 
each  mortgage  of  real  property  subject  to  taxes  thereunder.*' 

That  was  a  convenient  way  to  provide  for,  and  the  one  most  likely 
to  insure,  the  collection  of  the  tax.  Sections  251  and  254  with  refer- 
ence to  exemption  from  local  taxation,  and  with  reference  to  mort- 
gages executed  prior  to  the  passage  of  the  act,  were  doubtless  intended 
to  induce  the  holders  of  such  mortgages  to  avail  themselves  of  the 
provisions  of  the  act  and,  by  the  payment  of  a  single  tax,  to  secure 
exemption  from  local  taxation.     Section  258  provides: 

"No  mortgage  of  real  property  shall  be  recorded  by  any  eounty  derk  or 
register,  unless  there  shall  be  paid  the  tax  imposed  by  and  as  in  this  article 
provided.  No  mortgage  of  real  property  which  is  subject  to  the  taxes  imposed 
by  this  article  shall  be  released,  discharged  of  record  or  received  in  evi- 
dence in  any  action  or  proceeding,  nor  shall  any  assignment  of  or  agreement 
extending  any  such  mortgage  be  recorded  unless  the  taxes  imposed  thereon 
by  this  article  shall  have  been  paid  as  provided  in  this  article.  No  judgment  or 
final  order  in  any  action  or  proceeding  shaU  be  made  for  the  foreclosure  or 
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enforcement  of  any  mortgage  which  is  subject  to  the  taxes  Imposed  by  this 
article  or  of  any  debt  or  obligation  secured  by  or  which  secures  any  such 
mortgage,  unless  the  taxes  imposed  by  this  article  shall  have  been  paid  as 
provided  in  this, article." 

Section  265  provides  that  the  tax  shall  be  a  Hen  upon  the  mortgage 
upon  which  it  is  imposed  and  upon  the  debt  or  obligation  secured 
thereby,  and  section  266  pfovides  for  the  enforcement  of  that  lien. 
It  thus  plainly  appears  that  the  purpose  of  the  act  was  to  impose  a 
tax  upon  all  mortgages  after  a  certain  date,  and,  in  order  to  insure 
the  collection  thereof,  to  require  payment  upon  the  recording  of  the 
mortgage  and  to  make  the  mortgage  unenforceable  unless  the  tax  was 
paid.  No  mortgage  can  be  received  in  evidence  in  any  action  or  pro- 
ceeding unless  the  taxes  imposed  thereon  shall  have  been  paid  "as 
provided  in  this  article."  We  think  the  language  is  too  plain  for  con- 
struction, and  that,  when  it  appeared  that  the  instrument  received  in 
evidence  was  in  fact  a  mortgage,  it  was  the  duty  of  the  referee  upon 
the  motion  of  the  appellant  to  strike  it  out.  We  have  recently  con- 
sidered the  effect  of  the  failure  to  pay  the  transfer  tax  on  a  sale  of 
stock  (Bean  v.  Flint,  138  App.  Div.  546,  123  N.  Y.  Supp.  385),  where- 
in the  distinction  was  pointed  out  between  the  statute  imposing  that 
tax  and  other  stamp  tax  acts,  which  expressly  provided  that  the  instru- 
ment not  stamped  should  be  void  only  when  the  omission  to  affix  the 
stamp  was  with  intent  to  evade  the  provisions  of  the  act  and  which 
also  provided  for  subsequently  affixing  the  stamps.  For  example,  see 
Tobey  v.  Chippman,  13  Allen  (Mass.)  123.  We  conclude,  therefore, 
that  no  mortgage  executed  after  the  1st  day  of  July,  1906,  can  be 
received  in  evidence  in  any  action  or  proceeding  in  this  state  unless 
the  mortgage  tax  has  been  paid. 

[B]  However,  the  statute  does  not  make  it  the  duty  of  the  mort- 
gagee to  record  the  mortgage  forthwith,  or  provide  that  his  failure 
to  do  so  and  to  pay  the  tax  shall  render  the  mortgage  void.  The  tax 
is  payable  when  the  mortgage  is  recorded.  Unless  the  tax  is  paid,  the 
mortgage  cannot  be  offered  in  evidence  or  enforced.  We  see  no  rea- 
son why  the  mortgage  may  not  be  recorded  and  the  tax  paid  at  any 
time  before  the  mortgagee  seeks  to.  enforce  it.  The  Legislature  doubt- 
less considered  that  the  provisions  for  exempting  mortgages  taxed  by 
the  act  from  local  taxation,  requiring  the  payment  of  the  tax  on  re- 
cording the  instrument,  making  the  mortgage  unenforceable  unless 
the  tax  is  paid,  making  the  tax  a  lien  and  providing  for  its  enforce- 
ment by  the  Attorney  General,  were  sufficient  to  insure  the  collection 
of  the  tax,  without  adopting  the  harsh  provision  of  Stock  Transfer 
Tax  Act  (Consol.  Laws  1909,  c.'60)  §  278,  which  invalidates  the  trans- 
fer unless  the  tax  is  paid  at  the  time  of  it. 

[8]  The  appellants  are  undoubtedly  correct  in  asserting  that  the 
bank,  not  having  been  named  as  a  party  in  the  instrument,  cannot  sue 
to  enforce  it,  and  that  the  case  does  not  fall  within  the  express  trusts 
authorized  by  Real  Property  Law  (Consol.  Laws  1909.  c.  50)  §  96. 
But  it  is  of  no  concern  to  them  whether  the  mortgage  be  enforced  by 
the  bank  or  by  Warren,  whether  by  the  latter  as  trustee  or  otherwise. 
The  rule  that  no  one  but  a  party  to  a  sealed  instrument  can  sue  to 
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enforce  it,  which  has  survived  most  of  the  rules  respecting  the  eflFect 
of  a  seal,  does  not  require  a  holding  that  such  an  instrument  is  unen- 
forceable if  not  made  in  the  name  of  the  principal.  It  simply  requires 
the  instrument  to  be  enforced  by  the  agent  instead  of  the  principal. 
Henricus  v.  Englert,  137  N.  Y.  488,  33  N.  E.  550.  The  law  is  not 
so  absurd  as  to  deny  a  right  of  action  to  the  principal  because  of  the 
presence  of  a  seal  and  to  the  agent  because  a  seal  no  longer  conclu- 
sively imports  a  consideration.  Section  449  of  the  Code  of  Civil 
Procedure  seems  to  have  been  intended  for  just  such  a  case,  as  the 
learned  justice  at  Special  Term  held  on  the  authority  of  Considerante 
V.  Brisbane,  22  N.  Y.  389.  It  is  quite  true  that  Warren  is  not  the 
trustee  of  an  express  trust,  but  for  the  purpose  of  enabling  him  to 
maintain  an  action  he  will  be  so  treated. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements, 
to  abide  the  final  order,  and  the  proceeding  referred  back  to  the  ref- 
eree for  a  further  hearing  and  report.    All  concur. 


FBINBERG  v.  ALLEN. 
(Supreme  Court,  Appellate  Division,  Third  Department.    March  8,  1911.) 

1.  Estoppel  (§  llO*) — Equitable  EsTOPPKL—PLBAiJiNG — NECESsriY. 

An  equitable  estoppel  ordinarily  may  be  made  available  either  by  a 
plea  in  bar  qt  may  be  used  as  evidence  on  the  trial ;  and,  if  relied  on  as 
evidence,  the  facts  creating  the  estoppel  need  not  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Estoppel,  Cent  Dig.  (  300;  Dec.  Dig. 
I  110.»] 

2.  SnERIFFS  AND  CONSTABLES  (§  130*) — CONVERSION— ESTOPPEL. 

In  an  action  for  the  conversion  of  wood  sold  by  the  sheriff  under  an 
execution  against  plaintifTs  wife,  the  sheriff  may,  without  pleading  the 
facts  creating  an  equitable  estoppel  in  favor  of  the  execution  creditar, 
show  that  plaintiff  and  his  wife  obtained  from  the  execution  creditor  the 
money  with  which  the  wood  was  prepared  for  market,  under  the  repre- 
sentation that  the  business  was  the  wife's  business,  and  that  she  was  get- 
ting the  wood  out  for  the  execution  creditor,  and  that  the'  moneys  ad- 
vanced were  in  part  payment  of  the  wood  sought  to  be  furnished  to  him. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and  Constables,  Dec.  Dig.  I 
130.*] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Max  Feinberg  against  Chauncey  D.  Allen.  From  a  judg- 
ment for  defendant  entered  on  the  report  of  a  referee,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  SEWELL,  and 
HOUGHTON,  JJ. 

C.  J.  Vert,  for  appellant. 

William  H.  Dunn  (John  H.  Booth,  of  counsel),  for  respondent. 

JOHN  M.  KELLOGG,  J.  This  case  was  before  the  court  in  118 
App.  Div.  497,  103  N.  Y.  Supp.  339,  and,  in  addition  to  the  facts  there 
stated,  it  now  appears  that  the  plaintiff  and  his  wife  obtained  from  the 

*For  oUier  cases  see  same  topic  &  8  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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judgment  creditor,  Fonda,  the  money  with  which  the  wood  in  question 
was  chopped  and  prepared  for  market,  under  the  representation  that 
the  business  was  the  wife's  business,  and  that  she  was  getting  out  the 
wood  for  Fonda,  and  that  the  moneys  advanced  were  in  part  payment 
of  the  wood  so  to  be  furnished  to  him.  Upon  a  refusal  to  deliver  the 
wood,  Fonda  obtained  a  judgment  against  the  wife  and  levied  upon 
the  wood  in  question,  and  the  plaintiff  brings  thjs  action  claiming  to 
be  the  owner  of  the  wood,  asserting  that  it  was  cut  upon  his  land,  and 
that  he,  instead  of  his  wife,  was  doing  the  business.  The  appellant 
vigorously  challenges  the  statement  in  the  former  opinion  that  it  is 
not  necessary  to  plead  the  facts  relied  upon  to  create  an  equitable 
estoppel. 

[1]  An  equitable  estoppel  ordinarily  may  be  made  available  either 
by  a  plea  in  bar  or  may  be  used  as  evidence  upon  the  trial.  If  relied 
upon  as  evidence  only,  it  is  no  more  necessary  to  plead  it  than  to  plead 
any  other  kind  of  evidence. 

In  Krekeler  v.  Ritter,  62  N.  Y.  372,  the  plaintiff,  seeking  to  set  aside 
the  lien  of  a  mortgage  on  the  ground  that  it  was  procured  by  fraud, 
was  defeated  upon  the  trial  by  proof  of  another  judgment  in  defend- 
ant's favor  involving  the  same  issue,  although  it  was  not  pleaded ;  Al- 
ien, J.,  saying  for  the  court : 

''Had  it  been  offered  as  constituting  a  bar,  or  as  an  estoppel  In  the  action, 
it  would  have  been  Inadmissible,  not  having  been  pleaded  as  a  defense. 
^  ♦  ♦  But,  as  evidence  of  a  fact  In  issue,  it  was  competent  although  not 
pleaded,  like  any  other  evidence,  whether  documentary  or  oral.  A  party  is 
never  required  to  disclose  his  evidence  by  his  pleadings.  The  evidence  was 
competent  to  disprove  a  material  allegation  of  the  complaint  traversed  by 
the  answer.  As  evidence  it  was  conclusive  as  an  adjudication  of  the  same 
fact  in  an  action  between  the  same  parties." 

In  Meeder  v.  Providence  Savings  Society,  58  App.  Div.  81,  68  N. 
Y.  Supp.  518,  Id.,  171  N.  Y.  432,  64  N,  E.  167,  an  assignee  of  a  life 
insurance  policy  pleaded  that  the  premiums  had  been  fully  paid.  The 
answer  denied  the  allegation,  and  that  constituted  the  defense.  It  was 
held  competent  under  the  pleadings  for  the  plaintiff  to  prove  that, 
before  he  took  an  assignment  of  the  policy,  the  defendant  had  assumed 
the  payment  of  the  premium  in  question,  and  that  the  defendant  was 
estopped  from  denying  such  proof  of  payment. 

In  Prevot  v.  Lawrence,  51  N.'  Y.  219,  the  essential  fact  to  establish 
the  estoppel  was  not  pleaded,  but  the  estoppel  was  treated  as  evidence, 
and  given  effect  as  such. 

[2]  It  must  therefore  be  considered  that  the  defendant  proved  con- 
clusively in  this  case  that  the  wood  was  the  property  of  the  wife  and 
therefore  subject  to  the  execution.  The  estoppel,  as  evidence,  is  as 
available  to  the  defendants  as  it  would  be  if  Fonda  himself  were  the 
defendant. 

The  judgment  should  be  affirmed,  with  costs.  All  concur;  SMITH, 
P.  J.,  in  result. 

HOUGHTON,  J.  (concurring).  If  the  plaintiff  was  estopped  from 
asserting  his  ownership  because  of  dealings  had  with  Fonda  in  behalf 
of  his  wife,  it  was  entirely  proper  for  the  referee  to  find  that  he  was 
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the  owner  of  the  wood,  but  was  estopped  from  asserting  his  title  as  to 
Fonda  and  therefore  as  to  this  defendant.  It  does  not  matter  whether 
plaintiff  was  owner  or  not  if  he  is  estopped  from  claiming  he  is. 

Except  for  the  holding  of  this  court  on  the  former  appeal  (118  App. 
Div.  497,  103  N.  Y.  Supp.  339),  to  the  effect  that  it  is  not  necessary 
to  plead  facts  relied  upon  to  create  an  equitable  estoppel,  I  should  be 
of  opinion  that  such  a  plea  was  necessary. 

The  authorities  in  this  state  are  in  some  confusion  respecting  the 
necessity  of  setting  up  by  an  affirmative  plea  the  defense  of  estoppel  in 
pais.  In  Creque  v.  Sears,  17  Hun,  123,  the  former  General  Terra  of 
this  Department  held  apparently  with  some  hesitation  in  an  action  of 
ejectment  that  a  defendant  under  a  general  denial  might  prove  facts 
estopping  the  plaintiff  from  claiming  that  a  boundary  line  was  differ- 
ent from  that  which  he  represented  it  to  be  when  the  defendant  pur- 
chased his  land. 

In  Prevot  v.  Lawrence,  51  N.  Y.  219,  and  in  Larremore  v.  Squires, 
30  Misc.  Rep.  62,  62  N.  Y.  Supp.  885,  it  was  held  that,  in  an  action 
for  rent  in  which  the  tenant  denied  the  landlord's  title,  the  plaintiff 
might  without  special  plea  show  that  the  defendant  went  into  posses- 
sion under  a  lease  from  plaintiff,  and  hence  was  estopped  from  deny- 
ing his  landlord's  title. 

In  Rogers  v.  King,  66  Barb.  495,  the  defendant  set  up  as  a  separate 
defense  facts  by  way  of  estoppel,  and  the  plaintiff  did  not  reply,  and 
it  was  held  that  it  was  not  necessary  for  him  to  do  so. 

The  same  situation  appears  with  respect  to  permitting  proof  on  the 
part  of  the  plaintiff  in  Meeder  v.  Prov.  S.  L.  Assured  Society,  58 
App.  Div.  80,  68  N.  Y.  Supp.  518,  171  N.  Y.  432,  64  N.  E.  167,  where 
the  complaint  in  an  action  upon  a  life  insurance  policy  alleged  that  the 
premiums  had  been  paid  or  caused  to  be  paid.  The  answer  set  up 
nonpayment,  and  it  was  held  that  in  reply  to  such  a  plea  and  proof 
the  plaintiff  might  show  that  he  inquired  of  the  defendant  whether 
the  premiums  had  been  paid  when  he  took  an  assignment  of  the  policy, 
and  was  told  that  they  had  been,  thus  proving  estoppel  against  the 
defendant's  claim  that  they  were  not  paid.  And  also  in  Woolner  v. 
Hill,  93  N.  Y.  576,  where  it  was  held  that  plaintiff  might  prove  waiver 
in  reply  to  defendant's  claim  of  nonperformance  of  contract. 

These  decisions  relate  to  the  necessity  of  pleading  on  behalf  of  the 
plaintiff,  and  throw  little  light  on  the  subject  because  it  is  not  neces- 
sary for  a  plaintiff  to  reply  to  an  affirmative  defense  unless  the  court 
so  orders.  Code  Civ.  Proc.  §  516;  N.  Y.  Life  Ins.  Co.  v,  Aitkin,  125 
N.  Y.  660,  672,  26  N.  E.  732.  The  only  question  passed  on  in  Kreke- 
ler  V.  Ritter,  62  N.  Y.  372,  was  whether  or  not  a  former  judgment 
was  admissible  in  evidence  as  showing  that  the  same  issues  between 
the  parties  had  been  formerly  tried;  the  court  in  the  course  of  its 
opinion  remarking: 

"That  had  the  judgment  been  offered  as  constituting  a  bar  or  as  an  es- 
toppel It  would  have  been  inadmissible  because  it  was  not  pleaded  as  a 
defense." 

In  Terry  v.  Buck,  40  App.  Div.  419,  57  N.  Y.  Supp.  980,  the  rule 
was  laid  down  that,  where  plaintiff  had  pleaded  facts  showing  an  es- 
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toppel,  the  defendant  might  take  advantage  of  it  in  his  own  behalf 
without  plea.  In  Dresler  v.  Hard,  6  N.  Y.  Supp.  500,  the  rule  is  stated 
that,  when  the  matters  relied  upon  by  the  defendant  to  constitute  an 
estoppel  do  not  affect  the  issues  as  made  by  the  pleadings  as  to  the 
original  obligation,  they  must  be  pleaded  in  order  to  give  the  defend- 
ant the  right  to  offer  testimony  in  support  of  them. 

Of  course,  under  a  general  denial,  the  defendant  has  the  right  to 
controvert  by  evidence  every  fact  which  the  plaintiff  is  bound  to  es- 
tablish to  make  out  his  cause  of  action  (Whitney  v.  Whitney,  171  N. 
Y.  176,  181,  63  N.  E.  834;  Terry  v.  Munger,  49  Hun.  560,  2  N.  Y. 
Supp.  348),  and  under  such  rule,  in  an  action  for  conversion,  the  de- 
fendant may  show  without  such  special  pleading  that  the  plaintiff  had 
no  title  to  the  property  which  he  claims  was  converted  (Raynor  v. 
Timerson,  46  Barb.  518). 

So,  in  the  present  case,  the  defendant  might  have  shown,  and  the 
referee  might  have  found,  that  the  wife,  and  not  the  plaintiff,  was  the 
owner  of  the  wood  in  question.  The  referee  did  n6t  so  find,  but  found 
that  the  plaintiff  was  the  owner,  and  that  he  was  estopped  from  assert- 
ing that  he  was.  In  order  to  be  entitled  to  make  proof,  a  defendant 
must  plead  as  constituting  a  defense  the  statute  of  limitations  (Devoe 
V.  Lutz,  133  App.  Div.  356,  117  N.  Y.  Supp.  339),  the  statute  of  frauds 
(Crane  v.  Powell,  139  N.  Y.  379,  34  N.  E.  911),  forfeiture  (Fisher  v. 
Metropolitan  Life  Ins.  Co.,  167  N.  Y.  178,  60  N.  E.  431),  waiver 
(Grant  v.  Pratt  &  Lambert,  87  App.  Div.  490,  84  N.  Y.  Supp.  983), 
and  I  see  no  reason  upon  principle  why  a  defendant  should  not  be 
compelled  to  plead  the  facts  which  operate  as  an  equitable  estoppel 
against  the  plaintiff  if  he  desires  to  take  advantage  of  such  situation. 
The  theory  upon  which  a  defendant  is  compelled  to  specially  plead  the 
statute  of  limitations,  the  statute  of  frauds,  waiver,  and  the  like  is  that 
he  can  avail  himself  of  them  if  he  chooses,  but  need  not  if  he  does  not 
desire,  and  that,  if  he  chooses  to  rely  upon  them,  he  must  set  forth  the 
facts  as  new  matter  constituting  a  defense  to  the  plaintiff's  cause  of 
action.  The  same  reasoning  applies  to  facts  constituting  an  equitable 
estoppel.  A  defendant  can  avail  himself  of  them  if  he  wishes,  or  he 
can  abandon  them  if  he  desires.  Proof  that  plaintiff  so  conducted 
himself  as  to  lead  Fonda  to  believe  that  his  wife  actually  owned  the 
wood  and  to  justify  him  in  that  belief  was  pertinent  upon  the  question 
as  to  who  owned  the  wood  and  whether  she  or  the  plaintiff  did.  The 
difficulty  is  that  the  learned  referee  found  that,  as  against  all  the  world 
except  Fonda,  the  plaintiff  was  the  owner,  and  that  because  of  his  con- 
duct toward  him  he  was  estopped,  without  a  special  plea  on  behalf  of 
defendant,  from  claiming  ownership. 

It  is  only  because  of  the  former  decision  in  this  same  case  that  I 
concur  in  an  affirmance  of  the  present  judgment. 
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PENNIMAN  et  al.  v.  HOWARD  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    March,  1911.) 

1.  Pebpetuities  (8  9*) — AccuMirLATiONS— VAUDrrr. 

A  will  gave  real  estate  in  trust,  to  pay  $2,500  out  of  the  net  annual 
rental  to  testator's  niece,  and  provided  that  any  surplus  income  should  be 
reserved  to  meet  unusual  expense,  or  be  accumulated  for  the  benefit  of 
the  property.  Held,  that  the  accumulation  attempted  is  not  permitted 
by  Real  Property  Law  (Consol.  Laws  1909,  c.  50)  §  61,  and  hence  is  void. 

[Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  18  67-73;  Dec 
Dig.  8  9.»] 

2.  Wills  (8  854*) — Void  Devise— Effect  as  to  Accumulatiows- 

Where  testator  gave  real  estate  in  trust,  to  pay  $2,500  out  of  the  an- 
nual rental  to  testator's  niece,  and  provided  for  an  accumulation  or  the 
balance  of  the  income,  the  accumulation  being  void,  the  entire  income  in 
the  property  passed  to  the  niece. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  8  2170:  Dea  Dig.  \ 
854.»J 

3.  Wills  (8  548*) — Constructiow^Rights  in  Remain  deb. 

Where  testator  gave  real  estate  in  trust,  the  income  to  be  paid  to  his 
niece  for  life,  and  at  her  death,  during  her  eldest  son's  lifetime,  to  her 
children,  the  remainder  at  the  son's  death  to  go  to  the  then  living  chil- 
dren of  the  niece,  or  in  the  absence  of  children  or  grandchildren  to  tes- 
tator's heirs,  the  remainder  in  either  event  went  to  such  of  the  children 
of  the  niece  as  survived  the  trust 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec.  Dig.  8  548.*1 

4.  Trusts  (8  191*) — Powers  of  Trustees— Sale  of  Realty— Discretion. 

Where  a  will  provided  that  the  property  should  l)e  held  in  trust  and 
that,  should  its  sale  become  '^necessary  or  be  deemed  advisable  by  the 
trustees,"  the  proceeds  should  be  invested  in  a  certain  manner,  such  sale 
is  in  the  discretion  of  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  8  243 ;  Dec  Dig.  8 
191.*] 

Action  by  Gardner  B.  Penniman  and  another,  trustees  under  George 
H.  Penniman's  will,  against  George  E.  P.  Howard  and  others.  Ite- 
cree  directed. 

Robert  R.  Howard,  for  plaintiffs. 

Coudert  Brothers,  for  defendant  Pauline  E.  P.  de  la  Soudiere. 

Paul  Fuller,  Jr.,  guardian  ad  litem  of  infant  defendants. 

GIEGERICH,  J.  The  provision  of  the  will  presented  for  construc- 
tion is  as  follows: 

"Fourth.  I  give  and  devise  to  my  son,  Gardner  Brewer  Penniman,  and 
the  United  States  Trust  Company  of  New  York  City  that  certain  piece  or 
parcel  of  real  estate,  with  the  buildings  thereon,  belonging  to  me,  situated 
on  South  and  Water  Streets,  in  the  City  of  New  York,  used  as  warebooses 
and  known  as  the  'Judd  Stores,'  in  trust,  nevertheless,  to  pay  out  of  the  net 
rental  of  same  to  my  niece,  Pauline  de  Brimont  Dannery,  now  residing  near 
Quimperle,  Finistere,  France,  the  sum  of  twenty-five  hundred  dollars  yearly, 
in  quarter-yearly  payments,  any  surplus  income  derived  from  the  property 
after  paying  interest  on  the  mortgage,  taxes,  assessments  and  repairs  and 
insurance  on  the  building  to  be  reserved  and  invested  to  meet  any  nniisaal 
or  unexpected  expenses  on  the  property,  or  to  accumulate  for  the  b^i^t 
of  the  property.     Should  the  sale  of  the  property  become  necessary  or  be 

*For  other  cases  see  same  topic  &  8  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  ReP'r  Indexes 
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deemed  advisable  by  the  trustees  at  any  time,  I  direct  that  the  net  proceeds 
of  such  sale  be  invested  by  the  trustees  In  good  bond  and  mortgages  on  Im- 
liroved  real  estate  in  the  Oity  of  New  York,  and  held  in  trust  to  pay  the  net 
income  from  such  Investments  to  my  niece,  Pauline  de  B.  Dannery,  during 
her  lifetime,  in  quarter-yearly  payments,  and  at  her  death  and  during  the 
lifetime  of  her  eldest  son,  Rene,  to  pay  such  income  to  such  of  her  children 
as  may  be  living,  and  at  the  death  of  her  said  son  Bene  to  convey  said  trust 
property  in  equal  shares  to  such  of  her  children  as  may  then  be  living ;  should 
there  be  no  children  or  grandchildren  of  my  niece  then  living,  the  entire  trust 
property  to  revert  to  my  heirs  at  law." 

The  court  is  asked  to  determine  ( 1)  whether  this  provision  directing 
the  accumulation  of  the  surplus  income  from  the  Judd  Stores  is  valid, 
and  what  disposition  should  be  made  by  the  plaintiffs  of  such  surplus 
income;  and  (2)  what  disposition,  if  any,  is  made  by  the  will  of  the 
remainder  interest  in  the  Judd  Stores,  if  they  are  not  sold  during  the 
continuance  of  the  trusts  created,  and,  if  no  disposition  thereof  is 
made,  then  to  whom  do  those  stores  pass  upon  the  termination  of  the 
trusts. 

[1]  The  accumulation  attempted  in  this  case  is  quite  clearly  not 
one  permitted  by  section  61  of  the  real  property  law,  and  is  therefore 
void.  It  is  not  so  easy,  however,  to  determine  what  disposition  should 
be  made  of  the  surplus  income  above  $2,500  per  year.  Section  63  of 
the  real  property  law  makes  the  following  provision : 

"Sec.  68.  Undisposed  Profits.  When,  in  consequence  of  a  valid  limitation 
of  an  expectant  estate,  there  is  a  suspension  of  the  power  of  alienation  or 
of  the  ownership,  during  the  continuance  of  which  the  rents  and  profits  are 
undisposed  of  and  no  valid  direction  for  their  accumulation  is  given,  such 
rents  and  profits  shall  belong  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate." 

The  first  question  is  whether  the  rents  in  this  case  are  to  be  deemed 
undisposed  of.  In  Matter  of  Hoyt,  116  App.  Div.  217,  101  N.  Y.  Supp. 
557,  the  court  said  that  the  rule  was  well  settled  that  where  the  di- 
rection for  an  accumulation  is  void  and  there  is  some  other  and  le- 
gal disposition  of  the  rents  and  profits,  section  63,  above  quoted,  does 
not  apply,  and  that  in  such  case  the  direction  for  accumulation  should 
be  eliminated  from  the  will.  In  that  case  it  was  held  that  the  provi- 
sions of  the  will  indicated  that  the  daughter  was  the  only  one  whom 
the  testator  had  in  mind  and  that  the  entire  income  should  be  devoted 
to  her  use,  notwithstanding  other  portions  of  the  will  indicating  that 
any  surplus  income  which  had  not  been  applied  to  her  use  at  the  time 
of  her  death  should  be  distributed  in  the  same  manner  as  the  principal 
fund. 

[2]  In  the  present  case  I  think  the  intention  is  fairly  apparent  that 
the  testator  desired  that  the  entire  income  of  the  property  in  ques- 
tion should  go  to  his  niece,  and  that  his  only  purpose  in  limiting  the 
amount  that  should  be  paid  to  her  while  the  property  remained  in  the 
form  of  real  estate  was  to  provide  against  any  diminution  of  the  in- 
come going  to  her,  such  as  might  result  from  the  decreased  rental  of 
the  property.  The  provision  for  accumulation  was  declared  by  the 
testator  to  be  for  the  purpose  of  meeting  any  unusual  or  unexpected 
expenses  on  the  property.  In  the  light  of  the  other  provisions  of  the 
will  this  must  b^  taken  as  an  attempt  on  the  part  of  the  testator  to 
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foresee  and  anticipate  the  probable  cost  of  maintaining  the  real  estate 
in  proper  income-producing  condition,  and  to  fix  a  level  sum  which 
he  judged  would  be  the  average  income  for  the  use  of  his  niece.  This 
view  is  greatly  strengthened  by  the  fact  that  in  the  later  provision  he 
directs,  in  the  event  the  real  estate  is  sold,  that  the  entire  net  income 
from  the  investment  of  the  proceeds  is  to  be  paid  to  her.  My  con- 
clusion is  therefore  that  the  entire  net  income  of  the  real  estate  should 
be  paid  to  the  niece  during  her  lifetime  whether  the  property  remains 
in  the  form  of  real  estate  or  is  sold  and  converted  into  personalty. 

[3]  With  respect  to  the  remainder  in  the  event  that  the  real  estate 
is  not  sold  during  the  lifetime  of  the  testator's  niece,  the  will  presents 
a  case  of  a  devise  by  implication.  As  was  said  in  Masterson  v.  Town- 
shend,  123  N.  Y.  458,  25  N.  E.  928,  10  L.  R.  A.  816: 

''Courts  have  from  an  early  day  repeatedly  upheld  devises  by  Implication 
where  no  gift  of  the  premises  seems  to  have  been  made  in  the  will  in  formal 
language." 

In  the  present  case  there  is  no  reason  for  believing  that  the  testator 
intended  to  die  intestate  as  to  the  remainder  of  this  property  should 
it  continue  in  the  form  of  real  estate  until  the  death  of  his  niece  and 
her  eldest  son,  Rene,  and  that  he  intended  to  make  a  disposition  of 
that  remainder  only  in  the  event  that  the  real  estate  should  have  been 
sold  by  his  trustees  before  the  termination  of  the  trust.  Notwith- 
standing the  imperfect  manner  in  which  the  testator  has  expressed 
his  purpose,  it  is  quite  clear  from  the  whole  will  what  that  purpose 
was,  and  effect  should  be  given  to  it.  The  remainder,  in  either  event, 
goes  to  such  of  the  children  of  the  niece  as  survive  the  termination 
of  the  trust.  In  the  view  I  take  of  the  case  there  is  no  present  neces- 
sity shown  for  a  sale  of  the  property. 

[4]  Such  sale  is  in  the  discretion  of  the  trustees  at  any  time.  If 
in  the  future  the  situation  should  change  so  that  a  sale- becomes  neces- 
sary and  the  trustees  refuse  to  sell,  then  those  aggrieved  will  have  a 
remedy.  Amended  requests  for  findings  will  have  to  be  submitted  by 
the  attorneys  for  the  niece,  which  may  be  done  on  one  day's  notice 
of  presentation.    The  papers  have  been  returned  to  the  clerk. 


(70  Misc.  Kep.  412.) 

DOUGLASS  r.  DOUGLASS  et  aL 

(Supreme  CJonrt,  Special  Term,  St  Lawrence  County.     January,  1911.) 

1.  Aliens  (§  6*)— Disabilities— Right  to  Take  Realty  by  Descent. 

The  general  rule  is  that  an  alien  cannot  take  and  hold  realty  in  the 
United  States. 
[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  S$  5-10;   Dec.  Dig. 

2.  Evidence  (§  37*) — Judicial  Notice — ^Laws  of  Fobeion  Country. 

Courts  will  not  take  Judicial  notice  of  the  laws  of  a  foreign  coantry, 
but  they  must  be  proved  as  other  facts;  and  hence  alien  relatives  of 
one  dying  the  owner  of  realty  in  New  York,  who  are  subjects  of  Great 
Britain  and  Spain,  cannot  inherit  an  interest  in  such  realty,  under  Real 
Property  Law  (Gonsol.  Laws  1909,  c.  50)  (  10,  subd.  2,  providing  that 
any  citizen  of  a  nation,  which  by  its  laws  confers  simUar  privileges  en 

*For  other  cases  see  same  topic  ft  9  NxmBBB  in  Dec.  &  Am.  Diga.  1S07  to  date,  ft  Rep*r  Indezee 
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citizens  of  the  United  States,  may  acquire  realty  within  the  state,  the 
same  as  if  they  were  at  the  time  citizens  of  the  United  States,  in  the 
absence  of  proof  that  Great  Britain  and  Spain  by  law  conferred  priyi- 
leges  upon  citizens  of  the  United  States  to  inherit  lands  in  like  cases, 
at  the  time  of  intestate's  death. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  {  52;  Dec.  Dig. 
§  37.*] 

3.  Aliens  (§  9*) — Rights  to  Take  Land  Through  Descent. 

Second  cousins  of  decedent,  otherwise  entitled  to  inherit,  who  are 
citizens  of  the  United  States,  are  not  precluded  from  inheriting  because 
their  relationship  to  decedent  must  be  traced  through  alien  ancestors, 
under  Decedent  Estate  Law,  J  86  (Consol.  Laws  1900,  c.  13),  providing 
that  a  person  capable  of  inheriting  under  the  provisions  of  the  article 
shall  not  be  precluded  from  such  inheritance  by  reason  of  the  alienage 
of  an  ancestor. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Cent  Dig.  SS  21-29;  Dec. 
Dig.  S  9.*] 

4.  Escheat  (§  4*) — ^Pbopebtt  Subject  to  Escheat.- 

Where  some  persons  who  answer  the  description  of  heirs  at  law  are 
Incapable  of  taking  by  reason  of  their  alienage,  they  are  to  be  disre- 
garded, and  the  whole  title  vests  in  those  heirs  competent  to  take,  and 
the  portion  which  would  otherwise  go  to  the  aliens  does  not  escheat 
to  the  state. 

[Ed.  Note. — For  other  cases,  see  Escheat,  Dec.  Dig.  S  4.*] 

Action  by  Horace  G.  Douglass  against  Mary  Douglass  and  others. 
Judgment  rendered. 

Willis  J.  Fletcher,  for  plaintiff. 

Thomas  J.  Carmody,  Atty.  Gen.,  for  defendant  People  of  State  of 
New  York. 

VAN  KIRK,  J.  This  is  an  action  in  partition.  The  only  question 
presented  to  the  court  for  determination  is  as  to  the  rights  and  inter- 
ests of  the  parties  in  the  real  estate  in  question.  Robert  Douglass,  the 
deceased  intestate,  left  him  surviving  his  widow,  but  no  children  or 
descendants.  He  was  the  illegitimate  son  of  Robina  Douglass,  who 
is  dead.  His  heirs  at  law  are  second  cousins,  all  being  in  the  same 
degree  of  consanguinity.  The  plaintiff  and  the  defendants  William 
A.  Douglass,  John  A.  Douglass,  Jeannette  E.  Douglass,  Mary  E.  Doug- 
lass, and  Elizabeth  D.  Grubb  are  the  children  of  William  Douglass, 
deceased,  who  was  the  son  of  William  Douglass,  deceased,  who  was 
the  brother  of  Robina  Douglass.  Said  brother,  William  Douglass,  was 
a  citizen  of  the  United  States,  as  are  his  said  grandchildren.  Robina 
Douglass  had  two  sisters,  Margaret  D.  Robinson  and  Elizabeth  D. 
Potter,  neither  of  whom  was  a  citizen  of  the  United  States,  or  ever 
lived  in  the  United  States,  but  were  British  subjects;  and  the  defend- 
ants, their  grandchildren,  are  also  British  subjects,  save  one,  who  ap- 
pears to  be  a  subject  of  Spain. 

Section  86  of  the  decedent  estate  law  (Consol.  Laws  1909,  c.  13) 
provides  that: 

'*If  there  be  no  father  or  mother  capable  of  inheriting  the  estate.  It  shall 
descend  in  the  cases  hereinafter  specified  to  the  collateral  relatives  of  the 
intestate;   and  If  there  be  several  such  relatives,  all  of  equal  degree  of  con- 

•For  other  casefl  ^ee  same  topic  ft  9  number  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexes 
128N.Y.S.— 58 
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sangulnlty  to  the  intestate,  the  inheritance  shall  descend  to  them  in  equal 
parts,  however  remote  from  him  the  common  degree  of  consanguinity  may  be.'* 

Section  89  provides : 

"If  an  intestate  who  shall  have  been  illegitimate  die  without  lawful  issue, 
or  illegitimate  issue  entitled  to  take,  under  this  section,  the  inheritance  shall 
descend  to  his  mother;  if  she  be  dead,  to  his  relatives  on  her  part,  as  if  he 
had  been  legitimate." 

Under  these  provisions  of  the  statute,  the  real  estate  descends  to 
the  second  cousins  of  the  deceased,  William  Douglass,  if  they  are  ca- 
pable of  taking.  The  second  cousins  are  the  grandchildren  of  the  de- 
ceased brothers  and  sisters  of  Robina  Douglass,  the  mother  of  the 
intestate. 

[  1  ]  The  real  question  presented  is  whether  the  second  cousins,  who 
are  aliens,  can  inherit.  The  general  rule  under  our  statutes  is  that  an 
alien  cannot  take  and  hold  real  estate  in  the  United  States. 

[2]  Real  Property  Law,  §  10,  subd.  2  (Consol.  Laws  1909,  c  50), 
provides  that: 

"Any  citizen  of  a  state  or  nation  which,  by  its  laws,  confers  similar  privi- 
leges on  citizens  of  the  United  States,  may  take,  acquire,  hold  and  convey 
lands  or  real  estate  within  this  state,  in  the  same  manner  and  with  like 
effect  as  if  such  person  were,  at  the  time,  a  citizen  of  the  United  States." 

It  does  not  appear  in  this  case  whether  or  not,  at  the  time  of  the 
death  of  the  intestate,  the  laws  of  Great  Britain  or  Spain  conferred 
upon  citizens  of  the  United  States  the  privilege  of  taking  and  holdinij 
title  to  real  estate;  and  therefore,  under  the  evidence  in  this  case,  it 
must  be  held  that  the  defendants,  the  descendants  of  Margaret  Robin- 
son and  Elizabeth  B.  Potter,  take  no  interest  in  the  real  estate.  The 
laws  of  a  foreign  country  will  not  be  judicially  noticed  by  the  courts 
of  this  state.  They  are  to  be  proved  as  is  any  other  fact  in  a  case. 
The  alien  defendants  have  not  appeared  or  answered  in  this  case. 

[3]  In  section  95  of  the  decedent  estate  law  (Consol.  Laws  1909, 
c.  13)  it  is  provided  that: 

"A  person  capable  of  inheriting  under  the  provisions  of  this  article,  shall 
not  be  precluded  from  such  inheritance  by  reason  of  the  alienism  of  an  an- 
cestor." 

So  that,  whether  or  not  William  Douglass,  the  brother  of  Robina 
Douglass,  was  a  citizen  of  the  United  States,  does  not  affect  the  right 
of  the  descendants  of  said  William  Douglass,  now  living,  who  are 
citizens  of  the  United  States,  from  taking  title  to  the  re5  property. 
The  plaintiff,  his  two  brothers,  and  three  sisters,  citizens  of  the  United 
States,  therefore,  take  the  said  real  estate  share  and  share  alike;  each 
being  entitled  to  a  otie-sixth  interest  therein.  Haley  v.  Sheridan,  190 
N.  Y.  331,  83  N.  E.  296;  McCarty  v.  Marsh,  5  N.  Y.  263;  McLean 
V.  Swanton,  13  N.  Y.  535 ;  Callahan  v.  O'Brien,  72  Hun,  216,  25  N. 
Y.  Supp.  410. 

[4]  In  the  answer  of  the  Attorney  General  it  is  claimed  that  the 
shares  of  the  alien  defendants  George  Potter,  Alfred  Potter,  John 
Robson,  George  Robson,  Isabella  M.  Robinson,  and  Mrs.  B.  Smith 
escheated  to  the  people  of  the  state  of  New  York  by  reason  of  their 
alienage.    This  position  is  untenable.    In  Luhrs  v.  Eimer,  80  N.  Y. 
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171,  it  is  said  that,  if  some  persons  who  answer  the  description  of 
heirs  at  law  are  incapable  of  taking  by  reason  of  their  alienage,  they 
are  disregarded,  and  the  whole  title  vests  in  those  heirs  competent  to 
take,  provided  they  are  not  compelled  to  trace  their  inheritance 
through  an  alien.  Where  a  person  dies  leaving  issue  who  are  aliens, 
the  latter  are  not  deemed  the  heirs  at  law,  for  they  have  no  inheritable 
blood,  and  the  estate  descends  to  the  next  of  kin  who  have  inheritable 
blood  in  the  same  manner  as  if  no  alien  issue  were  in  existence.  2 
Am.  &  Eng.  Ency.  of  Law,  73,  note,  citing  Orr  v.  Hodgson,  4  Wheat. 
453,  4  L.  Ed.  613;  Orser  v.  Hoag,  3  Hill,  79;  Jackson  v.  Jackson,  7 
Johns.  214.  The  citizens,  defendants,  therefore,  take  the  title;  and 
the  state  of  New  York  has  no  interest  therein. 

A  decision  and  judgment  may  be  prepared  accordingly. 

Judgment  accordingly. 


(70  Misc.  Rep.  428.) 

FARMERS'  LOAN  &  TRUST  CO.  et  al.  v.  OSBORN  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  191L^ 
• 
L  Wills  (|  820*) — Constbuction — Legacy  as  Chabge  on  Realtt. 

Testatrix  was  conversant  with  pending  litigation  over  her  stepfather's 
will,  of  which  she  was  a  beneficiary,  and  which  resulted  in  an  award  to 
her  a  few  months  after  the  drawing  of  her  will  of  about  $130,000  in 
personalty,  including  certain  property,  disposed  of  by  testatrix  In  hei 
will.  The  will  after  directing  payment  of  debts  and  funeral  expenses, 
either  out  of  her  personalty  or  the  proceeds  of  sale  of  her  realty,  gave 
$75.Q(X)  to  the  executors  in  trust  to  pay  the  Income  to  L.  for  life,  and, 
upon  his  death,  to  pay  the  principal  to  testatrix's  daughter.  All  testa- 
trix's personal  effects  were  bequeathed  to  her  daughter,  and  the  will 
provided  a  trust  in  the  executors  of  certain  corporate  stock,  the  income 
to  be  paid  to  the  daughter  until  her  majority,  when  the  stock  was  to  be 
transferred  to  her  or  to  her  issue  In  case  of  her  death.  The  executors 
were  given  a  discretionary  power  of  sale  of  the  stock  in  which  event  the 
proceeds  were  to  be  held  on  a  trust  similar  to  the  trust  of  the  stock  it- 
self. The  trustees  were  given  full  power  of  disposition  of  any  realty. 
After  payment  of  debts,  funeral  expenses,  and  expenses  of  administra- 
tion there  would  not  be  sufficient  personalty  not  specifically  bequeathed 
to  enable  establishment  of  the  trust  fund  of  $75,0(X).  Heldy  that  testatrix 
relied  upon  receipt  from  her  stepfather's  estate  of  the  property,  the  sub- 
ject of  the  specific  bequests  and  the  power  of  sale  of  the  realty,  indicat- 
ing her  intent  that  such  realty  might  be  used  for  a  specific  purpose  in- 
consistent with  its  being  charged  with  payment  of  legacies  so  that  there 
w&s  no  intent  that  the  trust  of  $75,(X)0  should  be  a  charge  on  the  realty, 
but  that,  in  event  of  an  insufficiency  of  personalty,  such  trust  should 
abate  to  the  extent  of  such  deficiency,  after  providing  for  the  specific 
legacies  of  the  personalty*  and  payments  of  claims  against  decedent, 
and  charges  of  administration,  and  the  executors  were  not  empowered 
to  sell  realty  to  establish  the  trust 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec.  Dig.  {  820.*] 

.  Wills  (|  CSS*) — CJonstbuction — Pboceeds  of  Sale  of  Stock  to  bk  Held, 
AS  Trust  Fund. 

The  corporate  stock  having  been  retired  and  the  proceeds  paid  to  the 
executors,  the  amount  so  paid,  being  a  part  of  the  stock  trust,  should 
be  held  by  them  as  trustees  as  part  of  the  principal  of  such  fund. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec.  Dig.  §  683.»] 
Tor  other  oaaei  tee  same  topic  it  I  mumbxb  in  Dec.  &  Am.  Digi.  1907  to  date,  ft  Rep'r  Indexe* 
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Action  by  the  Farmers'  Loan  &  Trust  Company  and  another,  ex- 
ecutors and  trustees  of  the  will  of  Josefa  Neilson  Osbom  against 
Audrey  Osbom  and  others  for  construction  of  a  will.    Will  construed. 

John  C.  Tqmlinson,  for  plaintiffs. 

Frederick  ]^er  and  Henry  C.  Beadleston,  for  guardian  ad  litem  of 
Audrey  Osborn. 

Graham  &  Stevenson,  for  defendant  Law  ford. 
Henry  Bogert  Clark,  for  defendant  Max  Strakosch. 
E.  Ormonde  Power,  for  other  defendants. 

GUY,  J.  This  action  is  brought  by  plaintiffs  as  executors  and  trus- 
tees under  the  last  will  and  testament  of  Josefa  Neilson  Osbom,  de- 
ceased, to  obtain  a  judicial  construction  of  her  will,  which  was  drawn 
on  February  5,  1908,  about  nine  months  prior  to  her  death. 

[1]  Clause  1  of  the  will  directs  the  payment  of  debts  and  funeral 
expenses,  "either  out  of  my  personal  property  or  out  of  the  proceeds 
of  the  sale  of  real  property."  Clause  2  bequeaths  to  plaintiffs  in  trust 
$75,000,  to  pay  the  income  to  defendant  Lawford  (at  that  time  en- 
gaged to  be  married  to  decedent)  during  his  life,  and  upon  his  death 
to  pay  the  principal  to  decedent's  daughter  Audrey,  if  living,  or  to  her 
issue  if  she  should  be  dead,  and,  in  the  event  of  her  dying  without 
issue  before  defendant  Lawford,  said  fund  to  be  paid  to  the  benefici- 
aries under  defendant  Lawford's  will.  Clause  3  bequeaths  all  of  de- 
cedent's personal  effects,  household  furniture,  and  jewelry  to  her 
daughter  Audrey.  Clause  4  provides  a  tmst  to  plaintiffs  of  all  shares 
of  stock,  both  common  and  preferred,  of  the  Mrs.  Osborn  Company, 
the  income  to  be  paid  to  decedent's  daughter  Audrey  until  she  arrive^ 
at  the  age  of  21  years,  "said  stock  then  to  be  transferred  and  assigned 
to  her"  if  living,  or  to  her  issue  if  she  shall  have  died  leaving  issue, 
and  in  case  said  daughter  shall  have  died  before  the  age  of  21,  leaving 
no  issue  surviving,  the  entire  stock  to  go  to  defendant  Lawford.  This 
clause  also  gives  the  trustees  power,  in  their  discretion,  to  sell  the 
stock  or  any  part  thereof,  "in  which  event  they  shall  hold  the  proceeds 
derived  from  said  sale  in  trust  according  to  the  provisions  of  this  par- 
agraph." Clause  5  gives  the  rest,  residue,  and  remainder  of  decedent's 
estate,  real  and  personal,  to  plaintiffs  in  trust,  "to  invest  and  reinvest 
the  same  in  such  securities  as  they  may  deem  best,  whether  the  same 
shall  be  authorized  by  law  for  the  investment  of  trust  funds  or  not" 
to  pay  the  income  to  decedent's  daughter  Audrey  during  her  life,  and 
the  principal  to  such  person  or  persons  as  she  may  designate  by  will ; 
if  she  shall  make  no  designation,  then  to  her  issue;  and  if  she  shall 
die  leaving  no  issue  surviving,  and  without  having  made  such  designa- 
tion or  appointment,  then  the  trustees  are  directed  to  pay  the  sum 
of  $20,000  in  small  bequests  and  the  balance  to  defendant  Lawford. 
Clause  6  gives  the  trustees  "full  power  to  sell,  lease  or  mortgage  any 
real  estate  which  I  may  own,"  and  further  directs  that  the  tmstees 
may,  if  decedent's  daughter  Audrey  desires,  maintain  certain  real 
property  for  her  benefit.  It  appears  that,  after  the  payment  of  debts, 
funeral  expenses,  and  the  probable  expenses  of  administration,  there 
will  not  be  sufficient  personalty  not  the  subject  of  specific  legacies  to 
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enable  the  executors  to  establish  the  trust  fund  of  $75,000  for  the  ben- 
efit of  the  defendant  Emest  Law  ford. " 

The  first  question,  therefore,  to  be  determined  by  this  court,  is 
whether  the  trust  provided  for  by  the  second  paragraph  of  the  will  in 
favor  of  the  defendant  Lawford  is  chargeable  on  the  realty,  or  wheth- 
er said  trust  shall  abate  to  the  extent  that  the  personal  property  is  ad- 
equate therefor.  The  will  contains  no  express  provision  for  a  charge 
of  legacies  upon  the  realty,  but  the  rule  is  well  settled  that,  if  testa- 
trix had  knowledge  at  the  time  of  the  making  of  the  will  that  there 
would  not  be  sufficient  personalty  from  which  the  legacy  could  be  paid, 
the  law  implies  an  intent  that  the  realty  shall  be  charged  with  the  pay- 
ment thereof.  See  McManus  v.  McAIanus,  179  N.  Y.  342,  72  N.  E. 
235.  In  this  case,  however,  it  does  not  appear  that  the  testatrix  had 
knowledge  of  the  insufficiency  of  the  personalty  for  the  payment  of 
the  legacies  provided  for  in  her  will.  On  the  contrary,  it  appears  that 
she  had  reasonable  groimd  for  believing  that  her  personal  estate  would 
be  sufficient  for  such  purpose.  It  appears  that  she  was  a  beneficiary 
under  the  will  of  her  stepfather,  over  which  will  litigation  was  then 
pending,  which  resulted  in  an  award  to  the  testatrix  some  four  months 
after  the  drawing  of  her  will  and  five  .months  previous  to  her  death 
of  about  $130,000  in  personalty,  including  certain  stock  of  the  Mrs. 
Osbom  Company,  disposed  of  by  testatrix  in  the  fourth  paragraph  of 
her  will,  and  confirming  the  title  of  testatrix  to  certain  real  estate,  of 
which  testatrix  also  made  disposition  by  her  will. 

It  is  conceded  that  the  testatrix  was  an  active,  intelligent,  experi- 
enced business  woman,  familiar  with  details  concerning  her  property, 
and  thoroughly  conversant  with  the  pending  litigation  over  her  step- 
father's will,  and  in  making  tlie  bequests  provided  for  in  this  will  she 
manifestly  relied  upon  the  receipt  by  her  at  an  early  date  from  her 
stepfather's  estate  of  the  property  which  is  the  subject  of  specific  be- 
quests contained  in  her  will,  and  of  a  sufficient  sum  in  money  to  pay 
all  bequests  provided  for  in  her  will.  That  this  was  a  reasonable  ex- 
pectation on  her  part  is  shown  by  the  fact  that,  after  the  payment  of 
debts  and  funeral  expenses  and  after  making  a  liberal  allowance  for 
the  principal  expenses  of  administration,  such  debts  and  expenses 
amounting  in  the  aggregate  to  $53,000,  there  is  now  in  the  hands  of 
her  executors  $60,000  applicable  to  the  purpose  of  the  trust  provided 
for  in  the  second  paragraph  of  the  will.  It  should  also  be  noted  that 
the  provision  in  paragraph  6  of  the  will  that  the  real  estate  may  be 
sold  and  the  interest  or  income  of  the  proceeds  thereof  be  used,  if  so 
desired,  by  Audrey  Osborn  to  maintain  certain  premises  in  this  city 
and  Bellport  as  a  home  for  Audrey,  indicates  the  intention  of  the  tes- 
tatrix that  the  real  estate  might  be  used  for  a  specific  purpose  incon- 
sistent with  the  idea  that  it  should  be  charged  with  the  payment  of 
legacies.  It  further  appears  that,  by  action  of  the  directors  of  the 
Mrs.  Osborn  Company,  the  preferred  stock  of  said  company  was  re- 
tired, the  trustees  under  this  will  receiving  in  payment  thereof  the 
sum  of  $45,000. 

[2]  It  is  contended  by  the  defendant  Audrey  Osborn  that  said  sum 
of  $45,000  is  income,  payable  to  her  as  such  under  the  provisions  of 
paragraph  4  of  the  will.    This  contention  is  without  merit.    The  pre- 
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f erred  stock  constituted  part  of  the  principal  of  the  trust  fund  created 
by  paragraph  4,  and  the  conversion  of  said  stock  into  money,  repre- 
senting the  value  thereof,  did  not  alter  its  character.  It  differs  in  no 
respect  from  moneys  that  might  have  been  realized  by  the  trustees 
from  the  sale  of  said  stock.  I  find,  therefore,  as  follows:  First,  that 
it  was  not  the  intent  of  the  testatrix  that  the  legacy  of  $75,000  created 
by  paragraph  2  of  the  will  should  be  chargeable  upon  the  real  prop- 
erty left  by  fier ;  second,  that  no  power  is  given  the  plaintiffs,  as  ex- 
ecutors and  trustees  under  the  will,  to  sell  the  real  property  left  by 
her,  or  any  part  thereof,  for  the  purpose  of  enabling  said  executors 
to  establish  said  trust  of  $75,000  created  by  paragraph  2  of  the  will; 
third,  that  it  was  not  the  intent  of  the  testatrix  that  the  real  property 
left  by  decedent  should  be  resorted  to  or  used  by  plaintiffs  as  execu- 
tors to  pay  said  legacy  of  $75,000,  to  themselves  as  trustees,  provided 
for  in  paragraph  2  of  the  will,  but  it  was  the  intent  of  the  testatrix 
that,  in  the  event  of  a  deficiency  in  personal  property  left  by  decedent, 
said  trust  of  $75,000  created  by  said  paragraph  2  should  abate  to  the 
extent  of  such  deficiency,  after  providing  for  the  specific  legacies  of 
the  personal  property  bequeathed  in  paragraphs  3  and  4  of  the  will 
and  paying  the  claims  against  decedent,  funeral  expenses,  expenses  of 
administration,  commissions  of  executors,  and  all  other  charges  in 
connection  with  the  proper  administration  of  the  estate;  fourth,  that 
the  $45,000  paid  to  the  plaintiffs  upon  the  retirement  of  the  preferred 
stock  of  the  Mrs.  Osborn  Company  is  part  of  the  principal  of  the  trust 
created  by  paragraph  4  of  the  will,  and  that  the  meaning,  correct  con- 
struction, and  effect  of  said  paragraph  4  is  that  said  $45,000  shall  be 
held  by  plaintiffs,  as  trustees,  as  part  of  the  principal  of  said  fund,  as 
provided  for  in  said  paragraph. 
Ordered  accordingly. 


KELLY  V.  BUCK. 
(Supreme  Court,  Appellate  Division,  Second  Department     2farch  17,  1911.) 

1.  Pabtnership  (§  258*) — Dissolution  by  Death— Pukchase  by  Subviyob  of 

Deceased's  Intesest  Under  Option  in  Pabtnership  Aobeement— Right 
TO  Accounting. 

Purchase  by  the  surviving  partner  of  the  deceased  partner's  interest,  by 
exercise  of  the  option  in  the  partnership  agreement  that  the  survivor 
might  become  the  sole  owner  of  the  property  and  assets  of  the  partner- 
ship, subject  only  to  partnership  liabilities  to  third  persons,  by  payment 
within  90  days  of  death  of  the  partner,  to  his  executors,  of  a  certain  smn. 
constituted,  in  the  absence  of  fraud,  a  mutual  adjustment  of  the  mutual 
rights  of  the  partners,  and  an  extinguishment  of  the  debts  of  decedent  to 
the  firm ;   so  that  the  survivor  is  not  entitled  to  accounting  against  him. 

[Ed.  Note. — ^For  other  cases,  see  Partnership,  Dec.  Dig.  {  258.*] 

2.  Appeal  and  Error  (§  934*)— Supplying  Findings. 

A  finding,  vital  to  the  judgment,  not  made  by  the  trial  court,  cannot  be 
supplied  by  the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  §  934.*] 


Appeal  from  Special  Term,  Kings  County. 


*For  other  caseB  see  same  topic  &  5  number  in  Dec.  &  Am.  Digs.  1907  to  date,  it  Rep*r  Indextf 
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Action  by  William  Kelly  against  Carrie  G.  Budk,  executrix  of  Ezra 
W.  Buck,  deceased.  From  an  interlocutory  judgment  directing  an 
accounting  of  partnership  transactions  between  plaintiff  and  deceased,, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

The  opinion  of  Clark,  J.,  at  Special  Term,  is  as  follows : 

If  merely  by  bnslness  reverses,  or  by  bad  business  management,  the 
Interest  of  the  deceased  partner  had  fallen  below  the  figure  which  the  sur- 
viving partner  thought  he  was  purchasing  under  the  original  understanding, 
the  plaintiff  would  have  been  remediless.  The  Interest  of  a  partner  in  co- 
partnership assets  is  the  difference  between  his  book  interests  therein  and 
the  amount,  if  any,  of  his  personal  indebtedness  to  the  copartnership.  The 
mutual  understanding  of  the  parties  at  the  outset  Involved  honest  adminis- 
tration by  each,  of  the  business;  whereas,  the  plaintiff  charges  that  his 
deceased  copartner  misappropriated,  for  his  own  use,  part  of  the  copartner- 
ship assets.  Such  misappropriation  has  been  sufiiciently  shown  to  entitle  the 
plaintiff  to  an  Interlocutory  Judgment  for  an  accounting. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR,  CARR, 
and  WOODWARD,  JJ. 

Louis  W.  Severy,  for  appellant. 

Benjamin  F.  Norris  (George  W.  Titcomb,  on  the  brief),  for  respond- 
ent. 

CARR,  J.  The  plaintiff  and  one  Ezra  Buck  were  copartners  in  the 
trucking  business  in  the  city  of  New  York.  In  August,  1897,  while 
the  partnership  was  pending,  they  entered  into  a  written  agreement, 
which,  after  reciting  generally  the  mutual  interests  of  the  partners, 
provided  as  follows: 

"Whereas,  they  desire  to  enter  into  some  further  agreement  whereby  in 
the  event  of  the  death  of  either,  the  business  and  assets  of  the  said  copart- 
nership may  become  the  sole  property  of  the  other,  subject  only  to  the  debts 
of  said  copartnership: 

"Now,  therefore,  in  consideration  of  the  premises  and  one  dollar  to  each 
in  hand  paid  by  the  other,  the  receipt  whereof  is  hereby  acknowledged  by 
the  parties  hereto,  it  Is  hereby  agreed  that  in  the  event  of  the  death  of  either 
of  the  said  parties  during  the  continuance  of  said  copartnership,  the  prop- 
erty and  assets  of  same  shall  become  the  sole  property  of  the  survivor,  free 
and  clear  of  any  and  all  claims  of  any  kind  whatever  of  the  executors  or 
administrators  of  the  deceased  party,  but  subject  to  all  the  debts  and  lia- 
bilities of  said  copartnership  to  other  parties,  provided  the  said  surviving 
partner  shall  within  ninety  days  after  the  death  of  said  party  pay  to  the 
executors  or  administrators  of  said  deceased  party  the  sum  of  five  thousand 
dollars." 

Buck  died  in  October,  1908,  and  the  plaintiff,  as  surviving  partner, 
on  December  30,  1908,  paid  to  Buck's  executrix,  the  defendant  herein, 
the  sum  of  $5,000,  and  became  the  sole  owner  of  "all  the  property  and 
assets"  of  the  partnership,  as  provided  in  the  agreement  aforesaid. 
In  August,  1909,  he  brought  this  action  in  equity  against  the  defend- 
ant as  the  executrix  of  the  will  of  the  deceased  partner.  Buck,  to  pro- 
cure an  accounting  of  the  partnership  transactions  from  its  inception 
to  the  date  of  Buck's  death.  The  complaint  alleges  the  existence  of 
the  copartnership,  the  death  of  Buck,  the  equal  interest  of  each  part- 
ner in  the  firm  assets  and  profits.  It  then  sets  forth  that  during  the 
existence  of  the  partnership  Buck  had  wrongfully  diverted  to  his  own 
use  large  sums  of  money  belonging  to  the  partnership  in  excess  of  his 
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lawful  share  thereof,  and  was  at  the  time  of  his  death  largely  indebted 
to  the  partnership  by  reason  of  such  diversion.  There  was  a  further 
allegation  that  no  partnership  accounting  had  ever  been  had.  The 
prayer  for  relief  was  for  an  accounting  of  all  moneys  had  and  received 
by  both  partners,  "and  that  any  and  all  moneys  found  to  be  due  by 
either  of  the  parties  hereto  to  the  said  firm,  or  to  each  other,  be  paid." 
The  answer  denied  the  allegations  of  misappropriation  of  firm  moneys 
'  by  Buck  and  of  any  indebtedness  by  him  to  the  firm,  and  pleaded  as 
an  affirmative  defense  the  agreement  as  to  a  purchase  by  the  plaintiflf 
of  the  partnership  interest  of  the  deceased  partner  and  its  performance 
by  the  plaintiff.  On  the  trial  at  Special  Term,  judgment  was  given  for 
the  plaintiff,  decreeing  an  accounting  of  the  partnership  transactions 
from  its  inception  to  the  death  of  Buck,  a  period  of  some  15  years. 
The  decision  of  the  trial  court  contains  no  findings  that  during  the 
existence  of  the  partnership  there  was  any  wrongful  diversion  of  firm 
moneys  by  Buck  or  that  he  died  indebted  to  the  firm,  but  does  contain 
a  finding  that  the  plaintiff,  under  the  copartnership  agreement  above 
quoted,  paid  the  estate  of  Buck  the  sum  of  $5,000  as  the  consideration 
for  his  becoming  the  sole  owner  of  the  partnership  assets.  Neither 
in  the  complaint  is  there  any  allegation  that  the  plaintiff  has  rescinded 
this  executed  agreement,  nor  is  there  any  finding  of  a  rescission  by 
the  plaintiff  nor  of  any  fraud  by  Buck's  executrix,  this  defendant, 
which  induced  the  plaintiff  to  enter  into  the  performance  of  the  exe- 
cuted agreement.  Nor  does  the  judgment  contain  any  provision  for 
its  rescission. 

[1]  The  decision  and  judgment  of  the  court  seem  to  proceed  on  the 
theory  that,  as  the  partnership  was  dissolved  by  the  death  of  Buck, 
the  plaintiff  is  entitled  to  an  accounting  as  an  ordinary  incident  of  the 
dissolution.  It  is  true,  of  course,  that  on  the  dissolution  of  a  copart- 
nership either  partner  has  a  right  to  an  accounting  in  a  court  of  eq- 
uity. Watts  V.  Adler,  130  N.  Y.  646,  29  N.  E.  131.  This  right  may 
be  defeated,  however,  by  an  accord  and  satisfaction  or  by  a  release. 
2  Lindley  on  Partnership  (2d  Amer.  Ed.)  pp.  1134,  1136.  By  the  per- 
formance of  the  liquidation  agreement,  above  quoted,  the  plaintiff  be- 
came the  sole  owner  of  the  partnership  assets,  subject  to  the  claims 
of  third  parties,  but  free  from  all  claims  of  Buck's  estate.  As  Buck's 
estate  had  made  no  claims  upon  the  plaintiff,  the  only  object  of  an 
accounting  would  be  to  ascertain  whether,  despite  the  purchase  by  the 
plaintiff  of  Buck's  interest,  there  existed  in  favor  of  the  plaintiff  any 
claims  against  Buck's  estate  for  any  indebtedness  of  the  decedent  to 
the  partnership.  If  the  purchase  by  the  plaintiff  of  the  decedent's  in- 
terest in  the  copartnership  constituted  in  itself,  in  the  absence  of  fraud, 
a  mutual  adjustment  of  the  mutual  rights  of  the  partners  and  an  ex- 
tinguishment of  the  debts  of  the  deceased  copartner,  then  there  should 
be  no  accounting,  as  there  would  be  neither  necessity  nor  propriety 
thereof.  It  appears  to  be  settled  law  that  the  purchase  by  one  partner 
of  all  the  rights  of  another  partner  in  the  partnership  assets  extin- 
guishes any  indebtedness  of  the  selling  partner  to  the  partnership,  in 
the  absence  of  fraud  or  an  express  agreement  to  the  contrary.  Lesure 
V.  Norris,  11  Cush.  (Mass.)  328;  Clark  v.  Carr,  45  111,  App.  469;  Hat- 
tenhauer  v.  A'damick,  70  111.  App.  602;   Hamilton  v.  Wells,  182  111. 
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144,  151,  55  N.  E.  143;  Hasselman  v.  Douglass,  52  Ind.  252;   Over 
V.  Hetherington,  66  Ind.  365;   Thompson  v.  Lowe,  111  Ind.  272,  12 
N.  E.  476;  Wiggin  v.  Goodwin,  63  Me.  389. 
In  Lesure  v.  Norris,  ut  supra,  the  court  said : 

'The  sale  to  the  defendant  under  the  circumstances  stated  was  ».  dissolu- 
tion of  the  copartnership.  Taft  v.  Buffum,  14  Piclv.  322.  It  was  also  In  efiTect 
an  adjustment  by  the  partners  as  between  themselves  of  all  Its  concerns  and 
a  dlrision  and  appropriation  of  everything  belonging  to  it  Nothing  further 
remained  to  be  done  to  effect  a  complete  settlement  between  themselves.*' 

In  Clark  v.  Carr,  ut  supra,  the  court  said : 

"It  Is  not  upon  any  theory  of  release  of  liability  of  a  retiring  partner  or 
release  of  right  of  action  against  him  that  the  debts  due  from  him  to  the 
firm  may  be  presumed  to  be  settled,  and  it  is  not  so  claimed.  No  presump- 
tion of  that  Ivind  could  arise  from  the  mere  fact  of  a  sale,  but  the  presump- 
tion that  arises  in  the  absence  of  anything  to  show  the  contrary  is  that  in 
the  valuation  upon  which  the  sale  is  based  the  debt  of  the  selling  partner  is 
taken  Into  account  and  charged  to  him  and  the  value  of  his  interest  is  thereby 
reduced  to  that  extent,  so  tliat  the  debt  is  actually  paid  in  that  way." 

It  is  true  that  in  the  case  at  bar  the  transaction  of  sale  was  not  be- 
tween living  partners,  and  that  the  amount  of  the  consideration  was 
fixed  by  agreement  some  11  years  before  the  dissolution  of  the  part- 
nership, but,  on  the  death  of  Buck,  the  plaintiff  as  surviving  partner 
had  full  control  of  all  the  partnership  books  and  assets,  and  had  an 
option  to  exercise  the  privilege  of  purchase  in  90  days,  with  his  eyes 
reasonably  open,  and,  in  the  absence  of  fraudulent  statement  or  con- 
cealment, he  must  be  presumed  to  have  taken  into  consideration  the 
various  elements  which  would  enable  him  to  determine  whether  he 
would  or  not  exercise  the  option  of  purchase  with  all  its  legal  eflfect. 

[2]  If  the  trial  court  intended  to  find  that  there  was  any  fraud 
which  induced  the  plaintiff  to  make  the  purchase  in  question,  it  should 
have  done  so,  and  it  is  not  for  this  court  on  appeal  to  supply  so  vital 
a  finding.  Cutter  v.  Gudebrod  Brothers  Co.,  168  N.  Y.  513,  61  N.  E. 
887.  It  is  urged,  however,  by  the  respondent,  that  the  doctrine  of  the 
cases  above  cited  as  to  the  presumed  extinguishment  of  a  partner's 
debt  to  a  firm  on  the  purchase  of  such  partner's  interest  by  the  other 
partners  is  not  the  rule  in  this  state,  and  Finley  v.  Fay,  96  N.  Y.  663, 
is  cited  to  the  contrary.  That  case  is  meagerly  reported  in  the  Court 
of  Appeals,  and  in  the  reporter's  statement  of  facts  there  are  some 
important  errors.  An  examination  of  the  record  on  appeal  shows  that 
the  case  arose  as  follows :  The  plaintiffs  sued  the  defendant  for  a  bal- 
ance due  upon  an  account  stated  between  them  as  copartners,  alleging 
that  said  account  showed  a  balance  due  by  the  defendant  to  the  part- 
nership of  some  $16,000,  and  alleged  a  promise  by  the  defendant  to 
pay  said  balance.  The  defendant  pleaded  that  he  had  sold  and  the 
plaintiffs  had  bought  all  his  interest  in  the  partnership  by  an  instru- 
ment in  writing,  and  had  thereby  become  released  of  all  indebtedness 
to  the  firm.  This  instrument  contained  a  provision  that  the  buyers 
would  save  the  seller  "harmless  of  any  and  all  indebtedness  of  the  late 
firm  of  Finley,.  Young  &  Company."  The  consideration  of  the  sale, 
as  recited  in  the  instrument,  was  nominal.    At  the  trial  the  referee 
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excluded  oral  evidence  offered  by  the  plaintiffs  to  show  the  account 
stated  and  the  promise  of  the  defendant  to  pay  the  balance  so  shown. 
On  appeal  to  the  General  Term  this  ruling  was  sustained.  Finley  v. 
Fay,  17  Huii,  67.  On  a  further  appeal  to  the  Court  of  Appeals  the 
judgments  entered  below  were  reversed,  the  court  saying: 

**Tbere  Is  nothing  In  the  language  or  effect  of  the  TVTitten  agreement  set 
out  In  the  answer  which  prohibits  the  plaintiffs  from  proving  under  their 
complaint,  by  parol,  and  recovering  upon  the  cause  of  action  allied  by  them, 
to  wit,  tliat  at  the  time  of  the  dissolution  of  the  copartnership  between  the 
parties  there  was  a  settlement  of  the  firm  accounts,  by  which  it  was  found 
that  there  was  due  the  plaintiffs  from  the  defendant  the  sum  of  $16,000. 
which  he  promised  and  agreed  to  pay.  The  referee  erred  in  holding  that 
such  proof  could  not  be  given  or  recovery  had." 

The  only  question  passed  upon  therefore  was  as  to  the  admissibility 
of  evidence.  The  transaction  between  the  parties  resulting  in  a  dis- 
solution of  the  partnership  was  partly  by  parol  and  partly  in  writing. 
The  writing  did  not  purport  to  show  a  sale  and  purchase  on  a  valua- 
tion as  the  consideration  recited  was  but  nominal.  It  contained  a 
clause  binding  the  buyer  to  save  the  seller  harmless  from  outside  cred- 
itors, and  what  the  Court  of  Appeals  held  was  that  the  plaintiffs  might 
show  by  parol  the  real  nature  of  the  arrangements  made  between  the 
parties  on  the  dissolution  of  the  partnership.  There  is  nothing  in  its 
decision  which  conflicts  with  the  rule  declared  in  other  jurisdictions  in 
the  authorities  above  cited. 

On  the  record  now  before  this  court,  the  judgment  should  be  re- 
versed and  a  new  trial  granted,  costs  to  abide  the  final  award  of  costs. 

JENKS,  P.  J.,  and  BURR  and  WOODWARD,  JJ.,  concur. 
HIRSCHBERG,  J.,  concurs  upon  the  ground  that  there  is  no  finding 
of  misappropriation,  notwithstanding  the  statement  to  that  effect  in 
the  Special  Term  opinion. 


(70  Misc.  Rep.  385.) 

liAUDANI  et  al.  v.  VULCAN  ENGINE3BRIN0  CO.  et  ai: 

(Supreme  Court,  Special  Term,  Albany  County.     January,  1911.) 

1.  States  (§  108%*)— Constkuction  CJontbacts — Rights  of  Subcontbactobs. 

Where  a  contractor  under  a  barge  canal  contract  defaulted,  and  the 
state  relet  the  work  at  a  higher  price,  the  state  owes  no  obligation  to 
persons  filing  liens  against  the  original  contractor  to  collect  from  such 
contractor's  surety  on  his  bond  the  increased  cost  of  the  work,  and  to 
reserve  the  sum  withheld  from  the  amount  earned  by  the  original  con- 
tractor as  security  for  completion  of  his  contract,  to  be  applied  to  pay- 
ment of  such  liens,  but  the  state  should  reduce  the  liability  of  the  surety 
by  applying  the  amount  so  withheld  to  the  reduction  of  the  increased 
cost  of  the  work. 

[Ed.  Note.— For  other  cases,  see  States,  Dec.  Dig.  {  108%.*] 

2.  States  (§  101*)  — Contracts — Construction  of  Bonds. 

Where  the  bond  of  the  surety  of  a  contractor  under  a  barge  canal 
contract,  such  canal  being  a  highway  outside  of  cities  and  villages,  con- 
tained among  the  conditions  in  the  printed  form  on  which  It  was  exe- 
cuted, a  provision  that  the  wages  of  laborers  of  the  contractor  should 

*For  other  cases  see  same  topic  &  9  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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be  paid,  but  no  law  required  the  insertion  of  such  a  ifrovision,  and  such 
provision  was  designed  to  relate  to  contracts  for  construction  of  streets 
in  cities  and  Tillages,  and  not  to  contracts  for  highways  outside  cities 
and  villages,  and  had  been  stricken  out  of  the  contract,  which  was  also 
drawn  on  a  blank  form,  it  will  be  presumed  that  the  parties  Intended  such 
provision  to  be  stricken  from  the  bond,  and  it  will  not  be  considered  a  part 
of  the  contract. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  §  98;   Dec.  Dig.  § 
lOl.*] 

Action  by  Alphio  Laudani  and  others  against  the  Vulcan  Engineer- 
ing Company  and  others.    Judgment  rendered. 

Action  to  foreclose  the  mechanics*  Hens  of  various  Italian  laborers,  who 
were  employed  on  good  roads  contract  No.  456.  The  contract  upon  which  the 
labor  was  performed  by  the  plaintiffs  and  some  of  the  defendant  laborers 
was  one  to  improve  the  Little  Falls-East  Creek  road,  from  the  city  line  of 
Little  Falls  easterly  along  the  north  side  of  the  Mohawk  river  to  the  Mont- 
gomery county  line  at  East  creek,  a  distance  of  5.39  miles  in  the  town  of 
Manheim,  Herkimer  county,  N.  Y. 

The  state  of  New  York  prepared  specifications,  proposal,  contract,  and 
bond  for  the  benefit  of  proposing  contractors.  The  contract  was  originally 
let  to  U.  G.  Stockwell  of  Albany,  N.  Y.,  July  19,  1906.  The  contract  price 
of  the  work  was  $48,949.  The  contractor  and  the  indemnity  company  exe- 
cuted the  bond  required  by  the  state  to  be  executed.  After  the  contract  was 
awarded  with  the  consent  of  the  state  and  the  indemnity  company,  the  con- 
tract was  assigned  to  the  defendant  Vulcan  Engineering  Company,  on  April 
20,  1907,  which  latter  company  undertook  the  prosecution  of  the  work.  It 
proceeded  with  the  work  until  November.  1907,  when  it  abandoned  the  con- 
tract. 

Under  the  terms  of  the  contract,  10  per  cent  of  the  amount  earned  upon 
it  was  authorized  to  be  deducted  and  withheld  by  the  state  authorities  from 
the  amount  of  the  monthly  estimates  up  to  the  time  when  the  contractor 
failed  to.  continue  in  the  execution  of  the  work.  The  amount  so  retained  was 
between  $2,000  and  $3,000.  A  few  hundred  dollars'  worth  of  work  in  addi- 
tion seems  to  have  been  done,  for  which  no  certificate  was  made,  and  the 
amount  of  which  was  never  paid  to  the  Vulcan  Engineering  Company.  When 
the  Vulcan  Engineering  Company  abandoned  the  contract,  it  was  relet  by 
the  state  and  completed  by  James  Walker.  There  appears  to  be  no  contro- 
versy as  to  the  propriety  of  this  reletting  under  the  terms  of  the  contract, 
and  the  total  cost  of  the  work  when  completed  largely  exceeded  the  original 
contract  price,  and  the  damage  sustained  was  more  than  sufficient  to  absorb 
the  10  per  cent  deductions  withheld  by  the  state,  and  any  sum  in  addition 
which  might  have  been  due  the  Vulcan  £>nglneering  Company  beyond  the 
amount  withheld. 

The  plaintiffs,  who  are  laborers,  and  the  defendants,  laborers  and  material- 
men, filed  liens  under  the  provisions  of  statute,  which  are  claimed  to  attach 
to  the  funds  withheld  by  the  state,  and  to  give  them  a  right  of  action  against 
the  state  to  the  amount  unpaid  for  work  done  by  the  Vulcan  Engineering 
Company.  The  laborers,  parties  to  this  action,  further  claim  that  In  the 
event  of  not  being  able  to  reach  by  their  liens  the  funds  which  were  with- 
held by  the  state  they  liave  a  right  of  action  against  the  defendant  JKtna 
Indemnity  Company  to  make  good  the  deficiency,  because  of  certain  provi- 
sions in  the  bond  of  the  original  contractor  executed  by  the  indemnity  com- 
pany. The  state  claims  that  no  part  of  these  moneys  retained  by  it  is  by 
reason  of  the  breach  of  the  Vulcan  Engineering  Company's  contract  and  the 
damage  which  it  has  sustained  thereby  subject  to  any  lien  in  favor  of  la- 
borers or  materialmen  on  the  work. 

It  is  conceded  that  all  liens  were  filed  within  the  time  prescribed  by  law 
and  with  the  proper  officers. 

*For  other  cases  see  same  topic  ft  S  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Countryman,  Nellis  &  Du  Bois  (Pierre  E.  Du  Bois,  of  counsel),  for 
plaintiffs. 

Peter  A.  Delaney,  for  defendant  Vulcan  Engineering  Company. 

Edward  R.  O'Malley,  Atty.  Gen.  (Edward  A.  Gifford,  Deputy  Atty, 
Gen.,  of  counsel),  for  defendant  State  of  New  York. 

Robert  F.  Wilkinson  (William  S.  Rhodes,  of  counsel),  for  defend- 
ant Little  Falls  Stone  Company. 

William  S.  Rhodes,  for  defendants,  Little,  Valley  Mills  Company, 
Sanders,  Cool,  Youker,  Ritter,  Harris,  and  Perry. 

J.  L.  Moore,  for  defendant  Leavenworth. 

William  E.  Woollard,  for  defendant  Fay. 

Brownell  &  Tilden  (H.  Wilson,  Jr.,  of  counsel),  for  defendant  Clow. 

LE  BOEUF,  J.  [1]  The  original  contract  provided  that,  in  case 
of  default  in  the  performance  of  the  contract  by  the  contractor  ( which 
would  include  his  assignee),  the  contract  might  be  relet,  or  might  be 
completed  by  the  state,  and  that  the  state  engineer  might  pay  "for 
such  contract  or  completion  from  any  moneys  due  or  to  become  due 
under  this  contract;  and,  in  case  such  expense  shall  exceed  the  amount 
due  or  to  become  due  the  contractor  on  the  final  completion  of  the 
work  herein  embraced,  then  it  is  expressly  understood  and  agreed 
that  the  said  contractor  and  his  surety  shall  be  jointly  and  severally 
liable  for  such  excess." 

It  appears  conceded  that  the  state  properly  relet  this  contract.  It 
is  also  conceded  that  the  result  of  this  reletting  was  the  pajTnent  of 
a  large  amount  in  excess  of  the  original  contract  price.  For  this  dam- 
age so  sustained  the  Vulcan  Engineering  Company  was  responsible 
to  the  state.  It  is  elementary  that  as  between  the  two  no  recovery 
whatever  could  have  been  had  by  the  engineering  company  against  the 
state  upon  the  theory  that  the  state  owed  it  any  sum  of  money  for 
the  work  already  performed  on  the  contract.  Under  the  authorities, 
therefore,  there  was  nothing  to  which  the  liens  of  the  various  laborers 
could  thus  attach.  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571,  29  N. 
E.  1017;   Brainard  v.  County  of  Kings,  155  N.  Y.  538,  50  N.  E.  263. 

Viewed  from  the  standpoint  of  the  ordinary  situation  of  principal 
and  surety,  the  state  was  under  no  obligation  whatever  to  hold  the 
fund  for  the  benefit  of  the  lienors  and  proceed  against  the  surety  to 
recoup  its  damage.  Indeed,  apart  from  the  question  which  is  raised 
as  to  the  peculiar  provision  of  the  bond  in  favor  of  employes,  the  duty 
of  the  state  was  to  lessen  the  liability  of  the  indemnity  company  rather 
than  to  increase  it.  It  must  follow,  therefore,  that,  so  far  as  the  state 
of  New  York  was  concerned,  the  liens  of  the  lienor  attach  to  no  fund, 
and  no  foreclosure  of  the  mechanics'  liens  as  against  the  funds  with- 
held by  the  state  can  be  allowed  in  this  action. 

[2]  The  plaintiffs,  however,  insist  that,  if  no  foreclosure  of  their 
liens  may  be  permitted  by  law,  they  have  the  right  to  recover  the 
amount  of  their  claims  against  the  ^tna  Indemnity  Company.  The 
bond  provides  as  follows: 

"If  the  above  bounden  principal,  his  heirs,  executors  or  administrators  or 
assigns,  shall  and  do  well  and  truly  pay  or  cause  to  be  paid  in  full  the  wages 
stipulated  and  agreed  to  be  paid  to  each  and  every  laborer  employed  by  the 
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said  principal  or  by  his  agents,  then  this  obligation  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  virtue." 

It  is  conceded  by  all  parties  that  no  provision  of  statute  existed  which 
authorized  or  required  this  provision  to  be  inserted  in  the  bond.  The 
-<?Etna  Indemnity  Company  asserts  that  it  was  placed  in  the  bond  by 
sheer  inadvertence.    No  proof  is  given  as  to  this  inadvertence. 

The  proposals,  estimates,  specifications,  contract,  and  bond  comprise 
the  bound  printed  book  which  appears  to  have  been  delivered  at  the 
outset  to  intending  proposers  for  the  contract.  In  the  "Information 
for  Proposers,"  with  which  this  book  starts,  it  is  stated  that: 

"The  person  or  persons  whose  proposal  is  accepted  will  be  required  to 
execute  the  contract  and  furnish  bonds  within  ten  days." 

"The  amount  of  bond  required  for  the  faithful  performance  of  the  contract 
Is  fifty  per  centum  (50  per  cent)  of  the  amount  of  the  contract  price." 

"On  the  faithful  performance  of  the  work  herein  embraced,"  the 
contractor  is  by  the  contract  entitled  to  receive  the  full  consideration 
expressed  in  the  contract.  So  far  as  these  provisions  are  concerned, 
they  seem  to  solely  relate  to  the  performance  of  the  work,  and  not  to 
any  collateral  agreement,  such  as  one  to  pay  the  wages  of  employes. 

There  appears  upon  the  face  of  the  contract,  however,  something 
which  was  not  referred  to  by  any  of  the  parties  plaintiff  or  defendant 
in  the  course  of  the  trial. 

In  the  printed  conditions  of  the  contract  on  page  37  there  appears 
the  following; 

"The  contractor  further  agrees  that  each  laborer,  workman  or  mechanic 
employed  by  such  contractor,  or  by  any  subcontractor  or  any  other  person, 
on,  about  or  upon  the  work  herein  contracted  to  be  done,  shall  receive  not 
less  than  the  prevailing  rate  for  a  day's  work  in  the  same  trade  or  occupa- 
tion in  the  locality  within  the  state  where  such  public  work,  on,  about  or 
In  connection  with  such  labor  is  performed  in  its  final  or  completed  form  is 
to  be  situated,  erected  or  used :  and  that  this  contract  sTiall  he  void  and  of 
no  effect  unless  the  said  contractor  sTutll  comply  with  the  foregoing  provision.*' 

Stamped  across  the  face  of  this  section  and  another  section  which 
referred  to  an  eight-hour  day  for  laborers,  there  appears  the  follow- 
ing; 

"These  two  paragraphs  are  not  applicable  to  highways  outside  the  limits 
of  a  city  or  incorporated  village.  See  section  18,  chapter  468,  Laws  of  1906, 
and  section  3  of  the  Labor  Law,  as  amended  by  chapter  506,  Laws  of  IIKKJ." 

While  no  testimony  was  given  as  to  this  fact,  nor  reference  made  to 
it  by  the  parties,  it  would  seem  that  the  intention  of  the  stamping  of 
this  legend  upon  these  two  printed  provisions  of  the  contract  was  to 
strike  them  out  and  make  them  wholly  inapplicable.  If  this  were  true, 
they  absolutely  ceased  to  be  a  part  of  the  contract.  The  description 
contained  at  the  commencement  of  the  contract  shows  a  road  running 
from  the  city  line  of  Little  Falls  through  a  portion  of  country,  in  a 
town,  and  which  from  the  face  of  the  agreement  does  not  appear  to 
be  part  of  an  incorporated  city  or  village.  Indeed,  the  court  might 
take  judicial  notice  of  the  geographical  situation. 

Referring  then  to  the  bond,  the  words  "to  be  paid  in  full  the  wages 
stipulated  and  agreed  to  be  paid  to  each  and  every  laborer,"  in  the 
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absence  of  any  other  statute,  appear  to  have  referred  to  the  printed 
prevailing  rate  of  wages  clause  which  had  been  stricken  out  of  the 
contract.  If  those  provisions  had  remained  in  the  contract,  the  con- 
tractor would  have  stipulated  and  agreed  that  he  would  pay  not  less 
than  the  prevailing  rate  of  wages;  and,  if  special  reference  was  to 
be  made  to  this  agreement  in  the  bond,  the  words  on  which  these 
jjlaintiffs  now  rely  might  reasonably  have  referred  to  such  purpose. 
If  this  were  the  intention,  the  condition  in  the  contract  having  been 
stricken  out,  no  force  could  be  given  to  the  provision  in  the  bond  re- 
ferring to  the  provision  so  stricken  out.  It  appears  to  me  that  this 
was  the  real  inadvertence  under  which  the  provision  now  relied  upon 
was  actually  inserted  in  the  bond.  The  stipulation  as  to  wages  being 
stricken  out  of  the  contract,  the  promise  of  the  bond  on  the  same  sub- 
ject became  inoperative.  Inasmuch  as  the  parties,  however,  do  not 
specifically  point  this  out,  the  plaintiffs*  able  brief  makes  it  necessary 
to  consider  this  provision  of  the  bond  entirely,  irrespective  of  the 
provision  stricken  from  the  contract. 

It  is  claimed  that  this  is  an  agreement  on  the  part  of  the  indemnity 
company  to  pay  the  claims  of  the  laborers,  and  that  under  the  rule 
laid  down  in  Lawrence  v.  Fox,  20  N.  Y.  268,  that  agreement  can  be 
directly  enforced  against  the  indemnity  company.  This  claim  appears 
to  me  to  be  untenable.  Probably  no  decision  of  the  highest  court  of 
this  state  has  been  the  subject  of  more  consideration  than  that  in 
Lawrence  v.  Fox.  The  rule  which  was  there  established  is  still  en- 
forced, but  strictly  within  the  limitations  embraced  by  that  and  many 
later  decisions.  Without  attempting  to  analyze  these  many  decisions, 
the  limitations  within  which  this  rule  shall  be  enforced  are  well  stated 
in  Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195,  per  Allen,  J., 
all  concurring  except  Earl,  J. : 

"To  give  a  third  parly  who  may  derive  a  benefit  from  the  performance  of 
the  promise  an  action,  there  must  be,  first,  an  intent  by  the  promisee  to  se- 
cure some  benefit  to  the  third  party ;  and,  second,  some  privity  between  the 
two,  the  promisee  and  the  party  to  be  benefited,  and  some  obligation  or  duty 
owing  from  the  former  to  the  latter  which  would  give  him  a  legal  qr  equita- 
ble claim  to  the  benefit  of  the  promise,  or  an  equivalent  from  him  personally. 

"It  is  true  there  need  be  no  privity  between  the  promisor  and  the  party 
claiming  the  benefit  of  the  undertaking,  neither  Is  it  necessary  that  the 
latter  should  be  privy  to  the  consideration  of  the  promise,  but  it  does  not 
follow  that  a  mere  volunteer  can  avail  himself  of  it.  A  legal  obligation  or 
duty  of  the  promisee  to  him  will  so  connect  him  with  the  transaction  as  to 
l>e  a  substitute  for  any  privity  with  the  promisor,  or  the  consideration  of 
the  promise,  the  obligation  of  the  promisee  furnishing  an  evidence  of  the 
intent  of  the  latter  to  benefit  him,  and  creating  a  privity  by  substitution 
with  the  promisor.    ♦    ♦    ♦ 

"In  the  language  of  Judge  Rapallo,  'to  entitle  him  to  an  action,  the  con- 
tract must  have  been  made  for  his  benefit  He  must  be  the  party  intended 
to  be  benefited.* " 

Now  it  may  well  be  doubted,  in  view  of  the  striking  out  of  the  pro- 
visions of  the  contract  as  to  prevailing  rate  of  wages,  if  there  was  any 
intent  whatever  on  the  part  of  the  promisee  in  the  bond,  the  state  of 
New  York,  "to  secure  some  benefit  to  the  third  party."  If,  however, 
that  may  be  assumed,  privity  between  the  state  and  the  laborers  must 
be  shown.    That  privity  is  dependent  upon  some  obligation  or  duty 
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owing  from  the  former  to  the  latter  which  would  give  the  laborers  a 
legal  or  equitable  claim  to  the  benefit  of  the  promise. 

It  is  apparent  at  the  outset  that  the  state  was  absolutely  under  no 
obligation  to  these  workmen  when  this  bond  was  executed.  The  con- 
tract itself,  striking  out  the  stipulated  wages  clause,,  showed  no  inter- 
est whatever  in  the  laborers.  The  matter  for  which  the  state  of  New 
York  was  contracting  was  the  improvement  of  a  road.  That  was  the 
sole  object  of  its  solicitude.  If  liens  were  filed  by  these  laborers,  their 
claims  as  such  under  ordinary  circumstances  could  not  take  precedence 
over  the  claim  of  the  state  to  be  protected  by  procuring  the  perform- 
ance of  the  contract  for  the  stipulated  contract  price. 

It  is  claimed,  however,  that,  while  viewed  as  a  strict  legal  obligation, 
there  was  no  obligation,  yet  there  was  one  of  a  peculiar  character 
raised  by  the  relation  of  the  parties  to  the  state.  It  is  said  that  these 
workmen  were  part  of  the  state,  that  they  are  the  peculiar  objects  of  the 
state's  solicitude,  and  that,  therefore,  a  duty  existed  to  them  within 
this  rule.  Several  cases  on  this  question  of  obligation  or  duty  are 
cited  and  relied  upon  by  the  plaintiffs.  In  their  examination,  it  must 
be  constantly  borne  in  mind  that  in  this  case  the  object  to  be  attained 
by  the  state  of  New  York  was  to  procure  the  faithful  performance  of 
the  work  of  improving  a  road.  The  real  object  of  any  bond  at  all  was 
to  secure  that  faithful  performance. 

In  Coster  v.  Mayor  of  Albany,  43  N.  Y.  399,  it  was  held  that  the 
plaintiff  could  enforce  an  agreement  by  the  city  of  Albany  with  the 
state  of  New  York  to  assume  the  payment  of  certain  damages  caused 
by  the  making  of  a  public  improvement.  It  appeared  that  authority 
existed  for  the  making  of  this  contract  in  a  statute  which  had  been 
passed  by  the  state.  It  further  appeared  that,  under  the  laws  as  they 
then  existed,  private  property  could  not  be  taken  without  just  com- 
pensation. While  it  was  the  fact  that  the  state  was  a  sovereign  power 
and  could  not  be  sued  without  its  consent,  its  agents  might  be  sued 
and  enjoined.  The  damages  which  might  be  sustained  by  the  per- 
formance of  this  public  improvement  were  those  for  which  a  valid 
claim  could  exist  against  the  state  of  New  York,  even  though  it  might 
be  the  fact  that  the  remedy  to  enforce  that  claim  did  not  exist  at  law. 
Moreover,  it  appeared  that  the  contract  sued  on  was  made  for  the  ex- 
press purpose  of  relieving  the  state  from  this  very  obligation  from 
which  it  sought  to  be  freed.  Here,  therefore,  was  not  only  a  clear 
legal  duty,  made  out  on  the  part  of  the  state  to  the  persons  who  might 
be  damaged,  but  it  is  apparent  that  the  contract  was  drawn  for  the 
express  purpose  of  freeing  the  state  from  any  obligation  thereon. 

In  Little  v.  Banks,  85  N.  Y.  258,  a  statute  passed  by  the  state  was 
held  to  authorize  the  making  of  a  contract  containing  the  condition 
upon  which  the  action  was  predicated.  That  statute  provided  that  the 
reports  should  be  published  "by  contract  *  *  *  to  be  entered  into 
*  *  *  with  the  person  or  persons  who  *  *  *  shall  agree  to 
publish  and  sell"  the  said  reports  therein  mentioned  "on  terms  the 
most  advantageous  to  the  public/'  It  was  held  that  under  the  statute 
the  state  had  the  right  to  insert  in  the  contract  a  provision  requiring 
the  contractor  to  sell  to  other  booksellers.  Such  a  contract  was  held 
enforceable  by  the  person  for  whose  benefit  it  was  made.     It  was 
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claimed  in  this  case  that  the  specific  subject-matter  of  the  contract  was 
included  in  the  condition  upon  which  the  suit  was  brought.  It  is  clear 
that  a  duty  existed,  and  that  the  provisions  of  the  contract  were  actu- 
ally authorized  by  a  specific  statute. 

The  plaintiffs  next  rely  on  Embler  v.  Hartford  Steam  Boiler  Insur- 
ance Co.,  158  N.  Y.  431,  53  N.  E.  212,  44  L.  R.  A.  512.  In  that  case 
the  personal  representative  of  the  employe  of  the  pulp  company  had 
brought  an  action  against  that  company  for  the  alleged  negligent  kill- 
ing of  plaintiif's  intestate  as  the  result  of  a  boiler  explosion.  Before 
that  action  was  tried,  a  settlement  was  made  and  release  given  for 
$1,500.  The  pulp  company  had  insured  itself  with  the  insurance  com- 
pany against  loss  or  damage  to  property  resulting  from  explosion  of 
steam  boilers,  and  also  "against  loss  of  human  life  or  injury  to  person, 
whether  to  the  assured,  to  employes,  or  to  any  other  person  or  per- 
sons, caused  by  such  explosion  or  rupture,  payable  to  the  assured  for 
the  benefit  of  the  injured  person  or  persons,  or  their  legal  representee 
tives  in  case  of  death,  and  not  contingent  upon  the  legal  liability  of  the 
assured."  The  amount  of  any  recovery  under  this  clause  was  $5,000. 
The  personal  representatives,  having  settled  with  the  pulp  company, 
brought  an  action  on  this  contract  under  the  rule  of  Lawrence  v.  Fox. 
Judge  Gray  held  that,  whatever  the  intention  of  the  parties  was,  the 
promisee  had  no  legal  interest  that  the  contract  be  performed  in  favor 
of  the  employe.  The  only  obligation  or  duty  between  them  consisted 
in  the  duty  owed  by  the  employer  to  an  employe  for  any  breach  of 
which  the  law  gave  a  right  of  action  which  had  already  been  availed 
of  by  the  personal  representatives.  The  four  judges  who  concurred 
with  Judge  Gray,  however,  held  that  this  contract  "was  at  most  in- 
tended as  a  pecuniary  indemnity  to  the  legal  representatives  of  the  de- 
ceased employe 'for  the  loss  sustained  by  them  in  consequence  of  his 
death,  and  that  but  one  recovery  is  permitted,  whether  the  death  was 
caused  through  negligence  or  unavoidable  accident." 

In  this  case  there  is  no  question  but  that  the  employer  owed  a  duty 
to  his  employes  then  employed  or  to  be  thereafter  employed.  It  is 
true  that  at  that  time  its  legal  liability  to  such  an  employe  would  rest 
only  upon  a  finding  of  its  negligence — a  failure  to  furnish  a  reason- 
ably safe  place  in  which  to  work,  and  the  various  other  duties  which 
an  employer  owed  at  that  time  to  an  employe.  But  it  was  apparently 
in  the  mind  of  the  pulp  company  that  there  might  be  cases  where 
there  would  be  a  fine  line  of  distinction  between  its  negligence  and 
unavoidable  accident.  Claims  might  be  made  against  it  for  deaths 
where,  though  it  might  be  finally  determined  it  was  not  legally  liable, 
it  proposed  to  have  the  benefit  of  an  insurance  with  an  insurance  com- 
pany which  would  bear  the  brunt  of  both  the  investigation  and  the 
final  settlement  of  such  a  claim.  The  four  concurring  judges  them- 
selves did  not  apparently  intend  that  the  doctrine  of  tihis  case  should 
be  carried  beyond  the  facts  involved.  A  clear  distinction  exists  be- 
tween the  case  from  the  standpoint  of  the  four  concurring  judges  and 
the  one  at  bar. 

It  is  in  the  fact  that  in  the  pulp  company's  case  the  very  subject- 
matter  of  the  contract  which  it  made  with  the  indemnity  company  was 
to  procure  insurance  against  loss,  which,  while  payable  to  it,  was  pay- 
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able  in  terms  for  the  direct  '*b.enefit  of  the  injured  person  or  persons 
or  their  legal  representatives  in  pas^  of  death,  and  not  contingent  upon 
the  legal  liability  of  the  assured."  No  such  situation  exists  in  the  case 
at  bar. 

The  same  line  of  distinction  can  be  drawn  in  the  case  of  Pond  v. 
New  Rochelle  Water  Co.,  183  N.  Y.  330,  76  N.  E.  211,  1  L.  R.  A. 
( N.  S.)  958,  although  other  distinctions  equally  exist.  There  the  de- 
fendant was  a  municipal  corporation.  It  entered  into  a  contract  with 
a  water  company  for  the  delivery  to  the  village  of  water  through  hy- 
drants for  the  extinguishment  of  fires  and  for  other  public  purposes. 
It  added  to  the  terms  of  the  contract  a  provision  that  the  water  com- 
pany would  supply  private  consumers  and  corporations  for  a  term  of 
years  with  pure  and  wholesome  water  at  a  rate  per  annum,  not  ex- 
ceeding a  designated  amount.  The  successor  of  the  water  company 
notified  private  consumers,  residents  of  the  village,  that  after  a  cer- 
tain date  no  water  would  be  furnished  except  through  meters,  and  at 
rates  largely  in  excess  of  those  fixed  by  the  contract.  It  was  held  that 
such  resident  might  maintain  an  action  for  permanent  injunction  re- 
straining the  company  from  enforcing  collection  of  the  water  rate  in 
excess  of  that  fixed  by  the  contract.  With  reference  to  the  duty  which 
the  municipal  corporation  owed  to  the  plaintiff,  resident  of  the  village, 
the  court  says : 

"In  the  case  before  ns  we  have  a  municipality  entering  into  a  contract  for 
the  benefit  of  its  Inhabitants ;  the  object  being  to  supply  them  with  pure  and 
wholesome  water  at  reasonable  rates.  While  there  is  not  presented  a  domes- 
tic relation  like  that  of  father  and  child  or  husband  and  wife,  yet  it  cannot 
be  said  that  this  contract  was  made  for  the  benefit  of  a  stranger.  In  tbe 
case  before  us  the  municipality  sought  to  protect  its  inhabitants,  who  were 
at  the  time  of  the  execution  of  the  contract  consumers  of  water,  and  those 
who  might  thereafter  become  so,  from  extortion  by  a  corporation  iiaving 
granted  to  it  a  valuable  franchise  extending  over  a  long  period  of  time.*' 

It  may  be  said  as  to  this  case  that  the  duty  to  the  inhabitants  of  this 
corporation  which  was  then  pointed  out  may  be  found  in  section  81 
of  the  transportation  corporations  law  (Consol.  Laws,  c.  63).  There 
the  municipal  corporation  was  given  the  right  to  permit  this  water 
company  to  lay  conduits  in  the  ground.  Manifestly,  if  the  sole  pur- 
pose to  be  subserved  was  to  procure  a  supply  of.  water  for  the  extin- 
guishment of  fires  and  for  sanitary  and  public  purposes  alone,  such 
a  privilege  would  be  of  little  value  to  the  water  company.  That  sec- 
tion provided  in  terms  that  such  a  corporation  should  not  only  supply 
the  authorities,  but  "any  of  the  inhabitants  of  any  *  *  *  village 
through  which  the  conduits  or  mains  of  such  corporation  may  pass 
*  *  *  with  pure  and  wholesome  water  at  reasonable  rates  and 
cost." 

When,  therefore,  the  board  of  trustees  of  the  village  added  these 
terms  to  the  contract,  it  may  well  be  said  that  they  contracted  with 
reference  to  the  duty  which  they  owed  to  the  residents  of  that  village 
to  protect  them  in  procuring  what  the  statute  required  "pure  and 
wholesome  water  at  reasonable  rates  and  cost." 

The  authorities  cited  on  this  proposition  by  one  of  the  defendants 
are  equally  to  be  distinguished.  These  are  Sullivan  v.  Staten  Island 
128  N.Y.S.— 59 
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El.  R.  Co.,  50  App.  Div.  558,  64  N.  Y.  Supp.  91 ;  Woodward  v.  Mu- 
tual Reserve  Life  Ins.  Co.,  178  N.  Y.  485,  71  N.  E.  10,  102  Am.  St. 
Rep.  519.  In  all  the  cases  cited  the  condition  deemed  enforceable  in 
favor  of  a  third  person  was  one  directly  connected  with  the  main  pur- 
pose which  the  contract  was  intended  to  subserve.  Where  official  ac- 
tion was  involved,  the  authority  for  such  action  was  directly  confer- 
red, or  a  statute  was  involved  broad  enough  in  its  terms  to  make  the 
provision  of  the  contract  reasonably  within  the  powers  of  the  officials 
making  it. 

Here  no  statute  other  than  the  one  shown  to  be  inapplicable  requires 
or  authorizes  the  insertion  of  this  provision  in  the  bond.  The  provi- 
sion is  not  one  in  which  the  indemnity  company  directly  agrees  to  pay 
the  wages  stipulated,  but  instead  appears  to  be  one  intended  to  in- 
demnify the  state.  The  state  would  run  no  legal  danger  whatever  of 
loss  in  this  regard.  It  is  not  liable  to  the  laborers  for  their  wages. 
Its  rights  are  superior  to  any  liens  which  they  may  impose  upon  the 
amount  due  the  contractor.  To  give  this  term  in  the  bond  any  effect 
will  be  to  hold  substantially  that,  though  nothing  was  said  in  the  con- 
tract on  this  subject,  the  state  by  taking  this  bond  pat  itself  in  the 
position  where  it  could  not  claim  the  rights  of  an  individual  on  a  bro- 
ken contract  as  to  sums  of  money  properly  withheld  from  the  con- 
tractor. A  liability  would,  therefore,  be  created  as  against  the  state, 
and  this  liability  so  created  would  be  upon  the  theory  that  the  state 
owed  not  a  legal  or  equitable  obligation  to  the  laborers  employed  on 
this  contract,  but  a  duty  based  solely  upon  the  regard  which  it  might 
have  for  its  citizens.  This  proposition  does  not  appear  to  me  to  be 
tenable. 

To  hold  the  ^Etna  Indemnity  Company  liable  to  these  plaintiffs  upon 
any  such  theory  would  be  an  extension  of  the  rule  of  Lawrence  v. 
Fox  beyond  the  limits  which  have  been  placed  upon  it.  It  is  undoubt- 
edly true  that  the  plaintiffs  were  entitled  to  receive  their  full  compen- 
sation, but  that  fact  conceded  would  not  permit  this  court  to  exact 
such  payment  from  defendants  who  were  neither  liable  at  law  nor  in 
equity.  The  plaintiffs  have  failed  to  make  out  a  cause  of  action 
against  the  state  of  New  York  as  well  as  the  defendant  JEtna  Indem- 
nity Company. 

The  defendants  claiming  a  cause  of  action  against  the  state  and 
against  the  -Etna  Indemnity  Company  have  equally  failed  in  their  con- 
tention. 

The  defendants  state  of  New  York  and  -Etna  Indemnity  Company 
are  entitled  to  judgment  dismissing  the  complaint  against  them  upon 
the  merits ;  but,  under  the  circumstances  of  this  case,  no  costs  will  be 
allowed  as  against  the  plaintiffs  or  defendants  making  such  claim. 

Final  decision  may  be  prepared  in  accordance  with  this  opinion. 

Judgment  accordingly. 
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(70  Misc.  Rep.  339.) 

ZEIKUS  V.  FLORIDA  EAST  COAST  RY.  CO. 

(Supreme  Ctourt,  Special  Term,  New  York  County.    January,  1911.) 

1.  Death  (i  35*) — Actions  Undeb  Laws  of  Another  State. 

Wbere  a  right  of  action  for  death  depends  upon  the  statute  of  a  for- 
eigu  state,  It  can  be  maintained  in  New  York  only  upon  proof  that  the 
statute  of  the  state  in  which  the  injury  occurred  gives  the  plaintiff  a 
right  of  action  similar  to  that  which  he  would  have  in  New  York. 

[Kd.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  §  50;  Dec.  Dig.  { 
35.*] 

2.  Death  (§  48*) — Actions — Pueading — CJomplaint. 

Where  an  administrator,  suing  for  negligently  causing  the  death  of  his 
intestate  in  another  state,  pleads  the  statute  of  that  state  only  according 
to  its  legal  effect,  without  referring  to  it  by  chapter  and  volume,  and 
does  not  allege  that  a  recovery  by  the  administrator  would  be  for  he 
benefit  of  the  next  of  kin  to  be  distributed  as  provided  by  the  law  of  the 
forum,  nor  that  there  are  in  fact  any  next  of  kin,  it  must  be  presumed 
on  demurrer  that  any  recovery  would  be  for  the  benefit  of  the  estate  of 
decedent,  which  recovery  is  not  permitted  by  Code  Civ.  Proc.  §§  1902, 
1903,  providing  that  recovery  by  the  admiuistrator  In  such  cases  shall 
be  for  the  exclusive  benefit  of  the  husband,  wife,  or  next  of  kin,  and  not 
for  the  benefit  of  the  estate,  so  that  action  is  not  maintainable  by  rea- 
son of  the  dissimilarity  In  the  statutes. 

[Ed.  Note.— For  other  cases,  see  Death,  CJent.  Dig.  §  63;  Dec.  Dig. 
§'  48.*] 

3.  Pleading  (§  350*) — Judgment  on  Pleading — Necessity  of  Motion. 

Where  a  plaintiff's  motion  for  Judgment  on  the  pleadings,  under  C!ode 
Civ.  Proc.  S  547,  authorizing  the  court  to  give  Judarment  on  the  pleadings 
tor  any  party  entitled  thereto  on  motion  at  any  time  after  issue  joined, 
made  after  defendant  had  demurred,  is  denied,  and  defendant  makes  no 
cross-motion  for  such  judgment.  Judgment  for  it  cannot  be  given. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  {  350.*] 

Action  by  Thomas  Zeikus,  as  administrator  of  George  Zeikus, 
against  the  Florida  East  Coast  Railway  Company.  A  motion  for 
judgment  on  the  pleadings.    Denied. 

See,  also,  128  N.  Y.  Supp.  933. 

Isaac  V.  Schavrien,  for  plaintiff. 

George  S.  Scofield,  for  defendant. 

PAGE,  J.  This  is  a  motion  by  the  plaintiff  for  judgment  on  the 
pleadings  pursuant  to  section  547  of  the  Code  of  Civil  Procedure. 

The  action  is  brought  by  an  administrator,  appointed  by  the  Sur- 
rogate's Court  of  New  York  County,  to  recover  damages  for  the  death 
of  his  intestate  in  the  state  of  Florida,  occasioned  by  the  negligence 
of  the  defendant,  a  foreign  corporation,  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  Mate  of  Florida.  The  complaint 
first  states  the  facts  in  regard  to  the  death  of  the  plaintiff's  intestate 
while  in  the  employ  of  the  defendant  and  the  allegations  of  the  de- 
fendant's negligence,  and  then  proceeds: 

"(8)  That  the  statutes  and  laws  of  the  state  of  Florida  provide,  and  at 
times  hereinbefore  referred  to  did  provide,  that,  where  a  person  is  injured 
and  died  within  said  state  by  reason  of  the  carelessness  or  negligence  of  an- 
other, and  no  action  for  damages  Is  brought  by  the  person  so  injured  during 

•For  other  cases  see  same  topic  ft  S  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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his  lifetime,  an  action  for  damages  sustained  by  such  injury  and  death 
might  and  could  be  brought  by  his  widow  or  minor  children,  or,  if  none  sur- 
rive  him,  by  any  person  dependent  upon  his  support,  and,  if  neither  widow, 
minor  child,  nor  person  dependent  upon  his  support  survive  him,  then  by  the 
eyecutor  or  administrator  of  his  estate;  and  (9),  upon  information  and  belief, 
tUat  the  said  George  Zeikus  did  not  leave  him  surviving  any  widow,  child, 
or  person  dependent  upon  his  support,  and  had  brought  no  action  to  recover 
damages  for  the  injuries  sustained  as  aforesaid.  (10)  The  appointment  of 
plaintiff,  a  brother  of  deceased,  administrator  of  his  estate  by  the  Surro- 
gate's Court  of  New  York  County." 

To  this  complaint  the  defendant  demurs  upon  the  grounds :  First. 
That  the  court  has  not  jurisdiction  of  the  person  of  the  defendant. 
Second.  That  the  court  has  not  jurisdiction  of  the  subject  of  the  ac- 
tion. And,  third,  that  the  complaint  does  not  state  facts  sufficidht  to 
constitute  a  cause  of  action. 

t1]  It  is  well  settled  that: 

"Where  right  of  action  for  negligence  depends  upon  a  statute  of  a  foreign 
state,  it  can  only  be  maintained  in  the  courts  of  this  state  upon  proof  that 
the  statute  of  the  state  in  which  the  Injui^  occurred  gives  the  right  of  action 
and  is  similar  to  our  own.  In  order  to  entitle  a  plaintiff  to  make  proof  of 
Ruch  facts,  it  is  necessary  that  they  should  be  alleged."  Howlan  v.  N.  Y. 
&  N.  J.  Tel.  Co.,  131  App.  IMv.  443,  445,  115  N.  Y.  Supp.  316,  317. 

While  it  IS  not  necessary  that  the  two  statutes  should  be  identical 
in  their  terms,  or  precisely  alike,  it  is  sufficient  if  they  are  of  similar 
import  and  character,  founded  upon  the  same  principle,  and  possess- 
ing the  same  general  attributes.  Wooden  v.  Western  N.  Y.  &  R  R. 
R.  Co.,  126  N.  Y.  10,  IS,  26  N.  E.  1050,  13  L.  R.  A.  458,  22  Am.  St. 
Rep.  803.  In  the  case  last  cited  an  action  was  brought  by  the  widow, 
for  the  benefit  of  herself  and  the  children  of  the  deceased,  who  were 
residents  of  this  state,  against  a  domestic  corporation  that  operated 
a  line  of  railways  extending  beyond  our  boundaries  into  the  state  of 
Pennsylvania,  in  which  state  the  plaintiff's  husband  was  killed  by  rea- 
son of  the  alleged  negligence  of  the  defendant.  The  court  upheld 
the  right  of  action  in  the  plaintiff  under  the  Pennsylvania  statute  (P. 
L.  1851,  p.  674,  §  19),  upon  the  ground  that,  although  under  our  statute 
the  widow  would  not  have  a  right  of  action,  the  action  here  brought 
by  the  administrator  would  be  for  the  benefit  of  the  same  class  of 
individuals. 

(2]  On  a  comparison  of  the  Florida  statute  (Gen.  St.  1906.  §§  3145, 
3146),  as  set  forth  in  the  complaint,  with  our  statute  (Code  Civ.  Proc 
§§  1902,  1903),  we  find  an  important  dissimilarity.  The  plaintiff  has 
seen  fit  to  set  forth  the  Florida  statute  according  to  its  legal  effect 
and  has  not  referred  to  the  statute  itself  by  chapter  and  volume,  nor 
incorporated  the  terms  of  the  statute  in  the  complaint.  Therefore  it 
must  be  considered  as  he  has  alleged  it.  Our  statute  provides  for  the 
bringing  of  the  action  by  the  executor  or  administrator  solely  for 
the  benefit  of  the  decedent's  husband,  wife,  or  next  of  kin,  and  not 
for  the  benefit  of  his  estate;  while  the  Florida  statute,  as  pleaded, 
gives  a  right  of  action  to  his  widow  or  minor  children  or  any  person 
dependent  upon  his  support,  and,  in  default  of  such  persons,  then  to 
the  executor  or  administrator  of  his  estate.  It  is  not  alleged  that  in 
the  latter  case  the  recovery  would  be  for  the  benefit  of  his  next  of 
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kin  to  be  distributed  in  the  manner  provided  by  our  statute,  nor  is 
it  shown  by  affirmative  allegation  that  there  are  next  of  kin  who  wouM 
be  entitled  to  the  benefit.  Hence  it  would  appear  that  the  administra- 
tor would  recover  for  the  benefit  of  the  estate  of  the  deceased;  a 
right  of  action  not  given  by  our  statute.  This  right  is  given  for  the 
benefit  of  an  administrator  in  Florida,  the  avails  to  be  distributed  ki 
accordance  with  the  Florida  statute,  not  to  a  New  York  administrator 
to  be  distributed  in  accordance  with  section  1903  of  the  Code  of  Civil 
Procedure  of  our  state.  In  this  case  the  defendant  is  a  foreign  cor- 
poration having  no  business  in  this  state  and  over  which  our  court  has 
no  jurisdiction.  If  the  action  should  be  tried  here,  on  issues  of  fact, 
the  witnesses  would  have  to  be  brought  from  that  state,  which  is  quite 
remote,  or  the  entire  testimony  would  have  to  be  taken  by  depositions ; 
a  class  of  cases  of  which  the  courts  of  this  state  have  repeatedly  de- 
clined to  take  jurisdiction.  Pietraroia  v.  New  Jersey  &  Hudson  River 
R.  &  F.  Co.,  131  App.  Div.  829,  832,  116  N.  Y.  Supp.  249,  affirmed, 
197  N.  Y.  434,  91  N.  E.  120.  While  this  consideration  may  not  be 
particularly  pertinent  to  the  decision  of  a  motion  of  this  character, 
It  is  a  justification  for  not  being  astute  to  discover  reasons  for  sus- 
taining a  complaint,  where  the  allegations  thereof  do  not  show  a  cause 
of  action  clearly  within  our  jurisdiction. 

The  motion,  therefore,  will  be  denied,  with  $10  costs. 

[3]  As  the  defendant  did  not  make  a  cross-motion  for  judgment, 
I  am  unable  to  give  it  judgment  on  the  demurrer.  Ventriniglia  v. 
Eichner,  138  App.  Div.  274,  122  N.  Y.  Supp.  966. 

I  have  expressed  my  reasons  for  the  decision  somewhat  at  length 
for  the  reason  that,  although  the  issue  of  law  will  have  to  be  tried  or 
a  subsequent  motion  made  on  behalf  of  the  defendant,  the  questioli 
will  undoubtedly  be  treated  as  adjudicated  by  this  decision.  Aldrich 
V.  Newburgh  News  Print.  &  Pub.  Co.,  70  Misc.  Rep.  126,  128  N.  Y. 
Supp.  51. 

Ordered  accordingly. 


ZEIKUS  V.  FLORIDA  EAST  COAST  RT.  00. 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1911) 

1.  Death  (§  35*)— Action— Jubtsdiction—Laws  op  Other  State. 

An  action  for  death  negligently  inflicted  in  a  sister  state  ean  only  be 
maintained  In  New  York  on  proof  that  the  statute  of  the  sister  state  rivea 
a  right  of  action  and  Is  similar  to  the  New  York  statute. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  {  50;  Dec.  Dig. 
I  35.  ♦] 

2.  Death  (§  35*) — Action  fob  Negligent  Death— Jurisdiction. 

Where  an  administrator  appointed  by  the  courts  of  New  York,  suing 
a  foreign  corporation  for  the  negligent  death  of  his  intestate  in  a  sister 
state,  alleged  that  the  statute  of  the  sister  state  gave  a  cause  of  action 
to  the  administrator  on  decedent  not  leaving  surviving  a  widow,  minor 
children,  or  a  person  dependent  on  his  support,  but  did  not  show  for 
whose  benefit  the  action  was  prosecuted,  the  court  might,  in  its  discre- 
tion, decline  Jurisdiction  in  view  of  Code  Civ.  Proc.  §  1002,  giving  a 
cause  of  action  to  the  administrator  for  the  benefit  of  the  surviving 

•For  other  casei  lee  same  topic  &  §  numbbb  in  Dec.  ft  Am.  Digs.  ISQf?  to  date,  ft  Rep'p  Indexee 
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husband,  wife,  or  next  of  kin,  notwithstanding  section  1780,  providing 
that  an  action  may  be  maintained  by  a  resident  against  a  foreign  co^ 
poratlon  for  any  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent.  Dig.  |  50;  Dec  Dig. 
S  35.*] 

3.  Courts  (|  95*) — Construction— What  Law  Governs. 

The  construction  of  the  statutes  of  a  state  must  be  governed  by  the 
decisions  of  Its  courts. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent.  IMg.  S§  322,  323:  Dec 
Dig.  S  95;*    Statutes,  Cent.  Dig.  §  25t>.J 

4.  Death  (§  35*) — Action  for  Negligent  Death — Jurisdiction. 

The  court  should  decline  to  take  jurisdiction  of  an  action  for  neglig^t 
death  in  a  sister  state,  unless  the  action  is  prosecuted  for  the  benefit 
of  citizens  of  New  York  or  by  a  resident  administrator  properly  appointed 
for  the  beneflt  of  nonresidents,  provided  a  cause  of  action  would  have 
accrued  in  New  York  If  the  Injury  had  occurred  there. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent  Dig.  |  50;  Dec  Dig. 
§  35.»] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Thomas  Zeikus,  administrator  of  George  Zeikus,  de- 
ceased, against  the  Florida  East  Coast  Railway  Company.  From  an 
order  (128  N.  Y.  Supp.  931)  denying  a  motion  for  judgment  on  the 
pleadings,  plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.-,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Charles  Goldzier,  for  appellant. 
George  S.  Scofield,  for  respondent. 

MILLER,  J.  The  defendant  demurred  to  the  complaint  on  the 
grounds  that  the  court  had  no  jurisdiction,  and  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  action 
is  brought  to  recover  for  the  death  of  the  plaintiff's  intestate,  alleged 
to  have  been  caused  by  the  defendant's  negligence  in  the  state  of 
Florida.  The  plaintiff  is  a  brother  of  the  deceased,  resides  in  thi?i 
state,  and  was  appointed  administrator  by  the  Surrogate's  Court  of 
the  county  of  New  York.  The  only  averment  with  regard  to  the 
Florida  statute  (Gen.  St.  1906,  §§  3145,  3146)  is: 

"That  the  statutes  and  laws  of  he  state  of  Florida  provide,  and  at  the 
times  hereinbefore  referred  to  did  provide,  that  where  a  person  is  injured 
and  died  within  said  state  by  reason  of  the  carelessness  or  negligence  of 
another,  and  no  action  for  damage  is  brought  by  the  person  so  injured  durins 
his  lifetime,  an  action  for  damages  sustained  by  such  injury  and  deatb 
might  and  could  be  brought  by  his  widow  or  minor  children,  or,  if  none  sur- 
vived him,  by  any  person  dependent  upon  his  support ;  and  if  neither  widow, 
minor  child,  or  person  dependent  upon  his  support  survived  him,  then  by  the 
executor  or  administrator  of  his  estate." 

It  is  averred  that  the  decedent  did  not  leave  him  surviving  any 
widow,  child,  or  person  dependent  upon  his  support. 

[11  It  appears  to  be  resfarded  by  the  courts  of  this  state  as  settled 
law  that  an  action  like  this  can  only  be  maintained  in  this  state  upon 
proof  that  the  statute  of  the  state,  in  which  the  injury  occurred,  gives 
the  right  of  action  and  is  similar  to  our  own  statute.     Leonard  v. 

•For  oUier  cases  see  same  topic  &  5  number  in  Dec.  A  Am.  Digs.  1907  to  dat«,  A  Rep'r  lodtxai 
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Columbia  Steam  Navigation  Co.,  84  N.  Y.  48,  38  Am.  Rep.  491; 
Wooden  V.  W.  N.  Y.  &  P.  R.  R.  Co.,  126  N.  Y.  10,  26  N.  E.  1050, 
13  L.  R.  A.  458,  22  Am.  St.  Rep.  803;  Strauss  v.  N.  Y.,  N.  H.  & 
H.  R.  R.  Co.,  91  App.  Div.  583,  87  N.  Y.  Supp.  67;  Howlan  v.  N.  Y. 
&  N.  J.  Tel.  Co.,  131  App.  Div.  443,  115  N.  Y.  Supp.  316. 

[2]  The  demurrer  was  sustained  by  tlie  learned  justice  at  Special 
Term,  on  the  ground  that  the  Florida  statute  as  pleaded  is  unlike  the 
statute  of  this  state,  and  in  that  view  we  concur.  Our  statute  gives 
a  cause  of  action  to  the  executor  or  administrator  of  the  decedent 
for  the  benefit  of  a  surviving  husband,  wife,  or  next  of  kin,  and  the 
plaintiff  in  such  an  action  must  allege  and  prove  that  the  decedent  left 
him  or  her  surviving  a  husjband,  wife,  or  next  of  kin.  Section  1902, 
Code  of  Civil  Procedure.  The  damages  are  measured  by  the  pecuniary 
loss  sustained  by  the  person  or  persons  for  whose  benefit  the  action 
is  prosecuted.  The  Florida  statute  as  pleaded  gives  the  cause  of  ac- 
tion to  the  executor  or  administrator,  the  decedent  not  having  left 
him  surviving  a  widow,  minor  child,  or  a  person  dependent  upon  his 
support;  but  there  is  nothing  in  the  complaint  to  show  for  whose 
benefit  the  action  is  being  prosecuted.  The  Florida  statute  of  distribu- 
tion is  not  pleaded,  and  we  are  not  informed  who  the  distributees  un- 
der it  are,  or  where  they  reside.  It  may  be  that  the  decedent  left 
creditors,  who  will  be  entitled  to  any  recovery.  The  suit  therefore  is 
not  for  the  benefit  of  persons  who  would  have  a  cause  of  action  un- 
der our  statute,  and  of  course  the  rule  of  damages  is  different. 

While  section  1780  of  the  Code  of  Civil  Procedure  provides  that 
an  action  may  be  maintained  by  a  resident  of  this  state  against  a  for- 
eign corporation  for  any  cause  of  action,  it  has  not  been  held  that 
the  section  requires  the  courts  of  this  state  to  take  jurisdiction  in  this 
class  of  actions,  simply  because  an  administrator  has  been  appointed 
in  this  state. 

The  appellant  claims  that  the  statute  as  pleaded  is  similar  to  the 
statute  of  Connecticut,  which  was  involved  in  Leonard  v.  Columbia 
Steam  Navigation  Company,  and  Strauss  v.  New  York,  N.  H.  &  H. 
R.  R.  Company,  supra.  But  it  will  be  seen,  by  reference  to  the  Con- 
necticut statute,  that  the  damages  recovered  in  such  an  action  inure 
to  the  benefit  of  the  husband,  widow,  and  heirs  of  the  deceased  per- 
son. Gen.  Stat.  Conn.  (Revision  of  1887)  c.  73,  tit.  18,  §  1008.  If 
this  action  were  being  prosecuted  by  or  for  the  benefit  of  the  widow, 
or  next  of  kin,  residents  of  this  state,  an  entirely  different  question 
would  be  presented. 

[3]  Of  course,  the  construction  of  the  Florida  statutes  must  be  gov- 
erned by  the  decisions  of  the  courts  of  that  state.  What  rule  of  dam- 
ages shall  be  applied  in  an  action  prosecuted  for  the  benefit  of  an 
estate?  In  case  of  a  recovery  shall  it  be  distributed  here?  If  so,  ac- 
cording to  what  statute  of  distribution?  Would  the  pendency  of  this 
suit  be  a  bar  to  a  suit  in  Florida  by  an  administrator  appointed  there, 
at  the  instance,  for  example,  of  Florida  creditors?  Queries  which 
suggest  practical  reasons  for  remitting  the  parties,  in  a  case  like  this, 
to  the  courts  familiar  with  the  administration  of  the  laws  Involved. 

It  does  not  appear  upon  what  grounds  the  surrogate  acquired  ju- 
risdiction tb  grant  letters  of  administration,  and  no  question  of  fraud 
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or  coHusion  arises,  as  in  Hoes  v.  N«w  York,  N,  H.  &  H.  R.  R.  Co., 
173  N.  Y.  435,  66  N.  E.  119;  Pietraroia  v.  N.  J.  &  H.  R.  R.  &  F. 
Co.,  131  App.  Div.  829,  116  N.  Y.  Supp.  249;  Id.,  197  N.  Y.  434,  91 
N.  E.  120.  In  the  latter  case,  Judge  Gray,  writing  for  the  majority 
of  the  court,  said : 

"As  a  question  of  policy,  it  Is  intolerable  that  pur  courts  should  be  im- 
peded in  the  administration  of  Justice,  and  that  the  people  of  this  state 
should  be  burdened  with  exx)ense,  in  redressing  wrongs  committed  in  another 
state,  for  the  benefit,  solely,  of  its  citizens,  and  where  the  remedy  is  in  the 
enforcement  of  its  statutes." 

[4]  It  seems  to  me  that  it  is  within  the  discretion  of  the  Supreme 
Court  to  decline  jurisdiction  in  a  case  like  this,  and  that  that  dis- 
cretion should  be  exercised,  unless  it  appears  that  the  action  is  being 
prosecuted  for  the  benefit  of  citizens  of  this  state,  or,  if  by  a  resident 
administrator  properly  appointed,  for  the  benefit  of  nonresidents,  that 
the  latter  would  at  least  have  a  cause  of  action  in  this  state,  if  the 
injury  had  occurred  here.  The  Special  Term  was  plainly  justified 
in  denying  the  plaintiff's  motion. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


GOLDAN  V.  DELAWARE  &  E.  RY.  CO.  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department.    April  7,  1911.) 

Fbaud  (f  44*) — PLEAniNo— Allegations  of  Fraud  in  General. 

Public  Service  Commission  Law  (Laws  1907,  c.  429)  §  55,  provides  that 
a  railroad  may  issue  bonds  payable  at  periods  of  more  than  12  months 
after  date,  provided,  and  not  otherwise,  that  it  secures  from  the  com- 
mission an  order  authorizing  the  issue  of  such  bonds,  but  is  silent  as  to 
the  validity  of  bonds  issued  without  authority,  when  in  the  hands  of  bona 
fide  holders,  and  section  56  provides  penalties  for  violations  of  the  act 
Plaintiff,  in  his  action  against  a  railroad  company  and  its  directors  for 
fraud,  alleged  that  his  assignor  was  employed  to  procure  the  underwrit- 
ing of  defendants'  bond3  for  an  agreed  commission,  and  that  he  procured 
an  underwriting  agreement  which  was  accepted  by  defendants,  and  which 
was  not  binding  on  the  underwriters  until  a  receipt  for  the  commi^ion 
was  attached  thereto,  and  that  plaintiff  was  induced  to  accept  bonds  of 
the  company  in  place  of  his  contract  debt,  at  the  time  when  it  had  cash 
sufficient  to  pay  the  amount  of  commission,  on  defendants*  representa- 
tions that  they  were  authorized  by  law  and  were  valid  obligations  against 
them;  whereas,  in  fact,  the  commission  had  expressly  forbidden  defend- 
ants from  issuing  bonds  in  payment  of  the  commission.  Held,  that  as  the 
plaintiff  had  not  shown  the  invalidity  of  the  bonds,  or  that  defaidant 
could  plead  its  ultra  vires  act  as  a  defense  to  a  suit  on  the  bonds  by  a 
bona  fide  holder,  his  complaint  stated  no  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Dec.  Dig.  f  44.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  E.  Ormond  Goldan  against  the  Delaware  &  Eastern 
Railway  Company  and  F.  F.  Searing  and  others.  From  an  interlocu- 
tory judgment  overruling  a  demurrer  to  the  complaint,  defendants 
appeal.  Judgment  reversed,  and  demurrer  sustained,  with  leave  to 
plead  over. 

— — : : : : * 

'Fox*  other  cases  lee  same  topic  A  S  num3eb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

Edward  J.  Welch,  for  appellants. 
Julian  B,  Shope,  for  respondent 

MILLER,  J.  This  is  an  action  against  the  defendant  railway  com- 
pany, its  officers  and  directors,  for  fraud.  It  is  alleged  that  the 
plaintiff's  assignor  and  one  Enthoven  on  the  13th  day  of  August, 
1909,  were  employed  by  said  defendant  company  to  procure  an  issue 
of  bonds  of  the  par  value  of  $3,500,000  to  be  underwritten  under  an 
agreement  whereby  each  was  to  have  a  commission  of  2^2,  per  cent., 
amounting  to  $87,500;  that  an  underwriting  agreement  was  procured 
which  was  accepted  and  approved  by  said  company,  but  which  pro- 
vided that  it  should  not  become  binding  upon  the  underwriters  until 
a  receipt  in  full  satisfaction  of  any  claim  of  the  plaintiff's  assignor 
and  said  Enthoven  for  brokerage  was  attached  thereto;  that  the 
claim  of  said  assignor  was 'reduced  to  $85,500;  that  the  plaintiff  was 
induced  to  accept  bonds  of  said  defendant  company  to  the  par  value 
of  $85,500  upon  the  representation  by  the  defendants  that  they  were 
authorized  by  law  to  issue  and  deliver  the  bonds  for  that  purpose, 
and  that  the  bonds,  so  issued  and  delivered,  were  good  and  valid  obli- 
gations, whereas  in  fact,  the  Public  Service  Commission  had  not  only 
not  authorized  the  issuance  of  said  bonds,  but  had,  by  an  order  made 
on  July  23,  1909,  expressly  prohibited  the  said  defendant  company 
from  issuing  bonds  for  the  payment  of  said  brokerage;  that,  at  the 
time  said  bonds  were  so  accepted  by  the  plaintiff,  the  defendant  com- 
pany had  sufficient  available  cash  in  its  treasury  to  pay  the  plain- 
tiff's claim;  that,  by  withholding  the  receipt  which  was  necessary 
to  give  the  underwriting  agreement  validity,  the  plaintiff  could  have 
exacted  a  pa3rment  in  cash;  that  said  defendant  company  has  since 
become  insolvent,  and  a  receiver  of  its  property  has  been  appointed. 
Wherefore  it  is  alleged  that  the  plaintiff  has  been  damaged  in  said 
sum  of  $85,500. 

Section  55  of  the  Public  Service  Commission  Law  (Laws  1907,  c. 
429)  provides: 

"A  common  carrier,  railroad  corporation  or  street  railroad  corporation 
organized  or  existing,  or  hereafter  incorporated,  under  or  by  virtue  of  the 
laws  of  the  state  of  New  York,  may  issue  stocks,  bonds,  notes  or  other  evi- 
dence of  Indebtedness  payable  at  periods  of  more  than  twelve  months  after 
the  date  thereof,  when  necessary  for  the  acquisition  of  property,  the  construc- 
tion, completion,  extension  or  Improvement  of  its  facilities,  or  for  the  Im- 
provement or  maintenance  of  Its  service  or  for  the  discharge  or  lawful  refund- 
ing of  Its  obligations,  provided  and  liot  otherwise  that  there  shall  have  been 
secured  from  the  proper  commission  an  order  authorizing  such  issue,  and  the 
umoimt  thereof  and  stating  that,  in  the  opinion  of  the  commission,  the  use 
of  the  capital  to  be  secured  by  the  Issue  of  such  stocks,  bonds,  notes  or  other 
evidence  of  indebtedness  Is  reasonably  required  for  the  said  purposes  of  the 
corporation." 

Section  56  provides  the  penalties  for  a  violation  of  any  of  the  pro- 
visions of  the  act  or  for  the  disobedience  of  any  order,  direction,  or 
requirement  of  the  commission.     The  statute  does  not  provide  that 
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bonds  in  the  hands  of  bona  fide  holders,  issued  without  authority  of 
the  proper  commission,  shall  be  void. 

It  is  to  be  observed  that  the  statute  only  applies  to  stocks,  bonds, 
notes,  or  other  evidence  of  indebtedness,  payable  at  periods  of  more 
than  12  months  after  the  date  thereof.  The  complaint  does  not  al- 
lege when  the  bonds  in  question  were  payable.  But  passing  that 
question,  and  assuming  that  the  complaint  is  sufficient  in  other  re- 
spects, I  think  that  it  is  insufficient  to  show  that  the  plaintiff  has 
been  damaged  in  the  sum  of  $85,500  or  in  any  sum  whatever.  Un- 
doubtedly the  Public  Service  Commission  had  jurisdiction  to  pass 
on  the  issuance  of  the  bonds,  the  amount  thereof,  and  the  purpose 
for  which  they  could  be  used,  and  if  bonds  were  issued  in  disobedience 
of  the  order  of  the  commission,  or  without  the  authority  of  the  com- 
mission, the  corporation  and  its  officers  subjected  themselves  to  the 
penalties  provided  in  the  act.  But  that  is  far  from  saying  that  the 
corporation  could  plead  its  ultra  vires  act  as  a  defense  to  a  suit  on 
the  bonds  at  the  instance  of  one  who  received  them  in  good  faith. 
The  basis  of  the  plaintiff's  claim  is  a  valid  obligation  against  the  de- 
fendant company  in  payment  of  which  he  says  he  was  induced  to  ac- 
cept bonds  upon  the  representation  that  they  were  valid  obligations 
of  the  company ;  but  he  fails  to  show  that  they  were  not  valid  obliga- 
tions of  the  company. 

In  People  ex  rel.  D.  &  H.  Co.  v.  Stevens,  197  N.  Y.  1,  90  N.  E. 
60,  it  was  held  that  the  Public  Service  Commission  was  not  justified 
in  denying  the  application  of  the  relator  for  an  order  to  issue  bonds 
in  payment  of  valid  obligations  of  the  company.  The  question  arose 
in  that  ca'se  on  certiorari,  and  the  indebtedness  had  been  incurred 
when  the  application  was  made ;  whereas,  in  this  case,  the  order  of  the 
commission  was  made  before  the  obligation  was  incurred.  It  may 
be  that  the  defendant  company  had  no  right  in  defiance  of  the  order 
to  incur  the  obligation ;  but  the  plaintiff  must  stand  upon  the  proposi- 
tion that  it  was  valid  and  enforceable.  If  so,  the  defendant  corpora- 
tion had  the  right  to  pay  it.  The  plaintiff  accepted  a  specialty  for 
a  simple  contract  debt.  Unfortunately  the  corporation  became  in- 
solvent ;  but  there  is  no  connection  between  that  and  the  alleged  mis- 
representations. The  plaintiff  would  be  in  no  better  position  if  the 
Public  Service  Commission  had  actually  authorized  the.  issuance  of 
bonds  to  pay  his  claim  for  commissions.  He  has  an  enforceable  claim. 
His  inability  to  collect  it  results  from  the  insolvency  of  the  com- 
pany, not  from  the  said  representations.  The  fact  that  he  might 
have  exacted  payment  in  cash  does  not  affect  the  case. 

The  interlocutory  judgment  should  be  reversed,  with  costs,  and 
the  demurrer  sustained,  with  costs,  with  the  usual  leave  to  the  plain- 
tiff to  plead  over  on  payment  of  costs.    All  concur. 
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GOLDAN  V.  DBLAWABB  &  E.  RT.  CO.  et  al. 
(Supreme  Court,  Appellate  Division,  Fl^t  Department    March,  1911.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  E.  Ormond  Goldan  against  the  Delaware  &  Eastern  Railway 
Company  and  F.  F.  Searing  and  others.  From  an  interlocutory  Judgment 
overruling  a  demurrer  to  the  complaint,  the  defendants  appeal.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE,  SCOTT,  and 
MILLER,  JJ. 

Edward  J.  Welch,  for  appellants. 
Julian  B.  Shope,  for  respondent 

MILLER,  J.  Interlocutory  judgment  reversed,  with  costs,  and  demurrer 
sustained,  with  costs,  with  leave  to  the  plaintiff  to  serve  an  amended  com- 
plaint upon  payment  of  costs  on  the  authority  of  Goldan  v.  Delaware  &  East- 
ern Railway  Company,  128  N.  Y.  Supp.  936,  decided  herewith.    All  concur. 


PEOPLE  ex  rel.  NEW  YORK,  O.  &  W.  R.  CO.  v.  WOODBURY  et  al..  State 
Board  of  Tax  Com'rs  (two  cases). 

(Sivirenie  Court  Special  Term,  Albany  County.    April  10,  1911.) 

Taxation  (§  496*) — Fbanchises — Assessments — Certiobabi — Return. 

It  is  enough  that,  to  a  writ  to  review  ppeclal  franchise  assessments 
made  by  the  state  board  of  tax  commissioners,  it  makes  return  of  the 
method  which  it  actually  used,  and  the  information  it  had  which  led 
it  to  fix  the  amount  of  the  assessment,  without  setting  forth  its  processes, 
or  its  mathematical  calculations,  or  the  relative  weight  given  to  the 
factors ;  and  this,  though  one  be  not  able,  by  using  the  method  returned, 
to  figure  out  such  an  assessment  at  the  amount  fixed  by  the  board. 

[Ed.  Note.— Fdr  other  cases,  see  Taxation,  Dec.  Dig.  |  496.*] 

Two  certiorari  proceedings,  both  on  the  relation  of  the  New  York, 
Ontario  &  Western  Railroad  Company,  against  Egburt  E.  Woodbury 
and  others,  constituting  the  State  Board  of  Tax  Commissioners.  Re- 
lator moves  for  a  further  return.    Denied. 

C.  L.  Andrus,  for  relator. 

Thomas  J.  Carmody,  Atty.  Gen.,  and  C.  R.  McSparren,  Deputy 
Atty.  Gen.,  for  respondent. 

RUDD,  J.  In  each  of  the  above-entitled  proceedings  a  writ  of  cer- 
tiorari has  issued  to  review  a  special  franchise  tax  assessment  made 
by  the  state  board  of  tax  commissioners  against  the  relator.  Pursuant 
to  the  writ  granted  in  each  proceeding,  a  return  was  made.  Subse- 
quently a  motion  by  the  relator  for  an  amended  or  further  return  re- 
sulted in  an  order  of  the  Special  Term  requiring  the  defendants  to 
make  such  further  return.  The  second  return  having  been  filed,  the 
relator  again  moved  for  a  further  return.  An  order  was  entered,  upon 
consent,  directing  a  third  further  return,  and  the  third  return  is  here 
under  review. 

The  relator  contends  that  the  rules  applicable  to  the  form  of  a  re- 
turn have  been  definitely  stated  by  the  Court  of  Appeals  in  the  Buf- 

•For  other  casei  see  same  topic  A  §  mumbbb  in  Dec.  A  Am.  Digs.  Id07  to  date,  ft  Rep'r  Indexes 
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falo  Gas  Company  Case,  199  N.  Y.  162,  92  N.  E.  215.  In  that  case  the 
court  said  that  the  tax  law  requires  that  the  return  by  the  state  board 
of  tax  commissioners  to  a  writ  of  certiorari  to  review  the  assessment 
of  a  special  franchise  "must  concisely  set  forth  such  other  facts  as 
may  be  pertinent  and  material  to  show  the  value  of  the  property  as- 
sessed on  the  roll  and  the  grounds  for  the  valuation  made  by  the  as- 
sessing officers."    The  court  also  said : 

*'The  commissioners  should  disclose  the  modus  operandi  leading  to  the 
result  which  they  reached." 

In  the  Lehigh  Valley  Railway  Co.'s  Case,  decided  at  the  same  time, 
and  reported  in  the  same  volume,  at  page  167,  92  N.  E.  217: 

'The  return  of  the  state  board  of  tax  commissioners  alleged  that  the  valua- 
tion of  the  special  franchise  was  made  In  gross  and  as  a  whole,  and  that; 
In  arriving  at  the  value  of  the  Intangible  property  to  be  considered  in  mak- 
ing the  said  valuation  of  the  special  franchise,  said  board  did  not  Ihiiit 
itself  to  any  one  fixed  rule  or  method  of  determining  said  value,  but  hi  tbe 
light  of  all  the  circumstances  and  conditions  affecting  the  value  of  said  in- 
tangible property,  which  were  before  it  as  aforesaid,  exercised  its  best  judg- 
ment as  to  the  value  of  said  intangible  property.' " 

This  statement  was  condemned  by  the  Court  of  Appeals,  and  the 
court  said :  '    — 

"This  language  does  not  throw  any  more  light  upon  the  grounds  of  valua- 
tion adopted  by  the  assessing  officers  than  did  the  language  of  the  return  iu 
the  Buffalo  Gas  Company  Case." 

In  the  Lehigh  Valley  Railway  Co.'s  Case,  the  court  referred  to  the 
fact  that  among  the  papers  mentioned  in  the  return  as  having  been 
before  the  state  board  at  the  time  it  valued  the  relator's  special  fran- 
chise— 

''Were  certain  tables  exhibiting  a  dassidefttion  of  some  railway  crossiuf^ 
over  highways,  based  upon  the  population  of  the  municipality  in  which  they 
were  situated,  the  importance  of  the  crossing  to  the  railroad,  the  importance 
of  the  highway  to  the  public,  the  amount  of  the  obstruction  caused  by  the 
railroad,  and  various  other  elements  regarded  as  proper  to  he  considered  in 
valuing  special  franchises  of  this  character." 

The  Attorney  General  contended  that  these  records  show  the  value 
which  was  assumed  by  the  board  in  respect  to  each  crossing,  and  suf- 
ficiently informed  the  relator  as  to  the  method  in  ^yhich  the  board 
reached  this  valuation  in  gross.  This  position,  however,  was  not  sus- 
tained by  the  court ;   for  it  said : 

"If  the  return  had  shown  what  was  asserted  by  the  Attorney  General  and 
by  the  chairman  of  the  state  board  of  tax  commissioners  upon  the  oral  arpn- 
ment,  it  would  have  been  an  ample  compliance  with  the  requirements  of  the 
tax  law." 

The  court  also  said,  referring  to  the  tables  exhibiting  a  classification 
of  some  railway  crossings  on  highways: 

"If  the  state  board  of  tax  commissioners  has  classified  the  steam  railroad 
crossings  in  the  various  municipalities  of  this  state  for  the  purposes  of  special 
franchise  taxation,  and  has  set  out  this  classification  in  a  table,  and  has 
valued  the  relator' 8  special  franchise  by  the  use  of  that  table,  it  icould  he 
very  easy  to  say  so  in  the  return,  and  would  indicate  the  grounds  of  the  calua- 
iiofi  assailed  through  the  medium  of  the  writ  of  certiorari:* 
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The  returns  here  under  review  are  intended  by  the  state  board  of 
tax  commissioners  to  be  made  in  compliance  with  the  decision  of  the 
Court  of  Appeals  in  the  Lehigh  Valley  Railway  Company's  Case,  and 
they  do  say  that  the  values  have  been  established  by  the  use  of  the 
tables.  This  is  not  an  application  in  any  way  affecting  the  legality  of 
the  assessments  herein.  It  must  be  confined  to  a  determination  as  to 
whether  the  state  board  in  the  return  made  has  set  down  correctly 
and  fully  the  method  it  followed,  and  the  information  it  had,  which 
led  the  board  to  fix  the  amount  of  the  special  franchise  tax  assessment. 

The  commissioners  are  not  required  to  set  forth  in  their  return 
their  mental  processes,  nor  their  mathematical  calculations,  nor  the 
relative  weight  given  to  the  factors  which  must  enter  in  the  consid- 
eration of  all  of  the  questions  involved  in  reaching  their  determination. 
It  is  not  necessarily  a  test  as  to  the  correctness  of  the  return  that  one 
is  not  able,  by  using  the  method  of  the  board,  to  figure  out  the  value 
of  a  special  franchise  assessment  at  the  amount  fixed  and  determined 
by  the  commissioners.  Such  failure  may  demonstrate  the  weakness 
of  the  method,  and  give  rise  to  serious  question  as  to  whether  the  com- 
missioners are  justified  in  using  that  which  they  call  a  method,  but 
which  is  not  able  to  justify  itself. 

It  is  admittedly  very  difficult  for  the  commissioners  to  ascertain  the 
value  of  a  special  franchise  consisting  of  the  crossing  of  a  public  high- 
way by  a  steam  railroad  track.  The  valuation  of  franchises  involving 
railway  crossings  of  highways,  in  number  about  8,000  in  the  state, 
presents  to  those  who  are  charged  with  the  duty  of  determining  what 
the  value  of  the  franchise  is  every  imaginable  question  of  which  it  is 
possible  to  conceive,  in  the  relation  which  the  citizen  and  the  com- 
munity bear  to  the  privilege  or  grant.  That  these  difficulties  exist 
does  not  relieve  the  state  board  of  tax  commissioners  from  returning 
fully,  frankly,  and  completely  the  method  which  they  used,  and  the 
proceedings  which  they  took,  and  the  information  which  they  had. 
If  they  had  no  method,  or  if  in  their  opinion  it  is  impossible  to  devise 
a  method,  then  they  should  thus  state  the  fact. 

In  the  execution  of  this  law,  and  in  the  effort  to  fix  a  value  upon 
the  intangible  property,  in  connection  with  the  special  franchise,  there 
has  been  evidently  on  the  part  of  the  state  board  of  tax  commissioners 
a  gradual  growth  and  development  in  the  method  of  their  procedure. 
In  the  Lehigh  Valley  Railway  Company  Case  it  seems  that  as  a  part 
of  the  information  which  they  had  were  certain  tables  known  as 
"classification  tables."  In  making  the  return,  however,  in  that  case, 
they  did  not  state  that  they  used  these  tables,  or  to  what  use  they  put 
them,  or  for  what  reason  they  had  them,  and  therefore  it  seems  that 
the  Court  of  Appeals  said,  as  above  stated,  that  it  would  have  been 
easy  for  the  state  board  of  tax  commissioners  to  have  said  in  the  re- 
turn that  it  had  reached  a  valuation  of  the  relator's  special  franchise 
by  the  use  of  the  tables. 

In  the  returns  here  under  review,  the  state  board  of  tax  commis- 
sioners say  that  their  effort  has  been  to  comply  in  the  making  of  these 
returns  with  the  decision  of  the  Court  of  Appeals  in  the  Lehigh  Val- 
ley Railway  Company's  Case,  and  for  that  reason  the  returns  set  f orth^ 
not  only  that  which  it  has  been  customary  heretofore  to  set  down  as 
among  the  elements  controlling  the  board  of  tax  commissioners  in 
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reaching  their  determination,  but  also  has  added  as  a  schedule  to  the 
return  what  are  known  as  the  "application  tables,"  and  that  the  pa- 
pers on  file,  which  were  considered  by  the  state  board  of  tax  commis- 
sioners in  making  the  assessments,  were  the  report  of  the  relator  to 
the  state  board,  its  complaint  filed  on  grievance  day,  the  agents*  cards, 
and  the  valuation  sheets. 

The  report  of  the  relator,  made  in  compliance  with  the  statute,  gives 
a  great  deal  of  information  concerning  the  relator's  property;  the 
agents  cards  show,  from  personal  investigation  and  inquiry  by  the 
agents  of  the  state  board  of  tax  commissioners,  the  physical  conditions 
existing  at  the  crossing  covered  by  the  franchise,  together  with  a  clas- 
sification according  to  standard  crossing  using  symbols  of  application 
table ;  the  valuation  sheets  show  the  tentative  and  final  valuations,  the 
relator's  valuation  of  the  tangible  and  its  estimated  value,  with  a  de- 
scription of  the  property  by  the  relator ;  and  the  complaint  by  the  re- 
lator shows  the  company's  objection  to  the  tentative  valuations  as 
fixed  by  the  state  board.  In  addition  to  that,  the  board  returns,  as 
above  stated,  the  application  tables. 

These  are  the  results  of  a  classification  varying  with  the  population 
of  a  municipality,  the  importance  of  a  crossing  to  the  railroad,  the 
importance  of  the  highway  to  the  public,  the  amount  of  obstruction 
caused  by  the  use  of  the  railroad,  and  this  classification  is  expressed 
by  arbitrary  symbols.  Its  purpose  is  merely  to  secure  uniformity  be- 
tween the  intangible  part  of  the  special  franchises  of  two  crossings 
situated  under  similar  conditions.  The  figures  are  arbitrary  aids  to 
the  exercise  of  the  judgment  of  the  board,  and  they  do  not  set  the 
valuation  on  the  crossings ;  but  they  are  used  in  reaching  a  determina- 
tion as  to  what  the  value  of  the  franchise  is.*  In  other  words,  the 
state  board  has  endeavored  to,  and  it  seems  as  if  it  had  succeeded,  in 
complying  with  the  decision  of  the  court  in  the  Lehigh  Valley  Railway 
Company's  Case.  The  state  board  says  in  effect  in  these  returns  that 
it  has  classified  the  steam  railway  crossings  in  the  various  municipali- 
ties of  the  state,  and  that  it  has  set  out  this  classification  in  tables 
known  as  the  "application  tables,"  and  has  valued  the  relator's  special 
franchise  bv  the  use  of  that  table. 

It  is  difficult  for  the  court  to  understand  the  exact  use  to  which 
these  application  tables  were  put,  and  it  does  not  understand  how  the 
commission  reached  certain  figures  as  an  arbitrary  aid,  and  it  is  par- 
ticularly difficult  to  understand  why,  if  the  application  tables  and  the 
classification  of  steam  railway  crossings  are  of  any  particular  avail  to 
the  board  in  reaching  a  proper  determination  as  to  value,  that,  hav- 
ing the  tables,  two  crossings  apparently  similar  in  physical  conditions 
and  bearing  practically  the  same  relation  to  the  railway  and  to  the 
public,  the  values  would  not  work  out  by  the  use  of  the  tables  at  the 
same  figures ;  but  it  is  not  for  the  court  here  to  criticise,  or  to  en- 
deavor to  reconcile,  or  to  suggest  methods.  It  is  only  our  effort  to 
determine  whether  the  state  board  has  returned  the  method  which  it 
has  actually  used,  whether  it  is  one  which  we  can  understand  or  not. 
It  seems  as  if  the  returns  were  in  compliance  with  the  law,  as  we  un- 
derstand it. 

An  order,  therefore,  may  be  entered  in  each  case  denying  the  mo- 
tion made  for  further  return,  with  $10  costs. 
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ACHARAN  et  al.  ▼.  SAMUEL  BROS. 

(Supreme  Court,  Appellate  Division,  First  Department    April  21,  1911.) 

Payment  (§  63*) — ^Pleading— Neckssitt. 

The  rule  that  payment  is  an  affirmative  defoise  and  must  be  specially 
pleaded  to  be  available  does  not  apply  where  plaintiff  declares  generally 
on  a  balance  due,  In  which  case  both  sides  of  the  account  are  open  under 
the  general  issue ;  but,  where  the  complaint  alleges  a  specific  amount  as 
originally  due  and  admits  partial  payments  thereon,  additional  payments 
relied  on  must  be  specifically  pleaded,  and  cannot  be  shown  under  the 
general  issue. 

[Ed.  Note.~For  other  cases,  see  Payment,  Cent  Dig.  St  152-161 ;  Dec. 
Dig.  i  63.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Marcial  Acharan  and  another  against  Samuel  Bros. 
From  a  judgment  dismissing  the  complaint,  plaintiffs  appeal.  Revers- 
ed, and  new  trial  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Phanor  J.  Eder,  for  appellants. 
Perry  Allen,  for  respondent. 

SCOTT,  J.  Plaintiffs  appeal  from  a  judgment  entered  upon  a  dis- 
missal of  the  complaint  at  Trial  Term.  The  action  is  for  a  balance 
claimed  to  be  due  upon  a  running  account.  The  complaint  alleges 
that  on  June  1,  1906,  an  account  was  started  between  the  parties, 
whereby  it  was  found  that  the  sum  of  $2,035.32  was  due  to  the  de- 
fendant; that  thereafter  business  relations  continued,  in  the  course 
of  which  defendants  received  moneys  belonging  to  plaintiff,  and  plain- 
tiff paid  out  certain  moneys  on  account  of  defendant,  and  became 
entitled  to  certain  credits,  all  of  which  amounted  to  $19,148.55,  which 
sum  has  been  recognized  and  acknowledged  by  defendants  as  credits 
properly  allowable  to  plaintiff.    Then  follow  these  allegations : 

"(8)  That  of  said  sum  of  $10,148.55  no  part  has  been  paid  except  the  sum 
of  $16,261.60,  made  up  of  divers  items,  more  particularly  set  forth  in  tne  an- 
nexed account  marked  'Schedule  B,*  which  is  made  a  part  of  this  complaint. 

"(9)  That  the  defendant  is  further  entitled  to  credit  to  the  amount  oi 
$306.20  for  Interest  on  balance  of  account  existing  from  time  to  time  ^^^\, 
favor  from  said  Ist  day  of  June,  1906.  and  during  the  continuance  or  its  du» 
ness  relations  with  the  said  firm  of  Acharan,  Goicochea  &  Co.  ^^  \n 

"(10)  That  after  deducting  the  aforesaid  amounts  of  $2,035.32  mentlonea  i"^ 
paragraph  4,  $16,261.60  mentioned  In  paragraph  8,  and  $306.29  ™^^*?]??r  ol 
paragraph  9,  there  remains  a  balance  due  and  owing  by  the  d®^^'***r^»» 
$M3.34,  no  part  whereof  has  been  paid,  although  due  and  duly  damanoe^i. 

This  Schedule  B  referred  to  in  paragraph  8  consists  of   ^,  \^^^^^ 
items  aggregating  the  sum  of  $16,261.60.    At  the  trial  everytlviri|J^ 
the  answer  was  withdrawn,  except  paragraph  2  thereof,  wnic:" 
.  sisted  of  a  general  denial  of  paragraphs  8  and   10  of  the  c^"^^^'  ^ 
which  have  been  quoted  verbatim  above.     No  evidence  was    otx^  ^^ 

/or  oUier  cases  see  same  topic  ft  (  ntjmbm  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rer>***  ^»    «* 
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by  either  party  at  the  trial  and  both  moved  for  judgment  The  court 
dismissed  the  complaint,  and  this  appeal  presents  the  sole  question 
whether  or  not  a  general  denial  of  allegations  such  as  are  contained 
in  paragraphs  8  and  10  of  the  complaint  puts  the  plaintiff  to  his  proof 
that  no  more  has  been  paid  than  he  has  given  defendant  credit  for. 
By  its  admissions  the  defendant  concedes  that  the  total  sum  of  $19,- 
148.55  has  from  time  to  time  been  due  to.  plaintiff.  Its  denials  do 
not  call  that  figure  in  question.  The  general  rule  is  that  payment 
is  an  affirmative  defense,  and  must  be  specially  pleaded  in  order 
to  be  available,  and  cannot  be  proven  under  a  general  denial  In 
cases  to  which  that  rule  is  applicable,  it  is  incumbent  upon  the  de- 
fendant not  only  to  allege  payment,  but  to  assume  the  burden  of 
proving  it.  The  rule  is  not,  however,  of  universal  application.  The 
whole  subject  has  recently  been  exhaustively  discussed  by  two  judges 
of  the  Court  of  Appeals  in  Conkling  v.  Weatherwax,  181  N.  Y. 
258,  73  N.  E.  1028.  In  that  case  Judge  Vann  attempted  to  formulate 
certain  rules  upon  the  subject  as  fairly  deducible  from  the  adjudged 
cases.  The  second  of  these  rules,  which  as  it  is  claimed  supports  the 
judgment  here  appealed  from,  is  as  follows: 

"When  the  complaint  sets  forth  a  balance  of  aU  payments,  owing  to  the 
strncture  of  the  pleadings,  it  Is  necessary  for  the  plaintiff  to  prove  the  allega- 
tions as  made,  and  this  leaves  the  amount  of  the  payments  open  to  the  de- 
fendant under  a  general  denial." 

Judge  Vann's  opinion,  as  a  whole,  does  not  seem  to  have  been 
concurred  in  by  a  majority  of  the  court,  and  in  some  particulars  was 
expressly  dissented  from.  Chief  Judge  Cullen  also  wrote  at  length 
upon  the  general  question,  pointing  out  some  of  the  apparent  incon- 
sistencies in  our  law  upon  the  subject  as  it  now  stands.  In  the 
course  of  his  opinion  he  said : 

"It  seems  to  be  the  settled  law  of  this  state  that,  except  where  the  com- 
plaint declares  generally  on  an  indebtedness,  a  general  denial  does  not  put  in 
issne  the  allegations  of  nonpayment,  but  to  admit  proof  of  paym^it  the  de- 
fendant must  plead  payment" 

Both  of  the  learned  judges  cite  McKyring  v.  Bull,  16  N.  Y.  297, 
69  Am.  Dec.  696,  Quin  v.  Lloyd,  41  N.  Y.  349,  and  White  v.  Smith. 
46  N.  Y.  418.  In  White  v.  Smith,  supra,  the  complaint  alleged  that 
the  plaintiifs  had  performed  work  for  defendant  to  the  amount  of 
$541.90,  and  that  there  was  due  thereon,  after  deducting  all  pay- 
ments made  by  defendant  to  the  plaintiffs  thereon,  $175.75.  The  an- 
swer was  a  general  denial.  All  that  was  held  was  the  complaint  ad- 
mitted the  payment  of  $366.15,  being  the  difference  between  $541.90 
and  $175.75,  and  that  consequently  the  defendant  was  not  called  upon 
to  prove  payment  up  to  that  amount.  The  question  was  not  involved 
whether  the  defendant  could  have  proved  larger  payments  under 
his  plea.  In  Quin  v.  Lloyd,  supra,  the  plaintiff  alleges  employment 
at  a  certain  rate  per  week,  and  that  he  had  performed  services  there- 
under whereby  the  defendant  became  indebted  to  plaintiff  in  a  stated 
sum  being  the  balance  remaining  due  after  sundry  payments  made  by 
the  defendant.     The  answer  was  a  general  denial.    The  court  held 
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that  the  case  was  an  exception  to  the  general  rule  that  payments, 
either  as  an  entire  defense  or  in  mitigation  of  damages,  must  be 
pleaded.  The  decision  was  based  upon  the  form  of  the  pleading. 
Judge  Lott  said: 

•There  is  no  statement  showing  when  the  work  commenced  or  ended,  or  of 
the  time  employed  or  from  which  it  can  he  inferred.  The  averment  that  there 
was  an  indebtedness  by  the  defendant  to  the  deceased  as  'the  balance  remain- 
ing after  sundry  payments  made  by  the  defendant  to  said  Richard  Qnln'  and 
the  denial  of  the  allegations  in  the  complaint  as  to  the  employment  and  the 
indebtedness  involved  an  issue  upon  the  facts  above  stated,  and  denied,  not 
only  of  the  agreement  and  of  the  time  when  the  deceased  worked,  but  neces- 
sarily of  the  different  payments  made,  so  as  to  determine  what  in  fact  was 
the  balance  of  the  defendant's  debt.  That  balance  could  not  be  ascertained 
without  an  inquiry  as  to  the  amount  of  the  payments,  as  well  as  the  value  of 
the  work  performed." 

Judge  Woodruff,  after  remarking  upon  the  phraseology  of  the 
complaint,  said: 

"This  allegation  I  think  invited  an  issue  upon  the  question  whether  a  bal- 
ance of  $333.07  was  or  was  not  due,  and  the  answer  of  the  defendant  put  that 
in  issue." 

McKyring  v.  Bull,  supra,  commented  on  and  distinguished  by  Judge 
Lott  in  the  case  last  cited,  contains  a  learned  and  interesting  discus- 
sion by  Judge  Selden  as  to  what  may  and  may  not  be  proven  under 
a  general  denial  under  our  system  of  pleading.  The  complaint  al- 
leged that  plaintiff  had  performed  work  for  the  defendant  to  the 
value  of  $650,  and  that  "there  is  now  due  to  this  plaintiff  over  and 
above  all  payments  and  offsets  on  account  of  said  work  the  sum  of 
$134."  This  was  equivalent  to  an  admission  that  the  amount  of  the 
payments  and  offsets  was  $516.  White  v.  Smith,  supra.  The  answer 
was  a  general  denial,  under  which  the  defendant  sought  to  prove  pay- 
ment as  a  defense  and  partial  payments  in  mitigation  of  damages. 
The  trial  justice  excluded  the  proof,  and  the  accuracy  of  his  ruling 
was  the  one  question  considered  by  the  Court  of  Appeals,  which 
sustained  the  ruling,  holding  that  payment  was  new  matter  to  be 
pleaded  and  proven  in  order  to  be  availed  of  as  a  defense.  It  would 
seem  from  a  review  of  these  cases  that  the  second  rule  enunciated 
by  Judge  Vann  in  Conkling  v.  Weatherwax,  supra,  is  to  be  limited 
to  cases  in  which  the  plaintiff  declares  generally  upon  a  balance  due, 
so  as  to  leave  both  sides  of  the  account  open  upon  the  general  issue, 
but  that  when  there  is  as  in  the  present  case  the  allegation  of  a 
specific  amount  as  originally  due  and  an  admission  of  partial  pay- 
ments thereon  a  general  denial  puts  in  issue  the  original  amount 
due,  but  does  not  permit  of  proof  of  payments  thereon  beyond  the 
amount  admitted  in  the  answer.  If  it  is  claimed  that  more  has  been 
paid  than  is  so  admitted,  payment  must  be  alleged  and  proven  by  the 
defendant.  The  case  then  is  precisely  as  if  the  plaintiff  had  admitted 
no  payments  at  all  and  had  simply  declared  upon  the  amount  original- 
ly due,  in  which  case  the  burden  would  clearly  have  rested  upon  the 
defendailt  to  plead  and  prove  payment  Lerche  v.  Brasher,  104  N. 
Y.  157,  161,  10  N.  E.  58. 
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It  follows,  therefore,  that  the  learned  justice  at  Trial  Term  erred 
in  dismissing  the  complaint.  On  the  contrary,  as  the  case  stood,  he 
should  have  directed  judgment  for  the  plaintiff. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellants 
to  abide  the  event.    All  concur. 


PEOPLE  V.  GRIFFIN  et  al. 
(Supreme  Court,  Trial  Term,  Cattaraugus  County.    April,  1911.) 

1.  Food   ({   8*) — Oleomaboabinb— Action    fob   Penaltibs— Statutes— Con- 

struction— "Chubn." 

Agricultural  Law  (Consol.  Laws  1909,  c.  1)  S  41«  prohibits  the  sale  of 
any  oleaginous  substance  not  made  from  pure  milk  or  cream,  as  a  sub- 
stitute for  butter  under  any  brand,  device,  or  label  bearing  words  in- 
dicative of  cows  or  the  product  of  the  dairy,  and  the  use  of  terms  is- 
dicative  of  processes  in  the  dairy  in  making  or  preparing  butter.  Held, 
that  the  sale  of  oleomargarine  in  cartons  inscribed  with  the  words  "Parity 
Oleomargarine,"  "churned  by  the  Capitol  City  Dairy  Co.,"  ''We  are  the 
only  exclusive  first  quality  chumers  in  the  U.  S.,*'  etc.,  violated  the 
statute;  the  word  "churn"  in  its  primary  and  ordinary  meaning  con 
veying  to  the  mind  one  of  the  processes  of  making  butter,  and  bein^  a 
term  indicative  of  processes  in  the  dairy  In  making  or  preparing  butter, 
as  used  in  the  statute.  < 

lEd.  Note. — For  other  cases,  see  Food,  Dec  Dig.  |  8.*] 

2.  Constitutional  Law  (|§  240,  296*) — Due  Pbocess  of  Law — Equal  Pbo- 

TECTION. 

Agricultural  Law  (Consol.  Laws  1909,  c.  1),  S  41,  prohibiting  the  sale  of 
any  oleaginous  substance  not  made  from  pure  milk  or  cream  under  any 
brand,  device  or  label  bearing  ^ords  indicative  of  cows  or  the  product 
of  the  dairy,  and  the  use  of  terms  indicative  of  processes  in  the  dairy 
in  making  or  preparing  butter,  does  not  contravene  Const.  N.  T.  art 
1,  (  6,  providing  that  no  one  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  Const  U.  S.  Amend.  5,  to  the  same 
effect,  or  amendment  14  thereof,  providing  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of  law.  nor 
deny  to  any  person  within  its  Jurisdiction  the  equal  protection  of  the 
laws. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Dec.  Dig.  H  240. 
296.*] 

Action  by  the  People  against  Frank  Griffin  and  another.  Judg- 
ment for  plaintiff,  and  defendants'  motion  for  a  nonsuit,  decision 
whereof  was  reserved,  and  also  their  motion  for  new  trial,  denied. 

Layton  H.  Vogel,  for  the  motion. 
Alexander  M.  Laidlaw,  opposed. 

WHEELER,  J.  This  action  was  brought  to  recover  a  penalty  for 
an  alleged  violation  of  section  41  of  the  agricultural  law  of  the 
state.    The  facts  are  undisputed. 

The  defendants  conduct  a  grocery  store  at  Allegany,  Cattaraugus 
county.  On  November  10,  1909,  they  sold  and  delivered  to  an  agent 
of  the  Commissioner  of  Agriculture  of  this  state  a  package  or  brick 
of  oleomargarine  which  had  been  manufactured  by  the  Oipitol  City 
Dairy  Company,  of  Columbus,  Ohio.    The  oleomargarine  was  inclosed 

*For  oUier  cuea  lee  same  topic  A  5  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexss 
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in  a  pasteboard  carton.  On  one  face  or  side  of  the  carton  were 
printed  the  words:  ''Purity  Oleomargarine ^  On  another  face  the 
words:  ''Churned  by  the  Capitol  City  Dairy  Co.,  Columbus,  Ohio,'* 
On  the  third  face  the  words :  'We  are  the  only  'exclusive  first  quality' 
chumers  in  the  U.  S."  On  the  fourth  face  the  words :  "Caution  and 
Guarantee.  This  carton  contains  the  acme  of  churning  science,  and 
to  guard  against  imposters  and  imitators  see  that  our  name  appears 
and  that  seal  is  unbroken.  We  guarantee  the  contents  to  be  made  of 
pure  and  wholesome  materials,  in  a  scrupulously  clean  manner  under 
State  and  Federal  inspection.  U.  S.  inspected  and  passed  wider  the 
Act  of  Congress  of  June  30,  1906.    Establishment  623." 

[1]  The  people  contend  that  the  use  of  these  words  upon  the 
package  violated  the  provisions  of  section  41  of  the  agricultural  law, 
part  of  which  reads: 

'*Nor  shall  any  person  manufactiirlng,  selling  or  offering  for  sale  any  such 
goods  (any  oleaginous  substance  not  made  from  pure  milk  or  cream  of  the 
same  as  a  substitute  for  butter)  make  or  sell  them  under  any  brand,  device 
or  label  bearing  words  indicative  of  cows  or  the  product  of  the  dairy  ♦  ♦  I" 
-nor  use  terms  indicative  of  processes  in  the  dairy  in  making  or  preparing 
butter."  _^^  I 

The  defendants  were  permitted  to  show  that  the  oleomargarine 
was  manufactured  by  the  Capitol  City  Dairy  Company  of  Columbus, 
Ohio;  that  that  company  is  a  corporation  organized  under  the  laws 
of  the  state  of  New  Jersey;  that  it  operates  a  factory  for  making 
oleomargarine  at  Columbus ;  that  this  company  also  owns  five  cream- 
eries in  the  state  of  Ohio,  and  sometimes  made  butter  at  these  cream- 
eries, and  sometimes  took  the  milk  from  these  creameries  and  mixed 
it  with  other  oils  and  fats  for  the  purpose  of  making  oleomargarine ; 
that  to  do  this  the  milk  was  placed  with  other  oils  and  fats  in  recep- 
tacles called  "chums,"  and  the  mass  agitated  by  means  of  revolving 
dashers.  The  words  "chum"  and  "churning"  appear  to  be  the  usual 
and  ordinary  terms  employed  in  the  process  of  manufacturing  oleo- 
margarine. Evidence  was  also  given  showing  the  words  "chum" 
and  "churning"  are  not  confined  to  dairy  processes,  but  are  also  used 
in  navigation  to  describe  certain  agitation  of  the  water  caused  by 
the  action  of  propeller  wheels,  and  in  mining  to  designate  certain 
action  or  use  of  drills.  It  is  argued  that  the  word  "churn"  simply 
means  to  stir,  beat,  or  agitate,  and  has  no  exclusive  application  to 
the  making  of  butter,  and  therefore  the  manufacturer  and  seller  of 
oleomargarine  has  the  right  to  employ  the  word  upon  the  cartons 
used  to  wrap  the  article,  and  to  prohibit  its  use  in  that  connection 
is  unconstitutional,  and  in  violation  of  section  6  of  article  1  of  the 
New  York  State  Constitution,  and  of  amendments  5  and  14  of 
the  Constitution  of  the  United  States. 

Section  6  of  article  1  of  the  New  York  Constitution  provides  that 
no  one  shall  "be  deprived  of  life,  liberty  or  property  without  due 
process  of  law";  and  amendment  5  of  the  United  States  Constitu- 
tion is  to  the  same  effect,  while  amendment  14  of  the  United  States 
Constitution  contains  the  following: 

"Nor  shall  any  state  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

Digitized  by  LnOOQ IC 


948  128  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

Unquestionably  the  word  "churn"  has  many  legitimate  applications, 
and  is  not  confined  to  the  process  of  butter  making,  but  in  its  primary 
and  ordinary  meaning  it  conveys  to  the  mind  one  of  the  processes 
of  making  butter.  It  certainly  is  a  word  or  term  "indicative  of  pro- 
cesses  in  the  dairy  in  making  or  preparing  butter"  as  used  in  the 
statute.  However  properly  the  terms  may  be  used  as  descriptive  of 
other  processes  in  the  arts  or  in  manufacture,  it  nevertheless  falls 
within  the  condemnation  of  the  statute,  and  the  statute  must  be  en- 
forced unless  it  be  found  violative  of  some  constitutional  right 

[I]  The  purpose  of  the  statute  forbidding  the  use  of  labels  or 
words  indicative  of  dairy  processes  on  substitutes  for  butter  is  to 
prevent  deception  and  imposition  in  the  sale  of  oleomargarine,  Causing 
the  purchaser  to  mistake  the  article  sold  for  pure  dairy  butter.  The 
forty-first  section  of  the  agricultural  law  so  expressly  declares.  The 
prohibition  is  an  absolute  one  against  the  use  of  any  brand  or  label 
"indicative  of  cows,  or  of  the  product  of  the  dairy"  or  "terms  in- 
dicative of  processes  jn  the  dairy  in  making  or  preparing  butter." 

The  manufacture  and  sale  of  oleomargarine  is  not  unlawful.  It 
has  been  declared  a  legitimate  business,  which  Legislatures  have  no 
right  to  prohibit  or  restrain.  People  v.  Marx,  99  N.  Y.  377,  2  X. 
E.  29,  52  Am.  Rep.  34.  Nevertheless,  it  has  also  been  held  that  the 
Legislature  may  by  law  require  that  it  shall  be  sold  for  what  it  is, 
and  not  for  dairy  butter,. and  guard  the  public  against  imposition  by 
preventing  the  simulated  article  being  put  upon  the  market  in  such 
a  form  and  manner  as  to  be  calculated  to  deceive.  In  People  v. 
Arensburg,  105  N.  Y.  129,  11  N.  E.  278,  59  Am.  Rep.  483,  the 
court  said: 

^'Assumtng,  as  is  claimed,  tliat  butter  made  from  animal  fat  or  oU  is  as 
wholesome,  nutritious,  and  suitable  for  food  as  dairy  butter,  that  it  is  com- 
posed of  the  same  elements  and  is  substantially  the  same  article,  except  as 
regards  its  origin,  and  that  it  is  cheaper,  and  that  it  would  be  a  violation 
of  the  constitutional  rights  and  liberties  of  the  people  to  prohibit  them  from 
nianufticturing  or  dealing  in  it  for  the  mere  purpose  of  protecting  the  pro- 
ducers of  dairy  butter  against  competition,  yet  it  cannot  be  claimed  that  the 
producers  of  butter  made  from  animal  fat  or  oils  have  any  constitutional 
right  to  resort  to  devices  for  the  purpose  of  making  their  product  resemble 
in  appearance  the  more  expensive  article  known  as  dairy  butter,  or  tbat  It 
is  beyond  the  power  of  the  Legislature  to  enact  such  laws  as  they  may  deem 
necessary  to  prevent  the  simulated  article  being  put  upon  the  market  in 
such  form  land  manner  as  to  be  calculated  to  deceive.  If  it  possesses  the  mer- 
its which  are  claimed  for  it  and  is  innocuous,  those  making  and  dealing  in 
It  should  be  protected  in  the  enjoyment  of  liberty  in  those  respects:  but 
they  may  legally  be  required  to  sell  it  for  and  as  what  it  actually  is,  and 
ui)on  its  own  merits,  and  are  not  entitled  to  the  benefit  of  any  additional 
tnarket  value  which  may  be  imparted  to  it  by  resorting  to  artificial  means 
to  make  it  resemble  dairy  butter  in  appearance.  It  may  be  butter,  but  it  is 
not  butter  made  from  cream,  and  the  difference  in  cost  or  market  valne, 
if  uo  other,  would  make  it  a  fraud  to  pass  off  one  article  for  the  other." 

In  the  case  of  People  v.  Girard,  145  N.  Y.  105,  39  N.  E.  823,  45 
Am.  St.  Rep.  595,  the  Court  of  Appeals  again  upheld  as  constitutional 
a  statute  declaring : 

"No  person  shall  manufacture,  sell  or  keep  for  sale  any  ylnegar  which  shall 
contain  any  preparation  *  *  *  Injurious  to  health,  or  any  artificial  color- 
ing matter." 
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As  to  the  coloring  matter,  the  provisions  of  the  statute  were  up- 
held on  the  ground  the  Legislature  had  the  right  to  prohibit  it  to  pre- 
vent fraud  and  deception  of  the  public. 

In  the  very  recent  case  of  People  v.  Luhrs,  195  N.  Y.  377,  89  N. 
E.  171,  25  L.  R.  A.  (N.  S.)  473,  the  statute  under  consideration  pro- 
hibited the  sale  of  goods  protected  by  a  lawful  trade-mark,  which  are 
represented  to  be  the  manufacture  of  another,  unless  contained  in 
the  original  package,  and  under  the  label  placed  thereon  by  the  manu- 
facturer. The  constitutionality  of  the  statute  was  sustained  for  the 
reason  the  object  of  the  statute  was  to  prevent  fraud,  and  was  a  propfer 
exercise  of  tiie  police  power  of  the  state.  Judge  Vann,  speaking 
for  the  court,  said  : 

'*The  main  question  discussed  by  counsel  Is  whether  the  statute,  as  thus 
construed,  violates  either  the  state  or  the  federal  Constitution.  The  object 
or  the  statute  is  to  prevent  fraud,  affecting  both  the  pubUc  and  the  owners 
of  trade-marks,  by  prohibiting  the  sale  of  goods  from  an  orlgijial  package 
labeled  with  a  trade-mark,  upon  the  representation  that  such  goods  w^ 
placed  in  that  package  by  the  owner  of  the  label.  The  enactment  of  statiif)es 
to  prevent  fraud  is  a  proper  exercise  of  the  police  power  of  the  state,  whl^ 
is  under  the  control  of  the  Legislature.  The  power  to  pass  laws  upon  tAe 
subject  necessarily  carries  with  it  the  choice  of  the  methods  to  make  the 
legislation  effective.  The  right  is  not  without  limitation,  for  it  must  be  so 
exercised  as  not  to  deprive  a  citizen  of  life,  liberty  or  property  without  &ie 
process  of  law,  or  to  deny  to  any  person  the  equal  protection  of  the  laws. 
A  reasonable  regulation  to  protect  the  rights  of  all,  however,  does  not  deprive 
any  one'  of  his  property  simply  because  it  interferes  with  the  use  thereof  to 
the  extent  necessary  to  protect  the  public  from  fraudulent  practices.  Leg- 
islation which  interferes  only  to  a  reasonable  extent  with  the  enjoyment  of 
property,  in  order  to  promote  the  general  welfare,  and  which  in  fact  tends 
to  promote  the  general  welfare,  violates  neither  Ck)nstitution.  Numerous 
examples  of  such  statutes  sustained  by  the  highest  courts  in  both  state  and 
federal  jurisdictions  appear  on  page  350  [182  N.  Y.  (75  N.  E.  404,  2  L.  R.  A. 
[N.  8.]  338)]  of  one  of  our  recent  reports,  and  the  cases  there  cited  need  not 
be  here  repeated.  Wright  v.  Hart,  182  N.  Y.  330.  350  [75  N.  E.  404,  2  L.  R 
A.  (N.  S.) 


In  Plumley  v.  Massachusetts,  155  U.  S.  461,  IS  Sup.  Ct.  154,  39 
L.  Ed.  223,  the  statute  of  Massachusetts  "to  prevent  deception  in  the 
manufacture  and  sale  of  imitation  butter,"  in  its  application  to  the 
sale  of  oleomargarine  artificially  colored  so  as  to  cause  it  to  look 
like  yellow  butter,  and  brought  into  Massachusetts,  was  held  not  in 
conflict  with  the  power  in  Congress  to  regulate  commerce  among  the 
several  states,  and  at  page  468,  155  U.  S.,  at  page  156,  15  Sup.  Ct. 
(39  L.  Ed.  223),  the  court  said: 

"He  is  only  forbidden  to  practice  In  such  matters  a  fraud  upon  the  general 
public.  The  statute  seeks  to  suppress  false  pretenses,  and  to  promote  fair 
dealing  in  the  sale  of  an  article  of  food.  It  compels  the  sale  of  oleomargarii^e 
for  what  it  really  is  by  preventing  its  sale  for  what  it  is  not" 

And  at  page  479,  155  U.  S.,  at  page  161,  15  Sup.  Ct.  (39  L.  Ed. 
223) : 

**The  Constitution  of  the  United  States  does  not  secure  to  any  one  the 
privilege  of  defrauding  the  public." 

In  Lemieux  v.  Young,  211  U.  S.'489,  29  Sup.  Ct.  174,  53  L.  Ed. 
295,  the  United  States  Supreme  Court  declared  it  is  within  the  police 
power  of  a  state  to  regulate  sales  of  entire  stocks  in  trade  in  bulk 
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SO  as  to  prevent  fraud  on  innocent  creditors,  and  tfie  court  declared 
that  statutes  of  this  character  "cannot  be  held  to  be  repugnant  to 
the  due  process  clause  of  the  fourteenth  amendment,  because  of  the 
nature  or  character  of  the  regulations  which  the  statute  embodies, 
unless  it  clearly  appears  that  those  regulations  are  so  beyond  all 
reasonable  relation  to  the  subject  to  which  they  are  applied  as  to 
amount  to  mere  arbitrary  usurpation  of  power." 

Applying  the  doctrine  of  these  carefully  considered  cases  to  that 
in  hand,  we  can  reach  no  conclusion  other  than  that  the  statute  under 
which  this  action  is  brought  is  constitutional  and  valid,  and  the  de- 
fendants have  subjected  themselves  to  the  penalty  imposed.  The  stat- 
ute was  plainly  designed  to  protect  the  public  against  fraud  and  im- 
position in  the  sale  of  imitation  or  substitute  butter.  It  was  not  neces- 
sary, to  enable  the  manufacturer  to  produce  and  market  its  oleomar- 
garine, to  use  the  words  "churners"  or  "churned"  or  "churning"  on 
the  labels,  cartons,  or  wrappings  on  the  substance  sold.  When  used 
in  connection  with  the  words  "Dairy"  or  "Dairy  Co.,"  the  terms  were 
naturally  misleading  and  calculated  to  deceive.  The  legitimate  infer- 
ence is  they  were  placed  on  the  packages  for  that  very  purpose. 

Whether  the  words  actually  did  deceive  or  not  we  deem  of  little 
importance  in  the  disposition  of  this  case.  As  was  said  by  the  court 
in  the  case  of  People  v.  Luhrs,  195  N.  Y.  381,  89  N.  E.  172,  25  L. 
R.  A.  (N.  S.)473: 

'The  power  to  pass  laws  on  the  subject  necessarily  carries  witb  It  the 
choice  of  the  methods  to  make  the  legislation  effective." 

For  the  protection  of  the  public,  the  Legislature  has  seen  fit  to  make 
the  provisions  of  the  act  broad  and  comprehensive  in  terms,  as  best 
adapted  to  accomplish  the  purpose  in  view.  It  became  the  duty  of  all 
persons  within  the  jurisdiction  of  the  state  to  respect  and  obey  the 
law  as  it  stands,  and  not  to  claim  exceptions  and  exemptions  from  its 
operation  on  the  plea  that  by  reason  of  the  presence  of  some  other 
word  or  words  on  the  packages  the  purchaser  might  ascertain  that, 
after  all,  the  article  sold  was  not  butter,  but  oleomargarine. 

The  court  is  therefore  clearly  of  the  opinion  that  it  committed  no 
error  in  directing  a  verdict  in  favor  of  the  plaintiff  for  the  amount  of 
the  penalty  asked.  This  ruling  was  correct,  irrespective  of  the  ques- 
tion as  to  whether  or  not  it  was  lawful  to  place  the  name  of  the  manu- 
facturer on  the  package. 

It  is  contended  that  the  word  "Purity"  is  the  "brand,  demise  or  la- 
bel," under  which  the  particular  subject  was  bought  and  sold,  and  that 
the  words  "churned,"  "churning,"  and  "churners"  under  which  the 
particular  product  was  sold  and  as  used  has  no  more  bearing  upon  or 
connection  with  the  "brand,  devise  or  label"  than  the  directions  for 
use  would  have  upon  a  package  of  patent  medicine.  The  argument 
does  not  appeal  to  the  court  as  well  founded.  In  the  court's  opinion 
the  statute  was  designed  to  prohibit  the  use  of  words  or  terms  indica- 
tive of  dairy  processes  generally  when  printed  on  wrappings  or  car- 
tons containing  the  substance.  We  do  not  think  the  courts  should 
endeavor  to  refine  away  the  clear  purpose  and  intent  of  the  Legisla- 
ture, but  endeavor,  so  far  as  possible,  to  so  construe  statutes  as  to 
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carry  out  its  clear  intent.  Whether  or  not  the  use  of  the  manufactur- 
er's name,  the  "Capitol  City  Dairy  Company,"  on  the  cartons,  is  pro- 
hibited, is  a  more  serious  question.  The  same  forty-first  section  of 
the  agricultural  law  provides  that  the  packages  shall  be  wrapped  and 
sealed,  the  original  seal  of  which  shall  be  unbroken,  and  upon  which 
seal  shall  be  plainly  -printed  the  name  and  address  of  the  manufacturer 
of  the  said  oleomargarine.  The  direction  to  have  the  name  of  the 
manufacturer  appear  is  confined  to  the  seal  itself,  and  not  to  the  car- 
ton or  other  wrapping.  In  this  case  the  manufacturer  went  further 
and  put  its  name  on  the  carton.  When  used  in  connection  with  the 
words  "chumers,"  ''churned,"  and  "churning,"  the  tendency  was  to 
deceive. 

We  do  not  think,  however,  that  we  are  called  upon  to  pass  on  the 
question  as  to  whether  or  not  the  printing  of  the  name  of  the  man- 
ufacturer on  the  carton  alone  would  violate  the  law,  because,  in  our 
opinion,  the  case  is  made  out  by  the  use  of  the  other  words  specified, 
and  the  people  are  entitled  to  recover  the  penalty  prescribed  by  the 
statute. 

For  these  reasons,  the  motion  for  a  nonsuit  made  at  the  close  of  the 
plaintiflF's  case,  the  decision  of  which  was  reserved  pursuant  to  the  pro- 
visions of  section  1187  of  the  Code  of  Civil  Procedure,  as  well  as  the 
motion  for  a  new  trial  on  the  minutes,  are  denied.    So  ordered. 


ABRAMOVITZ  v.  TENZER  et  al. 
(Supreme  Oourt,  Appellate  Division,  First  Department.    April  21,  1911.) 

1,  Negligence  (§  37*) — Condition  of  Buildings— Care  Required. 

One  erecting  a  building  for  the  use  of  the  public,  and  inviting  the  pub- 
lic to  resort  to  it,  impliedly  undertakes  that  due  eare  has  been  exercised 
in  the  construction  of  the  building,  and  that  it  is  reasonably  safe  for  the 
purpose  for  which  it  is  designed  and  used. 

[Ed.  Note.~ror  other  cases,  see  Negligence,  Cent  Dig.  |§  52,  53;  Dec. 
Dig.  I  37.*] 

2.  Evidence  (8  590*) — Weight— Condition  of  Buildings— Care  Required. 

Where,  in  an  action  for  Injuries  to  a  theater  patron  by  the  collapse  of 
the  floor  of  the  lobby,  the  uncontradicted  testimony  of  the  architect  and 
contractor  showed  that  the  collapse  was  caused  by  a  latent  defect  in  a 
bridle  iron  sustaining  the  beams,  that  the  defect  was  not  discoverable, 
and  that  the  bridle  irons  were  purchased  from  a  well-known  concern  deal- 
ing therein,  and  there  was  no  fact  rendering  the  testimony  suspicious,  the 
court  could  not  reject  the  testimony,  but  must  hold  that  due  care  in  the 
construction  of  the  building  had  been  exercised. 

fEd.  Note. — For  other  cases,  see  Evidence,  Dec.  Dig.  §  C9j.*1 

Appeal  from  Appellate  Term. 

Action  by  Fannie  Abramovitz  against  Michael  Tenzer  and  another. 
From  a  determination  of  the  Appellate  Term,  affirming  a  judgment 
for  plaintiff,  rendered  by  the  Municipal  Court  of  the  City  of  New 
York,  defendants  appeal.    Reversed,  and  new  trial  ordered. 

See,  also,  127  N.  Y.  Supp.  1109. 

•Fox  other  casei  lee  laxno  topic  A  8  nuicbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
CLARKE,  and  DOWUNG,  JJ. 

Henry  Greenberg,  for  appellants. 
Nicholas  A.  Heymsfeld,  for  respondent. 

SCOTT,  J.  This  is  an  appeal  by  the  defendants  from  a  determina- 
tion of  the  Appellate  Term,  affirming  a  judgment  of  the  Municipal 
Court.  The  appellants  owned  a  building  at  No.  134  Essex  street,  in 
the  city  of  New  York,  which  they  altered  into  a  moving  picture  the- 
ater. The  alterations  embraced  the  erection  in  the  front  part  of  the 
building  of  a  small  lobby.  On  April  27,  1910,  a  few  days  after  the 
alterations  had  been  completed,  the  plaintiff,  having  purchased  a  ticket, 
was  standing  in  the  lobby  awaiting  an  opportunity  to  enter  the  theater, 
when  the  floor  at  one  end  collapsed  and  fell;  plaintiff  falling  with  it 
and  sustaining  the  injuries  for  which  she  has  received  damages,  the 
amount  of  which  is  not  questioned.  The  complaint  contains  two 
counts,  one  for  negligence  and  one  for  breach  of  contract ;  and  at  the 
trial  the  plaintiff  elected  to  stand  on  the  latter  ground. 

Plaintiff  offered  no  evidence  as  to  the  cause  of  the  accident.  The 
defendants'  proof  showed  that  they  had  employed  an  architect  to  pre- 
pare plans  and  specifications  and  superintend  the  work  of  alteration, 
that  the  plans  and  specifications  were  approved  by  the  building  de- 
partment, and  that  a  contractor  of  experience  was  employed  to  carry 
them  out.  After  the  alterations  had  been  completed  and  before  the 
theater  opened,  the  work  was  inspected  by  the  architect,  and  by  in- 
spectors of  the  police,  fire,  and  building  departments.  From  an  ex- 
amination made  after  the  accident,  the  defendants'  witnesses  were  of 
opinion  that  it  had  occurred  in  consequence  of  the  breaking  of  what  is 
known  as  a  "bridle  iron,"  which  held  up  the  beams  at  one  comer  of 
the  lobby.  Of  such  "bridle  irons"  there  was  one  at  each  comer  of  the 
lobby,  capable  of  holding  seven  or  eight  tons  of  weight,  besides  a 
number  of  smaller  ones.  It  was  one  of  the  larger  irons  which  had 
broken,  and  the  break  was  found  to  have  resulted  from  a  latent  defect 
in  the  iron,  consisting  of  what  is  known  as  a  "hair  crack"  inside  the 
iron,  which  the  witnesses  testified  could  not  be  discovered  either  by 
inspection  or  by  a  hammer  test.  The  contractor  testified  that  the 
"bridle  irons"  (24  in  all)  had  been  purchased  from  a  well-known  and 
long-established  concern  dealing  in  such  goods,  and  both  the  architect 
and  the  contractor  testified  that  they  had  examined  and  tested  each 
bridle  iron  before  it  was  put  in  the  work,  and  that  tliey  found  no  evi- 
dence of  any  defect. 

[1]  There  is  no  substantial  dispute  as  to  the  law  applicable  to  the 
case.  The  defendants  were  not  absolute  insurers  of  the  safety  of  the 
structure  erected  by  them;  but  having  erected  the  structure  for  the 
use  of  the  public,  and  having  invited  the  public  to  resort  to  it,  the  de- 
fendants held  out  to  the  public  and  impliedly  undertook  that  due  care 
had  been  exercised  in  its  erection,  and  that  the  building  was  reasonably 
safe  for  the  purpose  for  which  it  was  designed  and  used.  Schnizer 
V.  Phillips,  108  App.  Div.  17,  95  N.  Y.  Supp.  478;  Fox  v.  Buffalo 
Park,  21  App.  Div.  321,  47  N.  Y.  Supp.  788,  affirmed  163  N.  Y.  559, 
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57  N.  E.  1109.  The  evidence  in  behalf  of  defendants,  if  believed, 
indicated  that  the  defendants,  as  well  as  their  architect  and  contractor, 
had  exercised  a  reasonable  degree  of  care  in  planning  and  executing 
the  alterations  of  the  building,  and  that  the  defect  which  led  to  the 
accident  was  one  which  could  not  have  been  discovered  by  the  exercise 
of  any  care  which  defendants  or  their  employes  could  reasonably  have 
been  called  upon  to  exercise.  This  evidence  was  wholly  uncontra- 
dicted ;  no  attempt  being  made  to  show,  by  expert  evidence  or  other- 
wise, that  such  a  defect  in  the  iron  as  that  to  which  the  accident  was 
attributed  could  have  been  discovered  by  any  test  known  to  architects 
and  builders.  As  it  stood,  therefore,  if  believed,  the  defendants'  evi- 
dence completely  absolved  them  from  any  culpable  fault. 

The  trial  justice,  therefore,  who  tried  the  case  without  a  jury,  must 
either  have  erred  in  the  law,  and  held  the  defendants  to  an  unwarrant- 
able responsibility,  or  have  disbelieved  the  evidence  of  the  architect 
and  contractor.  Both  of  these  witnesses  were,  in  a  sense,  interested, 
because  lack  of  due  care  was  imputed  to  them ;  and  the  question  is 
whether  or  not  this  fact  justified  the  rejection  of  their  uncontradicted 
testimony.  The  general  rule  is  said  to  be  that  when  a  witness  is  in- 
terested in  the  question,  though  he  is  not  impeached  or  contradicted, 
his  credibility  is  a  question  for  the  jury,  and  the  court  is  not  warranted 
in  directing  a  verdict  upon  his  testimony  alone;  and  the  same  rule 
applies  to  the  testimony  of  two  witnesses  equally  interested  and  testi- 
fying to  the  same  facts.  Saranac  R.  R.  Co.  v.  Arnold,  167  N.  Y.  368, 
60  N.  E.  647.  There  is  no  question  in  the  present  case  of  directing  a 
verdict,  and  there  is  still  to  be  considered  the  rule  which  should  be 
applied  in  estimating  the  value  of  the  evidence  of  an  interested  wit- 
ness. In  the  first  place,  it  is  obvious  that  it  is  not  obligatory  to  reject 
his  evidence  merely  on  account  of  his  interest,  nor  should  it  be  re- 
jected capriciously  or  arbitrarily.  The  question  was  discussed  at  some 
length  in  Hull  v.  Littauer,  162  N.  Y.  569,  57  N.  E.  102,  and  the  fol- 
lowing rule  was  laid  down: 

"Where,  however,  the  evidence  of  a  party  to  the  action  is  not  contradicted 
by  direct  evidence,  nor  by  any  legitimate  inferences  from  the  evidence,  and 
it  is  not  opposed  to  the  probabilities,  nor  in  its  nature  surprising  or  sus- 
picious, there  is  no  reason  for  denying  to  it  conclusiveness." 

In  support  of  the  rule  the  court  cited  Lomer  v.  Meeker,  25  N.  Y. 
361,  and  Kelly  v.  Burroughs,  102  N.  Y.  93,  6  N.  E.  109,  which  are 
to  the  same  effect. 

[2]  In  the  present  case  the  testimony  of  the  architect  and  contractor 
was  not  contradicted  by  direct  evidence,  and  we  are  unable  to  draw 
any  contradictory  inferences  from  any  of  the  evidence  in  the  case. 
Nor  is  there  anything  in  the  evidence,  or  any  fact  within  our  knowl- 
edge of  which  we  may  take  judicial  notice,  which  renders  the  testi- 
mony of  defendants'  witnesses  surprising  or  suspicious.  For  these 
reasons,  we  do  not  consider  that  the  trial  justice  was  justified  in  re- 
jecting the  evidence  of  defendants'  witnesses,  notwithstanding  their 
interest  in  the  result.  Of  course,  we  do  not  know  that  he  did  reject 
it;  but,  if  he  did  not,  he  erred  in  the  law  as  to  the  degree  of  respon- 
sibility resting  upon  defendants.  In  either  case,  the  judgment  was  er- 
roneous. 
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The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
Municipal  Court  must  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  in  this  court  and  in  the  courts  below  to  abide  the 
event.    All  concur. 


MIDWOOD  PARK  CO.  v.  BAKER  et  al. 
(Supreme  Court,  Special  Term,  Kings  County.    July,  1910.) 

1.  Corporations  (§  30*) — Fraud  of  Promoters — Undisclosed  Profits. 

Where  persons  holding  a  mere  option  on  land  organize  a  corporation 
to  buy  it,  have  it  deeded  to  a  dummy,  who  gives  a  purchase-money 
mortgage,  and  also  a  mortgage  for  the  benefit  of  such  promoters,  and 
then  have  it  deeded  to  the  corporation,  such  second  mortgage  represent- 
ing profits  of  the  promoters,  undisclosed  to  the  corporation,  is  a  fraud 
on  it,  which  it  may  have  set  aside. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  97-100; 
Dec.  Dig.  §  30.*] 

2.  Corporations  (§  30*)— Fraud  of  Promoters — Undisclosed. 

Where,  in  the  purchase  of  land  by  a  corporation,  its  promoters  obtain 
a  secret,  undisclosed  profit,  represented  by  a  mortgage  which  had  beai 
put  on  it,  it  is  no  reason  for  not  avoiding  the  mortgage  as  a  fraud  oa 
the  corporation  that  the  property,  with  the  mortgage  on  it,  was  worth 
the  amount  paid. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  SI  07-100; 
Dec.  Dig.  §  30.*] 

3.  Mortgages   (§   25t*)  —  Assignment  —  Equities   and   Defenses   Betweex 

Original  Parties. 

Even  a  bona  fide  assignee  6f  nonnegotiable  bonds  and  mortgage  se- 
curity takes  subject  to  equities  and  defenses  existing  between  the  orig- 
inal parties  at  the  time  of  the  transfer. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  i|  682-^; 
Dec.  Dig.  §  257.*] 

4.  Bills  and  Notes  (8  497*) — Bona  E*ide  Purchaser — ^Burden  of  Proof. 

Under  Negotiable  Instruments  Law  (Consol.  Laws  1909,  c.  38)  §  98, 
fraud  in  the  inception  of  such  an  instrument  being  shown,  a  transferee 
holder  has  the  burden  of  proving  the  facts  showing  him  a  holder  in  due 
course. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  M  IffH^ 
1687;    Dec.  Dig.  §  497.*] 

Action  by  the  Midwood  Park  Company  against  Bertha  G.  McLaugh- 
lin Baker,  impleaded  with  the  Kouwenhoven  Realty  &  Improvement 
Company  and  others.  Judgment  for  plaintiflF,  and  certain  bonds  and 
mortgage  security  held  invalid. 

See,  also,  127  N.  Y.  Supp.  48,  1132. 

Augustus  Van  Wyck,  for  plaintiff. 

Dessar  &  Ridgway,  Herbert  R.  Limburg,  and  George  C.  Lay,  for 
defendant  Kouwenhoven  Co. 
George  E.  Cogswell,  for  defendant  Title  Guarantee  &  Trust  Co. 

KELLY,  J.  In  this  case  I  reach  the  following  conclusions:  The 
plaintiff's  mortgage  for  $356,941.98  is  valid  and  binding,  and  the 
plaintiff  is  entitled  to  a  decree  of  foreclosure  and  sale.    The  mortgage 

*For  other  caiei  lee  same  topic  6  9  numbsb  in  Dec.  A  Am.  Digs.  1907  to  data^  A  Rep'r  ladtsH 
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lor  $1,940,  covering  McLaughlin's  commissions,  is  also  valid  and  a 
lien  upon  the  premises.  The  mortgage  given  to  the  Title  Guarantee 
&  Trust  Company,  as  trustee,  to  secure  the  202  bonds  of  $1,000  each, 
I  am  compelled  to  hold  void  and  invalid  as  against  the  owner  of  the 
property,  as  representing  secret  illegal  profits  sought  to  be  obtained 
by  Messrs.  McLaughlin  and  Herd  from  the  corporation  and  its  stock- 
holders, to  whom  they  occupy  a  fiduciary  relation. 

The  defendant  Kouwenhoven  Company,  the  owner  of  the  land,  at- 
tacks the  plaintiffs  mortgage  as  well  as  the  so-called  second  mort- 
gage for  $202,000  as  fraudulent,  alleging  that  it  was  part  of  a  scheme 
of  McLaughlin  and  Herd  to  defraud  the  company  and  its  stockhold- 
'Crs,  but  there  is  an  entire  failure  of  proof  to  substantiate  the  owner's 
claims.  While  it  is  true  that  McLaughlin  and  Herd  defrauded  the 
company  and  its  stockholders,  their  dishonest  maneuvers  took  effect 
after  the  title  passed  from  the  plaintiff,  and  there  is  no  evidence  that 
the  plaintiff  took  part  in  them.  It  is  true  that  plaintiff  was  endeavor- 
ing to  sell  this  land  for  some  time  prior  to  the  sale  to  the  Kouwen- 
hoven Company.  And  the  plaintiff  may  have  been  willing  to  sell  at 
a  lower  figure  than  $2,750  per  acre  at  some  time,  but  when  we  come 
down  to  the  date  of  the  option  given  to  McLaughlin  and  Herd — Oc- 
tober 14,  1905,  because  it  was  nothing  but  an  option — ^the  price  then 
fixed  was  $2,750  an  acre,  and  that  was  the  price  subsequently  paid  to 
the  plaintiff,  and  of  which  the  amount  represented  by  the  first  mort- 
gage now  in  foreclosure  was  part.  There  is  nothing  exorbitant  about 
the  price,  there  is  nothing  connecting  the  president  of  the  plaintiff 
with  the  subsequent  manipulations  of  the  property,  and  nothing  to 
show  that  the  plaintiff  took  any  part  of  the  illegal  profits  sought  bv 
Herd  and  McLaug:hlin  from  the  defendant  company  and  its  stockholci- 
«rs.  -The  plaintiff  company  agreed  to  pay  McLaughlin  commissions 
for  selling  the  property,  and  the  commission  is  represented  by  the 
$1,940  mortgage,  deducted  from  the  consideration  paid,  put  into  the 
form  of  a  mortgage  and  assigned  to  some  nominee  of  McLaughlin's. 
This  was,  to  be  sure,  an  unusual  and  peculiar  way  to  pay  the  commis- 
sion. But,  while  McLaughlin  and  Herd  were  united  in  their  scheme 
to  despoil  the  Cincinnati  parties,  it  is  equally  apparent  that  Mr.  Mc- 
Laughlin was  endeavoring  to  get  the  better  of  his  colleague,  Mr.  Herd. 
I  do  not  think  this  is  any  concern  of  the  defendant  Kouwenhoven 
Company.  The  price  agreed  to  be  paid  for  the  property,  and  which 
was  paid,  was  $2,750  an  acre.  Up  to  that  amount  the  debt  is  a  valid 
debt. 

[1]  But,  as  to  the  so-called  trust  mortgage  given  to  secure  the 
$202,000  in  bonds,  I  think  that  was  fraudulent,  because  it  represents 
an  illegal,  concealed  profit,  which  McLaughlin  and  Herd,  the  promot- 
ers of  the  Kouwenhoven  Company,  the  men  who  organized  it,  pro- 
cured subscriptions  to  its  stock,  and  managed  the  matter  of  the  trans- 
fer of  plaintiff's  property  to  it,  sought  to  obtain  from  persons  to  whom 
they  were  bound  to  exercise  good  faith,  as  to  whom  McLaughlin  and 
Herd  occupied  a  fiduciary  relation.  This  trust  mortgage  is  for  $202,- 
102.80,  and  this  amount  represents  exactly  the  illegal  profit  sought  to 
be  taken  by  McLaughlin  and  Herd.  There  were  two  tracts  of  land 
in  the  transaction,  the  land  conveyed  to  the  Kouwenhoven  Company 
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by  the  plaintiff,  and  another  tract  conveyed  by  the  Brooklyn  Realty 
&  Trading  Company,  known  as  the  "Wyckoff  tract."  Both  parcels  were 
turned  over  to  the  syndicate  by  McLaughlin  and  Herd  for  $822,045, 
but  they  paid  for  the  land  under  the  option;  for  the  plaintiff's  land 
$485,207.25;  for  the  Wyckoff  tract  $134,734.95— $519,942.20.  The 
difference,  $202,102.80,  is  the  amount  of  the  so-called  trust  mortgage 
to  the  cent.  So  that  there  is  no  difficulty  in  ascertaining  what  tliis 
claim  now  advanced  means. 

The  vendor  here  was  the  Mid  wood  Park  Company,  the  plaintiff. 
The  purchaser  was  the  Kouwenhoven  Company,  the  defendant- 
Courts  of  equity  will  not  be  deceived  by  the  artifices,  devices,  and  emp- 
ty forms  which  may  be  resorted  to  by  wrongdoers  to  cover  up  their 
illegalities.  It  is  the  duty  of  a  court  of  equity  to  brush  aside  all  these 
shams  and  get  at  the  real  facts.  The  fact  that  the  deed  was  made 
by  the  plaintiff  to  McLaughlin's  sister  and  the  property  turned  over 
by  her  to  the  corporation  after  she  had  placed  upon  it  the  genuine 
purchase-money  mortgage  held  by  the  plaintiff,  and  the  bogus  pur- 
chase-money mortgage  to  secure  the  $202,000  illegitimate  profit,  in 
no  way  interferes  with  the  power  of  a  court  of  equity  to  right  a  wrong. 
The  minutes  of  the  incorporators  and  directors  of  the  Kouwenhoven 
Company  at  the  time  of  its  organization,  the  exact  phraseology  of  the 
resolutions  approving  the  manipulations  of  Messrs.  McLaughlin  and 
Herd,  by  which  it  was  sought  to  put  $202,000  into  their  pockets  with- 
out the  knowledge  .of  their  associates,  and  without  the  expenditure 
of  a  dollar  on  their  part,  are  of  no  avail.  Equity  cuts  through  all 
this  legerdemain,  and  lays  bare  the  facts.  The  men  who  were  adopt- 
ing these  resolutions,  who  were  voting  as  incorporators  and  directors,. 
who  were  in  control  of  the  corporation  at  its  birth,  and  who  sought 
to  burden  its  existence  with  this  unlawful  debt  were  creatures  of 
McLaughlin  and  Herd — office  boys,  clerks,  stenographers.  Herd's 
chauffeur,  and  his  brother  automobile  dealer.  Their  solemn  declara- 
tions amount  to  nothing;  and,  when  the  time  came  to  let  in  the  men 
from  the  West  to  view  the  legal  entity  which  had  been  created  for 
them,  with  their  imagination  stimulated  by  the  recent  profits  realized 
by  the  two  masters  of  finance  on  the  Coney  Island  avenue  property, 
even  then  McLaughlin  and  Herd  were  practically  in  control  of  the 
board  of  directors.  The  transaction  does  not  reflect  credit  on  the 
acumen  of  these  gentlemen  from  Cincinnati.  They  were,  as  argued 
with  much  zeal  by  the  learned  counsel  representing  these  bonds,  of 
full  age,  men  of  affairs,  members  of  the  legal  profession — two  of 
them  were  judges — and  still  it  is  the  regrettable  fact  that  they  allowed 
the  glamour  of  McLaughlin  and  Herd's  methods  of  finance  to  blind 
them.  The  wool  was  pulled  over  their  eyes,  and  they  were  bled  to 
the  extent  of  $202,000  as  effectually  as  if  they  belonged  in  the  class 
of  the  inexperienced  subscribers  to  the  enterprise,  of  whom  there  arc 
many,  who  had  no  voice  in  the  management,  whose  only  part  in  the 
transaction*  was  their  subscription  to  and  payment  for  the  capital 
stock.  The  evidence  shows  a  very  crude  and  old  fashioned  method 
resorted  to  by  McLaughlin  and  Herd  to  whet  the  appetite  of  the  West- 
ern men.  Immediately  before  the  main  deal,  they  invested  money 
through  these  gentlemen  in  land  in  the  Parkville  section,  realizing 
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quick  and  substantial  profits  in  the  purchase  and  sale  of  the  prop- 
erty— one  transaction  followed  another  with  astonishing  expedition 
— ^but  again,  in  a  court  of  justice,  we  get  down  to  the  facts,  and  find 
that  McLaughlin  was  buying  his  own  land  and  selling  it  to  himself, 
showing  enticing  results,  but  there  was  always  a  string  on  the  profits, 
-and  they  finally  went  into  the  bag  in  the  Kouwenhoven  deal.  J[  do 
not  think  that  these  defendants  should  be  allowed  to  keep  them. 

That  McLaughlin  and  Herd  occupied  a  fiduciary  relation  to  the 
stockholders  in  the  Kouwenhoven  Company  cannot,  it  seems  to  me, 
be  doubted  on  the  evidence  in  this  case.  Of  course,  if  they  were  ven- 
dors selling  this  property  to  the  corporation,  as  man  to  man,  they  had 
a  right  to  make  as  much  profit  as  they  could.  But  this  was  not  the 
case.  The  so-called  contract  of  October  14,  1905,  under  which  this 
property  was  obtained  from  the  plaintiflf,  was  simply  an  option.  It 
could  not  be  enforced  against  them  because  by  its  terms,  if  they  de- 
faulted, their  payments  already  made  were  forfeited  as  liquidated 
-damages,  and  the  agreement  became  null  and  void.  With  this  agree- 
ment in  their  possession,  but  canceling  its  terms,  they  at  once  organ- 
ized a  "syndicate"  to  purchase  the  property  at  $3,750  an  acre.  Mc- 
Laughlin headed  the  syndicate  agreement  with  a  subscription  of  $160,- 
OOO,  followed  by  Charles  W.  Baker,  who  was  Mr.  Herd's  partner, 
who  subscribed  for  $80,000,  and.  then  came  subscriptions  in  $10,000 
and  $20,000  blocks  to  a  total  of  $320,000.  These  syndicate  subscrip- 
tions were  the  nucleus  of  the  Kouwenhoven  corporation.  McLaugh- 
lin and  Herd  founded  the  corporation  in  the  spring  of  1906,  the  cer- 
tificate of  incorporation  was  filed  March  23,  1906,  but  the  first  meet- 
ing of  the  incorporation  was  not  held  until  May  18,  when  the  property 
Avas  transferred  by  the  Midwood  Company,  the  plaintiiSf.  The  only 
actual  cash  paid  on  the  transfer  came  from  tlie  Western  subscribers. 
The  Midwood  Company  conveyed  to  McLaughlin's  sister  May  3, 
1906.  She  made  the  plaintiflf's  purchase-money  mortgage,  also  the 
bogus  mortgage  to  the  trust  company  to  secure  the  $202,000  bonds, 
which,  while  it  is  dated  May  1,  1906,  was  not  acknowledged  until  May 
3,  1906.  The  bonds  are  described  as  "balance  of  purchase-money  real 
estate  mortgage  gold  bonds,"  an  attractive,  but  false,  statement.  And 
on  the  same  day.  May  3d,  she  transferred  the  property  to  the  Kouwen- 
hoven Company;  so  I  repeat  the  sale  in  equity  was  by  the  Midwood 
Park  Company  to  the  Kouwenhoven  Company.  McLaughlin's  sister 
was  used  simply  to  enable  the  conspirators  to  create  this  fraudulent 
issue  of  bonds.  The  syndicate  unloaded  the  property  on  the  Kouwen- 
lioven  Company  at  $5,000  an  acre.  I  do  not  pass  on  the  question 
whether  they  are  accountable  to  the  corporation  and  its  innocent  share- 
holders for  this  profit  of  $1,250  an  acre,  the  difference  between  $3,- 
750,  at  which  they  bought,  and  $5,000,  which  the  corporation  paid. 
That  matter  is  for  other  courts  or  other  litigation.  The  fact  that 
the  syndicate  may  have  dealt  dishonestly  with  the  corporation  is  no 
defense  for  McLaughlin  and  Herd  to  the  corporation's  claim  that 
they  took  an  unlawful  profit  of  $1,000  an  acre,  represented  by  these 
Tx>nds.  The  corporation  is  here  defending  itself  against  an  unlawful 
<:iaim.  The  rights  of  stockholders  who  never  heard  of  the  syndicate 
-arc  before  the  court,  and  the  members  of  the  syndicate  may  adjust 
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their  own  internal  difference  outside  this  litigation.  McLaughlin's 
subscription  of  $160,000  to  the  syndicate  was  a  sham.  He  never  paid 
in  a  dollar.  His  associate,  Mr.  Herd,  agreed  to  relieve  him  of  his 
obligation,  but  without  communicating  the  fact  to  the  other  subscrib- 
ers. It  is  no  defense  for  one  accused  of  fraud  to  charge  that  other 
parties  have  defrauded  the  complainant.  It  is  no  defense  to  say  that 
Judge  MacNeill  was  negligent,  or  that  he  should  have  discovered  the 
fraud.  It  is  no  defense  to  say  that  MacNeill  knew  of  the  unlawful 
profit.  I  do  not  believe  that  he  did.  It  is  inconceivable  that  any  sane 
man  would  have  countenanced  such  an  enormous  and  unconscionable 
profit  to  McLaughlin  and  Herd,  who  had  only  an  option  on  the  prop- 
erty, and  who  were  simply  using  the  money  subscribed  on  the  s)ti- 
dicate  to  make  the  cash  payments.  [2]  It  is  no  defense  to  say  that 
the  corporation  received  property  actually  worth  $5,000  an  acre.  A 
trustee  cannot  answer  a  charge  of  breach  of  trust  by  a  claim  that  a 
corporation  has  in  fact  made  a  profit.  Jacobson  v.  Brooklyn  Lumber 
Co.,  184  N.  Y.  152,  76  N.  E.  1075;  Kavanaugh  v.  Commonwealth 
Trust  Co.,  181  N.  Y.  121,  73  N.  E.  562.  I  think  the  corporation  has 
a  right  to  contest  these  questions  in  this  suit.  The  trustee  is  before 
the  court  insisting  that  the  trust  deed  is  a  valid  second  mortgage. 
The  court  must  pass  upon  the  question  here.  Bergen  v.  Carman,  79 
N.  Y.  146;  Commercial  Trust  Co.  v.  Peck,  135  App.  Div.  732,  119 
N.  Y.  Supp.  946;  Russell  Hardware  &  I.  M.  Co.  v.  Utica  D.  F.  Co.. 
195  N.  Y.  54,  87  N.  E.  788.  The  corporation  is  directly  a^ected  by 
this  invalid  trust  deed  and  by  the  unlawful  demand  credited  against 
it  by  these  outstanding  bonds.  The  individual  stockholders  could 
not  raise  these  questions  without  first  demanding  that  the  corporation 
assert  their  rights.  Greaves  v.  Gouge,  69  N.  Y.  154;  Brooklyn 
Heights  R.  R.  v.  Kurtz,  115  App.  Div.  74,  100  N.  Y.  Supp.  72Z\  Col- 
ton  Improvement  Co.  v.  Richter,  26  Misc.  Rep.  26,  55  N.  Y.  Supp. 
486;  New  Sombrero  Phosphate  Co.  v.  Erlanger,  L.  R.  5,  Ch.  D.  112. 
That  McLaughlin  and  Herd  occupied  a  fiduciary  relation  to  the  com- 
pany and  its  stockholders  and  that  they  could  not  retain  profits  wnth- 
out  full  disclosure  to  their  associates  has  been  adjudicated  in  re|>eatetl 
decisions  in  this  state.  Dickerman  v.  Northern  Trust  Co.,  176  U.  S. 
181,  20  Sup.  Ct.  311,  44  L.  Ed.  423;  Brewster  v.  Hatch,  122  N.  Y. 
349,  25  N.  E.  505,  19  Am.  St.  Rep.  498.  "It  is  only  where  the  pro- 
moter informs  every  subscriber  or  the  director  informs  every  fellow 
director  and  stockholder  that  he  is  interested  and  of  the  amount  of 
the  profit  he  expects  to  make  on  a  sale  to  the  corporation  that  the 
promoter  or  director  will  be  permitted  to  make  or  retain  a  profit  on 
such  sale ;  and  the  burden  is  on  him  to  show  that  he  took  no  advan- 
tage of  his  fellow  subscribers."  Colton  Improvement  Co.  v.  Richter, 
Special  Term,  Erie  County,  Laughlin,  J.,  26  Misc.  Rep.  26,  55  N.  Y. 
Supp.  486,  and  cases  cited.  And  the  corporation  may  defend  against 
the  holders  of  the  bonds  accrued  by  this  mortgage. 

[3]  The  bonds  are  not  negotiable  by  their  terms.  They  are  not 
payable  to  order  or  to  bearer.  Negotiable  Instruments  Law,  §  27; 
Clarkson  Home  v.  C.  &  O.  R.  R.,  92  App.  Div.  491,  87  N.  Y.  Supp. 
348.  And  even  a  bona  fide  assignee  of  a  bond  and  mortgage  for  value 
takes  it  subject  to  the  equities  and  defenses  existing  between  the  orig- 
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inal  parties  at  the  time  of  the  transfer.  Bush  v.  Lathrop,  22  N.  Y. 
535;  Stevenson  Brew.  Co.  v.  Ida,  155  N.  Y.  224,  49  N.  E.  677;  Mer- 
chants' Bank  v.  Weill,  163  N.  Y.  486,  57  N.  E.  749,  79  Am.  St.  Rep. 
605.  Only  one  holder  of  these  bonds  took  the  witness  stand,  Mr. 
Edward  Bailey^  a  banker  of  Harrisburg,  and  it  is  very  evident  from 
his  testimony  that  he  was  put  upon  inquiry  concerning  these  securi- 
ties. He  says  he  took  some  of  the  bonds  as  collateral  on  loans  made 
to  McLaughlin  by  other  persons  which  were  overdue,  and  which  he, 
Bailey,  took  up.  He  discotuited  the  notes  upon  a  10  per  cent,  basis. 
The  bonds  were  stated  to  be  purchase-money  mortgage  bonds  executed 
by  Bertha  G.  McLaughlin,  presumably  the  grantee  of  the  property, 
else  why  should  she  make  the  bond,  and  yet  $101,000  face  value  of 
her  own  bonds  were  registered  in  her  name.  A  most  peculiar  situation 
and  one  which  certainly  put  the  party  taking  them  on  inquiry.  No 
other  holder  of  any  of  these  bonds  took  the  witness  stand  or  testi- 
fied to  facts  showing  purchase  for  value  or  in  due  course.  Fraud 
having  been  shown  in  their  inception,  the  burden  was  on  the  holder 
to  prove  the  facts.  Negotiable  Instruments  Law,  §  98.  These  bonds 
upon  their  face  when  found  registered  in  the  name  of  the  party  who 
executed  them  were  suspicious  and  invited  investigation,  and  it  is  hard 
to  believe  that  any  investor  of  experience  could  possibly  have  taken 
them  in  ignorance  of  their  history. 

I  must  therefore  find  this  issue  of  bonds  and  the  mortgage  given 
to  secure  them  invalid  as  to  the  defendant  Kouwenhoven  Company. 

The  plaintiff  is  entitled  to  judgment  for  foreclosure  and  sale,  with 
costs,  and  an  extra  allowance. 
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(Supreme  Court,  Appellate  DivlBlon,  Third  Department    March  23,  1011.) 

Master  and  Sesyant  (§  40*) — Actions  fob  Breach— Burden  of  Proof. 

Where  plaintiff  sought  to  recover  damages  for  the  breach  of  a  contract 
of  personal  service,  which  he  maintained  was  to  continue  to  a  certain 
time,  the  burden  of  proving  that  the  contract  was  to  continue  for  that 
time  was  upon  him. 

[  Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {§  47- 
49;  Dec.  Dig.  §40.*] 

Houghton,  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Cyrus  S.  Merrill  against  the  United  Box  Board  &  Paper 
Company:  From  a  judgment  for  plaintiff,  based  on  the  report  of 
the  referee,  defendant  appeals,  Reversed,  referee  discharged,  and  a 
new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
SEWELL,  and  BETTS,  JJ. 

Frederick  E.  Wadhams  (James  Todd,  of  counsel),  for  appellant. 
William  S.  Ostrander,  for  respondent. 


•For  other  cuea  see  same  topic  A  9  numbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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PER  CURIAM.  So  far  as  the  payments  already  made  to  the  plain- 
tiff are  concerned,  the  court  finds  no  reason  for  requiring  him  to  re- 
fund them.  The  propriety  of  a  contract  for  five  years,  under  all 
the  circumstances  of  the  case,  is  not  apparent.  The  burden  of  proof 
rested  with  the  plaintiff  to  show  its  fairness  and  propriety,  when  he 
seeks  to  recover  for  time  not  served.  He  has  not  met  that  burden, 
and,  under  all  the  circumstances,  the  court  is  satisfied  he  should  re- 
ceive no  further  compensation  after  the  notice  was  given  terminating 
his  services.  The  counterclaim  for  $5,000,  the  balance  due  upon  the 
bond  account,  was  sustained  by  a  fair  preponderance  of  evidence. 

The  judgment  should  therefore  be  reversed  upon  the  law  and 
facts,  the  referee  discharged,  and  a  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event.  All  concur  (BETTS,  J.,  in  result 
in  opinion),  except  HOUGHTON,  J.,  who  dissents,  and  votes  for 
an  affirmance  of  the  judgment,  with  a  deduction,  however,  of  the 
$5,000  counterclaim  from  the  plaintiff's  recovery. 

BETTS,  J.  (concurring).  I  think  this  contract  comes  under  the 
class  of  cases  where  a  director  undertakes  to  and  does  contract  with 
his  corporation  by  his  fellow  directors.  Such  a  contract  is  not  void, 
but  is  voidable  at  any  time  at  the  instance  of  the  directors. 

This  was  a  contract  for  the  employment  of  a  director  for  a  term 
of  five  years,  of  which  about  three  years  had  elapsed,  when  plaintiff 
was  discharged  and  the  contract  terminated.  Upon  the  change  of 
the  personnel  of  the  directors,  this  contract  was  promptly  disaffirmed, 
and  the  plaintiff  discharged  from  any  farther  service  to  the  defendant. 
The  plaintiff  accepted  this  employment  and  entered  upon  this  con- 
tract in  the  light  of  the  law  as  it  existed  at  the  time,  and  he  cannot 
complain  if  his  corporation,  with  whom  he  contracted,  saw  fit  at 
any  time  to  disaffirm  that  contract,  as  it  was  simply  acting  within  its 
rights. 

Perhaps  the  first  case  in  this  state  in  which  the  principle  above 
enunciated  was  set  forth,  and  certainly  one  in  which  it  was  presented 
with  much  vigor  and  clearness,  was  an  opinon  by  the  chancellor  m 
Davoue  v.  Fanning  et  al.,  in  2  Johns.  Ch.  252-257,  written  in  1816, 
which  was  a  case  where  a  trustee  under  a  will  sought  to  and  did  sell 
the  trust  estate,  and  himself  became  interested  in  the  purchase  thereof. 
The  chancellor  held : 

"The  case,  therefore,  falls  clearly  within  the  spirit  of  the  principle  that  If 
a  trustee,  acting  for  others,  sells  an  estate  and  becomes  himself  Interested 
in  the  purchase,  the  cestui  que  trust  is  entitled  to  come  here,  as  of  coarse, 
and  set  aside  that  purchase,  and  have  the  property  re-exposed  for  sale.** 

And  the  chancellor  further  held  that  it  made  no  difference  whether 
the  sale  was  at  public  auction  and  bona  fide  and  for  a  fair  price  or 
otherwise.  There  the  principle  was  clearly  announced  that  where 
a  person  attempted  to,  and  did,  act  both  in  a  representative  and  in  a 
private  capacity,  the  court  would  promptly  set  aside  such  action,  or 
halt  it,  upon  the  application  of  the  persons  represented,  whether  the 
action  of  the  representative  was  or  was  not  for  the  benefit  of  those 
whom  he  represented.  That  principle  has  never  been  successfully  as- 
sailed or  disturbed,  but  has  been  followed  with  approval  ever  since. 
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It  was  held  in  Barnes  v.  Brown,  80  N.  Y.  527,  where  a  contract 
had  been  made  between  the  directors  of  a  corporation  and  an  in- 
dividual director,  that,  if  he  had  attempted  to  perform  the  contract 
while  he  was  director,  the  stockholders  could  probably  have  inter- 
vened by  some  suit  in  equity,  adapted  to  the  nature  of  the  case,  to 
nullify  the  contract  as  to  him,  or  to  restrain  him  from  the  perform- 
ance thereof,  or  to  compel  him  to  resign  his  office  of  director  or  give 
up  the  contract*  In  any  view  of  the  case,  it  was  not  absolutely  void, 
but  voidable,  at  the  election  of  the  corporation  or  its  stockholders. 

In  Metropolitan  Elevated  Railway  Company  v.  Manhattan  Railway 
Company,  14  Abb.  N.  C.  272,  the  court  holds: 

"I  think,  therefore,  that  the  undoubted  rule  of  law  In  this  state  Is  that 
every  contract  entered  Into  by  a  director  with  his  corporation  may  be  avoid- 
ed by  the  corporation  within  a  reasonable  time,  irrespective  of  the  merits  of 
the  contract  Itself." 

In  Duncomb  v.  New  York,  H.  &  N.  R.  Co.,  84  N.  Y.  190-198,  it 
is  held: 

"It  is  not  intended  to  deny  or  question  the  rule  that,  whether  a  director 
of  a  corporation  is  to  be  called  a  trustee  or  not,  in  a  strict*  sense,  there  can 
be  no  doubt  that  his  character  is  fiduciary,  being  intrusted  by  others  with 
powers  which  are  to  be  exercised  for  the  common  and  general  interests  of 
the  corporation,  and  not  for  his  own  private  interests,  and  that  he  falls, 
therefore,  within  the  doctrine  by  which  equity  requires  that  confidence  shall 
not  be  abused  by  the  party  in  whom  it  is  reposed,  and  which  it  enforces  by 
imposing  a  disability,  either  partial  or  complete,  upon  the  party  intrusted  to 
deal,  on  his  own  behalf,  in  respect  to  any  matter  involving  such  confidence. 

•  ♦  ♦  Nor  is  it  at  all  questioned  that,  in  such  cases,  the  right  of  the  bene- 
ficiary or  those  claiming  through  him  to  avoidance  does  not  depend  upon  the 
question  whether  the  trustee  in  fact  has  acted  fraudulently,  or  in  good  faith 
and  honestly,  but  is  founded  upon  the  known  weakness  of  human  nature, 
and  the  peril  of  permitting  any  sort  of  collision  between  the  personal  Inter- 
ests of  the  individual  and  his  duties  as  trustee,  in  his  fiduciary  character." 

In  Munson  v.  Syracuse,  Geneva  &  Corning  Railroad  Company,  103 
N.  Y.  58,  73,  8  N.  E.  355,  358,  it  is  held: 

"But  we  are  of  opinion  that  the  contract  of  September  14,  1875,  is  repug- 
nant to  the  great  rule  of  law  which  invalidates  all  contracts  made  by  a  trus- 
tee or  fiduciary,  in  which  he  is  personally  interested,  at  the  election  of  the 
,  party  he  represents.  There  is  no  controversy  as  to  the  facts  bringing  the 
case  as  to  Munson  within  the  operation  of  the  rule.  He  and  his  associates 
were  dealing  with  a  corporation  in  which  Munson  was  a  director,  in  a  matter 
where  the  interests  of  the  contracting  parties  were  or  might  be  in  conflict. 
The  contract  bound  the  corporation  to  purchase,  and  Munson,  as  one  of  the 
directors,  participated  in  the  action  of  the  corporation  in  assuming  the  obli- 
gation, and  in  binding  itself  to  pay  the  price  primarily  agreed  upon  between 
the  plaintiffs  and  Magee.  He  stood  in  the  attitude  of  selling  as  owner  and 
purchasing  as  trustee.  The  law  permits  no  one  to  act  in  such  inconsistent 
relations.  It  does  not  stop  to  inquire  whether  the  contract  or  transaction  was 
fair  or  unfair.  It  stops  the  inquiry  when  the  relation  is  disclosed,  and  sets 
aside  the  transaction,  or  refuses  to  enforce  it,  at  the  instance  of  the  party 
whom  the  fidtunary  undertook  to  represent,  without  undertaking  to  deal  with 
the  question  of  abstract  Justice  in  the  particular  case.  It  prevents  frauds, 
by  making  them  as  far  as  may  be  impossible,  knowing  that  real  motives  often 
elude  the  most  searching  inquiry,  and  it  leaves  neither  to  Judge  nor 'Jury  the 
right  to  determine  upon  a  consideration  of  its  advantages  or  disadvantages, 
whether   a   contract   made   under   such   circumstances   shall   stand   or  fall. 

*  *  ♦  The  contract  on  its  face  notified  Munson*s  associates  of  his  relation 
to  the  corporation,  and  that  the  contract  was  subject  to  be  defeated  on  that 
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ground;  and,  on  the  other  hand,  a  corporation,  In  order  to  deft»t  a  contract 
entered  Into  by  directors,  In  which  one  or  more  of  them  had  a  private  in- 
^terest,  Is  not  bound  to  show  that  the  Influence  of  the  director  or  directors 
having  the  private  interest  determined  the  action  of  the  board.  The  law  can- 
not accurate!)'  measure  the  influence  of  a  trustee  with  his  associates,  nor 
will  it  enter  into  the  inquiry,  in  an  action  by  the  trustee  in  his  private  ca- 
pacity, to  enforce  the  contract  in  the  making  of  which  he  participated.  Tbe 
value  of  the  rule  of  equity  to  which  we  have  adverted  lies  to  a  great  extent 
in  its  stubbornness  and  inflexibility.  Its  rigidity  gives  it  one  of  its  chief  uses 
as  a  preventive  or  discouraging  influence,  because  it  weakens  the  temptation 
to  dishonesty  or  unfair  dealing  on  the  part  of  trustees,  by  vitiating,  without 
attempt  at  discrimination,  all  transactions  in  which  they  assume  the  dual 
character  of  principal  and  representative." 

See  Barr  v.  New  York,  Lake  Erie  &  Western  Railroad  Company, 
125  N.  Y.  263,  26  N.  E.  145,  where  it  is  held  that  the  rule  as  stated 
above — 

"extends  to  all  transactions  where  the  individuaFs  personal  interest  may  be 
brought  into  conflict  with  his  acts  in  a  fiduciary  capacity,  and  it  works  in- 
dependently of  the  questions  of  whether  there  was  fraud,  or  whether  there 
was  a  good  intention.  Where  the  possibility  of  such  a  conflict  exists,  there  is 
the  danger  intended  to  be  guarded  against  by  the  absoluteness  of  the  rule. 
But  the  rule  does  not  operate  to  avoid  ab  initio  all  transactions  of  a  trustee 
where  he  is  interested,  but  is  generally  limited  in  its  operation  to  rendering 
them  voidable,  at  the  election  of  the  party  whose  interests  are  concerned  in 
the  question  of  their  aflirmance  or  disafllrmance." 

It  appears  here  that  the  plaintiflF  prepared  the  contract  of  his  em- 
ployment, that  such  contract  was  approved  by  the  executive  com- 
mittee, and  that  the  officers  of  the  company  were  directed  by  the 
executive  committee  to  sign  the  contract.  Later,  at  a  meeting  of  the 
board  of  directors  at  which  the  plaintiff  was  present,  the  minutes  of 
the  executive  committee  meeting  in  question  were  unanimously  ap- 
proved, so  that  the  plaintiff  voted  to  approve  his  own  contract.  I 
think  we  have  examined  far  enough  now  to  show  that  this  action 
of  the  defendant  in  disaffirming  this  contract  and  discharging  the 
plaintiff  was  within  the  decisions  and  in  compliance  therewith. 

It  appears  that  there  was  some  small  amount  of  services  rendered 
after  his  last  payment;  that  is,  his  last  payment  was  for  services 
including  January  31,  1907,  and  he  was  discharged  some  time  in  Apiril. 
However,  as  it  appeared  from  the  testimony  that  the  plaintiff  was 
absent  in  Europe  on  full  pay  for  two  months,  and  also  a  month  in 
the  West  Indies  and  other  places,  where  he  was  rendering  no  services 
under  this  contract,  I  think  that  he  has  no  claim  against  the  company 
for  anything  additional  to  that  which  he  has  been  paid. 

Where  employment  is  sought  from  the  directors,  and  payment 
therefor  claimed  by  a  director  of  a  corporation  for  services  which 
might  otherwise  be  fairly  claimed  to  be  required  as  a  director,  the 
burden  is  on  the  director  to  show  that  employment  necessary,  and 
that  the  duties  which  he  performed  for  his  corporation  were  separate 
and  distinct  from  his  duties  as  a  director,  and  that  tlie  services  were 
reasonably  worth  what  was  charged  therefor,  or  agreed  to  be  paid 
therefor.    This  burden  I  do  not  think  the  plaintiff  met  in  this  case. 

The  referee  holds  in  his  opinion  that  a  corporation  can  manage  its 
purely  business  affairs  better  than  can  the  courts,  and  should  be  inter- 
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fered  with  by  the  courts  in  such  matters  only  in  exceptional  cases. 
While  that  is  true,  it  is  also  true  that  the  judgment  here  proceeds 
upon  the  theory  that  the  original  action  of  employing  the  plaintiff, 
a  director,  was  correct  and  valid  by  the  board  of  directors,  and  that 
his  subsequent  discharge  by  the  board  of  directors  was  invalid.  Cer- 
tainly, if  the  directors  should  be  sustained  in  the  employment  of 
plaintiff  on  the  theory  advanced,  they  should  also  be  sustained  in  the 
discharge,  as  reasonably  promptly  after  the  change  of  the  directorate 
the  contract  was  disaffirmed. 

It  follows  that  the  judgment  should  be  reversed  as  to  the  claim  for 
services,  and  a  new  trial  granted,  with  costs  and  disbursements. 

I  concur  with  the  majority  opinion  as  to  its  disposition*  made  as 
to  the  counterclaim  of  $5,000,  balance  unpaid  on  bond  subscription. 


UHLER  V.  UHLEIt 
(Supreme  Court,  Special  Term,  New  York  County.     March,  1011.) 

1.  Husband  and  Wife  (|  278*) — Support  of  Wife— Release  of  Liability— 

Validity. 

rnder  Domestic  Relations  Law  (Laws  1896,  c.  272)  |  21  (Consol.  Laws 
1909,  c.  14,  I  51),  prohibiting  contracts  to  relieve  liability  to  support  one's 
wife,  a  wife's  agreement,  for  |425,  to  forever  release  such  liability.  Is  In- 
valid, where  that  amount  is  grossly  disproportionate  to  the  husband's 
income. 

lEd.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent.  Dig.  H  1046- 
1053;    Dec.  Dig.  f  278.*] 

2.  Divorce  (f  31*) — Abandonment  and  Nonsupport. 

One^s  refusal  to  support  his  wife  and  to  live  with  her  entitles  her  to  a 
separation  from  bed  and  board  forever. 

[Ed.  Note.--For  other  cases,  see  Divorce,  C«nt  Dig.  §f  95,  96;  Dec.  Dig. 
«  31.*] 

Action  by  Sophia  Uhler  against  Samuel  Uhler.  Decree  for  plain- 
tiff. 

Max  Franklin  ( Sidney  S.  Levine,  of  counsel),  for  plaintiff. 
M.  &  B.  Jaffe,  for  defendant. 

GIEGERICH,  J.  Plaintiff  brings  this  action  against  her  husband 
for  a  separation  upon  the  ground  of  abandonment  and  nonsupport. 
The  marriage  took  place  in  Colorado  in  May,  1907,  and  in  the  fol- 
lowing September  the  defendant  abandoned  the  plaintiff  and  came 
to  New  York  City.  About  two  years  afterwards,  during  which  in- 
terval he  had  sent  her  only  $120  for  her  support,  she  borrowed  money 
and  came  on  to  New  York.  After  arriving  here  she  entered  into  a 
written  agreement  with  him  on  the  18th  day  of  October,  1909,  where- 
by in  consideration  of  the  sum  of  $425  paid  to  her  she  released  him 
forever  from  all  claims  for  support  and  maintenance.  She  was  not 
represented  by  any  attorney  in  the  transaction.  The  only  attorney 
who  was  consulted  or  who  took  any  part  was  a  member  of  the  firm 
which  appears  for  the  defendant  in  this  action.    At  the  time  the  agree- 
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nient  was  made  the  plaintiff  owed  debts  incurred  for  her  maintenance 
in  an  amount  in  excess  of  the  $425  provided  for.  Upon  the  trial  she 
testified  that  she  was  unable  to  read  English,  and  that  she  did  not 
understand  that  the  sum  mentioned  was  to  cover  her  future  support, 
but  thought  it  was  given  only  on  account  of  her  claim  for  nonsup- 
port  during  the  two  years  preceding. 

[1]  It  is  manifest  that  a  provision  so  glaringly  inadequate  and  a 
contract  so  manifestly  improvident  should  not  be  allowed  to  stand  in 
the  way  of  the  plaintiff's  recovery  of  a  sum  reasonably  sufficient  for 
her  support.  It  is  true  that  the  power  of  a  wife  to  make  contracts 
and  bind  herself  by  them  has  been  steadily  enlarged  bjr  the  Legis- 
lature of  this  state,  beginning  in  1848,  and  culminating  m  section  21 
of  chapter  272  of  the  domestic  relations  law  enacted  in  1896  (now  in- 
cluded in  section  51,  c.  14,  Consol.  Laws  1909);  but  the  enactment 
expressly  excepts  the  power  of  a  husband  and  wife  to  make  a  jon- 
tract  "to  relieve  the  husband  from  his  liability  to  support  his  wife." 
The  question  must  always  necessarily  be,  whenever  a  contract  like 
tlie  present  one  is  brought  before  the  court  for  adjudication,  whether 
or  not  the  provision  made  for  the  wife  is  reasonably  adequate,  be- 
cause, if  it  is  not,  then  the  contract  comes  within  the  exception  above 
quoted  and  is  ineffective.  Before  the  present  statute  was  passed  it 
was  the  law  that  only  where  the  provision  for  the  maintenance  of 
the  wife  was  suitable  and  equitable  would  it  be  enforced.  (Hunger- 
ford  v.  Hungerford,  161  N.  Y.  550,  56  N.  E.  117,  and  cases  there 
cited),  and  such  is  still  the  law  (Winter  v.  Winter,  191  N.  Y.  462.  84 
N.  E.  382,  16  L.  R.  A.  [N.  S.l  710).  In  the  latter  case,  at  page  474. 
of  191  N.  Y.,  at  page  386  of  84  N.  E.  (16  L.  R.  A.  [N.  S.]  710),  the 
court  said,  referring  to  the  provision  with  respect  to  relieving  a  hus- 
band from  his  liability  to  support  his  wife : 

"The  clause  In  question  was  not  intended  to  change,  but  to  preserve,  the 
law  as  it  previously  existed,  and  to  prevent  the  broad  powers  committed  t») 
the  wife  by  the  fore  part  of  the  section  to  make  any  contract  *wlth  any  per- 
son, including  her  husband/  from  opening  the  door  so  wide  that  she  cvuld 
release  her  husband  from  hJs  liability  without  any  adequate  provision  for 
her  support  being  made  by  him." 

In  the  present  case,  as  above  said,  the  provision  is  glaringly  inade- 
quate. The  sum  paid,  invested  at  the  highest  legal  rate  of  interest, 
or  even  in  the  purchase  of  an  annuity,  would  bring  to  the  plaintiff  so 
small  a  return  as  to  be  grossly  disproportionate  to  the  admitted  in- 
come of  the  defendant,  small  though  it  be.  The  separation  agreement 
is  therefore  not  effective  as  a  defense. 

[2]  The  evidence  satisfies  me  that  subsequent  to  the  execution  of 
such  separation  agreement  the  plaintiff  unconditionally  offered  to  live 
and  cohabit  with  the  defendant,  and  that  he  refused  to  do  so,  and 
also  refused  to  support  and  maintain  her.  It  follows  that  the  plain- 
tiff is  entitled  to  a  judgment  of  separation  from  bed  and  board  for- 
ever. The  amount  of  alimony  will  be  fixed  when  the  requests  for 
findings  are  passed  upon.  The  plaintiff's  attorney  may,  if  he  wishes, 
withdraw  the  requests  for  findings,  a  copy  of  which  has  heretofore 
been  served  upon  the  defendant's  attorneys,  and  substitute  in  its  stead 
amended  ones,  with  proof  of  service.     As  the  defendant's  requests 
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do  not  appear  to  have  been  served  on  the  plaintiff's  attorney,  the  same 
or  amended  ones  should  be  so  served. 

Requests  for  findings  should  be  served  within  five  days  after  the 
publication  hereof,  and  a  memorandum  relative  to  the  proposed  find- 
ings, including  the  amount  of  permanent  alimony,  may  be  left  with 
the  clerk,  together  with  the  other  papers  in  the  case,  within  two  days 
after  such  service.  The  papers  received  by  me  have  been  returned  to 
the  clerk. 


I^HLLER  V.  MILLER. 
(Supreme  Court,  Appellate  Division,  First  Department     April  7,  1911.) 

Plsading  (§  317*) — Bill  of  PABTicrLARS. 

In  an  action  by  tlie  holder  of  a  note  against  the  executor  of  a  decedent, 
the  executor  moved  that  he  be  furnished  a  copy  of  the  note  and  a  state- 
ment as  to  the  actual  consideration.  Before  the  motion  was  heard,  an 
order  was  made  allowing  the  defendant  an  inspection.  Held,  that  he  was 
entitled  to  a  bill  of  particulars  as  to  the  consideration,  and  his  affidavit 
that  he  knew  nothing  of  the  consideration  is  sufficient  to  authorize  the 
granting  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  §  317.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mary  Ella  Miller  against  Gordon  D.  Miller,  as  executor 
of  the  last  will  and  testament  of  Alexander  Miller,  deceased.  From 
an  order  denying  in  part  a  motion  for  a  bill  of  particulars,  defendant 
appeals.    Order  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Mark  Ash,  for  appellant. 

C.  E.  Thorn,  for  respondent. 

SCOTT,  J.  The  defendant  appeals  from  an  order  denying,  in 
part,  his  motion  for  a  bill  of  particulars.  The  plaintiff  sues  the 
executor  of  her  deceased  husband's  estate.  She  sues,  among  other 
things,  upon  two  promissory  notes  and  a  check  alleged  to  have  been 
made  by  deceased  in  his  lifetime,  either  to  the  order  of  plaintiff  or 
to  bearer,  and  delivered  to  her,  each  of  which  is  also  alleged  to  have 
been  made  for  a  valuable  consideration.  The  defendant,  who  was  the 
brother  of  the  deceased  and  his  business  partner,  swears  that  he 
never  heard  of  the  notes  and  check  until  a  claim  was  served  upon 
him  as  executor,  and  that  he  knows  nothing  at  all  about  them.  Hi? 
motion  was  that  he  should  be  furnished  with  a  copy  of  each  of  the 
instruments,  and  with  a  statement  as  to  what  was  the  actual  con- 
sideration of  each. 

It  appeared  upon  the  hearing  of  the  motion  that  an  order  had 
already  been  made  allowing  the  defendant  an  inspection  of  the  notes 
and  check,  whence  it  was  argued  that  it  would  be  unnecessary  to 
furnish  defendant  with  copies  thereof,  and  upon  this  ground,  ap- 
parently, no  particulars   were  ordered  to  be  given   respecting  said 
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notes  and  check.  It  is  quite  apparent  that  an  inspection  of  the  notes 
and  check  will  futnish  no  information  as  to  the  real  consideration 
supporting  them.  As  between  plaintiff  and  defendant  the  considera- 
tion may  be  inquired  into,  and  the  defendant  is  entitled  to  know 
what  the  plaintiff  claims  that  the  consideration  really  was.  The  pur- 
pose of  the  bill  of  particulars  containing  such  information  is  not  to 
furnish  evidence  for  the  defendant,  but  to  limit  and  define  the  scope 
of  the  controversy.  As  the  defendant  is  an  executor,  he  is  not  to  be 
presumed  to  have  knowledge  on  the  subject,  and  he  affirmatively  de- 
clares that  he  has  no  such  knowledge.  There  is  abundant  authority 
for  granting  a  motion  for  a  bill  of  particulars  under  such  circum- 
stances. Gasworks  Co.  v.  Standard  Gaslight  Co.,  47  Hun,  255 ;  Riggs 
V.  Buckley,  2  App.  Div.  618,  37  N.  Y.  Supp.  1095 ;  Harris  v.  Druck- 
lieb,  128  App.  Div.  276,  112  N.  Y.  Supp.  671. 

The  order,  in  so  far  as  it  denied  a  bill  of  particulars  of  the  consid- 
eration alleged  to  have  been  given  for  the  notes  and  check,  is  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion  for  such 
particulars  granted.    All  concur. 


'> 


SMITH  V.  WESTERN  PAC.  RY.  OO. 
(Supreme  Court,  AppeUate  Division,  First  Department.    April  21,  1911.) 

1.  Tbial  (§  3*) — Separate  Trial  of  Issues— Statutes— CoNarrRuciioir. 

Under  Code  Civ.  Proc.  §  073,  providing  that  the  court  In  its  discretion 
may  order  one  or  more  Issues  to  ke  separately  tried  prior  to  trial  of  the 
other  issues  in  the  case,  it  should  appear  that  the  plea  to  be  tried  has  a 
reasonable  basis  to  rest  on,  and  is  not  interposed  merely  for  delay,  and 
that  it  can  be  tried  without  involving  the  trial  of  the  merits. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  (  7 ;   Dec  Dig.  (  3.*1 

Jury  (§  31*) — Right  to  Jury  Trial— Constitutionai,  Law. 

Code  Civ.  Proc.  §  973,  providing  that  the  court  in  its  discretion  may 
order  one  or  more  issues  to  be  separately  tried  prior  to  any  trial  of  the 
other  issues  in  the  case,  does  not  violate,  because  permitting  dllTerent  is- 
sues in  the  same  case  to  be  separately  tried  before  different  Juries.  Const 
art.  1,  I  2,  providing  for  trial  by  jury,  not  being  designed  to  limit  the  dis- 
cretion of  the  Legislature  in  prescribing  the  procedure  by  which  the  trial 
shall  be  had. 

lEd.  Note. — For  other  cases,  see  Jury,  Dec.  Dig.  §  31.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  E.  W.  Smith  against  the  Western  Pacific  Rail- 
way Company.  From  an  order  directing  that  certain  issues  of  fact 
and  law  be  tried  prior  to  the  trial  of  the  other  issues  in  the  case, 
plaintiff  appeals.     Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Thomas  B.  Hardin,  for  appellant. 

F.  W.  M.  Cutcheon,  for  respondent. 

SCOTT,  J.  This  is  an  appeal  from  an  order  directing  a  certain 
issue  in  the  action  to  be  separately  tried,  prior  to  the  trial  of  the  other 

•For  other  cases  see  same  topic  &  S  number  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezw 
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issues  in  the  case.  The  action  is  for  a  large  sum  of  money  claimed  to 
be  due  to  the  plaintiff  as  compensation  for  services  rendered  in  ne- 
gfotiating  or  assisting  in  the  negotiation  of  the  sale  of  bonds  of  the 
defendant.  The  defendant,  besides  denying  all,  or  nearly  all,  of  the 
allegations  of  the  complaint,  sets  up  a  number  of  separate  defenses, 
one  of  which  is  that  the  action  is  barred  by  the  statute  of  limitations 
of  the  state  of  California,  of  which  defendant  is  a  resident,  and  by 
the  statute  of  limitations  of  the  state  of  New  York. 

It  is  the  issue  raised  by  this  separate  defense  that  the  order  ap- 
pealed from  directs  to  be  tried  separately  and  before  the  trial  of  the 
other  issues  in  the  case.  The  section  of  the  Code  of  Civil  Procedure 
under  which  the  order  is  made  is  section  973,  which  reads  as  follows : 

•*The  court  in  Its  discretion  mny  order  one  or  more  Issues  to  be  separately 
tried  prior  to  any  trial  of  the  other  issues  in  the  case." 

The  section  is  comparatively  new,  having  been  enacted  in  1907. 
and  has  not  as  yet  received  much  judicial  consideration.  The  direction 
of  the  statute  is  that  the  order  shall  rest  in  the  discretion  of  the 
court,  which  should  be  judiciously  and  perhaps  sparingly  exercised. 
If  the  court's  discretion  be  so  exercised,  the  section  should  prove  to 
be  of  distinct  benefit,  by  saving  the  time  of  the  court  and  its  litigants, 
and  by  reducing  the  expense  of  litigation.  In  general,  the  appli- 
cation of  the  statute  will  doubtless  be  found  to  be  riiost  useful  and 
beneficial,  if  confined  to  the  trial  of  pleas  in  bar,  such  as  the  statute 
of  limitations,  pleas  to  the  jurisdiction,  and  in  some  cases  to  pleas  of 
a  former  adjudication.  In  short,  the  section  can  be  most  usefully 
applied  to  the  case  of  an  issue  which,  if  determined  in  one  way,  will 
end  the  litigation  and  render  a  trial  upon  the  merits  unnecessary. 

[1]  It  should  also  appear  that  the  plea  to  be  tried  is  one  which 
has  a  reasonable  basis  to  rest  upon,  and  is  not  interposed  merely  for 
delay,  and  it  should  also  be  one  which  can  be  tried  and  disposed  of 
without  involving  the  trial  of  the  merits.  The  order  now  appealed 
from  meets  these  requirements. 

[2]  Indeed,  the  appellant  bases  his  objection,  not  upon  any  abuse 
of  discretion  in  making  the  order,  but  upon  the  supposed  invalidity 
of  the  section  of  the  Code  under  which  it  is  made.  He  insists  that  the 
section  is  unconstitutional,  because  it  will  permit  different  issues  in 
the  same  case  to  be  separately  tried  before  different  juries.  The  pro- 
vision of  the  Constitution  referred  to  is  contained  in  section  2,  art. 
1,  and  provides: 

•*That  trial  by  jury  in  all  cases  in  which  it  hath  heretofore  been  used  in 
the  colony  of  New  York  shall  be  established  and  remain  inviolate  forever." 

It  is  well  settled  that  the  purpose  of  this  provision  was  to  preserve 
inviolate  the  institution  of  trial  by  jury  as  it  existed  prior  to  1777, 
but  was  not  designed  to  limit  the  discretion  of  the  Legislature  in 
prescribing  the  procedure  by  which  the  trial  shall  be  had.  Walker 
V.  New  Mexico  &  Southern  Pacific  R.  R.  Co.,  165  U.  S.  593,  17  Sup. 
Ct.  421,  41  L.  Ed.  837.  The  separate  trial  of  the  issue  raised  by  a 
plea  in  bar  and  that  raised  by  a  plea  of  not  guilty  has  .long  been  known 
in  the  trial  of  criminal  causes,  and  it  has  been  held  to  lie  wholly  in  the 
discretion  of  the  trial  court  whether  such  separate  trial  shall  be  had 
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before  the  same  or  different  juries.  People  v.  Trimble,  60  Hun,  364, 
15  N.  Y.  Supp.  60,  affirmed  131  N.  Y.  118,  29  N.  E.  1100;  People  v. 
Connor,  142  N.  Y.  130,  36  N.  E.  807. 

We  can  discover  no  constitutional  infirmity  in  the  section  of  the 
Code  under  which  the  order  was  made,  and,  as  the  court's  discretion 
was  properly  exercised,  the  order  appealed  from  must  be  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 


KOWAL  V.  LEHRMAN  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

1.  Husband  and  Wife  (§  23%*) — Agency  of  Wife— Unauthorized  Act  of 

Agent— Ratification. 

A  husband  may  ratify  the  unauthorized  act  of  his  wife  in  loaning  his 
money  to  a  third  person. 

[E3d.  Note. — For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  |  147; 
Dec.  Dig.  §  23%.*] 

2.  Husband  and  Wife  (§  23%*)--Agenct  of  Wife  for  Husbani>— Ratifica- 

tion—Evidence. 

The  bringing  by  a  husband  of  an  action  for  money  loaned  by  his  wife 
to  a  third  person,  on  the  theory  that  the  money  belonged  to  him,  is  soiue 
evidence  that  he  ratified  the  unauthorized  act  of  the  wife  in  making  the 
loan. 

[Ed.  Note.—For  other  cases,  see  Husband  and  Wife,  Dec  Dig.  |  23%.*] 

3.  Judgment  (|  665*) — Conclusiveness— I'brsons  Concluded— Parties. 

A  judgment  is  not  conclusive  in  a  second  action  merely  because  the 
same  question  was  at  issue  in  the  former  action ;  but  the  subsequent  ac- 
tion must  be  between  the  same  parties,  or  their  privies. 

[E)d.  Note.—For  other  cases,  see  Judgment,  Cent  Dig.  IS  11T7-11T9; 
Dec.  Dig.  §  665.*] 

4.  Judgment  (§  693*) — Conclusiveness— Persons  Concluded— Husbaiid  and 

Wife. 

A  judgment  dismissing  an  action  by  a  wife  for  money  loaned  by  her 
does  not  bar  a  subsequent  action  by  the  husband  for  the  money,  on  the 
theory  that  it  belonged  to  him,  and  that  the  wife  loaned  the  same. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent.  Dig.  (  1216 ;  Dec  Dig. 
§  693.*] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  Davis  Kowal  against  David  Lehrman  and  another.  From 
a  judgment  of  dismissal,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

John  Manheimer,  for  appellant. 
Emil  P.  Korkus,  for  respondents. 

PER  CURIAM.  [1,2]  This  action  is  brought  to  recover  money 
loaned  by  plaintiff  to  defendant.  The  only  witness  called  for  plain- 
tiff was  Fanny  Kowal,  his  wife,  who  testified  that  at  the  request  of 
defendants  she  loaned  them  money  which  belonged  to  her  husband, 
the  plaintiff  in  this  action.    Although  there  was  no  evidence  of  ex- 

*For  other  cases  see  same  topic  &  S  numbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexm 
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press  authority  on  his  part  to  make  such  loan,  if  the  act  was  unau- 
thorized, he  might  ratify  it;  and  the  bringing  of  this  action  may  be 
deemed  some  evidence  of  ratification. 

It  appeared  that,  some  three  months  before  this  action  was  brought, 
another  action  was  brought  in  the  name  of  the  witness  Fanny  Kowal 
to  recover  the  same  money,  and  in  that  action,  after  a  trial  upon  the 
merits,  judgment  was  rendered  dismissing  the  complaint.  The  wit- 
ness was  asked  on  cross-examination  whether  in  that  suit  she  did 
not  testify  that  the  money  which  was  loaned  belonged  to  her.  She 
denied  it,  and  asserted  that  she  then  testified  that  it  belonged  to 
her  husband,  as  she  did  upon  this  occasion.  At  the  close  of  her  evi- 
dence the  trial  judge  dismissed  the  complaint,  upon  the  ground  that 
the  judgment  in  the  former  action  was  res  adjudicata. 

[3]  In  this  we  think  he  erred.  A  judgment  is  not  conclusive  in 
a  second  action  merely  because  the  same  question  was  at  issue  in 
a  former  action  before  a  court  of  competent  jurisdiction.  The  sub- 
sequent action  must  be  between  the  same  parties  or  their  privies. 
Reynolds  v.  .Etna  Life  Ins.  Co.,  160  N.  Y.  635,  55  N.  E.  305 ;  Col- 
lins v.  Hydorn,  135  N.  Y.  320,  32  N.  E.  69. 

[4]  This  action  was  not  between  the  same  parties  as  the  former 
one,  nor  does  the  plaintiff  in  this  action  claim  under  the  plaintiff  in 
the  former  action.  It  is  quite  possible  that  judgment  was  rendered 
for  the  defendant  in  the  former  action  because  it  appeared  that  the 
plaintiff  therein  was  not  the  real  party  in  interest. 

In  any  event,  as  the  evidence  stands,  that  judgment  was  not  con- 
clusive, and  the  judgment  of  the  Municipal  Court  must  be  reversed, 
and  a  new  trial  ordered ;  costs  to  abide  the  event. 


BROWNE  V.  WEST  et  al. 
(Supreme  Court,  Appellate  Division,  Third  Department    March  8,  1911.) 

Appeal  from  Order  Entered  on  Report  of  Referee. 

Action  by  Thomas  A.  Browne  against  Walter  S.  West  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal.  Modified  and  affirmed 
conditionally. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  HOUGHTON, 
SEWELL,  and  BETTS,  JJ. 

Salisbury  &  Rowe,  for  appellants. . 
Edgar  T.  Brackett,  for  respondent. 

SEWELL,  J.  Order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event,  unless  plaintiff  stipulates,  within  30  days, 
to  reduce  the  recovery  to  $500,  in  which  case  the  judgment  is  modified, 
and,  as  so  modified,  affirmed  without  costs  to  either  party.  All  concur, 
except  BETTS,  J.,  dissenting  in  opinion. 

BETTS,  J.  (dissenting).  In  this  action  Mrs.  Walter  S.  Westi  of  the 
village  of  Ballston  Spa,  Saratoga  county,  N.  Y.,  went  to  Rutland,  Vt., 
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and  consulted  with  the  plaintiff,  a  lawyer  and  a  stranger  to  hen  He 
gave  her  certain  advice  on  that  and  other  occasions.  Some  time  there- 
after an  action  was  brought  for  a  separation  by  Mrs.  West  against  the 
defendant,  Walter  S.  West,  by  Senator  Edgar  T.  Brackett,  respond- 
ent's attorney  here.  The  separation  action  was  changed  by  an  amend- 
ment into  an  action  for  absolute  divorce,  which  was  obtained,  and  in 
that  action  $1,500  was  allowed  for  counsel  fee  and  $5,000  alinwny 
yearly  for  the  support  of  Mrs.  West  and  the  two  infant  children  of 
herself  and  the  incompetent,  Walter  S.  West.  The  interlocutory  judg- 
ment of  divorce  was  entered  on  February  10,  1908,  and  the  final  judg- 
ment of  divorce  on  July  11,  1908.  On  December  9,  1907,  Walter  S. 
West,  after  the  commencement  of  the  divorce  action  and  before  its 
termination,  was  adjudged  to  be  an  habitual  drunkard  and  incompe- 
tent to  manage  himself  or  his  affairs,  and  the  appellant  William  J. 
Delaney  was  appointed  the  committee  of  his  person  and  estate.  For 
the  advice  and  counsel  (and  some  disbursements)  plaintiff  g^ve  to 
Mrs.  West,  a  claim  was  presented  to  William  J.  Delaney,  the  commit- 
tee of  said  Walter  S.  West  under  the  statute,  rejected  or  disputed  b>' 
him,  a  trial  was  had  before  a  referee,  who  found  for  the  plaintiff  the 
sum  of  $4,500  for  such  legal  services  and  disbursements,  whereupon 
the  committee  has  appealed  from  the  judgment  entered  thereon  to 
this  court. 

I  think  no  recovery  can  be  had  in  this  case  upon  the  facts  shown 
before  the  referee  and  upon  which  the  judgment  is  founded  for  at 
least  three  reasons :  First.  That  the  services  rendered  by  the  plaintiff 
to  Mrs.  West  were  not  necessaries  within  any  decision  in  this  state 
or  as  the  law  now  is.  Second.  If  they  were  necessaries,  the  only 
ground  on  which  a  recovery  could  be  had  here  would  be  on  the  theor)' 
that  such  services  were  necessary  for  the  preparation  of  the  separation 
action.  No  such  recovery  can  be  had  if  the  action  is  brought  for 
absolute  divorce.  The  plaintiff  was  not  admitted  to  practice  in  this 
state,  hence  could  not  and  did  not  bring  the  action  for  a  separation. 
Third.  If  necessary  and  rendered  in  the  action  for  a  separation  or  as 
a  preliminary  thereto,  the  separation  action  was  not  tri^  but  ripened 
into  an  action  for  an  absolute  divorce,  and  in  that  action  the  plaintiff 
Mrs.  West  was  allowed  $1,500  for  counsel  and  $5,000  for  alimony. 
It  is  to  be  .assumed  that  the  court  would  make  the  allowance  for  coun- 
sel fee  cover  all  proper  and  legal  allowances  to  the  time  that  it  was 
granted  in  the  action,  which,  of  course,  covered  separation  and  di- 
vorce, and  no  services  have  been  rendered  since,  nor  could  there  be  in 
that  action ;  hence  this  incompetent's  estate  has  already  been  charged 
with  the  full  amount  that  there  is  any  authority  to  charge  it  with  in 
this  court,  or  that  it  rightly  should  be  charged  with. 

The  evidence  shows :  That  all  of  Mrs.  West's  bills  were  paid  by  her 
husband.  That  this  plaintiff  only  presented  one  bill,  and  that  of  $25. 
to  her,  which  was  at  once  paid.  Walter  S.  West  is  a  residuary  legatee 
and  devisee  in  about  one-third  of  the  large  estate  of  his  father,  the 
late  George  West,  and,  if  he  lives  to  arrive  at  the  age  of  40  years,  will 
obtain  such  one- third.  In  the  meantime  his  only  income  is  derived 
from  that  estate,  and  is  about  $7,000  per  year.  Allowing  the  most 
liberal  construction  of  the  somewhat  confusing  testimony  of  the  plain- 
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tiff  as  to  the  number  of  interviews  that  he  had  with  Mrs.  West,  it 
would  appear  that  there  were  12  of  them,  most  of  them  in  Vermont, 
some  in  Ballston  Spa,  her  home,  and  one  at  least  in  New  York.  The 
plaintiff  testifies  that  what  Mrs.  West  consulted  him  for  and  desired 
advice  from  him  concerning  was  an  action  for  a  divorce  in  the  first 
interview,  September  12,  1906,  at  Rutland,  Vt.,  and  in  most  of  the 
subsequent  interviews,  although  she  did  ask  for  some  information  con- 
cerning the  extent  of  her  husband's  estate  and  the  rights  which  she 
and  her  children  might  have  under  her  husband's  father's  will.  The 
first  interview  between  the  plaintiff  and  Mrs.  West  was  at  Rutland, 
Vt.,  where  the  plaintiff  was  a  practicing  attorney  of  that  state,  and 
had  then  been  admitted  some  seven  or  eight  years.  He  has  not  held 
a  judicial  of?*ce  there  or  elsewhere,  although  the  referee  refers  to  him 
as  "Judge."  He  is  admitted  to  practice  in  the  United  States  courts, 
but  not  in  the  courts  of  the  state  of  New  York. 

Mrs.  West  testifies  that  she  went  to  Rutland  to  consult  this  attorney 
so  her  husband  might  not  learn  of  her  consulting  any  attorney,  yet 
on  October  16,  1906,  a  little  over  one  month  after  the  first  interview, 
the  plaintiff  came  to  the  village  of  Ballston  Spa,  where  Judge  L'Amo- 
reaux  and  Mrs.  West  and  Walter  S.  West  all  resided,  and  consulted 
with  said  I^'Amoiseaux  as  to  the  situation  of  Mrs.  West  and  concern- 
ing her  matters.  Later  another  consultation  was  had  with  Judge 
L'Amoreaux,  at  which  Mrs.  West  was  present,  in  New  York  City,  in 
Judge  L'Amoreaux's  New  York  City  office.  During  the  entire  time 
that  the  plaintiff  was  consulting  with  Mr.  Browne,  or  at  least  most  of 
the  interviews,  he  declares  she  was  asking  for  a  divorce,  and  request- 
ing a  divorce,  and  he  was  advising  her  not  to  take  such  action.  In  her 
first  interview  plaintiff  testifies: 

"Mrs.  West  said  she  desired  to  consult  with  me  in  reference  to  mat- 
ters pertaining  to  her  domestic  relations.  She  went  into  some  details  in  ref- 
erence to  the  circumstances  then  existing  or  rather  at  Ballston  Spa  at  her 
home  and  wanted  to  know  of  me,  in  my  Judgment,  if  it  did  not  constitute 
grounds  for  divorce,  if  that  would  not  be  the  proper  thing  for  her  to  do  at 
that  time  to  bring  a  proceeding  for  a  divorce.** 

Plaintiff  stated  that  it  did  constitute  proper  grounds  for  divorce. 
In  the  second  interview  Mr.  Browne  "again  advised  Mrs.  West  not  to 
bring  proceedings  for  a  divorce,"  as  he  testifies,  and  he  advised  her 
at  numerous  times  against  a  divorce,  and  on  the  18th  of  November, 
1907,  he  testifies  that  he  saw  that  Mrs.  West  "had  arrived  at  that  stage 
where  my  advice  to  her,  not  considering  any  steps  looking  toward  a 
divorce,  had  ceased  to  have  any  influence  with  her.  She  said  condi- 
tions had  got  to  such  a  pass  she  simply  could  not  continue,  and,  that 
if  I  persisted  in  saying  she  ought  not  to  have  a  divorce  and  persisted 
in  advising  not  to  take  any  steps  looking  toward  a  divorce,  she  would 
simply  have  to  do  something  else,  she  simply  could  not  continue  and 
put  up  with  it  any  longer.  I  asked  her  if  there  was  an  attorney  in 
whom  she  had  confidence  in  Saratoga,  and  I  would  be  glad  to  talk  with 
him.  She  said  Senator  Brackett."  Later  Senator  Brackett  brought 
the  action,  and  about  January  29,  1908,  plaintiff's  services  were  ended 
in  connection  with  the  affair. 
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Thus  it  appears  here  that  Mrs.  West  living  in  the  village  of  Ballston 
Spa  where  also  lived  a  very  competent  lawyer,  T Amoreaux,  whom 
she  well  knew  and  who  was  in  every  way  able  to  advise  her  and  who 
did  advise  her,  and  that  seven  miles  away,  in  the  village  of  Saratogfa 
Springs,  Senator  Brackett  resided,  thoroughly  competent,  whom  she 
had  confidence  in  and  whom  she  subsequently  employed  to  bring  her 
action,  neither  of  whom  had  any  entanglements  with  the  West  estate, 
consults  with  a  lawyer  in  Vermont,  a  stranger  who  cannot  and  does 
not  bring  her  action,  and  this  lawyer  now  attempts  to  hold  the  hus- 
band's estate  for  the  value  of  such  services  on  the  ground  that  they 
were  necessaries  (within  the  meaning  of  the  legal  decisions)  for  her 
to  have,  I  think  such  is  not  the  law  of  this  state,  and  that  such  a  claim 
should  not  be  supported.  What  are  necessaries  in  any  given  case  for 
which  a  wife  can  bind  her  husband's  estate  must  be  determined  by  the 
facts  in  each  case.  This  court  will  take  judicial  notice  that  in  Ballston 
Spa  and  Saratoga  Spa  are  many  thoroughly  competent  lawyers,  offi- 
cers of  this  court,  whom  Mrs.  West  could  well  have  consulted  and 
employed,  and  who  could  have  advised  her  of  her  rights  and  obtained 
them  for  her,  and  at  least  two  of  whom  she  did  consult,  and  one  of 
whom,  Senator  Brackett,  did  act  for  her  in  court  in  her  case,  and  that 
she  was  not  driven  to  Vermont.  All  th#BElief  she  needed,  all  the  nec- 
essaries that  any  decision  can  hold  that  she  was  entitled  to,  she  coukl 
obtain  near  by.  If  she  can  bind  her  husband's  estate  by  employing 
lawyer  Browne  from  Rutland,  Vt.,  she  could  logically  do  the  same  if 
she  had  employed  lawyer  Smith  from  Los  Angeles,  CaL,  or  lawj'er 
Jones  from  Austin,  Tex. 

The  nearest  perhaps  that  any  decision  comes  to  holding  what  is 
claimed  here,  and  a  case  which  is  cited  by  the  referee  in  his  report,  is 
Naumer  v.  Gray,  28  App.  Div.  529,  51  N.  Y.  Supp.  222,  an  action  re- 
ported also  in  41  App.  Div.  361,  58  N.  Y.  Supp.  476.  That  was  an 
action  in  which  the  plaintiflF,  a  lawyer  in  this  state,  sued  the  husband 
for  the  value  of  legal  services  rendered  by  him  in  the  institution  and 
prosecution  of  an  action  against  the  husband  by  his  wife  for  a  separa- 
tion upon  the  ground  of  cruel  and  inhuman  treatment.  A  recover}' 
was  permitted  in  that  case,  but  it  was  held  that  to  succeed  in  it  the 
plaintiff,  the  attorney,  must  show  affirmatively  that  the  suit  was  for 
the  protection  and  support  of  the  wife,  and  that  the  conduct  of  the 
husband  was  such  as  to  render  its  institution  and  prosecution  reason- 
able and  proper,  and  that  no  alimony  and  counsel  fee  had  been  granted 
or  paid.  The  court  said  in  reference  to  a  more  drastic  rule  in  Eng- 
land that  we  should  hesitate  to  accept  such  a  rule  and  be  inclined  to 
the  opinion  that  in  case  an  application  had  been  made  in  the  divorce 
action,  and  the  court  had  therein  determined  the  alimony  and  counsel 
fees  to  be  awarded  to  the  plaintiflF,  such  determination  conclusively  es- 
tablished the  measure  of  the  husband's  liabihty.  In  that  case  it  ap- 
peared that  the  wife  had  returned  to  her  husband. 

The  referee  here  cites  Kellogg  v.  Stoddard,  40  Misc.  Rep.  92,  81 
N.  Y.  Supp.  271,  where  a  recovery  was  permitted  at  the  Trial  Term 
on  two  grounds:  First,  on  the  ground  that  the  services  were  neces- 
sary, to  pay  for  which  she  could  pledge  her  husband's  credit  on  the 
authority  of  Naumer  v.  Gray,  supra,  but  that  part  of  the  opinion  was 
obiter,  and  the  other  point  decided  in  the  opinion  referred  to  by  the 
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referee  here  was  reversed  in  89  App.  Div.  137,  84  N.  Y.  Supp.  1015, 
for  reasons  therein  stated.  It  was  also  held  in  Hays  v.  Ledman,  28 
^lisc.  Rep.  575,  59  N.  Y.  Supp.  687,  Supreme  Court,  Appellate  Tierm, 
that  the  husband  was  liable  for  the  value  of  an  attorney's  services  ren- 
dered to  the  wife  in  the  defense  of  her  husband's  suit  for  a  separation, 
although  they  had  been  reconciled  and  the  action  discontinued.  There 
is  one  other  case — Langbein  v.  Schneider,  27  Abb.  N.  C.  228-252,  16 
X.  Y.  Supp.  943 — arising  in  the  Seventh  Judicial  District  Court  of 
Xew  York  City,  in  which  a  recovery  was  permitted  where  an  action 
had  been  begun  but  the  papers  were  never  served,  the  parties  having 
become  reconciled ;  the  court  in  a  very  brief  opinion  holding  that  such 
a  recovery  might  be  had  from  the  husband  upon  the  ground  of  his 
wife's  implied  agency  to  bind  him  for  necessaries. 

To  the  contrary  is  Damman  v.  Bancroft,  43  Misc.  Rep.  678,  88  N. 
Y.  Supp.  386,  a  decision  of  the  Appellate  Term  of  the  Supreme  Court 
where  an  attorney  sought  to  recover  of  the  husband  for  legal  services 
he  rendered  to  the  wife  in  an  action  brought  by  said  attorney  to  pro- 
cure for  her  a  separation  from  her  husband.  It  appeared  that  the  ac- 
tion was  still  pending,  the  wife  appearing  by  a  substituted  attorney. 
In  that  case,  the  court  on  the  application  of  the  original  attorney,  Dam- 
man,  awarded  him  counsel  fee  and  the  wife  alimony.  The  husband 
and  wife  remained  unreconciled  and  lived  apart.  The  court  held  that 
a  recovery  could  not  be  permitted.  It  was  held'in  Williams  v.  Dodge 
(General  Term,  New  York  Common  Pleas)  8  Misc.  Rep.  317,  28  N. 
Y.  Supp.  729,  that  an  attorney,  a  resident  of  another  state,  cannot 
maintain  an  action  here  for  professional  services  rendered  in  such 
state,  in  the  absence  of  plea  or  proof  that  under  the  law  of  such  state 
a  lawyer  can  recover  for  his  services.  No  such  proof  was  submitted 
here.  In  McQuhae  v.  Rae,  3  Misc.  Rep.  550,  23  N.  Y.  Supp.  16,  in 
the  Court  of  Common  Pleas,  it  was  held  that  a  husband  is  not  liable 
for  the  services  of  an  attorney  rendered  on  behalf  of  his  wife  in  pro- 
ceedings prosecuted  by  the  people  against  him  for  nonsupport.  In 
Hahn  v.  Rogers  (Supreme  Court,  Appellate  Term)  34  Misc.  Rep.  549, 
69  N.  Y.  Supp.  926,  where  a  recovery  was  sought  by  the  attorney 
against  a  husband  for  services  rendered  the  wife  looking  to  the  insti- 
tution by  her  of  an  action  of  separation  based  on  her  abandonment  by 
him,  the  jury  found  in  favor  of  the  defendant  and  the  verdict  was 
upheld.  In  Phillips  v.  Simmons,  11  Abb.  Prac.  287,  also,  it  was  held 
that  an  action  such  as  is  brought  here  would  not  lie. 

The  authorities  seem  to  be  practically  uniform  that  a  recovery  can- 
not be  permitted  by  an  attorney  against  a  husband  for  services  ren- 
dered his  wife  in  obtaining  or  in  endeavoring  to  obtain  a  divorce. 
In  Uhlman  v.  Uhlman,  51  New  York  Super.  Ct.  361,  it  is  held  that  an 
allowance  should  not  be  made  for  two  counsel,  unless  it  is  affirmatively 
shown  that  two  are  necessary.  Nothing  is  shown  here  that  there 
should  be  additional  counsel  to  Senator  Brackett,  or  that  there  should 
be  additional  counsel  to  Senator  Brackett  and  Judge  L'Amoreaux,  who 
were  competent  to  fully  protect  the  rights  of  Mrs.  West.  The  court 
has  already  decreed  payment  to  Senator  Brackett.  How  Judge  L'Am- 
oreaux  is  to  be  paid  does  not  appear,  but  certainly  no  part  of  plain- 
tiff's claim  is  for  his  services. 
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The  evidence  offered  on  this  trial,  in  addition  to  that  of  plaintiff  and 
Mrs.  West,  shows  that  the  wife's  desire  for  a  divorce  at  the  first  and 
practically  all  subsequent  interviews  was  right  and  just.  The  support 
of  a  rival  establishment  and  another  woman  in  an  adjoining  village 
by  her  drink-crazed  husband  with  all  its  revolting  accessories  were 
such  as  to  fill  with  loathing  the  breast  of  any  loyal  wife  and  mother. 
To  her  frenzied  and  continuous  appeals  for  an  absolute  release  from 
this  galling  bondage  for  over  a  year  was  put  forth  the  answer  to  wait 
— wait  until  finally  wait  no  longer  she  would;  when  separation  was 
commenced  to  be  changed  to  divorce  before  trial,  and  now  a  bill  is 
presented  for  services  concerning  an  action  for  separation.  The  law 
is  against  any  such  bill  for  services  in  a  divorce  action,  although  re- 
covery is  sometimes  permitted  in  an  action  for  a  separation.  The  bare 
statement  of  the  facts  is  a  strong  plea  against  this  claim,  and  calls  for 
little  judicial  comment. 

Under  certain  contingencies  which,  owing  to  the  age  and  former 
habits  of  Walter  S.  West,  may  easily  occur,  the  two  infant  children  of 
Walter  S.  West  may  succeed  to  said  Walter's  share  of  his  father's 
estate.  In  any  event,  they  and  Mrs.  West  are  interested  that  it  shall 
not  be  unduly  depleted.  It  must  not  be  lost  sight  of  that  this  incom- 
petent and  these  two  infants  are  the  wards  of  this  court  and  the  ob- 
jects of  its  peculiar  solicitude  and  protecting  care.  Hence  it  is  that 
any  claim  or  claims  presented  against  the  estate  of  Walter  S.  West 
should  be  closely  scrutinized  and  examined,  to  the  end  that  no  unjust 
claim  should  be  allowed,  or  that  the  funds  of  the  helpless  wards  of 
this  court  should  be  depleted  by  permitting  claims  against  the  same 
to  be  established,  unless  in  full  accord  with  well-established  legal  prin- 
ciples and  in  line  with  the  plain  trend  of  judicial  decisions.  I  am  con- 
vinced that  this  is  not  such  a  claim. 

I  recommend,  therefore,  that  the  judgment  be  reversed  on  the  law 
and  the  facts,  and  a  new  trial  granted,  with  costs  to  the  appellant  to 
abide  the  event 


WELCH  V.  WATERBURY  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  7,  1911.) 

1.  Master  and  Servant  (§  252*) — In jubie&— Notice  of  Injury— Sufficiency 

—Place  and  Cause  of  Injury. 

A  servant's  notice  of  Injury,  stating  that  because  of  the  greasy.  slii>- 
pery,  and  defective  condition  of  the  floor  around  the  machine  at  which  he 
worked,  he  slipped  and  his  left  hand  was  caught  in  the  machine,  ampu- 
tating a  part  thereof,  was  not  sufficiently  definite  as  to  the  place  aod 
cause  of  the  Injury  to  authorize  an  action  therefor  under  the  employer's 
liability  act  (Consol.  Laws,  c.  31,  |§  200-204). 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |  806; 
Dec.  Dig.  §  252.*] 

2.  Master  and  Servant  (§  219*)— Assumption  of  Risk— Defective  MAcmnK. 

Where  an  employ^  knew  that  there  were  no  drip  pans  and  oil  cups  on 
the  machine  at  which  he  was  working,  and,  that  oil  had  spurted  from  the 
umchine  during  the  whole  time  of  more  than  a  year  in  which  he  had 
worked  about  them,  he  assumed  any  risk  resulting  from  working  about 

•For  other  cases  see  same  topic  A  8  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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the  machine  in  that  condition;   any  defect  because  of  the  absence  of  oH 
receptacles  being  obvious. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant*  Cent  Dig.  |§  614, 
616;   Dec.  Dig.  {  219.*] 

3.  Masteb  and  Servant  (§  219*) — ^Assumption  of  Risk— Insufficient  Light. 

The  passageway  in  which  plaintiff  was  working,  when  injured  by  slip- 
ping on  the  greasy  floor,  was  lighted  partly  by  gas  jets  and  partly  by 
skylights ;  but  about  a  month  before  the  accident  one  or  more  panes  of 
the  skylight  had  been  broken,  and  replaced  by  tar  paper.  Plaintiff  had 
passed  through  the  passageway  several  times  a  day  for  over  a  year,  and 
the  light  had  been  about  the  same  for  two  months  before  the  accident  as 
at  that  time.  Held,  that  any  danger  from  the  insufficient  lighting  of  the 
passageway  was  obvious,  so  that  plaintiff  assumed  the  risk  therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ^  614 ; 
Dec.  Dig.  I  219.*] 

Hirschberg,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Welch  against  the  Waterbury  Company.  From  a 
judgment  dismissing  the  complaint,  and  an  order  denying  a  motion 
for  a  new  trial,  plaintiff  appeals.    Affirmed. 

See,  also,  136  App.  Div.  315,  120  N.  Y.  Supp.  1059. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

Martin  T.  Manton,  for  appellant. 
Charles  Capron  Marsh,  for  respondent. 

BURR,  J.  The  notice  which  was  served  in  this  case,  referring  to 
the  place  and  cause  of  plaintiff's  injury,  stated: 

"That  because  of  the  greasy  and  slippery  and  defective  condition  of  the 
floor  around  and  about  the  machine  at  which  he  was  at  work,  he  slipped  and 
his  left  hand  was  caught  in  said  machine,  thereby  amputating  three  fingers 
and  part  of  said  hand.*' 

There  is  also  the  statement  that  defendant  failed  to  furnish  proper 
and  sufficient  lights  to  light  the  place  where  he  was  at  work.  The  evi- 
dence shows  that  the  accident  occurred  at  a  place  remote  from  the 
machine  upon  which  plaintiff  was  employed,  and  upon  an  entirely  dif- 
ferent machine.  [1]  There  is  no  proof  in  the  case  of  the  time  of  the 
service  of  the  notice;  but,  if  we  waive  that,  since  that  does  not  seem 
to  have  been  stated  as  a  ground  of  objection  to  its  reception  in  evi- 
dence, we  think  that  it  is  not  sufficiently  definite  as  to  the  place  and 
cause  of  the  injury  to  entitle  plaintiff  to  the  benefits  of  the  employer's 
liability  act.  Welch  v.  Waterbury  &  Co.,  136  App.  Div.  315,  120  N. 
Y.  Supp.  1059;  Valentine  v.  Garvin  Machine  Co.,  139  App.  Div.  140, 
123  N.  Y.  Supp.  959.  When  this  case  was  before  this  court  upon  a 
previous  appeal  (136  App.  Div.  315,  120  N.  Y.  Supp.  1059),  plaintiff's 
counsel  then  asked  that  the  action  be  treated  as  one  at  common  law 
Thus  considered,  it  was  determined  that  a  judgment  for  plaintiff  could 
not  be  sustained,  because  the  evidence  established  that  the  greasy  and 
slippery  condition  of  the  floor  of  the  passageway  where  plaintiff  fell 
was  an  obvious  risk  which  he  had  assumed.  So  far  as  the  condition 
of  the  floor  is  concerned,  and  plaintiff's  knowledge  of  the  same,  the 

•For  other  cases  see  same  topic  A  S  numbbb  in  Dec.  St  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 

Digitized  by 


Google 


t)76  1^  NEW  YORK  SUPPLEMENT  (Sup.  Ct   - 

-evidence  does  not  materially  differ  from  that  given  upon  the  former 
trial. 

In  only  two  respects  does  plaintiff's  counsel  contend  that  any  differ- 
-ence  exists.  He  claims  now,  first,  that  there  is  evidence  in  tiie  case, 
which  was  not  in  the  case  on  the  former  trial,  to  the  effect  that  the 
point  of  the  accident  was  extremely  dark,  that  the  gas  jet  was  turned 
low,  and  that  the  skylight  above  was  broken,  the  window  panes  having 
been  broken  out,  and  that  bagging  and  burlap  had  been  placed  in  the 
skylight  windows  at  least  a  month  before,  in  order  to  exclude  the  ele- 
ments ;  second,  that  there  was  evidence  offered  to  show  that  in  other 
factories,  prior  to  the  time  of  the  happening  of  the  accident,  where 
strand  machines,  or  machines  similar  to  the  one  in  which  the  plaintiff 
was  caught,  were  used,  a  drip  pan  or  oil  cup  was  used  to  catch  the  oil, 
and  thus  prevent  it  from  flowing  out  on  the  floor  near  the  machine. 

[2]  As  to  the  latter,  if  we  concede  that  the  evidence  establishes  all 
that  counsel  claims  that  it  does,  it  does  not  meet  the  principal  difficulty 
which  was  considered  fatal  upon  the  former  appeal.  PlaintiflF  knew 
of  the  absence  of  these  drip  pans  and  oil  cups,  and  that  by  reason 
thereof  oil  spurted  out  from  the  machines  during  all  of  the  time  that 
he  was  employed  in  defendant's  factory  and  working  on  these  ma- 
chines, which  was  for  a  period  of  more  than  a  year.  If  the  omission 
to  have  these  cups  or  pans  was  a  defect  in  the  machine,  it  was  one 
patent  and  obvious  to  plaintiff,  the  effect  of  the  omission  was  perfectly 
well  known  to  him,  and  he  must  be  deemed  to  have  assumed  the  risk 
consequent  upon  the  use  of  the  machines  and  the  passageways  adjoin- 
ing them  in  that  condition. 

[3]  So  with  regard  to  the  claim  that  the  passageway  down  which 
he  was  passing  when  he  was  hurt  was  dimly  lighted.  It  appeared  that 
this  passageway  was  lighted  in  part  by  gas  jets  and  in  part  by  a  sk\'- 
light.  About  a  month  before  the  accident,  as  testified  to  by  one  of  the 
witnesses  for  plaintiff,  one  or  more  panes  of  glass  had  been  broken 
out  from  the  skylight,  and  he  had  placed  tar  paper  there.  Plaintiff 
had  passed  through  this  passageway  at  least  twice  a  day  during  all  the 
time  that  he  was  employed  in  defendant's  factory.  As  it  was  open  to 
the  observation  of  every  one,  he  must  have  observed  it,  or  be  charge- 
able with  the  consequences  of  his  omission  to  observe  the  same.  With 
regard  to  the  artificial  light,  there  is  no  claim  that  the  gas  was  burning 
less  brightly  on  the  day  of  the  accident  than  was  usually  the  case.  As 
the  principal  witness  for  plaintiff  said : 

"The  light  was  always  turned  down  there,  so  that  it  was  about  the  same 
light  for  two  months  before  the  accident  as  it  was  at  the  time  of  the  acci- 
dent. ♦  ♦  ♦  That  was  the  condition  the  gas  was  each  day — ^it  had  to  be 
— during  all  the  time  that  I  worked  there." 

Following,  therefore,  the  rule  laid  down  when  this  case  was  previ- 
ously before  this  court,  we  must  hold  that  whatever  risks  there  were 
arising  out  of  this  condition  were  obvious  and  known  to  the  plaintiif, 
that  he  assumed  the  same,  and  for  that  reason  is  not  entitled  to  re- 
cover. 

The  judgment  and  order  appealed  from  must  be  affirmed,  with  costs. 

TENKS,  P.  J.,  and  THOMAS  and  CARR,  JJ.,  concur.  HIRSCH- 
BERG,  J.,  dissents. 
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WEXLER  et  al.  v.  RUST  et  al. 
(Supreme  Court,  Appellate  DivisloD,  Second  Department.    April  21,  1911.) 

1.  MEcnANics'  Liens  (§  111*)— Subcontbactor— Grounds  or  Lien— Perform- 

ance OF  Principal  Contract. 

An  owner  of  two  houses  was  required  by  a  ''violation"  notice  from  mu- 
nicipal authorities  to  provide  "separate  ex.  heavy  cast-iron  drains  for 
each  house,"  and  made  a  contract  for  the  doing  of  the  work  as  required 
Dy  the  notice.  Plaintiffs  contracted  with  the  principal  contractor  to  re- 
move the  "violation,"  and  at  the  completion  of  their  work  one  house  was 
connected  with  the  sewer  by  an  earthenware  drain,  and  the  other  house 
by  a  cast-iron  drain,  and  the  violation  notices  were  dismissed^  and  plain- 
tiffs thereafter  brought  action  to  enforce  a  mechanic's  lien  on  the  amount 
claimed  to  be  due  and  unpaid  to  the  principal  contractor.  Held  that, 
while  plaintiffs  performed  their  contract  with  the  principal  contractor, 
they  did  not  perform  the  principal  contract  with  the  owner,  and  that 
there  was  nothing  due  the  princij-al  contractor  to  which  plaintiffs*  lien 
could  attach. 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Cent.  Dig.  ||  144- 
146;    Dec.  Dig.  |  111.*] 

2.  Mechanics'  Liens  (f  105*) — Subcontractors— Subordination  to  Rights 

OF  Principal  Contractor. 

An  owner  of  buildings  made  a  contract  for  specific  plumbing  work  at  a 
price  based  on  the  extent  of  the  work,  and  the  contractor,  who  was  not 
a  "licensed  plumber,"  and  who,  under  General  City  Law  (Consol.  Laws 
1909,  c.  21)  §§  40,  44-46.  could  not  recover  if  she  had  done  the  work  her- 
self, or  through  her  own  employ te,  made  a  contract  with  plaintiffs,  who 
were  licensed  plumbers,  to  do  the  work.  Under  Lien  Law  (Consol.  Laws 
1909.  c.  33)  §  4,  a  lien  of  a  subcontractor  attaches  to  "the  sum  earned  and 
unpaid  on  the  contract"  HHd,  In  plaintiffs'  action  to  enforce  a  mechan- 
ic's lien,  that,  as  the  principal  contractor  could  not  recover  under  the 
city  law,  there  was  no  amount  due  or  any  balance  unpaid  under  the  prin- 
cipal contract  to  which  a  subcontractor's  lien  could  atfach. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics'  Liens,  Dec.  Dig.  S  105.*] 

3.  Mechanics'   Liens  (§   105*)— Subcontractors— Balance  Due  Principal 

Contractor. 

.The  general  rule  Is  that  a  subcontractor,  seeking  to  enforce  a  mechan- 
ic's lien  against  real  property,  must  show  that  there  is  a  balance  due 
from  the  owner  to  the  principal  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Cent.  Dig.  f  137; 
Dec.  Dig.  §  105.*] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Third  Dis- 
trict. 

Action  by  Adolf  Wexler  and  Adam  Zom  against  John  Herman 
l^^rnst  Rust  and  another.  From  a  judgment  of  the  Jtlunicipal  Court, 
defendant  Rust  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Hfirman  Joerg,  for  appellant. 
James  E.  Finegan,  for  respondents. 

CARR,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment 
of  the  Municipal  Court  in  the  borough  of  Brooklyn  in  favor  of  the 
plaintiffs  in  an  action  brought  to  enforce  a  mechanic's  lien  against 

^For  other  cuei  see  same  topic  A  9  number  In  Dec.  &  Am.  Digs.  19C7  to  date,  ft  Rep'r  Indexes 
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real  property  owned  by  the  defendant  Rust.    The  pleadings  were  in 
writing.    The  facts  established  at  the  trial  were  as  follows : 

The  defendant  Rust  owned  two  houses,  known  as  Nos.  167  and 
169  Bedford  avenue,  in  the  borough  of  Brooklyn.  On  or  about  June 
15,  1909,  he  received  from  the  bureau  of  buildings  in  the  borough 
of  Brooklyn  a  notice  in  writing  that  he  maintained  on  said  premises 
a  violation  of  the  Building  Code  of  the  city  of  New  York,  in  that: 

**The  soil  line  from  water-closets  in  comer  house  is  extended  and  con- 
nected to  house  drain  of  adjoining  premises  which  is  contrary  to  permit 
2020  A/08.    Violation  Sees.  43  and  45." 

This  notice  then  provided,  in  part,  as  follows: 

"You  are  required  to  provide  separate  ex.  heavy  cast-iron  house  drain  for 
each  house." 

With  Rust's  authority,  some  time  in  December,'  1909,  his  wife  took 
this  notice  to  one  Augusta  Ziemer,  who  was  doing  business  in  Brook- 
lyn as  a  "tinsmith  and  plumber,"  and  requested  an  estimate  on  the 
cost  of  doing  the  work  required  by  the  "violation"  notice.  Mrs.  Zie- 
mer stated  that  she  had  a  man  to  do  the  plumbing  work,  and  after 
some  negotiation  a  contract  was  entered  into  between  Mrs.  Ziemer 
and  Rust,  through  his  wife,  for  the  work  specified  in  the  notice  afore- 
said at  the  cost  of  $240.  Mrs.  Ziemer  sublet  this  plumbing  work 
to  the  plaintiffs  at  a  cost  of  $220.  The  plaintiffs  entered  upon  the 
performance  of  the  work,  and  when  it  was  half  done  Rust  paid 
Mrs.  Ziemer  the  sum  of  $120  on  account  of  the  contract  price. 

[1]  The  plaintiffs  claimed  to  have  performed  completely  their  con- 
tract with  Mrs.  Ziemer,  and  seek  to  enforce  against  Rust's  real  prop- 
erty a  mechanic's  lien  for  the  sum  of  $120,  which  they  claim  remains 
unpaid  to  Mrs.  Ziemer  by  Rust.  There  is  no  dispute  that  Rust  has 
not  paid  Mrs.  Ziemer  the  remaining  sum  of  $120.  He  disputes  the 
plaintiffs'  right  to  a  mechanic's  lien  on  two  grounds,  as  follows:  (a) 
That  Mrs.  Ziemer  has  not  performed  her  contract;  (b)  that  Mrs. 
Ziemer,  not  being  a  "licensed  plumber,"  could  not  recover  under  her 
contract,  though  she  had  performed  it,  and  consequently  there  was 
nothing  due  under  said  contract  to  which  a  lien  in  favor  of  the  plain- 
tiffs could  attach. 

It  appears  without  question  in  the  case  that  the  plaintiffs  did  not 
put  in  "seperate  ex.  heavy  cast-iron  house  drains  for  each  house." 
When  they  started  in  with  their  work,  they  found  one  of  the  houses 
connected  with  a  sewer  in  the  street  by  an  earthenware  drain,  to 
which  was  connected  the  drain  from  the  other  house.  They  discon- 
nected the  drain  from  the  one  house  and  connected  that  house  with 
the  sewer  by  an  iron  drain;  but  they  left  the  original  earthenware 
drain  undisturbed,  so  that,  as  a  result  of  their  work,  one  house  was 
connected  with  the  sewer  by  an  earthenware  drain,  and  the  other  house 
by  a  cjtst-iron  drain.  They  claim  full  performance  of  their  contract 
with  Mrs.  Ziemer,  on  the  ground  that  such  contract  called  on  them, 
not  to  put  in  two  separate  sewers,  but  simply  to  remove  "the  viola- 
tion" which  had  been  filed  against  the  property,  and  that  said  **viola- 
tion"  had  been  removed  when  they  finished  the  work. 
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It  appears  that  a  "violation"  notice  had  also  been  given  by  the  ten- 
ement house  department  of  the  city  of  New  York;  but  this  notice 
was  based  upon  the  connection  of  the  drains  of  both  houses  as  a  viola- 
tion of  sections  5  and  121  of  the  tenement  house  act  (Consol.  Laws 
1909,  c.  61),  but  contained  no  provision  as  to  a  "separate  ex.  heavy 
cast-iron  drain  for  each  house."  Concededly  both  "violation"  notices 
were  dismissed  by  the  respective  city  departments,  and  if  the  contract 
between  Rust  and  Mrs.  Ziemer  simply  called  for  a  removal  of  these 
"violations",  it  was  performed  fully  by  the  plaintiffs.  The  difficulty 
is  that  Mrs.  Ziemer  herself,  called  as  a  witness  for  the  plaintiffs,  ad- 
mits that  the  negotiations  between  Mrs.  Rust  and  herself  had  relation 
to  "two  new  sewers,"  as  provided  in  the  "violation"  notice  from  the 
building  department,  and  the  contract  for  the  work  to  be  done  was 
made  with  that  relation  as  between  Mrs.  Ziemer  and  Rust.  If  this 
be  so,  then,  though  the  plaintiffs  may  have  performed  their  contract 
with  Mrs.  Ziemer,  they  have  not  performed  her  contract  with  Rust; 
for  they  have  put  in  but  one  new  sewer,  and  but  one  separate  heavy 
cast-iron  house  drain.  Under  these  circumstances,  nothing  became 
due  from  Rust  to  Mrs.  Ziemer  to  which  the  plaintiffs'  claim  of  lien 
may  attach. 

[2]  As  to  the  further  defense  of  Rust,  a  similar  difficulty  arises 
against  the  plaintiffs.  Mrs.  Ziemer  unquestionably  held  herself  out 
as  a  "tinsmith  and  plumber."  Rust's  contract  with  her  for  the  plumb- 
ing work  in  question  was  for  the  doing  of  a  specific  job  of  plumbing 
at  a  price  based  upon  the  extent  of  that  work.  As  she  was  not  a  "li- 
censed plumber,"  she  could  not  recover  for  the  work  so  done,  if  she 
had  done  it  herself  through  her  own  employes.  General  City  Law, 
§§  40,  44-46.  Is  the  situation  changed  by  the  fact  that  she  did  it 
through  subcontractors,  who  were  licensed  plumbers?  It  has  been 
held  in  Bronold  v.  Engler,  194  N.  Y.  323,  87  N.  E.  427,  21  L.  R.  A. 
(N.  S.)  176,  that  the  statute  in  question  applies  to  a  case  where  per- 
sons, not  licensed  as  master  plumbers,  but  carrying  on  the  trade  or 
business  of  master  plumbers,  enter  into  a  contract  for  plumbing  work, 
even  where  such  persons  employ  as  their  manager  a  duly  licensed 
plumber,  under  whose  supervision  the  contract  is  performed.  The 
court,  while  so  holding,  declared : 

"We  do  not  say  that  any  one,  not  a  master  plumber,  making  a  contrnct 
which  provides  to  some  extent  for  plumbing  work,  would  fall  within  the 
inhibition  of  the  statute.  A  builder  might  contract  to  erect  and  complete  a 
house  or  other  structure,  including  the  plumbing  work,  for  a  gross  sum,  and 
for  that  purpose  he  would  have  the  right  to  employ  a  licensed  master  plumber 
to  do  the  plumbing  work.  He  would  in  such  case  in  no  fair  sense  be  con- 
ducting 'the  trade,  business,  or  calling'  of  a  master  plumber.  It  would  be  the 
mere  incident  of  a  larger  work.  In  this  case,  however,  the  trade  of  a  master 
plumber  is  the  very  business  or  trade  which  the  plaintiffs  hold  themselves 
out  as  pursuing,  and,  therefore,  falls  within  the  inhibition  of  the  statute/' 

Such  is  the  situation  in  the  ca^e  at  bar,  although  it  was  proved  that, 
at  the  time  the  work  in  question  was  being  done,  Mrs.  Ziemer  was  also 
doing  some  tinsmith  work  for  Rust ;  but  the  contract  for  such  work 
was  entirely  distinct  from  that  relating  to  the  plumbing  work,  so  that 
both  species  of  work  were  not  done  under  a  general  contract  for  a 
gross  sum. 
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In  Putnam  v.  Siravo,  140  App.  Div.  194,  124  N.  Y.  Supp.  1105,  this 
court  upheld  a  complaint  in  which  it  was  sought  to  recover  for  pluml>- 
ing  work  done  by  a  subcontractor,  who  was  a  licensed  plumber,  but 
under  a  contract  between  the  defendant  and  the  plaintiff,  who  was 
not  a  licensed  plumber.  In  that  case,  however,,  the  contract  was  a 
general  contract  for  the  installation  of  plumbing,  heating,  and  electric 
light  apparatus,  for  a  gross  sum  for  all  the  work  so  contracted  for. 
However  general  the  language  of  the  opinion,  it  was  not  intended 
therein  to  go  beyond  the  limits  suggested  in  Bronold  v.  Engler,  supra. 

If,  however,  Mrs.  Ziemer  could  not  recover  under  her  contract  with 
Rust,  because  it  violated  the  statute,  it  is  difficult  to  see  in  what  bet- 
ter position  the  plaintiffs  can  find  themselves.  Under  the  lien  law, 
the  lien  of  a  subcontractor  attaches  to  "the  sum  earned  and  unpaid 
on  the  contract  at  the  time  of  filing  the  notice  of  lien^  and  any  sum 
subsequently  earned  thereon."     Lien  Law,  §  4. 

[3]  The  general  rule  is  that  a  subcontractor,  seeking  to  enforce 
a  mechanic's  lien  against  real  property,  must  show  that  there  is  a  bal- 
ance due  from  the  owner  to  the  original  contractor  to  which  the  lien 
may  attach.  Butler  v.  Aquehonga  Land  Co.,  86  App.  Div.  439,  83 
N.  Y.  Supp.  874;  Van  Clief  v.  Van  Vechten,  130  N.  Y.  571,  29  X. 
E.  1017;  Brainard  v.  County  of  Kings,  155  N.  Y.  538,  50  N.  E.  263. 
It  would  appear,  therefore,  where,  because  of  the  inhibition  of  the 
statute,  nothing  could  become  due  under  the  original  contract,  neither 
could  there  be  any  balance  unpaid  thereunder  to  which  might  attach 
a  mechanic's  lien  in  favor  of  a  subcontractor. 

It  should  follow,  therefore,  that  the  judgment  of  the  Municipal 
Court  should  be  reversed,  and  a  new  trial  ordered;  costs  to  abide  the 
event.    All  concur ;  THOMAS,  J.,  in  result. 


(70  Misc.-  Rep.  342.) 

HENDRICKSON  ▼.  CALLAN. 

(Supreme  Court,  Special  Term,  Albany  County.    January,  191L) 

'1.  Sales  (fi871*) — Dbuveby— Necessity  of  Tender. 

Where  defendant  in  consideration  of  plaintiff's  buying  certain  bonds 
agreed  to  purchase  one-half  of  the  bonds  from  plaintiff  within  a  specified 
period,  plaintiff  could  not  maintain  an  action  for  breach  of  contract  to 
purchase,  in  the  absence  of  a  tender  of  the  bonds  within  the  time  sped- 
fled. 

[Ed.  Xote.— For  other  cases,  see  Sales,  Cent.  Dig.  §§  10SG-10S8;   Dec. 
Dig.  8  371.*] 
2.  Time  (§  10*)--Comfutation— Holidays— Statutes. 

General  Construction  Law  (ConsoL  Laws  1909,  e  22)  |  20,  provides  that 
a  number  of  days  specified  as  a  period  from  which  a  certain  day  within 
which,  or  after  or  before  which,  an  act  is  authorized  or  required  to  be 
done,  means  such  number  of  calendar  days,  exclusive  of  the  calendar  day 
from  which  the  reckoning  is  made;  Sunday  or  a  public  holiday  other 
than  a  half  holiday  being  excluded  from  the  reckoning  "if  It  is  the  last 
day  of  any  such  period,"  and  that  the  day  from  which  any  si)ecified  weeks 
or  months  of  time  is  reckoned  shall  be  excluded  in  making  the  reckoning. 
Defendant  contracted  to  purchase  certain  bonds  from  plaintiff  "within 
a  year  from  January  1,  1009."    Plaintiff  completed  his  purchase  of  the 

*For  other  cases  see  same  topic  ft  8  numbeb  in  Dec.  ft  Am.  DlgB,  1907  to  date,  ft  Rep'r  lodexs 
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bonds  in  December,  1909.  December  31st  fell  on  Friday  and  January  1st 
(New  Year's  Day)  fell  on  Saturday,  and  on  January  3,  1910,  which  was 
Monday,  plaintiff  tendered  the  bonds,  and  the  tender  was  refused.  Held, 
that  such  tender  \ras  required  to  be  made  on  the  last  day  of  the  contract 
year,  though  a  public  holiday,  since  under  such  statute  Sunday  or  a  pub- 
lic holiday  Is  not  to  be  excluded  from  the  reckoning  of  a  period  of  time 
if  it  be  the  last  day  of  a  period  of  years,  but  only  in  case  it  is  a  period  of 
days,  weeks,  or  months. 

[Bd.  Note.— For  other  cases,  see  Time,  Cent.  Dig.  §S  34-52;   Dec.  Dig. 
§  10.*] 

Action  by  Howard  Hendrickson  against  Peter  J.  Callan  to  recover 
$1,500  and  interest  from  January  1,  1910,  for  alleged  breach  of  a 
contract  to  purchase  certain  bonds  and  stocks.    Dismissed. 

Action  on  contract  to  recover  $1,500  and  interest  from  January  1,  1910, 
for  alleged  breach  of  contract  to  purchase  bonds  and  stocks.  Plaintiff  and 
defendant,  with  John  J.  Gallogly,  were  syndicate  managers  of  a  syndicate 
formed  for  the  purpose  of  combining  the  business  of  two  corporations,  and 
to  provide  for  an  issue  of  bonds  of  the  Hygienic  Ice  &  Refrigerating  Com- 
pany, by  the  sale  of  a  portion  of  which  tlie  flum  of  $100,000  was  to  be  raised 
for  corporate  purposes.  An  underwriting  agreement  was  prepared  to  be  exe- 
cuted by  the  syndicate  managers,  by  the  terms  of  which  the  subscribers 
agreed  to  purchase  the  amount  of  bonds  set  opposite  their  respective  names 
in  the  said  contract  The  syndicate  managers  were  authorized  by  the  terms 
of  this  agreement  to  become  subscribers,  with  the  same  rights  and  obliga- 
tions as  other  subscribers.  It  was  further  provided  that  nothing  in  the  agree- 
ment or  otherwise  should  constitute  the  subscribers  partners  with  or  agents 
for  one  another  or  for  the  syndicate  managers.  The  subscribers  were  to  pay 
for  their  bonds  in  installments,  but  reserved  the  right  to  pay  the  full  amount 
of  their  subscription  at  any  time  prior  to  the  maturity  of  any  loan  made 
under  the  agreement,  and  withdraw  and  have  delivered  to  them  the  bonds 
for  which  they  had  subscribed,  or  their  proportion  thereof  in  case  any  of 
the  bonds  had  been  sold  by  the  syndicate  managers.  The  plaintiff  and  de- 
fendant, besides  being  syndicate  mancgers,  were  interested  in  the  Hygienic 
Ice  &  Refrigerating  Company  as  directors  and  otherwise.  The  defendant 
requested  the  plaintiff  to  subscribe  as  a  subscriber  the  agreement  for  an 
amount  in  excess  of  that  for  which  the  plaintiff  had  desired  to  subscribe. 
The  plaintiff,  a  lawyer,  was  moved  to  make  this  subscription  by  an  agree- 
ment which  the  defendant  made  with  him,  which  was  drawn  by  the  plaintiff 
himself,  and  which  was  as  follows:  "In  consideration  of  Howard  Hendrick- 
son subscribing  for  three  thousand  dollars  of  bonds  of  the  Hygienic  Ice  & 
Refrigerating  Company  of  Albany,  N.  Y.,  I  agree  to  purchase  fifteen  hundred 
dollars  of  such  subscription  from  him  within  one  year  from  January  1st. 
1900.  Such  bonds  so  purchased  shall  carry  with  it  such  capital  stock  as 
may  accompany  such  bonds.  P.  J.  Callan.  Howard  Hendrickson.  Dated 
Dec.  24,  1908."  In  the  month  of  December,  1909,  the  plaintiff  completed  his 
purchase  of  the  bonds  in  question,  and  received  from  the  company  the  whole 
amount  of  bonds  for  which  he  had  subscribed.  December  31,  1909,  fell  on 
Friday.  January  1st  (New  Year's  Day)  fell  on  Saturday.  Sunday  intervened, 
and  on  January  3,  1910  (Monday),  the  plaintiff  tendered  the  $1,500  par  value 
of  the  bonds  and  the  stock  specified  in  his  agreement  with  the  defendant.  The 
defendant  refused  to  accept  the  tender,*  claiming  that  it  was  too  late,  and 
not  in  accordance  with  the  terms  of  the  contract.  This  action  was  thereupon 
brought  by  the  plaintiff  to  recover  $1,500  and  interest  from  January  1,  1010. 

Upon  the  trial  of  this  case  before  a  Jury,  at  the  conclusion  of  all  the  evi- 
dence, both  parties  moved  for  a  direction  of  a  verdict  and  thereby  left  the 
determination  of  the  case  to  the  court 

A.  Page  Smith,  for  plaintiff. 
Neile  F.  Towner,  for  defendant. 


*For  other  cases  sec  same  topic  &  S  nqmber  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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LE  BOEUF,  J.  The  securities  referred  to  in  the  underwritinj;^ 
agreement  came  into  existence  within  the  year  1909.  The  plaintiff 
pursuant  to  the  terms  of  that  agreement  which  permitted  him  to  ob- 
tain possession  of  them  before  the  time  for  the  payment  of  the  last 
installment  had  expired,  obtained  possession  of  these  securities  during^ 
the  year  1909.  There  was  nothing,  therefore,  to  relieve  either  part}' 
from  whatever  their  responsibilities  were  under  this  contract  during 
the  year  1909. 

It  is  plain  from  the  contract  that  the  plaintiff,  who  drew  it,  intend- 
ed to  obligate  the  defendant  to  purchase  one-half  of  his  subscription 
within  one  year  from  the  date  which  he  fixed  in  that  contract.  It 
is  not  apparent,  however,  that  it  was  the  intention  of  the  plaintiff  tc 
immediately  confer  title  to  one-half  of  this  subscription  upon  the  de- 
fendant as  soon  as  he  should  come  into  possession  of  the  bonds.  Nor 
does  the  plaintiff  make  any  such  claim.  The  plaintiff's  claim  is  that 
the  defendant  agreed  absolutely  to 'purchase  these  securities — that 
that  agreement  was  not  measured  by  the  period  specified  in  the  con- 
tract, but  was  one  which  the  defendant,  it  may  be  assumed,  within 
the  period  of  the  statute  of  limitations  could  at  all  times  be  required 
to  perform,  and  if  he  did  not  perform  could  be  sued  for  its  breach. 
This  position  embodies  two  claims :  One.  That  no  tender  of  the  se- 
curities was  required.  Two.  That,  if  tender  were  required,  it  was 
made  in  time. 

[  1  ]  Taking  up  the  first  proposition,  it  appears  clear  that  the  con- 
tract made  by  these  parties  was  not  an  executed,  but  an  executor)*, 
contract.  It  appears  equally  clear  that  the  conditions  of  the  contract 
were  concurrent.  Something  was  to  be  done  by  the  plaintiff  on  one 
hand,  to  wit,  the  tender  of  the  securities.  Something  was  to  be  done 
by  the  defendant  upon  such  tender,  to  wit,  payment  therefor  or  a 
refusal  to  perform.  The  plaintiff  proceeded  upon  the  theory  that  the 
tender  was  required  in  his  complaint,  where  a  tender  is  alleged  and 
claimed  to  have  been  made  within  the  time  fixed  for  the  life  of  the 
contract.  It  was,  however,  later  contended  that  no  tender  whatever 
was  really  necessary,  except  as  one  might  be  required  to  be  made 
before  the  commencement  of  the  action.  This  proposition  does  not 
seem  to  be  borne  out  by  the  authorities. 

"In  Callenonel  v.  Briggs,  1  Salk.  112,  there  was  an  agreement  that 
the  defendant  would  pay  a  certain  sum  of  money,  in  six  months  after 
the  bargain,  the  plaintiff  transferring  stock.  Holt,  Ch.  J.,  said:  'If 
either  party  would  sue  upon  this  agreement,  the  plaintiff  for  not  pay- 
ing, or  the  defendant  for  not  transferring,  the  one  must  aver  and 
prove  a  transfer,  or  a  tender,  and  the  other  a  payment  or  a  tender; 
for  transferring  in  the  first  bargain  was  a  condition  precedent,  and, 
though  these  be  mutual  promises,  yet,  if  one  thing  be  the  consideration 
for  the  other,  then  a  performance  is  necessary  to  be  averred.  If  I 
sell  you  my  horse  for  £10,  if  you  will  have  the  horse,  I  must  have 
the  money;  or,  il  I  will  have  the  money,  you  must  have  the  horse.' 
Therefore,  the  report  says  'he  obliged  the  plaintiff  either  to  prove 
a  transfer,  or  a  tender  and  refusal  within  six  months.' "  Lester  v. 
Jewett,  11  N.  Y.  453-456.    This  case  was  relied  upon  in  Lester  v. 
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Jewett,  supra,  where  for  a  valuable  consideration  one  party  had 
agreed  at  the  expiration  of  one  year  from  the  date  of  the  contract  to, 
as  here,  purchase  of  a  definite  person  certain  definite  securities.  The 
plaintiff  sued  for  breach  of  the  contract  to  purchase.  Upon  demurrer 
four  of  fiis  counts  which  did  not  allege  an  offer  or  tender  of  the  stock 
were  held  bad,  upon  the  theory  that  the  promises  of  the  parties  were 
concurrent.  It  was  claimed  that  the  case  was  to  be  distinguished 
from  cases  cited,  including  Callenonel  v.  Briggs,  supra,  because  as  in 
this  case  they  claimed  a  valuable  consideration  for  the  agreement  to 
purchase  existed.  The  court  held  that  that  could  not  alter  the  nature 
of  the  contract,  saying: 

*The  true  and  only  queBtion  is,  What  is  the  defendant  bound  to  do  in  order 
to  perform  his  contract?  or  rather,  under  what  circumstances  will  he  be  con- 
sidered in  default  for  its  nonperformance?" 

The  date  for  performance,  to  wit,  at  the  expiration  of  one  year, 
would  have  been  on  the  6th  day  of  September,  1840.  A  further  count 
alleged  an  offer  of  performance  "at  the  expiration  of  one  year  from 
the  date  of  the  instrument,  to  wit:  on  the  7th  day  of  September, 
1840."  The  court  held  that  the  use  of  the  words  "at  the  expiration  of 
one  year"  was  a  sufficient  allegation  of  performance;  that  the  further 
specification  of  a  date  which  was  after  the  expiration  of  one  year 
could  be  stricken  out  as  surplusage.  The  case  last  cited  has  never 
been  overruled. 

In  Taylor  v.  Blair,  59  Hun,  347,  13  N.  Y.  Supp.  154,  a  situation 
somewhat  similar  to  the  one  at  bar  existed.  The  parties  who  had  in- 
duced another  to  purchase  shares  of  capital  stock  of  a  company 
agreed : 

**That  if  at  the  end  of  one  year  from  this  date  (April  4th,  1873)  the  said 
Meyer  shall  desire  to  sell  the  said  shares  at  the  price  paid  for  the  same  by 
bim,  we  will  purchase  the  same  and  pay  him  the  amount  paid  by  him  on  the 
same,  with  interest" 

On  March  7,  1874,  Meyer  notified  the  defendants  that  he  desired 
to  sell  his  shares  under  the  agreement.    The  court  said : 

"And,  before  a  recovery  could  be  had  in  the  action,  it  was  incumbent  upon 
the  present  plaintiffs  to  prove  that  on  the  4th  of  April,  1874,  Meyer  offered 
or  tendered  a  transfer  of  these  shares  to  the  defendants.  That  was  a  condi- 
tion precedent,  according  to  the  terms  of  the  agreement,  upon  which  the  right 
to  recover  this  money  depended." 

It  is  apparent  here,  where  notice  had  been  given  of  the  intention 
to  exercise  the  option  to  sell  within  time,  that  the  court  insisted  not 
only  on  a  tender,  but  that  the  tender  must  be  made  within  the  life  of 
the  contract,  to  wit,  not  later  than  April  4,  1873.  This  was  the  same 
contract  under  construction  in  Meyer  v.  Blair,  109  N.  Y.  600,  17  N. 
E.  228,  4  Am.  St.  Rep.  500,  relied  on  by  plaintiff's  attorney.  There, 
however,  the  question  of  tender  was  not  considered  by  the  Court  of 
Appeals. 

That  the  Court  of  Appeals  did  not  disagree  with  the  doctrine  in 
Taylor  v.  Blair  is  shown  by  the  citation  of  this  case  in  Delaware  Trust 
Co.  V.  Calm,  195  N.  Y.  231,  88  N.  E.  53.  There  parties  had  entered 
into  a  joint  venture  in  which  their  interest  was  fixed  in  real  and  per- 
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sonal  property  by  the  terms  of  the  instrument  in  suit.  As  one  of  the 
moving  considerations  evidently  for  entering  into  the  agreement  for 
purchase,  the  first  parties  to  the  agreement  covenanted  that  they 
would  "at  any  time  within  three  years  of  this  date,  at  the  request  of 
the  said  parties  of  the  second  part,  purchase  for  cash  all  the  right  and 
interest  of  the  said  parties  of  the  second  part  in  said  business  and  this 
agreement."  The  parties  qualified  to  sue  under  this  agreement  gave 
notice  of  the  exercise  of  their  option  within  the  required  time.  At 
this  time  the  court  said : 

"Thus  an  executory  eontract  came  into  existence  as  of  the  date  when  the 
option  was  exercised  for  the  purchase  and  sale  of  both  kinds  of  property. 
Benedict  v.  Pincus,  191  N.  Y.  377,  383  [84  N.  E.  284].  ♦  ♦  ♦  The  action 
was  brought  on  the  theory  that  it  was  for  the  recovery  of  a  debt,  and  that 
the  commencement  of  the  suit  was  a  sufficient  demand,  but  there  was  no 
debt.  The  express  promise  of  the  buyers  was  to  purchase  and  pay  for  vari- 
ous rights  and  interests  in  a  certain  business  and  agreement,  and  the  Implied 
promise  of  the  sellers  was  to  transfer  or  assign  those  rights  and  interests  to 
the  purchasers,  for  there  can  be  no  purchase  without  a  sale.  •  •  ♦  Con- 
current action  was  required  and  no  debt  came  into  existence  until  the  sellers 
had  assigned  or  offered  to  assign  that  which  they  had  agreed  to  sell." 

The  court  cited  approvingly  Lester  v.  Jewett,  supra.  There  was  no 
evidence  in  this  case  tending  to  show  an  offer,  tender,  or  demand,  and 
the  court  sustained  the  trial  court  in  dismissing  the  complaint. 

The  reliance  of  the  Court  of  Appeals  in  this  case  upon  these  earlier 
cases  does  not  disclose  any  intent  on  its  part  to  change  the  rule  as 
claimed  by  the  plaintiff.  I  can  find  nothing  in  this  decision  from 
which  it  may  be  assumed  that  that  court  will  now  hold  that  a  tender 
or  offer  of  tender,  though  necessary,  could  be  made  at  any  time  be- 
fore the  commencement  of  the  action  or  the  trial  of  the  case.  The 
authorities  cited  by  the  plaintiff  for  this  proposition  do  not  bear  out 
their  contention.  The  trend  of  authority  is  apparently  unbroken  in 
favor  of  in  such  cases  requiring  a  tender  or  offer  of  tender  within  the 
time  fixed  for  the  performance  of  the  contract  by  its  terms.  Indeed. 
it  may  be  asked,  if  this  were  not  so,  what  object  would  the  plaintiff 
have  had  in  inserting  a  definite  period  of  a  year  in  the  contract  which 
he  desired  and  required  the  defendant  to  sign. 

But  the  plaintiff  claims  that  these  cases  may  be  further  distinguished 
upon  another  theory,  saying : 

"The  plaintiff  purchased  $1,500  of  said  bonds  which  he  did  not  want,  and 
at  defendant's  re(iuest,  and  he  should  not  be  compelled  to  keep  that  whicb 
he  did  not  want  and  which  only  came  into  existence  by  defendant's  actiou. 
Plaintiff  acted  as  defendant's  agent,  and  the  relation  of  vendor  and  purchaser 
did  not  exist  between  them." 

The  authorities  cited  for  this  proposition,  however,  do  not  appear 
to  sustain  it.  Both  the  plaintiff  and  the  defendant  were  mutually  in- 
terested in  the  success  of  the  ice  company.  Both  were  syndicate  man- 
agers and  officers  of  the  company.  If  the  relation  of  vendor  and  pur- 
chaser did  not  exist  between  them,  it  was  because  the  contract  was 
executory.  ^  It  is  true  the  title  did  not  pass  to  defendant,  for  that  rea- 
son, something  was  yet  to  be  done  by  plaintiff.  The  plaintiff  in  his 
statement  claims  that  he  purchased  $1,500  of  said  bonds  which  he  did 
not  want.    The  whole  situation  is  summed  up  in  fliis  assertion.    He 
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did  purchase  not  only  the  $1,500,  but  the  remaining  $1,500,  and  took 
title  to  the  whole  amount  during  the  year  in  question  in  his  own  name. 
There  was  no  agency  for  the  defendant  to  be  assumed  from  this  trans- 
action. Plaintiff  simply  placed  himself  in  the  position  of  demanding 
performance  of  the  defendant  as  to  the  $1,500  of  bonds  he  did  not 
want  within  a  stipulated  time.  His  implied  agreement  to  sell  could 
not  have  been  enforced  after  the  expiration  of  that  period.  There 
was  in  this  contract  no  more  guaranty  of  repayment  than  what  wa^ 
claimed  as  such  in  Delaware  Trust  Co.  v.  Cahn,  supra.  There  was 
absolutely  no  agreement  on  the  defendant's  part  to  either  himself  pay. 
or  to  assure  the  payment  to  the  syndicate  managers  or  the  corporation 
of  what  plaintiff  himself  by  his  subscription  agreement  agreed  to  pay. 
The  best  evidence  of  that  is  the  fact  that  the  plaintiff  did  himself  pur- 
chase and  pay  for  the  whole  amount  of  his  subscription.  There  was 
no  executed  sale. 

[2]  2.  It  having  been  determined  that  tender  was  required  to  be 
made  and  made  within  the  period  of  time  required  by  the  contract,  the 
question  still  remains,  Was  the  tender  pleaded  and  proven  to  have 
been  made  January  3,  1910,  in  time?  Section  20  of  the  general  con- 
struction law,  a  re-enactment  of  the  provisions  of  the  statutory  con- 
struction law,  provides: 

"A  nmnber  of  days  specified  as  a  period  from  a  certain  day  within-  which 
or  after  or  before  which  an  act  is  authorized  or  required  to  be  done  means 
such  number  of  calendar  days  exclusive  of  the  calendar  day  from  which  the 
reckoning  is  made.  Sunday  or  a  public  holiday,  other  than  a  half  holiday, 
must  be  excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such  period,  or 
if  it  is  an  intervening  day  of  any  such  period  of  two  days.  In  computing 
any  specified  number  of  days,  weeks  or  months  from  a  specified  event,  the 
day  upon  which  the  event  happens  is  deemed  the  day  from  which  the  reckon- 
ing is  made.  The  day  from  which  any  specified  number  of  days,  weeks  or 
months  of  time  is  reckoned  shall  be  excluded  In  making  the  reckoning." 

The  plaintiff  takes  the  position  that  the  period  of  one  year  may  be 
construed  as  a  number  of  days,  to  wit,  365  days. 

In  Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54,  57  N.  E.  168,  79 
Am.  St.  Rep.  565,  the  court  said  that  the  failure  of  the  Legislature 
to  include  years  in  the  statute  was  intentional. 

"Had  the  Legislature  intended  to  apply  that  method  to  periods  of  years,  it 
could  have  disposed  of  the  whole  suLJect  in  a  single  sentence  by  saying  that 
the  day  from  which  any  specified  period  of  time  is  to  be  reckoned  shall  be 
excluded  from  the  reckoning.  But  it  did  not  say  that  The  silence  of  the 
statute  in  this  regard  is  therefore  significant  of  the  legislative  intent  to  ex- 
clude from  its  operation  other  periods  than  those  enumerated.  We  do  not 
think  that  this  rule  of  statutory  construct  ion  is  rendered  inapplicable,  be- 
cause, as  suggested  on  behalf  of  the  appellant,  a  *year'  and  ^twelve  months* 
are  for  all  practical  purposes  one  and  the  same  thing.  A. year,  12  months. 
52  weeks,  and  305  days  all  denote  the  same  total  period  of  time.  If  the  stat- 
ute had  simply  provided  that  the  'day'  from  which  any  specified  number  of 
'days'  is  reckoned  shall  be  excluded  from  the  reckoning,  it  could  hardly  be 
contended  that  because  there  are  365  days  in  a  year,  thet-eforc  the  Legislature 
intended  to  apply  the  same  f-ule  of  computation  to  years  as  to  days.  But  there 
would  be  quite  as  much  force  in  such  a  contention  as  there  is  in  the  argument 
that  because  a  year  is  composed  of  12  months  the  same  rule  must  apply  to 
both." 
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It  is  claimed  by  the  plaintiff  that  this  case  may  be  distinguished  in 
that  "years"  were  there  involved,  and  because  the  statute  specifically 
defines  the  period  of  a  year  to  include  365  days.  This,  however,  was 
the  condition  of  affairs  at  the  time  of  the  decision  in  the  Aultman 
Case.    The  statute  now  reads  (section  58): 

•The  term  year  in  a  statute,  contract,  or  any  public  or  private  InstrumeDt, 
means  three  hundred  and  sixty-five  days,  but  the  added  day  of  a  leap  year 
and  the  day  immediately  preceding  shall  for  the  purpose  of  such  computation 
be  counted  as  one  day." 

It  may  be  questioned  if  the  purpose  of  this  definition  of  a  year  as 
including  365  days  was  for  any  other  purpose  than  to  indicate  the 
method  of  computing  that  period  in  the  case  of  a  leap  year. 

Referring  back  to  section  20,  as  it  now  stands,  it  is  noteworthy  that 
the  language  there  employed  is  "a  number  of  days  specified  as  a  pe- 
riod," etc.  Again,  "In  computing  any  specified  number  of  days."  The 
words  "within  one  year"  can  hardly  be  deemed  within  this  lane^uage. 

But  another  reason  exists.  The  same  section  provides  for  a  distinc- 
tion between  days  and  weeks  and  months  under  differing  conditions. 
The  day  from  which  all  these  periods  shall  be  figured,  if  a  specified 
number,  is  to  be  excluded  in  making  the  reckoning.  As  to  that  the 
statute  is  specific.  But  it  is  not  as  to  weeks  and  months  when  it  comes 
to  excluding  Sunday  or  a  public  holiday,  if  it  is  the  last  of  any  such 
period.  Those  periods  are  evidently  purposely  omitted,  and  it  is  only 
"a  number  of  days  specified  as  a  period  from  a  certain  day  within 
which  or  after  or  before  which  an  act  is  authorized  or  required  to  be 
done,"  whose  last  day  if  Sunday  or  a  holiday  is  to  be  excluded.  Now, 
it  is  apparent  that  a  week  is  a  period  of  days ;  yet,  if  the  end  of  a 
single  week  fell  upon  a  public  holiday  under  this  section,  that  day  is 
not  to  be  excluded  from  the  calculation. 

In  Benoit  v.  New  York  Central  &  H.  R.  R.  R.  Co.,  94  App.  Div. 
24,  87  N.  Y.  Supp.  951,  the  reason  for  the  repeal  of  the  section  788, 
Code  Civ.  Proc,  was  there  stated.  That  section  would  exclude  Sun- 
day or  a  public  holiday  for  any  period  of  time,  independent  of  the  fact 
that  it  was  the  last  day  in  the  period  composed  of  days,  weeks,  months, 
or  years.  When  the  statutory  construction  law  repealed  that  provi- 
sion and  dropped  the  word  "years,"  the  court  stated  that  there  was 
sufficient  reason  for  the  distinction,  saying: 

"Where  a  party  Is  given  only  a  few  days  within  which  to  perform  an  act, 
It  Is  reasonable  enough  that  his  time  should  not  be  shortened  by  the  occur- 
rence of  Sunday  as  the  last  day." 

Ryer  v.  Prudential  Ins.  Co.,  185  N.  Y.  6,  77  N.  E.  727,  held,  as  to 
the  six-month  period  within  which  to  commence  an  action,  that,  even 
though  the  la^t  day  of  the  six-month  period  within  which  an  action 
could  be  brought  fell  on  Sunday,  commencement  of  the  action  on 
the  following  Monday  was  too  late. 

It  is  claimed  that  this  case  is  to  be  distinguished,  because  the  period 
of  a  month  or  months  was  expressly  defined  by  the  statute.  The 
distinction,  however,  does  not  appear  to  be  clear.  The  rule  has  been 
laid  down  not  only  for  months,  but  for  a  period  of  years.  In  the 
Benoit  Case,  supra,  and  in  the  case  of  Schinzel  v.  Best,  45  Misc 
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Rep.  455,  92  N.  Y.  Supp.  754,  it  was  held  that  Sunday  was  not  to 
be  excluded  when  it  was  the  last  day  of  a  period  of  years.  If,  there- 
fore, by  any  construction  of  the  plaintiff's  contract  "within  a  year" 
could  be  held  to  extend  to  January  1,  1910,  no  tender  was  made  on 
that  day.  Tender  is  not  excusable  under  these  authorities  because  the 
last  day  to  make  that  tender  was  a  public  holiday. 

A  tender  was  made,  however,  under  circumstances  that  might 
have  caused  some  doubt.  I  have  therefore  carefully  examined  the 
provisions  of  section  25  of  the  general  construction  law  to  ascertain 
whether  those  provisions  are  broad  enough  to  of  themselves  extend 
the  time  until  the  3d  of  January,  1910.    That  statute  provides: 

"Where  a  contract  by  its  terms  requires  the  payment  of  money  or  the  per- 
formance of  a  condition  on  a  public  holiday,  such  payment  may  be  made  or 
condition  performed  on  the  next  business  day  succeeding  such  holiday  with 
the  same  force  and  effect  as  if  made  or  performed  in  accordance  with  the 
terms  of  the  contract" 

This  sentence  was  added  by  chapter  39  of  the  Laws  of  1902  to  the 
provisions  of  section  24  of  the  statutory  construction  law  (Laws  1892, 
c.  677).  It  followed  almost  immediately  after  the  decision  in  Page  v. 
Shainwald,  169  N.  Y.  246,  62  N.  E.  356,  57  L.  R.  A.  173.  There 
an  option  was  required  to  be  exercised  and  tender  made  upon  Janu- 
ary 1st,  a  day  certain — not  "within"  a  specified  time.  The  request 
and  tender  were  made  on  the  3d  of  January,  and  it  was  insisted  that 
the  tender  and  request  were  in  time.  The  court  held,  however,  that, 
as  the  statutes  then  stood,  there  was  nothing  to  prohibit  the  making 
of  the  request  and  the  tender  the  1st  day  of  January,  even  though 
it  was  a  public  holiday.    The  court  said: 

"It  is  undoubtedly  true  that  the  state  of  the  law  on  this  subject  is  likely  to 
prove  embarrassing  to  many,  such  for  instance  as  those  who  find  themselves 
obliged  to  tender  a  considerable  sum  of  money  on  a  day  which  is  Just  enough 
•of  a  holiday  to  allow  the  banks  to  close  from  which  he  must  obtain  the  money 
to  make  the  tender,  but  not  enough  of  a  holiday  to  avoid  the  necessity  of  the 
tender  if  he  would  not  breach  his  contract.  But  such  faults,  if  faults  they 
be,  in  our  business  law  can  be  corrected  only  by  the  Legislature." 

It  is  apparent  in  this  case  that  the  plaintiff  was  not  obliged  to  make 
his  tender  on  the  1st  of  January  by  the  terms  of  the  contract.  It  would 
seem  as  if  the  statute  had  been  drawn  to  fit  just  the  situation  that  was 
involved  in  that  case — one  "where  the  contract  by  its  terms  requires 
*  *  *  the  performance  of  the  condition  on  a  public  holiday." 
This  statute  is  in  derogation  of  the  rule  as  it  had  existed  prior  to 
that  time.  If  the  Legislature  had  intended  to  say  that  a  public  holi- 
day was  for  the  purpose  of  the  performance  of  contracts  to  be  ex- 
cluded in  the  computation  of  time,  and  performance  of  such  contract 
could  be  had  upon  the  next  succeeding  business  day,  such  intention 
•could  have  been  expressed  by  appropriate  words. 

I  find  neither  reason  nor  authority  for  placing  so  broad  a  construc- 
tion upon  this  provision  of  statute.    A  tender  not  having  been  made- 
within  the  life  of  the  contract,  plaintiff  failed  to  make  out  a  cause 
of  action,  and  the  defendant  is  entitled  to  a  dismissal  of  the  complaint 
upon  the  merits. 

Decision  may  be  prepared  in  accordance  with  this  opinion. 

Complaint  dismissed.  • 
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HBRZIG  et  al.  v.  WASHINGTON  FIRE  INS.  CO. 
(Supreme  Court,  Appellate  Division,  First  Department    April  21,  1911.) 

1.  Discovery  (§  38*) — ISxamiitation  Before  Trial— Grounds. 

A  plaintiff,  suing  on  a  fire  policy,  may  not  obtain  an  order  for  the  ex- 
amination of  insurer  to  gather  such  information  as  to  the  proofs  in  in- 
surer's possession  as  will  enable  him  to  avoid  the  defenses  of  fraudnleot 
proofs  of  loss  and  falsely  swearing  and  producing  fraudulent  proofs  on 
an  examination  pursuant  to  the  policy. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Dec.  Dig.  |  38.*] 

2.  Discovert  (§  55*) — Examination  Beforb  Trial— Officer  of  Corporation. 

Under  Code  Civ.  Proc.  §  872,  subd.  7,  providing  that,  where  the  party 
sought  to  be  examined  is  a  corporation,  the  affidavit  shall  state  the  name 
of  the  ofllcer  whose  testimony  is  necessary,  a  plaintiff  desiring  to  ezamhie 
the  officer  of  a  foreign  corporation  doing  business  in  the  state  must  show 
that  the  person  sought  to  be  examined  is  an  officer,  and  it  is  not  suffi- 
cient to  merely  describe  him  as  a  managing  agent. 

[Ed.  Note.--For  other  cases,  see  Discovery,  Dec.  Dig.  §  55.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  B.  Herzig  and  another  against  the  Washington 
Fire  Insurance  Company.  From  an  order  denying  a  motion  to  vacate 
an  order  directing  the  examination  of  defendant,  it  appeals.  Re- 
versed, and  motion  granted. 

See,  also,  128  N.  Y.  Supp.  565. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Charles  Goldzicr,  for  appellant. 
Clayton  J.  Heermance,  for  respondents. 

SCOTT,  J.  [1]  Defendant  appeals  from  an  order  denying  its  mo- 
tion to  vacate  an  order  for  its  examination  by  Walter  McBain,  de- 
scribed as  its  managing  agent  within  the  city  and  state  of  New  York. 
The  plaintiffs  sue  as  trustees  for  the  benefit  of  the  creditors  of  H. 
Leonard  Simmons,  upon  a  policy  of  fire  insurance  issued  by  defendant. 
The  complaint  is  in  the  form  commonly  used  in  such  actions,  and  the 
answer,  besides  certain  denials,  contains  two  affirmative  defenses,  one 
that  the  insured  made  false  and  fraudulent  proofs  of  loss,  and  the 
other  that  he  swore  falsely  and  produced  fraudulent  proofs  upon  an 
examination  had  pursuant  to  the  terms  of  the  policy.  It  is  apparent 
from  the  affidavit  upon  which  the  order  was  granted  that  the  plain- 
tiffs* purpose  is  not  to  obtain  evidence  to  support  their  case,  or  even 
to  controvert  the  case  which  may  be  made  by  defendant,  but  is  to 
gather  such  information  as  to  the  proofs  in  defendant's  possession, 
as  will  enable  them,  in  the  language  of  the  affidavit,  "to  avoid  the  de- 
fenses." The  courts  are  at  present  disposed  to  grant  orders  for  the 
examination  of  adverse  parties  with  great  liberality,  even  to  the  ex- 
tent, in  some  cases,  of  permitting  a  plaintiff  to  examine  the  defendant 
as  to  an  affirmative  defense;  but  it  still  remains  necessary  that  the 
evidence  to  be  elicited  is  of  such  a  character  that  it  may  be  necessary 

*For  other  caseg  Bee  same  topic  &  I  number  in  Dec.  &  Am.  Digs.  1907  to  date»  &  Rep'r  Indexes 
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and  material  to  the  moving  party,  and  that  he  intends  to  use  it  upon 
the  trial,  but  it  is  only  in  rare  and  exceptional  cases,  if  at  all,  that  the 
court  will  permit  a  plaintiff  to  pry  into  his  opponent's  defense  merely 
for  the  purpose  of  "avoiding"  it  on  the  trial.  Tuthill  v.  Schinasi,  141 
App.  Div.  520,  126  N.  Y.  Supp.  409.  Upon  this  ground  the  motion 
to  vacate  should  have  been  granted. 

[2]  It  is  also  objected  that  it  does  not  appear  from  the  affidavit  on 
which  the  order  was  granted  that  the  person  to  be  examined  was  an 
officer  of  defendant,  for.  a  corporation  can  be  examined  only  through 
an  officer  or  director.  Code  Civil  Procedure,  §  872,  subd.  7.  The 
party  to  be  examined  is  described  as  a  "managing  agent,"  which  does 
not  import,  as  language  is  ordinarily  used,  that  he  is  an  officer.  There 
is  no  magic  in  names,  however,  and  it  may  be  in  some  cases,  and  es- 
pecially with  reference  to  foreign  corporations  doing  business  in  this 
state,  that  the  relation  to  the  corporation  and  the  duties  of  a  person 
called  a  managing  agent  are  such  as  to  indicate  that  he  is  in  fact  an 
officer.  But,  if  this  be  so,  it  is  incumbent  upon  the  party,  applying  for 
the  order,  to  cause  the  fact  affirmatively  to  appear,  for  there  is  no 
presumption  that  an  agent,  managing  or  otherwise,  is  an  officer. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs.    All  concur. 


STEVENSON  v.  STEVENSON  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Charles  R.  Stevenson  against  Minnie  Stevenson,  as  ex- 
ecutrix, etc.,  of  James  A.  Stevenson,  deceased,  and  another.  From  a 
judgment  in  favor  of  the  defendants  and  against  the  plaintiff,  dis- 
missing the  complaint  and  granting  a  motion  for  an  extra  allowance 
and  costs,  plaintiff  appeals.    Modified,  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Willard  N.  Baylis,  for  appellant. 

George  F.  Hickey  (William  E.  Stewart,  on  the  brief),  for  respond- 
ents. 

PER  CURIAM.  Judgment  modified,  by  striking  therefrom  the  ex- 
tra allowance,  and,  as  thus  modified,  affirmed,  without  costs. 

WOODWARD,  J.  (dissenting).  The  complaint  in  this  action  al- 
leges that  a  partnership  was  formed  on  or  about  May,  1900,  by  and 
between  Charles  R.  Stevenson,  James  A.  Stevenson,  and  Thomas  Pen- 
ders,  for  the  purpose  of  doing  general  contracting  under  the  name  of 
"James  A.  Stevenson,"  and  that  this  partnership  continued  until  April, 
1907,  when  the  defendant  James  A.  Stevenson  took  possession  of  all 
of  the  assets ;   and  the  relief  demanded  is  an  accounting  of  the  part- 
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nership  affairs.  The  case  was  sent  to  a  referee  to  hear,  try,  and  deter- 
mine, the  defendants  having  put  in  a  specific  denial  of  each  and  all 
the  facts  alleged  in  the  complaint;  and  the  referee  not  only  found 
against  the  plaintiff,  but  recommended  an  additional  allowance  of  $250 
on  the  theory  that  this  was  a  difficult  and  extraordinary  case,  within 
the  meaning  of  section  3253  of  the  Code  of  Civil  Procedure,  and  such 
extra  allowance  now  constitutes  a  part  of  the  judgment  The  plaintiff 
appeals  from  the  judgment. 

The  vital  question  in  the  case  is  whether  there  was,  in  fact,  a  part- 
nership established  as  between  the  parties.  It  is  conceded  that  the 
parties  were  together  for  a  period  of  nearly  seven  years,  that  during 
that  time  many  contracts  were  taken  and  performed  in  the  name  of 
James  A.  Stevenson,  and  that  during  all  of  that  time  the  plaintiff  and 
defendant  Fenders  drew  sums  of  money  without  any  definite  settle- 
ment, and  it  is  the  contention  of  the  defendant  that  the  plaintiff  and 
Fenders  were  merely  employes,  taking  as  their  compensation  one-third 
of  the  profits  resulting  from  these  various  contracts,  aggregating  hun- 
dreds of  thousands  of  dollars,  while  the  plaintiff  insists  that  the  ar- 
rangement between  the  parties  was  that  of  a  copartnership.  It  is  true 
that  it  nowhere  appears  in  the  testimony  that  there  was  anything  said 
about  a  partnership  between  the  parties ;  but  it  is  equally  true  that  it 
does  not  appear  from  the  evidence  that  an)rthing  was  ever  said  about 
the  defendant  Stevenson  employing  the  plaintiff  and  Fenders.  There 
was  a  verbal  arrangement,  the  parties  went  to  work  under  that  ar- 
rangement and  remained  together  for  about  seven  years,  and  the  ques- 
tion here  is  whether  that  arrangement,  with  the  performance  on  the 
part  of  the  several  parties  for  a  long  period  of  time,  constituted  an 
employment  or  a  copartnership. 

The  plaintiff's  testimony  is  to  the  effect  that  prior  to  May,  1900,  he 
was  employed  as  a  bricklayer  by  the  Standard  Oil  Company ;  that  he 
was  working  with  Fenders,  doing  journeyman's  work;  that  at  that 
time  his  brother,  James  A.  Stevenson,  lived  at  Long  Island  City,  and 
was  engaged  in  the  trucking  business;  that  prior  to  May,  1900,  he 
had,  several  conversations  with  Fenders ;  that  Fenders  was  the  one 
who  started  it;  that  he  was  the  go-between  as  to  Fenders  and  his 
brother;  that  Fenders  said  it  would  be  a  good  thing;  that  there  was 
money  in  it ;  that  we  could  make  money ;  that  Fenders  said  that  "my 
brother  and  I  and  he  would  make  the  building  business  go,"  and  that 
he  had  30  or  40  conversations  along  these  lines  with  Fenders,  "and 
then  I  would  see  my  brother,  sometimes  at  the  Standard  Oil  Works, 
and  sometimes  in  his  office,  and  sometimes  on  the  street,  and  talk  it 
over  with  him ;"  that  about  the  time  of  these  conversations  with  Fen- 
ders he  had  several  talks  with  his  brother ;  that  at  a  conversation  in 
March  or  April,  1900,  with  his  brother,  the  latter  said  "he  would  go 
into  it,  but  he  disliked  it  on  account  of  Fenders.  Fenders'  name  at 
that  time  was  bad.  He  said  Fenders'  name  was  bad.  One  phrase 
used:  'If  we  went  in  business,  could  we  hold  Fenders  down?  Fen- 
ders had  judgments  against  him,  and  had  had  a  building  fall  down, 
the  First  Ward  School,  and  was  in  bad  repute.  He  is  a  very  smart 
man,  but  he  has  these  things  against  him.'    And  he  did  not  want  Pen- 
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ders'  name  known  in  the  business."     The  plaintiff  further  testified 
that: 

'*I  told  him  it  needn't  be  known  in  the  business — his  name.  It  could  be 
done  under  the  name  of  James  A.  Stevenson.  We  were  to  do  contracting 
business,  building  business.  Prior  to  May  he  said  it  was  satisfactory  to  him, 
and  he  started  to  estimate  on  the  work.  Before  we  began  actual  work,  he 
said  that  if  the  business  went  along  we  could  change  the  name  later,  if  we 
got  along  satisfactory.  My  brother  said  he  would  finance  it,  and  Fenders 
and  I  devote  all  our  time  to  carrying  on  the  work,  get  the  orders,  and  seeing 
it  was  going  on  with.  Ha  would  finance  it  *  *  *  He  said  that  he  was 
to  flitance  it,  and  we  would  figure  on  the  work  and  carry  it  on;  that  he 
would  do  his  share,  whatever  he  could,  also  finance  it ;  that  we  would  divide 
the  profits  or  losses  even,  equally.  Fenders  and  he,  and  I — ^would  be  divided 
between  us.  We  had  a  dozen  or  more  each  conversations  prior  to  May,  1900, 
of  that  or  simUar  purport" 

The  witness  says  he  conveyed  the  results  of  these  conversations  to 
Fenders,  and  that  they  finally  entered  into  the  performance  of  a  con- 
tract for  the  completion  of  the  Long  Island  Paint  Works;  this  job 
resulting  in  a  profit,  etc.  Fenders,  who  answered  jointly  with  the 
defendant  Stevenson,  and  who  is  obviously  hostile  to  the  plaintiff, 
strongly  corroborates  this  testimony,  and  states  distinctly  that,  while 
there  has  been  no  settlement,  he  e^^pects  upon  a  final  settlement  to 
have  the  losses  taken  into  consideration.  The  defendant  Stevenson 
does  not  deny  the  general  arrangement  to  do  the  work  and  to  divide 
the  profits ;  but  it  is  his  contention  that  each  job  was  to  stand  by  itself, 
and  that  only  profits  were  to  be  divided,  though  he  admits  that  if,  upon 
any  job,  there  was  a  loss,  the  plaintiff  and  Fenders  would  lose  their 
labor,  which,  in  an  economic  and  practical  sense,  is  as  much  capital, 
in  an  arrangement  of  this  kind,  as  defendant  Stevenson's  money. 

There  was  certainly  no  specific  bargain  between  the  parties  that  they 
were  to  be  employed  by  defendant  Stevenson.  They  were  investing 
their  labor  against  his  capital,  while  he  continued  to  carry  on  his  large 
trucking  business,  and  the  whole  course  of  the  business  for  seven 
years,  during  which  time  the  plaintiff  and  Fenders  drew  large  sums 
of  money,  with  no  settlements  of  any  consequence  upon  the  basis  of 
individual  contracts,  indicates  clearly  to  us  that  the  contract  actually 
entered  into  and  carried  out  was  that  of  a  copartnership,  and  not  an 
employment.  It  is  true  that  it  appears  from  the  testimony  that  on  the 
first  contract  there  was  a  settlement  of  basis  of  thirds;  but  Fen- 
ders' testimony  is  to  the  effect  that  he  was  reluctant  to  enter  into  the 
arrangement,  because  he  felt  that  he  could  not  get  along  with  the  plain- 
tiff and  his  brother,  and  that  the  first  job  was  taken  experimentally; 
that  at  the  settlement  on  this  first  job  the  defendant  Stevenson  asked 
him  how  he  liked  the  arrangement,  if  he  thought  they  could  get  along 
together;  and  that  from  that  time  forward  the  business  was  conducted 
in  the  manner  already  indicated.  This  testimony,  taken  as  a  whole, 
seems  to  me  entirely  inconsistent  with  the  idea  of  an  employment,  and 
wholly  in  harmony  with  the  contention  of  the  plaintiff  that  there  was  a 
copartnership  existing  between  the  parties. 

I  am  persuaded,  likewise,  that  this  is  not  a  proper  case  for  an  extra 
allowance.    The  case  is  in  no  proper  sense  difficult  and  extraordinary, 
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and,  even  if  the  plaintiff's  contention  was  wrong,  he  ought  not  to  have 
been  burdened  with  an  extra  allowance,  in  the  nature  of  a  penalty. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  granted. 

THOMAS,  J.,  concurs. 


DARMSTADT  et  al.  v.  MAXSON  et  al. 

(Supreme  Court,  AppeUate  Division,  Second  Department    April  21,  1911.) 

JkloBTOAGEs  (§  561*) — ^Foreclosure— Judgment— Deficiency. 

Where  plaintiff,  In  foreclosure,  recovered  a  Judgment  which  made  no 
provision  for  a  deficiency,  and  elected  to  sell  the  premises,  which  brought 
much  less  than  their  real  value,  and  an  insuflSdent  amount  to  pay  the 
judgment  and  costs,  plaintiff,  two  years  after  the  sale,  was  not  entitled 
to  leave  to  sue  for  the  deficiency  the  obligors  on  a  bond  given  In  connec- 
tion with  the  mortgage,  under  Code  Civ.  Proc.  §  1628,  providing  that 
while  an  action  to  foreclose  a  mortgage  is  pending,  or  after  final  judg- 
ment for  plaintiff  therein,  no  other  action  shall  be  commenced  to  recover 
the  debt  without  leave  of  court  in  which  the  former  action  was  brought 
[Ed.  Note.-~For  other  cases,  see  Mortgages,  Cent  Dig.  §{  ie(»-1617; 
Dec.  Dig.  §  561.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Frank  Darmstadt  and  another  against  Morris  Manson 
and  others.  From  an  order  granting  plaintiff  leave  to  continue  an 
action  on  a  bond  to  recover  a  deficiency  after  foreclosure  of  a  mort- 
gage, defendants  Morris  Manson  and  George  Jacobson  appeal.  Re- 
versed, and  motion  denied. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  WOODWARD, 
and  RICH,  JJ. 

Henry  Hetkin,  for  appellants. 
A.  P.  Bachman,  for  respondents. 

WOODWARD,  J.  The  defendants  in  this  action  were  the  obligors 
in  a  certain  bond  given  in  connection  with  a  mortgage.  The  plain- 
tiffs brought  an  action  for  the  foreclosure  of  the  mortgage,  asking  for 
a  deficiency  judgment.  Each  of  the  defendants  was  served  personally 
within  this  state,  and  the  appealing  defendants,  Morris  Manson  and 
George  Jacobson,  neither  appeared,  answered,  nor  demurred.  New- 
man Dube,  the  third  defendant,  appeared  nominally  in  the  action,  and 
the  same  proceeded  to  judgment.  When  the  judgment  was  entered, 
it  made  no  provision  whatever  for  a  deficiency,  and  in  due  course  of 
time  the  premises  covered  by  the  mortgage  were  sold  for  $500,  or  much 
less,  it  appears,  than  their  real  value ;  none  of  the  defendants  feeling 
that  they  were  called  upon  to  protect  themselves  at  the  sale. 

Subsequently  the  plaintiffs  brought  the  present  action  to  recover 
the  amount  of  the  deficiency  from  the  bondsmen,  failing  to  allege, 
under  the  provisions  of  section  1628  of  the  Code  of  Civil  Procedure, 
that  the  permission  of  the  court  had  been  granted  to  bring  such  ac- 
tion.   Defendants  demurred  to  the  amended  complaint,  on  the  ground 

*For  other  cases  see  same  topic  &  S  number  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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that  the  facts  stated  were  not  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  demurrer  was  sustained.  The  plaintiffs  paid  the  costs 
and  pleaded  over,  the  court  granting  an  order  giving  permission  nunc 
pro  tunc  to  bring  the  action,  upon  condition  that  the  plaintiffs  enter 
into  a  stipulation  to  give  credit  upon  the  judgment  for  the  amount  of 
the  costs  involved  in  the  action  up  to  the  time  of  granting  the  order. 
The  defendants  Manson  and  Jacobson  appeal  from  this  order. 

It  is  contended  that  the  premises  involved  in  the  foreclosure  action 
were  worth  enough  to  have  met  all  of  the  charges  against  them.  The 
defendants,  whether  they  knew  of  the  judgment  of  foreclosure  or  not, 
had  no  real  or  apparent  interest  in  the  sale  of  the  premises,  since  the 
plaintiffs,  by  failing  to  proceed  in  the  usual  way,  through  no  fault  of 
the  defendants,  took  the  risk  of  selling  under  the  judgment  which  they 
had  procured.  As  this  did  not  require  the  defendants  to  protect  them- 
selves against  deficiency  by  bidding  upon  the  property  or  otherwise, 
it  would  seem  to  be  unjust  to  permit  them  now  to  come  in  and  sue 
upon  the  bond.  It  has  been  universally  held  that  section  1628  of  the 
Code  of  Civil  Procedure  confers  no  absolute  right  upon  a  plaintiff 
to  sue  separately,  after  a  foreclosure,  a  person  liable  for  the  mort- 
gage debt,  and  who  might  have  been  made  a  party  to  the  foreclosure 
action,  but  that  the  right  to  do  so  should  be  granted  only  when  satis- 
factory reasons  are  shown  why  the  personal  liability  was  not  prose- 
cuted in  the  foreclosure  suit  itself.  It  was  pointed  out  by  Judge  Ra- 
pallo  in  Equitable  Life  Ins.  Society  v.  Stevens,  63  N.  Y.  341,  345,  that 
under  the  Revised  Statutes,  "so  far  *  *  *  from  its  being  made 
compulsory  on  the  court  to  grant  such  permission  in  all  cases,  the  gen- 
eral rule  was  against  it,  and  special  circumstances  must  be  shown  to 
justify  a  separate  proceeding  at  law."  And  in  Scofield  v.  Doscher,  72 
N.  Y.  491,  it  was  said  that  the  "aim  of  the  statute  is  to  dispose  of 
the  matter  in  one  proceeding." 

We  find  in  the  record  no  special  reasons  given  why  the  defend- 
ants, two  years  after  the  premises  had  been  sold  under  a  judgment 
which  might  have  charged  them  with  liability  for  a  deficiency  and  re- 
quired them  at  that  time  to  protect  themselves  against  a  sale  of  the 
property  for  less  than  the  liens  against  it,  should  now  be  called  upon 
to  answer  in  an  action  at  law  for  a  recovery  upon  the  bond.  The 
plaintiffs,  by  their  own  neglect,  have  placed  the  defendants  in  a  differ- 
ent position  than  they  would  have  occupied  two  years  before — in 
a  position  which  the  plaintiffs  cannot,  in  the  nature  of  things,  restore ; 
and,  having  elected  to  stand  upon  their  judgment  and  to  sell  Uie  prem- 
ises, it  would  be  unjust  to  these  defendants  to  permit  this  action. 
They  have  no  defense.  They  would  simply  be  called  upon  to  pay  the 
deficiency  to  the  full  extent  of  their  obligation  in  the  bond,  even 
though  the  plaintiffs  themselves  may  have  purchased  the  premises  at 
practically  a  nominal  figure.  In  other  words,  where  a  plaintiff  travels 
outside  of  the  usual  course  of  the  law,  to  the  prejudice  of  the  rights 
of  the  defendant,  he  ought  not  to  be  permitted  to  avail  himself  of 
special  provisions  resting  in  the  discretion  of  the  court ;  and,  the  dis- 
cretion being  the  discretion  of  the  Supreme  Court,  we  have  no  hesita- 
tion in  sa3ring  that  the  order  appealed  from  should  be  reversed,  and 
128  N.Y.S.— 63 
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that  the  election  of  the  plaintiffs  to  rely  upon  the  premises  for  their 
debt  cannot  be  withdrawn  to  the  prejudice  of  those  who  have  been 
lured  into  inactivity  by  the  conduct  of  the  plaintiffs. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10  costs.    All  concur. 


STEINBERG  et  al.  v.  BOSTON  INS.  CO.  et  at. 
(Supreme  Court,  Appellate  Division,  First  Department    April  21,  1911.) 

1.  Insurance  (§  608*) — Action  on  Policy — Nature. 

A  complaint  setting  up  an  insurance  policy,  alleging  performance  of 
conditions  on  plaintiff's  part,  except  as  waived  by  defendant,  and  an 
adjustment  of  a  loss  under  the  policy  by  adjusters  appointed  by  the 
respective  parties  pursuant  to  the  provisions  of  the  policy,  presented  a 
cause  of  action  on  the  policy,  and  not  on  the  adjustment 

[Ed.  Note. — For  other  cases,  see  Insurance,  Gent  Dig.  {{  1517,  1519; 
Dec.  Dig.  §  608.«] 

2.  Insurance  (§  574*) — ^Adjustment  op  Loss—Effect. 

An  adjustment  of  loss  by  appraisers  under  the  terms  of  the  policy 
does  not  impair  the  force  and  effect  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  H  1430-1432; 
Dec.  Dig.  S  574.*] 

3.  Insurance  (§  574*)— Fire  Insurance— Proof  of  Loss— Adjustment. 

Where  a  fire  policy  provided  for  the  adjustment  of  any  loss  by  ap- 
praisers, the  adjustment  was  conclusive  evidence  of  loss,  in  absence  of 
fraud  therein. 

[Ed.  Note.^For  other  cases,  see  Insurance,  Cent  Dig.  IS  1430-1432: 
Dec.  Dig.  §  674.*] 

4.  Insurance  (§  615*)— Fire  Insurance— Action— Defenses— Fraud  in  Pbo- 

cuRiNO  Adjustment. 

Since  one  may  defend  an  action  based  on  an  agreement  on  the  ground 
of  fraud  in  procuring  it,  without  having  it  set  aside  in  equity,  a  fire 
insurance  company,  in  an  action  on  a  policy  in  which  plaintiff  relied  on 
an  adjustment  of  loss  by  appraisers  to  show  actual  damage,  could  defend 
on  the  ground  of  fraud  in  procuring  the  adjustment  without  first  having 
it  set  aside  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  |  1532;  Dec. 
Dig.  §  615.*] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Isaac  Steinberg  and  another  against  the  Boston  Insur- 
ance Company  and  another.  From  a  judgment  for  plaintiffs,  and  an 
order  denying  a  new  trial,  the  insurance  company  appeals.  Reversed, 
and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHI^IN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Horace  L.  Cheyney,  for  appellant. 

Max  L.  Schallek,  for  respondents. 

MILLER,  J.  This  is  an  action  upon  a  policy  of  fire  insurance.  The 
plaintiffs  pleaded  the  policy,  performance  of  conditions  upon  their 
part,  except  as  waived  by  the  defendant,  and  the  adjustment  of  the 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  4b  R0p*r  Indexes 
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loss  pursuant  to  the  terms  of  the  policy  by  adjusters  appointed  by  the 
respective  parties.  In  its  answer,  the  appellant  alleged  as  a  separate 
defense  that  its  adjuster  was  induced  to  agree  upon  the  adjustment  by 
the  plaintiffs  falsely  representing  that  the  lowest  bid  received  by  them 
for  repairing  the  damage  was  in  excess  of  the  sum  of  $12,000.  Upon 
the  trial,  the  plaintiffs  relied  upon  the  adjustment  for  proof  of  the 
loss.  The  appellant  undertook  to  prove  the  alleged  fraudulent  repre- 
sentations by  an  examination  of  one  of  the  plaintiffs ;  but  the  evidence 
was  excluded,  on  the  ground  that  the  action  was  upon  the  policy,  not 
upon  the  agreement  of  adjustment,  and  that  the  answer  had  raised  no 
issue  as  to  the  actual  loss  sustained.  As  a  matter  of  fact,  the  plaintiffs 
had  alleged  that  their  loss  was  $12;000,  and  the  answer  denied  it. 

[1]  While  counsel  apparently  think  that  the  case  turns  on  whether 
the  action  is  deemed  to  be  on  the  policy  or  the  agreement  of  adjust- 
ment, we  entertain,  no  doubt  that  the  action  is  on  the  policy.  Cases 
like  Smith  v.  Glen's  Falls  Insurance  Co.,  62  N.  Y.  85,  and  Brown  v. 
Hartford  Fire  Insurance  Co.,  117  Mass.  479,  in  which  agreements  in 
compromise  or  settlement  were  made,  have  no  application.  The  policy 
in  this  case  provided  for  an  adjustment  of  loss  by  appraisers.  The 
loss  was  adjusted  in  that  way,  but  the  policy  still  remained  in  full  force 
and  effect. 

[2]  The  plaintiffs  recovered  upon  it,  by  proving  the  adjustment, 
without  being  put  to  proof  of  the  actual  loss;  the  adjustment,  in  the 
absence  of  proof  of  fraud,  being  conclusive  evidence  of  the  loss.  It 
is  possible  that  it  was  unnecessary  for  the  plaintiffs  to  plead  the  ad- 
justment. If  so,  it  was  unnecessary  for  the  appellant  to  plead  fraud 
in  avoidance  of  it.  In  such  case,  upon  proof  of  it  being  made,  the 
appellant  could  avoid  it  by  proof  that  it  was  procured  by  fraud.  How- 
ever, the  plaintiffs  did  plead  it,  and  the  appellant  sufficiently  pleaded 
that  it  was  procured  by  fraud.  We  think  that  there  can  be  no  question 
but  that,  under  such  circumstances,  the  appellant  was  entitled  to  give 
evidence  in  support  of  its  claim  of  fraud.  If  such  claim  were  estab- 
lished, it  would  destroy  the  evidence  upon  which  the  plaintiffs  relied 
to  prove  damage. 

[3]  It  was  not  necessary  for  the  appellant  first  to  have  .the  adjust- 
ment set  aside.  Where  one  is  induced  by  fraud  to  enter  into  an  agree- 
ment, he  may  be  entitled  to  the  aid  of  equity  to  have  it  canceled ;  but, 
when  it  is  made  the  basis  of  an  attack  against  him,  he  may,  without 
resorting  to  equity,  defend  on  the  ground  of  fraud.  Bosley  v.  National 
Machine  Co.,  123  N.  Y.  550,  25  N.  E.  990;  Mead  v.  Bunn,  32  N.  Y. 
275. 

[4]  We  think,  therefore,  that,  when  the  plaintiffs  sought  to  establish 
their  loss  by  proof  of  the  adjustment,  the  appellant  was  entitled  to 
overcome  its  effect  by  proving,  if  it  could,  that  it  was  procured  by 
fraud. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 
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PEOPLE  V.  FITZSIMMONS. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  7,  1911.) 

RoBBEBT  (§  24*) — Evidence — Sufficiency. 

Evidence  Tteld  Insufficient  to  identify  accused  as  a  participant  in  a 
robbery. 
[Ed.  Note. — ^For  other  cases,  see  Robbery,  Dec.  Dig.  S  24.*] 
Burr,  J.,  dissenting. 

Appeal  from  Children's  Court,  Kings  County. 

John  Fitzsimmons  was  convicted  of  an  offense,  and  he  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Ben  W.  Slote,  for  appellant. 

Peter  P.  Smith,  Asst.  Dist.  Atty.  (John  F.  Clarke,  Dist.  Atty.,  on 
the  brief),  for  the  People. 

THOMAS,  J.  Two  policemen  arrested  the  defendant  and  another 
boy  (White  by  name)  near  the  corner  of  Atlantic  and  Buffalo  avenues, 
in  East  New  York,  and  took  them  to  the  corner  of  Ralph  avenue 
(about  one  block  distant),  from  which  neighborhood  they  had  run 
away  There  they  were  confronted  with  the  complainant,  Mary  Don- 
ohue,  who,  as  she  says,  had  had  two  glasses  of  beer,  obtained  she 
knows  not  where,  and  was  under  the  influence  of  liquor,  and  who 
complained  that  one  boy  held  her  while  the  other  took  her  watch  and 
chain  and  money.  She  identified  White  as  the  one  that  took  the  arti- 
cles, but  as  to  the  defendant  said  she  did  not  know.  According  to 
her  story,  the  robbery  took  place  at  Atlantic  avenue  and  Williams 
Place,  IY2  miles  away  from  the  scene  of  the  above  events.  If  the 
boys  in  question  participated  in  the  robbery  at  that  distant  point,  their 
continued  relation  to  her  at  Ralph  and  Atlantic  avenues  is  something 
of  a  mystery.  But  it  is  certain  that  White,  with  the  defendant,  ran 
away  and  that  he  did  rob  her  somewhere;  for,  when  brought  back 
to  her  as  above  stated,  he  took  the  watch  and  chain  from  his  shoe. 

The  only  evidence  against  the  defendant  is  that  he  ran  away  with 
White,  who  robbed  her,  and  that,  when  caught,  he  (the  defendant) 
told  the  officers  that  they  were  only  fooling.  The  woman  says  that 
there  were  three  persons  engaged  in  the  robbery.  White  is  one,  the 
person  attacked  by  Parkinson,  maybe,  is  another,  and  the  defendant 
would  make  a  third.  Parkinson,  himself  intoxicated  by  his  own  con- 
fession, came  out  of  a  saloon  and  met  Donohue  in  distress,  and  with 
her  went  across  the  way,  where  he  assaulted  a  person,  assuming  that 
he  was  one  of  the  depredators,  and  at  the  time  saw  two  boys  sitting 
in  a  doorway,  neither  of  whom  he  identified,  who  ran  away.  How- 
ever, these  boys  were  the  defendant  and  White. 

The  question  is  whether  the  defendant  is  proven  guilty  of  this  rob- 
bery beyond  a  reasonable  doubt,  from  the  fact  that  he  was  in  associa- 
tion with  White,  and  ran  away,  and  made  the  statement  that  he  did 

•For  other  cases  see  same  topic  &  {  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  &  Rep'r  lodezot 
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to  the  officers,  as  if  conscious  of  it.  Although  Donohue,  in  describ- 
ing the  scene,  states  that  the  defendant  held  her,  she  is  evidently  speak- 
ing upon  the  assumption  that  he  was  one  of  the  two ;  for  she  did  not 
recognize  him  at  the  time,  and  it  is  not  presumable  that  she  did  so 
later. 

A  new  trial  should  be  ordered.    All  concur,  except  BURR,  J.,  who 
dissents. 


MARSH  y.  EXEMPT  FIREMEN'S  BENEV.  FUND  ASS'N  OF  TWENTY- 
THIRD  WARD  et  al. 

(Supreme  Court,  Appellate  Diylslon,  First  Department    April  21,  1911.) 

Submission  of  Controvebst  (§  17*) — Parties— Issues. 

Under  Code  Civ.  Proc.  {  1279,  authorizing  the  submission  of  contro- 
versies, on  a  submission  on  an  agreed  statement  of  facts  between  an  ex- 
ecutor and  benevolent  associations,  to  determine  the  validity  of  legacies 
to  individuals  who  are  widows  or  orphans  of  members  of  the  associa- 
tion, the  court  will  not  determine  the  question,  because  the  widows  and 
orphans  are  not  parties  to  the  submission,  and  because  tlft  question 
presented  may  be  determined  on  the  settlement  of  the  accounts  of  the 
executor  before  the  surrogate. 

[Ed.  Note. — For  other  cases,  see  Submission  of  Controversy,  Dec.  Dig. 
I  17.*] 

Submission  of  controversy  on  agreed  statement  of  facts  by  Joseph 
A.  Marsh,  individually  and  as  executor  of  John  A.  Alldritt,  deceased, 
and  the  Exempt  Firemen's  Benevolent  Fund  Association  of  the 
Twenty-Third  Ward  and  others.    Dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Francis  B.  Sanford,  for  plaintiff. 

J.  Wilson  Bryant,  for  defendant  Adelphic  Lodge,  No.  148. 

William  A.  McQuaid,  Deputy  Atty.  Gen. 

INGRAHAM,  P.  J.  I  do  not  think  that  these  associations  or  cor- 
porations, which  unite  in  this  submission,  have  an  interest  in  the  con- 
troversy here  submitted,  as  the  testator  made  no  bequest  to  either  of 
them,  enforceable  or  unenforceable.  If  there  is  a  bequest  to  anybody, 
it  is  to  the  individuals  who  were  the  widows  or  orphans  of  the  mem- 
bers of  these  associations  or  corporations,  and  they  are  not  parties  to 
the  submission,  and  therefore  not  before  the  court.  Section  1279  of 
the  Code  of  Civil  Procedure,  under  which  there  can  be  the  submission 
of  a  controversy,  provides  that: 

•*Tlie  parties  to  a  question  in  difference,  which  might  be  the  subject  of  an 
action,  being  of  full  age,  may  agree  upon  a  case,  containing  a  statement  of 
the  facts,  upon  which  the  controversy  depends,  and  may  present  a  written 
submission  thereof  to  a  court  of  record  which  would  have  Jurisdiction  of  the 
action,  brought  for  the  same  cause." 

It  seems  to  me  quite  clear  that  this  case  as  submitted  to  us  4oes  not 
fall  within  this  provision,  as  the  widows  and  orphans,  whoever  they 
may  be,  are  not  parties  to  the  submission.     The  questions  presented 

•For  other  cum  lee  same  topic  A  S  num bsb  in  Dec.  ft  Am.  Dlgi.  1907  to  date.  4b  Rep'r  Indexe* 

Digitized  by 


,y  Google 


998  128  NEW  YORK*  SUPPLEMENT  (Sup.  Ct 

on  this  submission  can  be  determined  on  the  settlement  of  the  ac- 
counts of  the  executors  before  the  surrogate,  or  tfie  plaintiff  to  this 
submission  may  rest  without  taking  further  action  until  some  one 
comes  in  who  claims  to  be  entitled  to  an  interest  in  one  of  these  lega- 
cies. The  question  of  whether  or  not  there  is  an  enforceable  legacy 
should  be  left  until  there  are  some  parties  before  the  court  who  are 
the  objects  of  the  testator's  bounty,  and  I  think  we  should  express 
no  opinion  upon  that  question,  in  the  absence  of  the  proper  parties. 

It  follows,  therefore,  that  this  proceeding  must  be  dismissed,  with- 
out costs  to  either  party.    All  concur. 


BIGELOW  V.  WOOLVERTON. 

(Supreme  Ctourt,  Appellate  Division,  First  Department    April  21,  1011.) 

Appeal  and  Ebbob  (§  173*)— Review — Questions  Pbesentbd  fob  Review. 
A  defendant  cannot  on  appeal  defeat  a  judgment  by  proving  defenses 
which  were  neither  pleaded  nor  proven  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  1071>- 
1120;    Dec.  Dig.  f  173.*] 

Appeal  from  Appellate  Term. 
i  Action  by  Margaret  Gassaway  Bigelow  against  William  H.  Wool- 
verton,  as  president  of  the  New  York  Transfer  Company,  an  unincor- 
porated association.  From  a  judgment  of  the  Appellate  Term  (65 
Misc.  Rep.  178,  119  N.  Y.  Supp.  630),  reversing  a  judgment  of  the 
Municipal  Court  in  favor  of  the  plaintiff,  plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
M;ILLER,  and  DOWLING,  JJ. 

Harley  L.  Stowell,  for  appellant. 

Robert  L.  Redfield,  for  respondent 

SCOTT,  J.  This  is  an  appeal  from  a  determination  of  the  Appel- 
late Term,  reversing  a  judgment  of  the  Municipal  Court  in  favor  of 
plaintiff. 

The  plaintiff,  in  company  with  her  husband,  was  traveling  from  At- 
lantic City  to  the  city  of  New  York.  They  had  with  them  a  single 
trunk,  belonging  to  the  husband,  which  contained  the  clothing  of  both. 
On  the  train  an  agent  of  the  transfer  company,  of  which  defendant 
is  president,  was  employed  by  plaintiff's  husband  to  convey  the  trunk 
to  an  hotel.  The  agent  took  the  railroad  company's  check,  and  gave 
a  receipt,  which  was  not  produced  in  evidence.  The  trunk  was  never 
dehvered.  The  complaint  alleges  that  the  association  of  which  de- 
fendant is  president  is  a  common  carrier,  and  this  is  not  denied. 

The  defense  relied  on  in  the  answer  is  based  upon  an  alleged  spe- 
cial contract  evidenced  by  the  receipt;  but  no  such  contract  was 
proven,  and,  even  if  it  had  been,  it  would  probably  not  have  availed 
the  defendant.  The  defense  mainly  relied  upon,  and  what  apparently 
influenced  the  determination  appealed  from,  is  one  which  was  neither 
pleaded  nor  proven,  to  wit,  that  the  husband  had  sued  and  recovered 

•For  other  cases  see  same  topic  A  S  iruiiBaR  in  Dec.  ft  Am.  liigs.  1907  to  dale,  4b  Rep'r  ladnss 
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judgment  for  the  value  of  his^ property  contained  in  the  trunk.  But, 
if  that  fact  had  been  both  pleaded  and. proven,  it  would  apparently 
have  been  no  answer  to  plaintiff's  action  for  the  ^alue  of  her  own 
separate  property.  Talcott  v.  Wabash  R.  Co.,  159  N.  Y.  461,  54  N. 
E.  1. 

The  determination  appealed  from  must  be  reversed,  and  the  judg- 
ment of  the  Municipal  Court  affirmed,  with  costs  and  disbursements 
in  this  court  and  in  the  Appellate  Term.    All  concur. 


In  re  CERTAIN  LANDS  IN  THE  BLOCK  BOUNDED  BY  AVEUNE  A  AND 
FIRST  AVE..  FIFTY-NINTH  AND  SIXTIETH  STREETS,  AND  IN  THE 
BLOCK  BOUNDED  BY  FIRST  AND  SECOND  AVES..  FIFTY-NINTH 
AND  SIXTIETH  STREETS,  IN  THE  CITY  OF  NEW  YORK. 

(Supreme  Court,  AppeUate  Division,  First  Department    April  21,  1911.) 

1.  Corporations  (§  440*)— Contracts  in  Contravention  of  Law. 

A  realty  corporation  obtained  the  siguatnre  of  the  lessee  of  premises 
to  an  instrument  naming  itself,  which  read:  "I  do  hereby  retain  and  em- 
ploy ♦  ♦  ♦  to  act  for  me  and  in  my  behalf  in  the  conduct  of  certain 
proceedings  affecting  my  property  and  to  furnish  such  legal  and  other  ex- 
pert services  as  it  may  deem  necessary  in  coBnectlon  with  the  taking  of 
my  property  by  condemnation  proceediings/'  and  in  which  the  lessee,  in 
consideration  of  defendant's  services,  assigned  and  agreed  to  pay  to  it 
33V^  per  cent,  of  the  amount  recovered  in  settlement  of  all  expenses  and 
disbursements.  Held,  that  this  instrument  amounted  to  a  retainer  to 
represent  the  lessee  in  legal  proceedings,  and  as  such  was  in  contraven- 
tion of  law  and  void. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,  Dec.  Dig.  §  449,*1 

3.  Corporations  (8  14*) — Capacity  to  Practice  Law. 

A  corporation  cannot  practice  law,  either  directly  or  indirectly,  by  the 
employment  of  lawyers  to  practice  for  it. 
[Li\.  Note. —For  other  cases,  see  Corporations,  Dec.  Dig.  §  14.*] 

3.  Contracts  (I  129*) — Legality  op  Object— Perverting  Administration  of 

Justice— Agreement  with  Witnesses. 

A  realty  corporation  was  retained  and  employed  by  a  lessee  of  premises 
to  furnish  "legal  and  other  expert  services"  in  a  proceeding  connected 
with  the  condemnation  of  the  lessee's  interests  to  a  public  use,  under  an 
agreement  that  it  was  to  be  paid  33%  per  cent,  of  the  award.  Held,  that 
the  only  "services"  which  could  have  been  legitimately  rendered  were 
the  services  of  expert  witnesses,  and  that,  as  an  agreement  to  pay  the 
corporation  for  furnishing  expert  witnesses,  it  was  illegal  and  void. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec.  Dig.  |  129.*] 

4.  Contracts  (§  129*) — ^Legality  op  Object— Contract  Against  Public  In- 

terests. 

Where  a  realty  corporation  makes  an  agreement  with  a  lessee  to  repre- 
sent him  in  condemnation  proceedings  by  the  city,  in  which  the  only  que?- 
tion  is  one  of  appraisement,  for  33%  per  cent,  of  the  award,  and  in  a 
court  proceeding  to  enforce  payment  of  a  part  of  the  award  alleges  that  it 
employed  and  paid  an  attorney  and  employed  and  paid  witnesses  in  the 
interest  of  the  lessee,  and  asserts  that  small  interests  derive  an  advantage 
from  being  placed  in  its  hands  and  claims  the  performance  of  other  serv- 
ices, the  exact  nature  of  which  is  not  shown,  it  stands  as  a  mere  stranger 
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as  between  the  lessee  and  the  city,  and  its  agreement,  behig  against  pob- 
lie  interest,  is  unenforceable. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Dec  Dig.  i  129.*] 

Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  acquiring  title  by  the  City  of  New  York  to  prem- 
ises situated  at  Avenue  A  and  First  Avenue,  Fifty-Ninth  Street  and 
Sixtieth  Street,  taken  as  a  site  for  bridp^e  purposes  according  to  law. 
Appeal  from  an  order  denying  an  application  to  authorize  the  comp- 
troller of  the  city  of  New  York  to  deliver  a  warrant  made  in  pay- 
ment of  the  award.    Order  re\iBrse<i,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

John  Delahunty,  for  appellant 
Isidor  Wels,  for  respondent 

MILLER,  J.  The  appellant,  as  administratrix  of  her  husband.  Max 
Bowsky,  was  awarded  the  sum  of  $3,726.50  for  certain  machinery  and 
fixtures  in  premises  occupied  by  him  as  lessee  which  were  taken  by  the 
city  in  condemnation  proceedings.  The  respondent  the  Realty  Pro- 
tective Company  filed  with  the  comptroller  a  notice  of  claim  to  a  por- 
tion of  the  award,  wherefore  the  comptroller  refused  to  deliver  the 
warrant  in  his  hands  without  an  order  of  the  court.  This  appeal  is 
from  an  order  denying  a  motion  made  in  the  condemnation  proceed- 
ings to  require  the  comptroller  to  deliver  the  warrant.  The  city  did 
not  oppose  the  motion. 

Had  the  city  objected  to  the  summary  disposition  of  the  matter  on 
motion,  the  appellant's  remedy  would  doubtless  have  been  limited  to 
an  action.  It  may  be  that  the  respondent  the  Realty  Protective  Com- 
pany would  have  some  standing  to  object  to  the  summary  disposition 
of  the  matter  on  motion  if  there  was  any  basis  to  support  its  claim  of 
an  interest  in  the  fund  by  virtue  of  a  lien  or  assignment.  As  a  mere 
stranger,  however,  it  has  no  standing  to  object,  and  it  is  necessary, 
therefore,  to  determine  whether  there  is  any  basis  for  its  claim. 

[  1  ]  Its  claim  is  based  upon  an  instrument,  signed  by  the  said  Max 
Bowsky  on  the  26th  of  October,  1906,  which  provides,  so  far  as  ma- 
terial, as  follows; 

"In  re  Opening  Blackwell's  Island  Bridge. 

''I  do  bereby  retain  and  employ  tbe  Realty  Protective  Company  to  act  for 
me  and  In  my  behalf  in  the  conduct  of  certain  proceedings  affecting  my  prop- 
erty, and  to  furnish  such  legal  and  other  ewpert  services  as  it  may  deem  nec- 
essary In  connection  with  the  taking  of  my  property  by  condemnation  pro- 
ceedings.    ♦    ♦    • 

''And,  In  consideration  of  Its  services,  do  hereby  promise,  assign  and  agree 
to  pay  said  Realty  Protective  Company  33^^  per  cent  of  whatever  sum  shall 
be  allowed  or  paid  for  or  on  account  of  such  taking ;  said  percentage  to  cover 
all  expenses  and  disbursements  of  every  nature  whatsoever." 

[2]  It  is  settled  that  a  corporation  cannot  practice  law,  either  di- 
rectly or  indirectly,  by  employing  lawyers  to  practice  for  it.     Matter 
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of  Co-operative  Law  Co.,  198  N.  Y.  479,  92  N.  E.  15.  The  said  re- 
spondent disclaims  that  it  is  practicing  law,  but  it  is  impossible  to 
construe  said  instrument  except  as  a  retainer  to  represent  the  said 
Bowsky  in  legal  proceedings  and  to  furnish  legal  services  therein,  in 
consideration  of  which  it  was  to  receive  one-third  of  the  recovery. 
It  was  therefore  illegal  upon  its  face. 

[3]  Moreover,  we  think  it  was  illegal  for  still  another  reason. 
By  it  the  respondent  was  retained  to  furnish  legal  "and  other  expert 
services.'*  The  only  other  expert  services  which  could  legitimately 
have  been  rendered  in  the  proceeding  were  services  of  expert  wit-L 
nesses.  No  one  would  contend  that  an  agreement  to  pay  an  expert! 
witness  one-third  of  the  recovery  was  valid.  An  agreement  to  pay 
a  corporation  one-third  of  the  recovery  for  furnishing  expert  wit- 
nesses is  no  less  objectionable.  See  Lyon  v.  Hussey,  82^  Hun,  15,  31 
N.  Y.  Supp.  281. 

[4]  The  said  respondent  filed  an  affidavit  in  which  it  is  stated  that 
it  employed  and  paid  an  attorney  to  represent  the  interests  of  said 
Max  Bowsky;  that  it  employed  and  paid  experts  to  appraise  the 
property,  several  of  whom  testified  in  the  proceedings  as  to  the  value 
of  the  machinery  and  fixtures;  and  that,  before  the  appointment  of 
commissioners,  it  "performed  various  services  before  city  boards  and 
officers,  and  conferred  with  the  various  city  officers  having  jurisdic- 
tion over  the  initiatory  and  preliminary  steps  in  the  acquisition  of 
the  interests  to  be  taken."  It  is  also  asserted  that  an  owner  with  small 
interests  derived  an  advantage  from  placing  his  matter  in  its  hands 
that  could  not  be  obtained  in  the  hands  of  a  private  attorney.  It  does 
not,  however,  specify  the  nature  of  th^  mysterious  services  rendered 
in  conferring  with  city  officers  or  how  any  legitimate  advantage  is  de- 
rived from  employing  it,  instead  of  a  reputable  attorney.  Certainly 
no  legitimate  services  can  be  rendered  before  the  city  determines  to 
acquire  the  property.  Thereafter  the  question  is  purely  one  of  ap- 
praisement or  assessment  of  damages.  The  assertion  by  the  re- 
spondent of  some  peculiar  and  invisible  means  of  enhancing  awards 
is  of  itself  sufficient  to  show  that  such  an  agreement  as  that  relied 
upon,  by  which  a  corporation  is  retained  to  furnish  legal  and  other 
expert  services  in  condemnation  proceedings  for  a  percentage  of  the 
award,  is  against  the  public  interest.  It  is  proper,  therefore,  to  treat 
the  said  respondent  as  a  mere  stranger,  and,  the  city  not  objecting, 
to  direct  the  comptroller  to  deliver  the  warrant.  Matter  of  Bensel,  68 
Misc.  Rep.  70.  124  N.  Y.  Supp.  726;  Id.,  140  App.  Div.  944,  126  N. 
Y.  Supp.  1121,201  N.  Y.  21. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  TJ.,  concur. 
DOWLING,  J.,  dissents. 
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PLATOFF  V.  BROOKIJYN,  Q.  C.  &  S.  R.  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

Cabbiers  (§  320*)  — Stheet  Railroads  —  Injury  to  Passenger  —  Collision 
WITH  Vehicle— Neoligenck—Jubt  Questions. 

In  an  action  by  a  street  car  passenger  against  the  street  car  compaoy 
and  the  owners  of  a  motor  truck  for  injuries  in  a  collision  between  the 
car  and  the  truck,  evidence  lield  to  require  the  submission  to  the  Jury  of 
the  question  of  defendants'  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec.  Dig.  §  320.*] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Sixth  Dis- 
trict. 

Action  by  Ida  Platoff  against  the  Brooklyn,  Queens  County  &  Sub- 
urban Railroad  Company  and  another.  From  a  judgment  dismissing 
the  complaint,  plaintiff  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

William  V.  Burke,  for  appellant. 
James  W.  Carpenter,  for  respondents. 

RICH,  J.  Plaintiff's  injury  was  caused  by  a  collision  between  one 
of  the  defendant  company's  trolley  cars,  in  which  she  was  a  passen- 
ger, and  a  large  motor  truck  owned  and  operated  by  the  defendants 
Welz  &  Zerweck.  The  undisputed  facts  are  that,  as  the  car  ap- 
proached Monroe  street  on  Reid  avenue  at  full  speed,  the  truck  was 
rapidly  approaching  the  street  intersection  on  Monroe  street.  No  sig- 
nal or  warning  was  given  by  either  the  car  or  truck  in  approaching 
this  crossing,  and  no  attempt  was  made  to  slacken  the  speed  of  either, 
though  there  was  nothing  to  obstruct  the  view  of  the  driver  of  either 
vehicle  of  the  other.  As  the  car  was  passing  Monroe  street  and  the 
truck  turned  into  Reid  avenue,  they  came*  together  with  a  crash, 
throwing  plaintiff  to  the  floor  of  the  car,  in  consequence  of  which  she 
was  more  or  less  seriously  injured. 

The  complaint  was  dismissed,  upon  the  ground  that  no  negligence 
was  shown  on  the  part  of  the  defendants.  This  was  error.  The  plain- 
tiff had  no  difficulty  in  seeing  the  truck  while  it  was  in  Monroe  street, 
75  feet  from  Reid  avenue,  and  it  would  seem  that  by  the  exercise  of 
reasonable  care  on  the  part  of  the  motorman  or  operator  of  the  truck- 
either  of  them — the  accident  would  not  have  happened.  It  was  the 
duty  of  the  trial  court  to  submit  the  question  of  the  negligence  of  the 
defendants — one  or  both  of  them — to  the  jury.  Loudoun  v.  Eighth 
Avenue  R.  R.  Co.,  162  N.  Y.  380,  56  N.  E.  988;  Stanbridge  v.  Nas- 
sau Electric  R.  R.  Co.,  135  App.  Div.  38,  119  N.  Y.  Supp.  668;  Vogel 
V  Bahr,  130  App.  Div.  732,  115  N.  Y.  Supp.  284;  Tucker  v.  Brook- 
lyn Heights  R.  R.  Co.,  131  App.  Div.  97,  115  N.  Y.  Supp.  224;  Han- 
ley  V.  Brooklyn  Heights  R.  R.  Co.,  127  App.  Div.  355,  111  N.  Y.  Supp. 
575 ;  Hill  v.  Ninth  Avenue  R.  R.  Co.,109  N.  Y.  239,  16  N.  E.  61. 

The  judgment  of  the  Municipal  Court  must  be  reversed,  and  a  new 
trial  ordered ;  costs  to  abide  the  event.    All  concur. 
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SORRENTINO  v.  LANGLOIS. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  21,  1911.) 

IfbcEGUTioiv  (§  386*) — Supplementary  Pboceeding — ^Receivebship. 

An  order  in  favor  of  a  Judgment  creditor  for  examination  of  a  third 
person  is  improper,  where  there  is  a  receiver,  since  title  to  the  debtor's 
personalty  vests  in  the  receiver,  including  that  possessed  by  third  per- 
sons. 

[Ed.  Note—For  other  cases,  see  Execution,  Cent  Dig.  i  1123;  Dec. 
Dig.  I  386.*] 

Appeal  from  Kings  County  Court. 

Action  by  Pasquale  Sorrentino  against  Ernest  Langlois.  From  an 
order  refusing  to  vacate  an  order  for  examination  of  a  third  party, 
defendant  appeals.    Reversed,  and  original  order  vacated. 

Argued  before  TENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

John  J.  McGinniss,  for  appellant. 
Clyde  E.  Black,  for  respondent 

WOODWARD,  J.  It  appeared,  in  the  affidavit  on  which  the  origi- 
nal motion  was  made  for  the  examination  of  a  third  party  as  to  prop- 
erty of  the  judgment  debtor,  that  a  receiver  had  been  appointed,  and 
it  likewise  failed  to  appear  by  such  affidavit  that  the  third  person  to  be 
examined  had  personal  property  of  the  defendant,  the  said  judgment 
debtor,  exceeding  $10  in  value,  or  that  she  was  indebted  to  him  in  a 
sum  exceeding  $10.  The  affidavit  was  made  in  the  alternative,  and 
did  not  allege  that  either  of  said  facts  existed.  Collins  v.  Beebe,  54 
Hun,  318,  7  N.  Y.  Supp.  442;  Tifft  v.  Tifft,  4  Denio,  175,  177. 

This  question  was  not,  perhaps,  fully  raised  by  the  motion  of  the 
defendant  to  vacate  the  order;  but  we  are  of  the  opinion  that,  a  re- 
ceiver having  been  appointed  in  the  action,  a  judgment  creditor  could 
not  properly  be  permitted  to  go  into  an  examination  of  a  third  party, 
for  the  reason  that  upon  the  appointment  of  the  receiver  the  title  to 
all  of  the  judgment  debtor's  personal  property  vested  in  the  receiver, 
as  well  that  which  he  possessed  as  that  which  might  be  in  the  hands 
of  third  persons.  Moore  v.  Taylor,  40  Hun,  56,  5/.  If  there  is  prop- 
erty in  the  hands  of  third  persons  belonging  to  the  judgment  debtor, 
that  can  now  be  reduced  to  possession  only  by  the  receiver,  and  to 
continue  an  order  for  the  examination  of  a  third  party  under  such  cir- 
cumstances would  be  entirely  futile.  If  property  was  found,  it  would 
belong  to  the  receiver,  to  be  paid  out  upon  the  order  of  the  court, 
and  could  only  go  to  the  judgment  creditor  under  such  an  order. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  original  order  vacated,  with  costs.    All  concur. 
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In  re  LYON'S  ESTATE. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  21,  1911.) 

1.  €k)BP0BATi0N8  (§  634*) — ^Foreign  Cobpobations^Doicestication. 

A  corporation  incorporated  In  one  state  may  be  made  a  corporation  of 
another  state  by  legislative  enactment. 

[Ed.  Note. — ^For  other  cases,  see  Ck)rporationB,  Cent  Dig.  ||  2497-2502; 
Dec.  Dig.  S  634.*] 

2.  Taxation  (S  876*) — Tbansfeb  Tax. 

Laws  1894,  c.  649,  provides  that  all  persons  who  are  now  or  may  here- 
after become  members  of  the  American  Baptist  Missionary  Union,  incor- 
porated in  Pennsylvania,  are  hereby  constituted  a  body  corporate  by  the 
name  of  "the  American  Baptist  Missionary  Union."  The  Legislature  of 
Massachusetts  also  enacted  a  statute  making  such  union  a  body  corporate 
in  that  state.  The  organization  is  a  single  body,  having  its  principal  of- 
fice in  Boston,  Mass.  Held,  that  a  bequest  to  "the  American  Baptist  Mis- 
sionary Union  (Boston,  Mass.),*'  was  to  a  domestic  corporation,  so  that  a 
transfer  tax  could  not  be  imposed  thereon ;  the  Union  being  in  effect  one 
body,  and  constituting  a  domestic  corporation  in  New  York,  though  theo- 
retically consisting  of  distinct  legal  entitles  in  the  three  states  in  which 
it  was  incorporated. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent  Dig.  {  1699;  Dec  Dig. 
i  876.*] 

Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  transfer  tax  upon  the  estate  of  Mary  J,  Lyon, 
From  an  order  affirming  an  order  affixing  and  assessing  a  transfer  tax 
on  a  legacy,  an  appeal  is  taken.  Reversed,  and  order  of  assessment 
modified,  as  stated. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Mornay  Williams,  for  appellant. 

Thomas  E.  Rush,  for  respondent  State  Comptroller. 

MILLER,  J.  This  appeal  involves  the  taxability  of  a  bequest  to 
"the  American  Baptist  Missionary  Union  (^Boston,  Mass.),"  and  the 
decision  turns  on  whether  the  said  legatee  is  a  domestic  corporation. 

[1]  It  was  originally  a  Pennsylvania  corporation,  being  incorpo- 
rated in  1821  under  the  name  "The  General  Convention  of  the  Bap- 
tist Denomination  in  the  United  States  for  Foreign  Missions  and  Oth- 
er Important  Objects  Relating  to  the  Redeemer's  Kingdom."  On  the 
13th  of  March,  1846,  an  act  of  the  Legislature  of  the  state  of  Pennsyl- 
vania (P.  L.  122)  providing  that  it  should  "exist  as  a  body  corporate 
and  politic,  and  be  known  by  the  name,  style  and  title  of  the  Ameri- 
can Baptist  Missionary  Union,"  became  a  law ;  and  in  the  same  year 
the  Legislature  of  Massachusetts  enacted  (St.  1846,  c.  248)  that  it 
should  be  "continued  a  body  corporate,  with  all  the  powers  and  priv- 
ileges and  subject  to  all  the  duties,  liabilities  and  restrictions  set  forth 
in  the  44th  chapter  of  the  Revised  Statutes  as  far  as  applicable." 

Chapter  649  of  the  Laws  of  1894  of  this  state  provides : 
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"All  such  persons  as  now  are  or  may  hereafter  become  members  of  the 
American  Baptist  Missionary  Union,  Incorporated  in  the  state  of  Pennsyl- 
vania^ March  thirteenth,  eighteen  hundred  and  forty-six,  for  the  purpose 
of  difFusing  the  knowledge  of  the  religion  of  Jesus  Christ  by  means  of  mis- 
sions throughout  the  world,  shall  be  and  hereby  are  constituted  a  body  cor- 
porate by  the  name  of  The  American  Baptist  Missionary  Union/  " 

It  is  not  disputed  that  the  American  Baptist  Missionary  Union  (or 
Society)  is  a  single  body,  having  a  single  organization ;  nor  is  it  dis- 
puted that  it  was  reincorporated  in  this  state,  so  as  to  become  a  do- 
mestic corporation;  the  rule  being  recognized  that  a  corporation  of 
one  state  may  be  made  a  corporation  of  another  state  by  the  Legisla- 
ture of  the  latter.  See  Louisville,  N.  A.  &  C.  R.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  552  (and  cases  cited  by  Mr.  Justice  Gray  at  page 
562),  19  Sup.  Ct.  817,  43  L.  Ed.  1081. 

[2]  The  respondent,  however,  contends  that  there  is  a  distinct  cor- 
porate entity  in  each  state  where  the  defendant  is  incorporated,  and 
that  by  the  use  of  the  words  "Boston,  Mass.,"  the  testatrix  indicated 
her  intention  to  give  to  the  Massachusetts  corporation.  The  respond- 
ent relies  upon  a  class  of  cases  involving  the  union,  consolidation,  or 
merger  of  distinct  corporations ;  e.  g.,  Nashua  &  Lowell  R.  R.  Corpo- 
ration v.  Boston  &  Lowell  R.  R.  Corporation,  136  U.  S.  356,  10  Sup. 
Ct.  1004,  34  L.  Ed.  363.  A  consolidation  of  two  or  more  distinct 
corporations  is  very  different  from  the  incorporation  of  a  single  body 
by  two  or  more  states.  Moreover,  in  the  cases  referred  to,  the  ques- 
tion involved  was  the  jurisdiction  of  the  federal  courts,  dependent 
upon  diversity  of  citizenship. 

Theoretically  it  may  be  said  that  there  is  a  distinct  legal  entity  in 
each  of  the  three  states;  but  the  substance  is  the  same  in  a)l.  It  is 
a  single  body,  possessing  the  franchises  and  privileges  of  a  domestic 
corporation  in  three  states.  To  say  that  the  bequest  is  to  a  foreign 
corporation  merely  because  the  testatrix  named  the  place  where  its 
principal  office  is  located  is  to  substitute  form  for  substance.  If  she 
had  distinctly  said  that  she  intended  the  bequest  to  go  to  the  New 
York  corporation,  it  would  have  gone  into  the  same  treasury  and  have 
been  disbursed  in  the  same  manner  and  by  the  same  people. 

It  is  difficult  to  understand  the  purpose  of  the  Legislature  in  in- 
corporating the  appellant  in  this  state,  if  not  to  enable  it  to  receive 
bequests  without  being  subject  to  the  payment  of  a  tax. 

The  order  should  be  reversed,  and  the  order  assessing  the  tax  should 
be  modified,  by  deducting  the  amount  of  the  legacy  to  the  appellant 
from  the  amount  of  the  taxable  estate,  with  $10  costs  and  disburse- 
ments for  the  appellant. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  JJ.,  con- 
cur.    DOWLING,  J.,  dissents. 
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REED  v.  CLARK  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department    April  21,  1911.) 

Wills  (§  702*) — Action  fob  Construction— Amendment  of  Answer — Sub- 
ject-Matter. 

The  trustee  under  a  will  brought  suit  in  the  Supreme  Court  for  a  con- 
struction of  a  clause  of  the  will,  and  defendants,  who  on  one  construction 
would  have  an  interest  in  the  trust  fund  created  entitling  them  to  call 
the  titistee  to  account,  and  who  on  another  construction  would  have  no 
Interest  whatever,  answered  to  the  issues  tendered  by  the  complaint  as 
to  the  proper  disposition  of  the  trust  fund,  and  by  a  proposed  amended 
answer  called  upon  plaintiff  to  account  Held,  that  the  action  should  be 
confined  to  the  question  of  the  proper  construction  of  the  will,  and  that 
the  answer  could  not  be  amended  so  as  to  raise  the  issue  of  accounting; 
the  Surrogate's  Court  being  the  proper  tribunal  for  such  relief. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §|  1679 ;  Dec.  Dig.  S 
702.*] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Nellie  K.  Reed,  as  trustee  under  the  last  will  and  testa- 
ment of  James  W.  Ranney,  deceased,  against  Emma  G.  Clark  and  oth- 
ers. From  an  order  permitting  the  defendants  to  serve  an  amended 
answer,  plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Sumner  B.  Stiles,  for  appellant. 
Wm.  H.  Kinnear,  for  respondents. 

SCOTT,  J.  This  is  an  appeal  from  an  order  granting  the  motion 
of  certain  defendants  to  serve  an  amended  answer.  This  action  is  by 
a  trustee  appointed  by  the  will  of  James  W.  Ranney,  deceased,  and 
its  sole  purpose  is  to  obtain  a  construction  of  a  single  clause  in  said 
will,  and  to  obtain  the  direction  of  the  court  as  to  the  disposition  of 
the  trust  fund.  The  will,  among  other  things,  gave  certain  property  to 
plaintiff  in  trust,  to  receive  the  rents  and  profits  thereof  and  apply 
them  to  the  use  of  testator's  daughter,  Henrietta  H.  Ranney,  during 
her  life,  and  at  her  death  to  divide  the  same  among  her  children,  if  she 
should  leave  any.  Henrietta  has  died  leaving  no  children.  In  this 
contingency  the  will  provides  for  the  division  of  the  trust  fund. 

As  to  the  disposition  of  a  part  of  it,  the  language  and  intention  of 
the  will  is  obscure.  According  to  one  reading,  it  would  be  payable  to 
Emma  G.  Clark,  a  daughter  of  the  testator,  who  is  now  living.  Ac- 
cording to  another  reading,  it  would  be  payable  to  the  respondents, 
who  are  the  children  of  said  Emma  G.  Clark.  It  is  to  procure  a  con- 
struction of  the  will  in  this  particular  that  this  action  is  brought 
If  the  one  reading  prevails,  the  defendants  will  have  no  interest  in  the 
estate  entitling  them  to  call  the  executors  or  trustees  to  account.  If 
the  other  reading  prevails,  they  will  have  such  an  interest.  One  of 
these  children,  Elijah  F,  Clark,  an  incompetent  person,  instituted  pro- 
ceedings by  his  committee  to  compel  the  executors  of  James  W.  Ran- 

*For  oUier  case*  see  same  topic  A  {  snncBBB  In  Dec.  ft  Am.  Digs.  1907  to  date,  4b  Rep'r  Indexes 

Digitized  by ' 


,  Google 


Sup.  Ct)        BUGHNER  V.  TITLE   GUARANTY  ^  SURETY  CO.  1007 

ney,  deceased,  to  account,  and  the  surrogate  ordered  them  to  do  so. 
Upon  appeal  to  this  court  the  order  was  reversed,  the  court  saying: 

"We  think  that  as  the  right  of  the  petitioner  to  institute  these  proceedings 
depends  upon  a  construction  of  a  clause  in  the  will  which  is  not  free  from 
doubt,  and  that  as  proper  steps  had  been  taken  in  the  Supreme  Court  for 
the  construction  of  the  will,  where  all  interested  could  be  made  parties  and 
be  heard,  this  proceeding  for  an  accounting  should  not  proceed  until  it  shall 
have  been  judicially  determined  in  such  action  that  the  petitioner  has  a  right 
to  compel  such  accounting.*' 

These  respondents  also  began  an  action  in  this  court  seeking  to  call 
the  executors  to  account.  This  action  was  stayed  to  await  the  determi- 
nation in  the  present  action  of  the  question  whether  or  not  the  re- 
spondents have  any  interest  in  the  estate  which  would  entitle  them  to 
demand  an  accounting.  In  the  present  action  the  respondents,  in 
their  original  answer,  contented  themselves  with  meeting  the  issue  ten- 
dered by  the  complaint  as  to  the  proper  disposition  of  the  trust  fund. 
By  their  amended  answer  they  in  substance  and  effect  call  upon  plain- 
tiff, who  is  an  executrix  of  the  will,  as  well  as  a  trustee,  to  account. 
In  our  opinion  this  issue  should  not  be  interjected  into  this  action, 
which  should  be  confined  to  the  one  question  respecting  the  proper 
construction  of  the  will.  If  that  construction  be  favorable  to  the  re- 
spondents, the  Surrogate's  Court  is  the  proper  place  in  which  to  call 
the  executors  to  account.  If  it  should  be  unfavorable  to  respond- 
ents, they  will  have  no  right  to  an  accounting  in  any  place. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.    All  concur. 


BUCHNER  V.  TITLE  GUARANTY  &  SURETY  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

Insubanck  (§  430*) — Guabantt— Liability  Incubbed. 

An  application  for  a  bond  guaranteeing  the  fidelity  of  an  employ^  re- 
cited tbat  the  position  of  the  employ^  was  that  of  taking  orders  and  de- 
livering goods  sent  to  him  0.  O.  D.  The  application  was  signed  and  war- 
ranted by  the  employer.  The  employer,  receiving  orders  from  the  em- 
ploy6  and  from  customers,  shipped  goods  to  the  employ^,  who  distributed 
the  same,  and  collected  and  remitted  the  proceeds.  Goods  not  taken  as 
ordered  were  retained  by  the  employ^  in  a  storeroom  until  he  could  sell 
the  same.  The  employer  knew  and  approved  of  the  practice.  There  was 
a  shortage  in  the  employe's  accounts ;  but  it  could  not  be  shown  whether 
the  shortage  resulted  from  a  failure  to  turn  over  money  coUected  on  C. 
O.  D.  orders,  or  from  a  misappropriation  of  goods,  which  the  employer 
had  permitted  him  to  retain  in  the  storehouse  to  sell  to  customers.  Held, 
that  Insurer  was  not  liable  on  the  guaranty ;  the  description  of  the  em- 
ploye's duties  in  the  application  being  in  fact  misleading. 
[Ed.  Note. — For  other  cases,  see  Insurance,  Dec.  Dig.  {  430.*] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Robert  P.  Buchner  against  the  Title  Guaranty  &  Surety 
Company.  From  a  judgment  dismissing  the  complaint,  plaintiflf  ap- 
peals.   Affirmed. 

•For  other  caiea  8e«  same  topic  4b  {  numbkb  in  Dec.  ft  Am.  Digs.  1907  to  date,  4b  Rep'r  Indezto 
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Argued  before  TENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Saul  S.  Myers  (Louis  Salant,  on  the  brief),  for  appellant 
Adrian  T.  Kiernan,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  a  judgment  of  the  Su- 
preme Court  in  Kings  county  dismissing  the  complaint  at  the  close  of 
the  plaintiff's  evidence.  This  is  the  second  time  this  controversy  has 
been  before  this  court  for  consideration.  The  plaintiff  holds  his  cause 
of  action  by  assignment  from  the  firm  of  A.  D.  Matthews'  Sons.  That 
firm  brought  an  action  thereon  in  the  Municipal  Court  in  the  borough 
of  Brooklyn,  and  their  complaint  was  dismissed  at  the  close  of  their 
evidence.  The  judgment  of  dismissal  was  affirmed  by  this  court  with- 
out opinion.  Thereafter  the  claim  wa^  assigned  to  the  present  plain- 
tiff, and  a  new  action  was  brought  in  the  Supreme  Court.  The  claim 
arises  as  follows : 

The  defendant  issued  a  surety  bond  to  A.  D.  Matthews'  Sons,  guar- 
anteeing the  fidelity  of  one  White  as  an  agent  or  employe  of  that  firm. 
The  bond  was  renewed  from  year  to  year.  On  March  25,  1908,  dur- 
ing the  continuance  of  the  bond,  White  was  found  short  in  his  ac- 
counts with  his  employer  to  an  amount  exceeding  $500.  This  short- 
age resulted  from  the  misappropriation  by  White  of  either  cash  re- 
ceived by  him  for  the  firm  or  goods  of  the  firm  left  by  it  in  his  cus- 
tody. According  to  the  proofs,  it  was  impossible  to  say  from  which, 
of  either,  or  possibly  a  mingling  of  both,  the  shortage  came.  The  finn 
made  a  claim  upon  the  defendant  for  reimbursement  to  the  extent  of 
$500  under  the  surety  bond.  It  appears  that  the  bond  was  issued  upon 
a  written  application,  signed  and  warranted  as  to  its  statements  by 
the  employers  of  White,  in  which  the  following  questions  and  an- 
swers appear : 

6  (a)  What  will  be  the  title  of  ap- 
plicant's position? 

(a)  Taking  orders  and  delivering  goods 
sent 

(b)  to  him  C.  O.  D. 
(b)  Explain  fully  his  duties  in  con- 
nection therewith. 

At  the  time  of  this  application,  and  during  all  the  time  the  surety 
bond  was  in  force,  the  course  of  dealing  between  the  firm  and  White 
was  as  follows :  White  was  their  agent  for  the  receipt  of  orders  and 
the  delivery  of  goods  on  C.  O.  D.  orders  at  Huntington,  Long  Island. 
The  firm  conducted  a  large  department  store-  in  Brooklyn.  In  addi- 
tion to  orders  received  direct  from  White,  there  was  a  large  volume 
of  C.  O.  D.  orders  received  by  mail  from  Huntington.  The  goods 
sent  in  response  to  the  orders  were  shipped  to  White  and  distributed 
by  him,  and  the  cash  proceeds  collected  by  him  and  turned  over  to 
the  firm.  It  happened,  however,  that  many  times  the  goods  so  sent 
C.  O.  D.  were  not  taken  by  the  parties  ordering  them,  and  in  that 
event  White  either  shipped  them  back  to  Brooklyn  or  retained  them 
at  Huntington  in  a  storeroom  until  he  could  sell  them  to  new  cus- 
tomers.   This  practice  was  known  to  and  approved  by  the  firm,  and 
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it  happened  frequently  that  White  would  keep  goods  of  the  firm  in 
the  storeroom  as  long  as  four  months  and  amounting  in  value  to  sums 
exceeding  a  thousand  dollars.  When  the  crash  came,  and  White's 
dishonesty  became  apparent,  it  was  impossible  to  show  whether  the 
shortage  resulted  from  a  failure  to  turn  over  moneys  actually  collected 
on  C.  O.  D.  orders,  or  from  a  misappropriation  of  goods  which  the 
firm  had  permitted  him  to  retain  in  his  storehouse  for  the  purpose  of 
sale  to  customers  other  than  those  who  had  ordered  them  originally 
on  C.  O.  D.  brders. 

This  court  was  of  opinion  on  the  former  appeal  that,  under  these 
circumstances,  the  defendant  was  not  liable  upon  the  surety  bond,  be- 
cause the  answer  to  the  question  calling  for  a  full  explanation  of 
White's  duties  in  connection  with  his  position  did  not  state  fully  nor 
fairly  truly  the  extent  and  nature  of  such  duties.  Nothing  appears 
in  the  proofs  taken  in  this  action  to  lead  to  any  change  of  opinion. 
The  duties  of  White,  as  shown  by  the  plaintiffs  own  proof,  were 
not  confined  to  "taking  orders  and  delivering  goods  sent  to  him  C.  O. 
D.,''  as  the  application  for  the  policy  states;  but  he  was  in  fact,  in 
addition  to  said  duties,  the  manager  of  a  sort  of  branch  shop  of  the 
firm  at  Huntington,  with  a  fair  supply  of  merchandise,  making  sales 
of  goods  to  customers  dealing  with  him  directly,  and  possibly  on 
credit.  Taking  the  whole  situation  as  it  was  shown  to  exist,  the  state- 
ment in  the  application,  though  probably  not  intended  to  mislead,  was 
in  fact  misleading.  While  the  defendant  was  willing  to  take  the 
chances  of  White's  fidelity  in  "taking  orders  and  delivering  goods 
sent  to  him  C.  O.  D.,"  with  the  ordinary  incidents  of  such  services, 
including  quick  remittances  of  moneys  collected  or  return  of  goods 
not  delivered,  it  was  quite  another  thing  to  guarantee  White's  conduct 
as  the  custodian  of  goods  for  months  at  a  time,  and  as  practically  a 
shopkeeper  in  the  sale  of  goods  so  kept  by  him. 

Ihe  judgment  should  be  affirmed,  with  costs. 


O'HARA  et  al.  v.  MURRAY  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department.    April  21,  1911.) 

1.  Brokebs  (§  10*) — Contract  Authorizing  Sale— Termination. 

A  contract  by  which  defendants  authorize  plaintiffs,  for  no  specified 
time,  to  sell  certain  lots,  they  to  receive  a  certain  commission  on  each  lot 
sold,  not  being  coupled  with  an  interest,  may  be  terminated  by  defendants 
at  any  time  before  sale,  without  any  liability  for  damages,  so  long  as  they 
act  in  good  faith,  and  not  as  a  mere  device  to  escape  paying  commis- 
sions; the  provision  that  plaintiffs  shall  have  commissions  on  lots  sold 
by  defendants  relating  only  to  the  time  the  agreement  Is  In  force,  and  not 
having  the  effect  ot  making  It  nontermlnable  till  a  reasonable  time  has 
elapsed  for  sale  of  all  the  lots. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent.  Dig.  §  11;  Dec.  Dig. 
I  lO.*] 

2.  Brokers  (§  11*) — ^Termination  of  Attthoritt— Action— Partial  Defense. 

The  defense,  to  the  action  for  termination  of  the  contract  by  which  de- 
fendants authorized  plaintiffs  to  sell  certain  lots  for  a  commission  on 
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each  lot  sold,  that  after  the  making  of  the  contract  many  of  the  lots 
were  taken  under  condemnation  proceedings,  being  at  most  only  a  partial 
defense,  nothing  being  shown  whereby  such  condemnation  made  it  impos- 
sible to  sell  the  other  lots,  and  being  pleaded  as  a  complete  defense,  is 
'  demurrable. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Dec.  Dig.  f  11.*] 

Cross-Appeal  from  Special  Term,  New  York  County. 

Action  by  Peter  S.  O'Hara  and  another  against  Dwight  H.  Murray 
and  another.  Prom  an  interlocutory  judgment,  sustaining  demurrers 
to  a  defense  and  overruling  a  demurrer  as  to  another 'defense,  the 
parties  take  cross-appeals. 

Reversed  on  both  appeals. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  DOWLING,  JJ. 

Michael  J.  Joyce,  for  plaintiffs, 
Abram  J.  Rose,  for  defendants. 

McLaughlin,  J.  Action  to  recover  broker's  commissions.  The 
amended  complaint  contains  two  causes  of  action;  the  answer,  four 
separate  defenses.  The  plaintiffs  demurred,  separately,  to  the  third 
defense  to  the  first  and  second  causes  of  action,  and  also  to  the  fourth 
defense  to  the  second  cause  of  action,  upon  the  ground  that  each  was 
insufficient  upon  its  face.  The  demurrers  to  the  third  defense  were 
sustained,  and  the  defendants  appeal;  and  that  as  to  the  fourth  was 
overruled,  and  the  plaintiffs  appeal. 

The  first  cause  of  action  alleges  that  the  plaintiffs  were  partners  en- 
gaged in  business  as  real  estate  brokers,  and  that  the  defendants,  on  the 
29th  of  August,  1906,  entered  into  a  written  contract  with  them  for  the 
sale  of  certain  land,  which  was  divided  into  258  lots ;  that  by  the  terms 
of  the  contract  the  plaintiffs  were  to  receive  $50  for  every  lot  sold  by 
them  or  by  the  defendants ;  that  the  agreement  further  provided  the 
plaintiffs  were  authorized  to  spend  $150  a  month  in  advertising  the 
property,  and  to  reimburse  themselves  therefor  out  of  moneys  of  the 
defendants  which  might  come  into  their  hands,  and,  if  none  were  so 
received,  then  the  defendants  should  reimburse  them;  that  the  plain- 
tiffs entered  upon  the  performance  of  the  contract,  expended  much 
time  and  effort  in  connection  therewitli,  built  and  maintained  an  of- 
fice on  the  land  at  their  own  expense,  and  sold  two  of  the  lots,  for 
which  they  were  paid  the  amount  agreed  upon;  and  that  thereafter, 
and  on  or  about  the  28th  of  February,  1907,  the  defendants  sold  the 
remaining  256  lots,  and  have  not  paid  to  the  plaintiffs  the  $50  per  lot 
as  agreed,  by  reason  of  which  there  is  now  due  them  $12,800,  with  in- 
terest from  the  day  specified.  The  second  cause  of  action  sets  forth 
substantially  the  same  facts,  and,  in  addition  thereto,  that  on  or  about 
the  1st  of  April,  1907,  the  defendants  unlawfully  and  without  reason- 
able excuse  violated  the  contract  on  their  part  to  be  performed,  and 
declined  and  refused  to  perform  the  same,  and  to  permit  the  plain- 
tiffs to  complete  further  performance  upon  their  part,  and  that,  by 
reason  of  such  breach,  damages  have  been  sustained  to  the  amount  of 
$12,800,  with  interest. 

*For  other  caiei  lee  lame  topic  &  {  kumbbb  in  Dec.  ft  Am.  Digi.  1907  to  dato,  it  Rep*r  ladexv 
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[1]  The  third  defense  demurred  to,  which  was  set  up  against  each 
of  the  causes  of  action,  alleges  that  the  contract  for  the  sale  of  the 
lots  was  for  an  unspecified  duration ;  that  the  plaintiffs  had  no  inter- 
est in  its  performance,  other  than  to  earn  the  commissions  therein  pro- 
vided, and  therefore  it  was  terminable  by  either  party  upon  notice; 
that  on  January  15,  1907,  the  defendants  gave  notice  to  the  plaintiffs 
that  the  contract  was  thereby  terminated  and  canceled.  In  sustaining 
the  demurrer,  the  court^at  Special  Term,  as  appears  from  the  opin- 
ion, held  that  the  defense  was  insufficient,  because  the  contract  was 
not  terminable  at  the  will  of  the  defendants  until  the  plaintiffs  had  had 
a  reasonable  time  in  which  to  complete  their  performance,  which  fact 
did  not  appear. 

A  contract  for  the  sale  of  land,  or  other  property,  when  not  coupled 
with  an  interest,  may,  if  the  party  act  in  good  faith,  be  revoked  at  any 
time  before  the  sale  actually  takes  place.  Terwilliger  v.  Ontario  C. 
&  S.  R.  R.  Co.,  149  N.  Y.  86,  43  N.  E.  432;  1  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  p.  216.  In  the  contract  imder  consideration  no  time  was 
fixed  within  which  the  land  had  to  be  sold.  Therefore  either  of  the 
parties  was  at  liberty  to  terminate  it  at  will,  subject  only  to  the  or- 
dinary requirements  of  good  faith.  The  right  of  the  defendants  to  ter- 
minate their  authority  was  unrestricted,  provided  they  acted  in  good 
faith,  and  not  as  a  mere  device  to  escape  the  payment  of  commissions. 
Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378,  38  Am.  Rep.  441. 
The  contract  was  entered  into  on  the  29th  of  August,  1906.  It  was 
not  terminated  until  January  15,  1907,  over  four  months,  during  which 
time  plaintiffs  had  barely  succeeded  in  selling  2  out  of  258  lots. 
Had  they  continued  at  the  same  rate,  they  would  have  sold  6  lots  a 
year,  or  all  of  the  lots  in  43  years.  They  had  demonstrated  their  in- 
ability to  perform,  even  though  they  were  entitled  to  a  reasonable 
time  within  which  to  do  so,  and  for  that  reason  the  defendants  were 
justified  in  terminating  the  contract  when  they  did.  But  the  authority 
to  sell  was  not  coupled  with  an  interest,  and  therefore  the  defendants 
could  revoke  it  at  any  time,  if  they  acted  in  good  faith,  before  the 
sale  actually  took  place,  without  incurring  any  liability  for  a  breach 
of  the  contract.    Stier  v.  Imperial  Life  Ins.  Co.  (C.  C.)  58  Fed.  843. 

When  the  whole  contract  is  considered,  I  do  not  think  it  justifies 
reading  into  it  a  provision  to  the  effect  that  it  could  not  be  terminated 
until  a  reasonable  time  had  elapsed  for  a  sale  of  all  the  lots.  The 
provision  for  the  payment  of  commissions  on  sales  of  lots  made  by  the 
defendants  was  intended  simply  to  obviate  any  question  as  to  the 
plaintiffs'  right  to  commissions  while  the  agreement  was  in  force. 
It  did  not  enlarge  their  rights,  nor  prevent  the  defendants  from  termi- 
nating the  contract,  if  they  acted  in  good  faith,  before  the  lots  had 
been  sold.  It  seems  to  me,  therefore,  that  the  demurrers  as  to  this 
defense  should  have  been  overruled. 

[2]  The  second  defense  demurred  to  is  set  up  against  the  second 
cause  of  action  only,  and  alleges  that  on  or  about  January  14,  1907, 
a  large  part  of  the  premises  referred  to  in  the  amended  complaint 
were  condemned  by  the  city  of  New  York  for  public  purposes,  and 
therefore  the  contract  became  impossible  of  performance.    This  is  not 
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a  complete  defense,  in  that  it  does  not  allege  that  all  of  the  land  was 
taken  by  condemnation  proceedings.  At  most,  it  is  but  a  partial  de- 
fense, because,  if  all  of  the  land  were  not  taken,  no  facts  are  stated 
as  to  why  plaintiffs  could  not  have  earned  their  commissions  on  selling 
the  balance. 

It  is  urged  that  it  is  a  good  defense,  because  the  contract  related 
to  all  of  the  lots,  and  a  condemnation  of  a  part  relieved  defendants 
from  fulfilling  as  to  the  balance.  But  the  plaintiffs  did  not  agree  to 
sell  all  tlie  lots,  nor  were  the  defendants  obligated  to  pay  commissions 
on  any  but  the  lots  sold.  The  mere  fact  that  it  has  become  impossi- 
ble to  sell  some  of  the  lots  does  not  relieve  the  parties  from  their  ob- 
ligations as  to  the  others,  unless  such  fact  made  it  impossible  to  sell 
those  remaining.  No  facts  are  pleaded  from  which  it  can  be  seen, 
or  even  inferred,  that  the  condemnation  of  part  of  the  premises  by  the 
city  of  New  York  has  made  it  impossible  to  sell  those  included  in  the 
contract  not  taken  by  the  city.  This  defense  was,  at  most,  but  a  par- 
tial one,  and,  being  pleaded  as  a  complete  defense,  is  demurrable. 
Thompson  v.  Halbert,  109  N.  Y.  329,  16  N.  E.  675. 

If  the  foregoing  views  be  correct,  then  it  follows  that  the  interlocu- 
tory judgment  appealed  from  by  plaintiffs,  overruling  the  demurrer 
to  the  "further  and  fourth  separate  and  distinct  defense  to  the  sec- 
ond cause  of  action,"  should  be  reversed,  and  the  demurrer  sustained, 
with  costs,  and  the  interlocutory  judgment  appealed  from  by  the  de- 
fendants, sustaining  the  demurrers  to  the  "further  and  third  defense 
to  the  first  and  second  causes  of  action,"  should  be  reversed,  and  the 
demurrers  overruled,  with  costs.    All  concur. 


LIPSCHITZ  V.  KOEPPEL  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department     April  7,  1911) 

Masteb  and  Sebvant  (§  277*)— iNJuancs  to  Servant— Existenck  of  IUla- 
TioNsinp— Sufficiency  of  Evidence. 

In  an  action  for  injuries  to  a  servant,  evidence  held  insufficient  to  €* 
tablish  the  relationship  of  master  and  servant 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  I  953; 
Dec.  Dig.  §  277.*' 

Appeal  from  Trial  Term,  Kings  County.     - 

Action  by  Pearl  Lipschitz,  as  administratrix,  etc.,  of  Morris  Lip- 
schitz,  deceased,  against  John  Koeppel  and  another.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  denying  defendants'  motion  for 
a  new  trial,  defendants  appeal.    Reversed,  and  new  trial  granted. 

See,  also,  127  N.  Y.  Supp.  1129. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR. 
THOMAS,  and  CARR,  JJ. 

F.  Sidney  Williams,  for  appellants. 

Thomas  J.  O'Neill  (Leonard  F.  Fish,  on  the  brief),  for  respondent 

•For  other  caseg  see  same  topic  &  8  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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JENKS,  P.  J.  The  plaintiff  complained  that  her  intestate  was  a 
servant  of  the  defendants,  who  as  copartners  were  "the  owners  and 
builders  of  the  premises  in  the  course  of  construction,"  and  "as  such 
supervised  and  controlled  the  construction,"  and  "did  the  carpenter 
work"  incidental  to  that  construction;  that  the  servant  was  injured 
in  his  employment  by  a  fall,  due  to  the  neglect  of  the  defendants  as 
masters  to  furnish  a  safe  place,  ways,  works,  and  machinery,  reason- 
ably to  safeguard,  to  inspect,  and  to  keep  safe  the  same,  to  employ  a 
competent  foreman  and  coworkmen,  and  due  to  the  neglect  of  the  de- 
fendants' superintendents  of  their  duties.  The  defendants  admitted 
the  ownership  of  the  premises,  denied  the  other  allegations  of  the 
complaint,  and  alleged  contributory  negligence. 

The  testimony  to  establish  relationship  of  master  and  servant  is 
meager  and  ambiguous.  A  servant  of  the  contractor  for  plumbing 
work  testifies  that  the  intestate  was  at  work  in  the  building,  and  an- 
other witness,  who  was  seeking  work  at  the  time  of  the  accident,  tes- 
tifies that  he  saw  the  intestate  in  the  building  cutting  beams.  In  ad- 
dition to  this  evidence,  the  said  workman  testifies  that  he  saw  the  de- 
fendants "going  around,  telling  a  man  to  do  this,  and  telling  a  man 
to  do  that;  *  *  *  all  kinds  of  workingmen  on  the  building"; 
but  this  testimony  is.  weakened  by  his  further  statement  that  he  had 
not  heard  the  defendants  "say  anything  to  others,  only  in  reference 
to  what  conversations  one  of  them  had  with  me."  Although  the  wit- 
ness then  went  on  to  say,  "I  heard  them  giving  orders  to  the  men," 
as  he  had  theretofore  said  that  he  did  not  hear  the  defendants  say 
anything,  and  as  he  thereafter  added,  "What  the  orders  were  I  don't 
know,"  such  testimony  is  subject  to  the  criticism  that  it  is  inferential, 
rather  than  direct.  There  is  but  the  further  testimony  of  the  said 
witness,  who  was  seeking  work,  that  when  the  intestate  was  on  his 
knees  at  work  one  of  the  defendants  came  up  behind  him  and  yelled : 

"Why  are  you  bothering  around  here  so  much?  Hurry  up!  hurry  up! 
•    ♦    ♦     Schnell!   schnell!" 

For  the  defense  one  of  the  defendants  testifies  that  the  work  upon 
the  building  was  all  done  by  contractors  (whose  names  were  given 
on  cross-examination);  that  the  carpenter  and  frame  work  were  let 
out  on  contract  to  Glasser  for  $1,700,  which  was  paid  to  him;  that 
Glasser  did  part  of  the  work,  but  afterwards  subcontracted  with  Kap- 
lan and  Krugman,  who  actually  did  almost  all  of  the  work ;  that  nei- 
ther he  nor  his  brother  ever  did  any  carpenter  work  on  the  building ; 
that  he  did  not  know  the  intestate,  and  that  he  never  gave  orders  of 
any  kind  to  any  of  the  workmen.  He  offered  to  produce  the  checks 
paid  to  Glasser;  but  the  court  said  to  him  that,  unless  the  point  was 
seriously  contested,  he  need  not  do  so.  Glasser  testified  that  he  con- 
tracted to  do  all  of  the  carpenter  and  framing  work  for  $1,700,  which 
was  paid  to  him,  but  that  after  doiujg  a  part  thereof  he  gave  it  over  to 
Krugman  and  Kaplan.  A  contract  in  writing  between  him  and  Krug- 
man and  Kaplan  was  read  in  evidence.  The  stipulation  on  the  record 
is  that  it  was  lost  during  the  trial,  but  that  it  provided  that  Krugman 
and  Kaplan  should  do  all  the  carpenter  work,  that  Glasser  should  pay 
tUem   $1,490   in    specified   installments,   that   there  had   been   some 
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changes  made  in  the  contract,  in  the  amounts  of  some  of  the  install- 
ments, and  that  such  sum  of  $1,490  had  been  changed  from  some 
smaller  amount.  Glasser  testified  that  he  had  paid  the  $1,490  to  Krug- 
man  and  Kaplan,  and  that  the  intestate  was  employed  by  Krugman  and 
Kaplan.  The  other  defendant  corroborated  his  brother  and  Glasser. 
He  denied  that  he  ever  gave  any  orders,  testified  that  the  intestate 
was  employed  by  Krugman  and  Kaplan,  and  denied  that  he  even  spoke 
to  the  intestate  on  the  occasion  testified  to  by  one  witness  for  the 
plaintiff. 

The  defendants'  case  is  criticised,  in  that  it  appeared  that  Glasser 
had  presented  a  written  contract  prepared  by  him  to  the  defendants, 
which  they  did  not  execute.  Their  explanation  is  that  they  had  at 
the  time  other  bids,  that  they  postponed  execution  until  they  had  satis- 
tied  themselves  of  Glasser's  responsibility  and  reputation,  and  that 
then  they  told  him  to  proceed,  without  signing  tlie  contract 

The  presence  and  occupation  of  the  intestate  are  entirely  consistent 
with  his  employment  by  a  contractor.  The  testimony  as  to  the  '"or- 
ders" is  not  sufficient  to  establish  that  the  giver  of  them  was  the  mas- 
ter of  the  intestate,  when  weighed  with  the  evidence  adduced  by  the 
defendants.  I  may  add  that  the  evidence  of  the  plaintiff's  first  wit- 
ness as  to  "orders",  is  weakened  by  the  fact  that  he  testifies  that  a 
defendant  gave  an  "order"  to  him,  and  yet  it  appears  beyond  question 
that  he  was  a  servant  of  a  contractor.  If  the  case  had  presented  the 
issue  of  the  liability  of  the  defendants  for  the  alleged  "order"  of  one 
of  them  to  the  intestate,  an  interesting  question  would  have  arisen, 
within  the  discussion  in  the  judgment  of  Martin  v.  Connah's  Quay 
Alkali  Co.,  33  Weekly  Rep.  (Q.  B.  Div.)  216. 

I  think  that  upon  plaintiff's  theory  of  action,  that  the  defendants 
were  masters  of  the  plaintiff,  the  plaintiff  failed  to  sustain  the  burden 
of  establishing  such  relationship,  and  therefore  I  advise  that  the  judg- 
ment and  order  be  reversed,  and  that  a  new  trial  be  granted;  costs  to 
abide  the  event.    All  concur. 


BALL  V.  DOHERTY  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

1.  Mechanics'  Liens  (§  139*) — ^Notice — Sufficiency. 

A  notice  of  mecbanlc's  lien,  stating  that  tbe  labor  performed  and  ma- 
terials furnished  was  done  in  pursuance  of  a  contract  between  lienor 
and  D.,  and  the  agreed  price  was  a  certain  amount,  does  not  satisfy 
Lien  Law  (Consol.  Laws  1909,  c.  33)  §  9,  subd.  4,  requiring  notice  of 
lien  to  state  "the  labor  performed  or  to  be  performed,  or  materials  fur- 
nished or  to  be  furnished,"  and  the  agreed  price  or  value  thereof. 

[Ed.  Note. — For  other  cases,  see  Mechanics*  Liens,  Cent  Dig.  U  23i- 
236;    Dec.  Dig.  §  139.»] 

2.  Mechanics'   Liens  (§  310*) — Action — Costs — Offeh  of  Judgmbnt. 

Though  plaintiff,  in  an  action  to  foreclose  a  mechanic's  lien,  falls  to 

'establish  a  valid  lien,  and  though  defendant,  after  the  bringing  of  the 

action,  makes  offer  of  judgment  which  is  not  accepted,  for  more  than 

the  recovery,  defendant  is  not  relieved  from  liability  for  costs,  and  ea- 

*For  other  casea  lee  same  topic  &  8  number  in  Dec.  &  Am.  Digs.  1907  to  date,  4k  Rep*r  Indexes 
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titled  to  costs  from  the  time  of  the  offer,  under  the  provision  of  Code 
Civ.  Proc.  f  738;  plaintiff,  notwithstanding  his  failure  to  establish  a 
valid  lien,  being,  under  Lden  Law  (Consol.  Laws  1909,  c.  33)  §  54,  en- 
titled to  a  personal  Judgment  in  the  action  for  the  sum  due  him,  and 
for  which  he  might  recover  in  an  action  on  the  contract,  costs  in  an 
action  brought  to  foreclose  a  mechanic's  lien,  by  provision  of  section 
53,  resting  in  the  discretion  of  the  trial  court,  and  section  55,  providing 
that  if,  after  action  brought,  the  owner  of  the  property  flies  an  offer  to 
pay  into  court  a  stated  amount  of  money,  and  this  is  accepted,  the  court 
may  order  that,  on  such  deposit  being  made,  the  money  shall  take  the 
place  of  the  property,  and  be  subject  to  the  lien,  being  the  only  provi- 
sion in  the  lien  law  applicable  to  any  offer  after  commencement  of  such 
an  action,  taking  the  place  in  such  actions  of  the  provision  of  the  Code 
of  Civil  Procedure  as  to  offer  of  Judgment  in  actions  generally. 

[Ed.  Note. — For  other  cases,  see  Mechanics*  Liens,  Cent  Dig.  §§  651- 
654;    Dec.   Dig.  §  310.*] 

Appeal  from  Nassau  County  Court. 

Action  by  George  B.  Ball  against  John  F.  Doherty  and  another. 
From  part  of  the  judgment,  defendant  Doherty  appeals.  Reversed 
and  remitted,  with  directions. 

See,  also,  127  N.  Y.  Supp.  1110. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

James  E.  Doherty,  for  appellant. 
F.  L.  Gilbert,  for  respondent. 

RICH,  J.  Defendant  Doherty  appeals  from  so  much  of  a  judg- 
ment in  an  action  brought  to  foreclose  a  mechanic's  lien  as  gives  plain- 
tiff a  lien  on  appellant's  real  property,  and  adjudicates  that  an  offer 
of  judgment  made  by  the  appellant  was  not  in  proper  form,  and  does 
not  free  him  from  the  payment  of  costs,  or  entitle  him  to  the  costs 
subsequently  accruing. 

His  contention  is  that  the  notice  of  lien,  upon  which  the  judgment 
is  based,  is  void,  that  plaintiff  was  entitled  to  a  personal  judgment 
only,  and  that  his  offer  of  judgment  for  an  amount  greater  than  the 
recovery  which  was  not  accepted,  not  only  relieved  him  from  Uability 
for  costs  to  the  plaintiff,  but  entitled  him  to  costs  against  the  plaintiff 
from  the  time  such  offer  was  made,  under  the  provisions  of  section 
738  of  the  Code  of  Civil  Procedure.  Chapter  33  of  the  ConsoHdated 
Laws  became  operative  on  February  17,  1909.  The  plaintiff's  lien 
was  filed  on  August  28,  1909,  and  his  rights  are  governed  by  the  pro- 
visions of  the  Consolidated  Laws,  and  not  by  the  mechanic's  lien  law 
of  1897  (chapter  418).  This  is  not  important,  however,  for  the  provi- 
sions of  the  two  statutes  upon  which  the  rights  of  the  parties  rest  are 
substantially  the  same. 

[  1  ]  The  contention  that  the  lien  is  invalid  rests  upon  the  provisions 
of  subdivision  4  of  section  9  of  said  chapter  33  of  the  Consolidated 
Laws,  which  is  identical  in  language  with  subdivision  4  of  section  9 
of  chapter  419  of  the  Laws  of  189/  (the  former  lien  law),  which  re- 
quires that  the  notice  of  lien  state  "the  labor  performed  or  to  be  per- 
formed, or  materials  furnished  or  to  be  furnished  and  the  agreed 
price  or  value  thereof."    The  plaintiff's  notice  states : 

^^  I 

*For  other  casei  Bee  same  topic  &  9  numbeb  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 


Digitized  by 


Google 


1016  128  NEW  YOBK  SUPPLEMENT  (Sup.  Ct 

"4.  The  labor  performed  (1)  and  to  be  performed  (2)  and  the  materials 
furnished  (3)  and  to  be  furnished  (4)  and  the  agreed  price  and  value  thereof 
are  aa  follows,  respectively:  The  labor  performed  and  the  materials  fur- 
nished was  done  in  pursuance  of  a  contract  made  between  the  lienor  and 
said  John  F.  Doherty,  and  the  agreed  price  was  $937.00." 

This  recital  is  substantially  the  same  as  the  one  considered  in  Toop 
V.  Smith,  181  N.  Y.  283,  73  N.  E.  1113,  and  held  not  to  meet  tlie  re- 
quirements of  the  statute,  and  insufficient  to  create  a  valid  lien.  Judge 
Werner  says: 

"We  think  this  recital  will  be  scanned  in  vain,  either  <1)  for  any  state- 
ment of  labor  performed  (2)  or  to  be  performed  (3)  or  materials  fumisbed 
(4)  or  to  be  furnished.  The  most  liberal  statutory  construction  that  the  im- 
agination can  suggest  cannot  validate  this  notice  of  lien,  unless  it  contains 
one  or  the  other  of  these  four  requisites,  according  to  the  facts  upon  which 
the  plaintUTs  claim  to  a  lien  is  based.  Neither  can  the  favorable  findings 
of  the  trial  court  avail  the  plaintiff.  Nothing  but  a  Judicial  repeal  of  the 
statute  can  help  him,  if  his  notice  of  lien  is  insufficient  ♦  ♦  ♦  It  is 
urged  that  the  statute  does  not  contemplate  a  statement  of  the  kind  or 
amount  of  labor  performed  or  materials  furnished  by  a  lienor.  We  think 
that  is  precisely  what  the  statute  does  require.  Such  a  statement  need  not 
necessarily  be  a  specific  bill  of  particulars,  but  there  must  be  such  a  general 
reference  to  the  kind  and  amount  of  materials  and  labor  furnished,  or  to 
be  furnished,  as  to  advise  those  who  may  have  a  legal  interest  in  the  sub- 
ject of  the  character  and  extent  of  the  demand  upon  which  the  claim  to  a 
lien  is  based.  In  other  words,  there  must  be  a  substantial  compliance  with 
.the  requisites  of  the  statute." 

The  case  at  bar  is  controlled  by  this  authority,  and  the  plaintiffs 
lien  must  be  held  invalid.  Having  failed  to  establish  his  lien,  the 
plaintiff  was  entitled  to  a  personal  judgment  against  the  appellant  for 
the  sum  due  him,  and  for  which  he  might  recover  in  an  action  on  the 
contract  set  out  in  the  complaint.    Section  54. 

[2]  This  brings  us  to  the  only  remaining  question:  Which  of  the 
parties  is  entitled  to  costs?  Costs  and  disbursements  in  an  action 
brought  to  foreclose  a  mechanic's  lien  against  real  property  rest  in  • 
the  discretion  of  the  trial  court  (section  53) ;  and  I  do  not  think  that 
the  provisions  of  section  738  of  the  Code  of  Civil  Procedure  have  any 
application  to  a  case  of  this  character.  Section  20  of  the  present  law 
provides  for  the  discharge  of  a  lien  before  action  brought,  and  section 
55  provides  that  after  action  brought  the  owner  may  make  and  file 
with  the  clerk  with  whom  the  notice  of  lien  is  filed  an  offer  to  pay 
into  court  the  sum  of  money  stated  therein,  and  serve  upon  the  plain- 
tiff a  copy  of  such  offer.  If  within  10  days  after  such  service  a  writ- 
ten acceptance  is  filed  and  copy  served  upon  the  party  making  the 
offer,  the  court  may  order  that  upon  such  deposit  being  made  the  lien 
shall  be  discharged,  and  the  money  deposited  takes  the  place  of  the 
property  upon  which  the  lien  existed,  and  is  subject  to  the  lien.  This 
is  the  only  provision  in  the  lien  law  applicable  to  any  offer  after  the 
commencement  of  an  action,  and  takes  the  place  of  the  offer  of  judg- 
ment in  actions  generally  by  section  738  of  the  Code  of  Civil  Pro- 
cedure. 

The  judgment  should  be  reversed,  with  costs,  and  the  action  remit- 
ted to  the  County  Court  of  Nassau  county,  with  direction  to  enter  a 
personal  judgment  against  the  defendant-appellant  for  the  sum  of 
$750,  with  interest  thereon  from  August  1,  1909.    AU  concur. 
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LEASK  et  al.  v.  HOAOLAND  et  aL 
(Supreme  Court,  Appellate  Division,  First  Department    April  7,  1911.) 

1  Girrs  (I  47*) — ^Evidence— Pbesumptions. 

The  law  will  not  presume  a  gift,  if  any  otber  presumption  is  open ;  and 
unexplained  payments,  not  made  on  consideration  of  an  antecedent  debt, 
will  be  presumed  to  bave  been  loans,  ratber  tban  gifts. 

[Ed.  Note.— For  other  case^  see  Gifts,  Cent  Dig.  ft  81-66;  Dec  Dig. 
i  47.*] 

2.   EVIDENCB  (I  165*) — CmBCK&— SECONDABT  EVIDENCE. 

Under  the  rule  that  entries  and  memoranda  made  by  persons,  since  de- 
ceased, in  the  ordinary  course  of  business,  are  competent  secondary  evi- 
dence of  the  facts  contained  in  them,  where  they  had  no  Interest  to  mis- 
represent or  mistake  them,  stubs  or  counterfoils  of  checlcs,  stating  the 
amount  date,  and  name  of  the  payee  of  each  check,  all  of  which  stubs 
were  in  the  handwriting  of  the  drawer's  bookkeeper,  and  whose  hand- 
writing, be  being  dead,  was  satisfactorily  proven,  were  legal  evidence  of 
the  making  of  corresponding  checks. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  54S-555 ;  Dec. 
Dig.  f  165.*] 

Ingraham,  P.  J.,  and  Laughlln,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  Leask  and  others,  as  executors  of  the  last  will 
and  testament  of  Hudson  Hoagland,  deceased,  against  Charles  F. 
Hoagland  and  others.  Judgment  for  plaintiffs,  and  certain  defendants 
appeal.     Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  CLARKE, 
SCOTT,  and  MILLER,  JJ. 

W.  C.  Carroll,  for  appellants. 

J.  Hampden  Dougherty,  for  respondents. 

SCOTT,  J.  Appeal  by  certain  defendants  from  a  judgment  in 
favor  of  plaintiffs  upon  a  second  trial  of  the  action;  a  former  judg- 
ment, also  in  plaintiff's  favor,  having  been  reversed.  136  App.  Div. 
658,  121  N.  Y.  Supp.  197. 

The  plaintiffs  are  the  executors  of  the  last  will  and  testament  of 
Hudson  Hoagland,  deceased,  and  the  appellants  are  assignees  of 
Charles  F.  Hoagland,  who  was  a  nephew  of  one  of  the  residuary 
legatees  mentioned  and  provided  for  in  the  residuary  clause  of  the 
said  will.  The  purpose  of  the  action  is  to  determine  the  amount  of 
the  indebtedness  of  said  Charles  F.  Hoagland  to  said  Hudson  Hoag- 
land on  the  date  of  the  death  of  the  latter,  and  to  establish  plaintiffs' 
right  to  offset  such  indebtedness,  when  ascertained,  against  the  share 
or  interest  of  said  Charles  F.  Hoagland  in  said  residuary  estate. 

The  indebtedness  which  plaintiffs  claim  to  be  entitled  to  offset  is 
evidenced,  as  they  allege,  by  a  promissory  note  for  $10,000,  dated 
March  1,  1901,  made  by  Charles  F.  Hoagland  to  the  order  of  Hudson 
Hoagland,  payable  one  day  after  date,  and  by  certain  checks,  drawn 
at  different  dates  and  for  various  amounts,  aggregating  $5,108.45, 
drawn  by  Hudson  Hoagland  to  the  order  of  Charles  F.  Hoagland, 

*For  other  cases  see  same  topic  &  {  ncjmbes  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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and  indorsed  by  him.  No  objection  is  made,  or  could  well  be  made, 
to  the  allowance  as  an  offset  of  the  indebtedness  represented  by  the 
note  of  $10,000,  with  the  appropriate  interest  thereon;  and  the  con- 
troversy turns  upon  the  allowance,  as  of  an  indebtedness,  of  the  sum 
represented  by  the  checks  given  to  Charles  F.  Hoagland  after  the  day 
upon  which  the  note  is  dated.  There  is  but  little  evidence  in  the  case, 
except  that  which  is  documentary;  for  Charles  F.  Hoagland's  mouth 
was  closed  respecting  any  personal  transactions  with  his  uncle.  We 
are  therefore  compelled  to  fall  back  in  the  main  upon  the  presump- 
tions to  be  drawn  from  the  documents. 

The  appellants  contend  that,  in  the  absence  of  any  direct  proof, 
the  presumption  is  that  the  checks  were  given  in  payment  of  an  an- 
tecedent debt  from  Hudson  Hoagland  to  Charles  F.  Hoagland  (Nay 
V.  Curley,  113  N.  Y.  575,  21  N.  E.  698),  or,  if  not,  that  they  were  given 
as  gifts  to  aid  a  needy  relative.  The  plaintiffs,  on  the  other  hand, 
insist  that  the  circumstances  of  the  parties  necessarily  rebut  the  pre- 
sumption that  Hudson  Hoagland  was  indebted  to  his  nephew,  and 
gave  the  checks  in  payment  of  such  indebtedness,  and  that  all  the  cir- 
cumstances rebut  the  presumption  that  the  checks  represent  gift?, 
and  point  convincingly  to  the  conclusion  that  they  represent  loans. 

[1]  They  rely  in  part  upon  the  rule  that  the  law  will  not  presume 
a  gift,  if  any  other  presumption  is  open  (Grey  v.  Grey,  47  N.  Y.  552), 
and  also  upon  the  course  of  business  between  the  uncle  and  nephew, 
which,  as  they  say,  establishes  the  fact  that  the  uncle  was  in  the 
habit  of  making  loans  to  the  nephew.  The  improbability  that  these 
checks  were  given  in  payment  of  a  debt  is  fully  established  by  the 
*  evidence,  and  was  stated  with  much  clearness  and  force  by  the  learned 
justice  who  presided  at  the  'first  trial  of  this  action  (64  Misc  Rep. 
156,  118  N.  Y.  Supp.  1035);  and  the  learned  justice  who  presided  at 
the  second  trial  arrived  at  the  same  conclusion.  It  is  not  necessary 
to  repeat  the  argument  here. 

This  leaves  open  for  discussion  the  question  whether  the  checks  are 
to  be  presumed  to  have  been  given  as  a  loan  or  as  a  gift.  In  support 
of  their  contention  that  they  must  be  taken  as  having  been  given  by 
way  of  loan,  the  plaintiffs  in  addition  to  insisting  that  the  law  will 
presume  a  loan  rather  than  a  gift  when  there  is  no  evidence  either 
way,  undertake  to  show  that  the  note  for  $10,000  was  given  to  repre- 
sent prior  loans,  representing  that  sum  or  very  near  it,  which  Hudson 
Hoagland  had  made  to  his  nephew,  by  giving  him  checks  from  time 
to  time  and  for  various  amounts.  To  sustain  this  theory  they  under- 
take to  show  that  from  time  to  time,  commencing  on  January  30,  1899, 
and  ending  on  March  1,  1901  (the  date  of  the  note),  Hudson  Hoag- 
land had  given  checks  aggregating  $9,900  to  Charles  P.  Hoagland; 
the  last  check,  .that  of  March  1,  1901,  being  for  $6,100.  They  insist 
that,  in  the  absence  of  any  other  discoverable  consideration  for  the 
note,  these  checks  must  be  deemed  to  have  constituted  its  considera- 
tion ;  and  hence  they  argue  that  a  course  of  dealing  has  been  estab- 
lished between  Hudson  Hoagland  and  his  nephew  which  indicates  that 
when  the  former  gave  checks  to  the  latter -they  represented  loans,  and 
not  gifts.  This,  as  they  insist,  strengthens  the  legal  presumption  upon 
which  they  also  rely. 
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[2]  In  our  opinion  there  is  much  force  in  this  argument,  if  it  can 
be  said  that  there  was  competent  proof  that  Hudson  Hoagland  did 
give  to  his  nephew  the  checks  which  are  said  to  have  constituted  the 
consideration  for  the  note.  The  checks  themselves  were  not  pro- 
duced ;  but  the  plaintiffs  did  produce  stubs  or  counterfoils,  stating  the 
amount,  date,  and  name  of  the  payee  of  each  check.  The  question  is 
whether  these  were  legal  evidence  of  the  making  of  corresponding 
checks.  We  think  that  they  were.  All  the  stubs,  as  well  as  all  of  the 
checks  respresenting  later  payments,  were  in  the  handwriting  of  one 
George  A.  Aitken,  who  was  Hudson  Hoagland's  bookkeeper  and  con- 
fidential clerk.  He  kept  all  of  Hoagland's  books  of  account,  including 
his  check  book.  He  is  dead,  but  his  handwriting  was  satisfactorily 
proven.  It  is  a  well-known  custom  of  business  men  to  inscribe  upon 
the  stub  or  counterfoil  of  each  check  issued  a  note  of  its  date,  amount, 
and  the  name  of  the  payee,  with,  not  infrequently,  a  memorandum  of 
the  purpose  for  which  it  is  issued.  We  think  that  the  entries  made 
by  Aitken  upon  the  stubs  or  counterfoils  were  competent  evidence  that 
on  the  days  indicated  Hudson  Hoagland  drew  checks  for  the  amounts 
specified  to  the  order  of  Charles  F.  Hoagland,  from  which  would  fol- 
low the  presumption  that  on  these  days  Hudson  Hoagland  paid  Charles 
F.  Hoagland  these  amounts.  This  is  in  pursuance  of  the  well-estab- 
lished rule  that  entries  and  memoranda,  made  by  persons  since  de- 
ceased, in  the  ordinary  course  of  professional  and  official  employ- 
ment, are  competent  secondary  evidence  of  the  facts  contained  in 
them,  where  they  had  no  interest  to  misrepresent  or  misstate  them. 
Livingston  v.  Arnoux,  56  N.  Y.  512. 

We  think  therefore  that  the  inference  may  fairly  be  drawn  that 
it  had  been  the  habit  of  Hudson  Hoagland,  prior  to  March  1,  1901, 
to  pay  to  his  nephew  from  time  to  time  sums  of  money,  which  were 
given  by  way  of  loans,  and  not  as  gifts.  This  fact  strengthens,  or,  at 
the  least,  does  not  weaken,  the  presumption  which  the  law  would  draw- 
that  unexplained  payments,  not  made  upon  consideration  of  an  ante- 
cedent debt,  will  be  presumed  to  have  been  loans,  rather  than  gifts. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed,  with 
costs. 

CLARKE  and  MILLER,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting).  As  stated  by  Judge  Andrews  in 
Nay  V.  Curley,  113  N.  Y.  575,  21  N.  E.  698: 

"It  is  undoubtedly  the  general  rule  that,  In  the  absence  of  explanation, 
the  presumption  arising  from  the  delivery  of  a  check  Is  that  It  was  delivered 
In  payment  of  a  debt,  and  not  as  a  loan.  •  ♦  ♦  But  a  check  may  repre- 
sent a  loan  or  a  gift,  or  money  of  the  drawer,  to  be  applied  by  the  drawee 
to  the  use  of  the  former,  as  his  agent  or  otherwise." 

Starting  from  this  general  rule,  I  do  not  think  that  the  evidence 
justified  an  inference  that  the  checks  in  question  represented  loans  for 
which  the  payee  of  the  checks  was  liable  to  the  testator.  In  the  first 
place,  I  think  the  stubs  of  the  checks  were  not  competent  evidence  to 
prove  the  intention  of  the  testator  when  the  checks  were  given,  or  the 
character  of  the  transaction  represented  by  them.    It  was  not  shown 
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that  the  person  making  the  entries  had  any  knowledge  of  the  rela- 
tions between  the  testator  and  his  nephew,  or  that  he  did  more  than 
write  out  the  checks ;  and  his  characterization  of  the  intention  of  the 
testator,  so  far  as  appears,  created  no  inference  as  to  the  nature  of 
the  transaction,  and  certainly  was  no  evidence  as  to  the  actual  trans- 
action between  the  testator  and  his  nephew.  Eliminating  this  testi- 
mony, we  have  the  fact  that  on  March  1,  1901,  the  testator  gave  to 
his  nephew  one  simi  of  $6,100,  and  at  the  same  time  took  from  him  a 
note  for  $10,000,  and  as  to  the  amount  of  that  note  the  nephew  has 
been  held  responsible.  The  testator  subsequently  paid  to  his  nephew, 
by  checks  which  were  introduced  in  evidence,  various  sums  of  mone)- 
representing  the  amount  now  in  controversy;  but  the  case,  it  seems 
to  me,  is  entirely  devoid  of  any  evidence  to  show  that  these  checks 
were  not  given  either  as  a  gift  or  money  of  the  testator  to  be  applied 
by  his  nephew  for  the  use  of  the  testator.  The  fact  tliat  the  nephew 
was  impecunious,  and  that  the  testator  had,  prior  to  March  1,  1901, 
assisted  him  by  loaning  him  money,  does  not  justify  an  inference  that 
the  moneys  subsequently  advanced  were  loans ;  and  the  fact  that  the 
testator  took  a  note  for  the  money  that  represented  loans,  and  did  not 
ask  for  or  receive  a  note  for  the  subsequent  payments,  would  seem 
to  justify  an  inference  that  they  were  not  intended  as  loans  or  advance- 
ments. 

I  do  not  think,  therefore,  that  the  judgment  was  sustained  by  the 
evidence,  and  therefore  it  should  be  reversed. 

LAUGHLIN,  J.,  concurs. 


WALLACH  V.  WALLACH  et  al. 
(Supreme  Court,  Appellate  Division,  E^irst  Department     April  7.  lOU.) 

1.  Wills  (5  698*) — Action  to  Constbub— Jurisdiction. 

Though  the  Supreme  Court  has  Jurisdiction  to  construe  a  will,  it  wID 
decline  to  assume  jurisdiction  of  an  action  to  construe  a  will  in  respect 
to  a  mere  administrative  matter  proper  for  the  determination  of  the  Sur- 
rogate's Court,  there  being  no  question  as  to  the  validity  of  a  trust  cre- 
ated by  the  will,  or  as  to  the  persons  to  whom  the  property  is  devised  or 
bequeathed ;  Code  Civ.  Proc.  §  1866,  providing  that  the  validity  of  certain 
testamentary  dispositions  may  be  determined  in  the  same  way  as  the 
validity  of  deeds  is  determined,  having  reference  only  to  dlspositioiis  of 
real  property. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent.  Dig.  t  1676;  Dec.  Dig.  t 
698.*] 

2.  Wills  (§  707*) — Action  to  Constbue  Will— Costs. 

Where  an  executor  of  a  will  improperly  brought  an  action  against  his 
coexecutors  and  trustees  and  others  Interested  in  the  estate,  for  its  con- 
struction, in  the  Supreme  Court,  but  asked  for  no  money  Judgment,  and 
there  was  no  sum  of  money  involved  in  the  determination,  an  allowance 
of  attorney's  fees  to  the  defendant  executors  was  improper,  though  the 
fees  of  guardians  ad  litem  for  infant  defendants  were  properly  allowed 
against  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  H  168^1686;  Dec 
Dig.  I  707.*] 

Dowllng  and  Clarke,  JJ.,  dissenting. 


•For  oUi«r  cases  see  same  topic  ft  i  numbbb  In  Dec.  it  Am.  Digs.  U07  to  dat«,  ft  Rep*r  In 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Sidney  Wallach,  individually  and  as  executor  of  the  es- 
tate of  Karl  M.  Wallach,  deceased,  against  Breinshen  Wallach,  indi- 
vidually and  as  executor  of  the  estate  of  Karl  M.  Wallach,  deceased, 
and  others.  Prom  a  judgment  for  defendants,  plaintiff  appeals.  Mod- 
ified and  affirmed. 

See,  also,  128  N.  Y.  Supp.  1149. 

The  following  is  the  opinion  of  Greenbaum,  J.,  at  the  Special  Term : 

This  action  Is  brought  to  construe  the  foUowing  provision  of  the  will  of 
Karl  M.  WaUach,  deceased:  "I  direct  that  my  son,  Sidney,  shall  be  employed 
also  as  sole  attorney  and  counsel  for  said  executors  and  trustees  in  the  set- 
tlement and  management  of  my  estate,  and  that  he  shall  receive  out  of  the 
income  of  my  estate  the  sum  of  two  thousand  dollars  ($2,000)  per  year 
for  his  services  as  said  attorney  and  counsel."  The  plaintiff  contends  that 
the  executors  are  obligated  to  employ  him  as  the  attorney  and  counsel  of  the 
estate,  that  he  is  entitled  to  have  the  general  management,  of  the  estate,  and 
that  he  Is,  under  all  circumstances  entitled  to  an  annual  compensation  from 
the  income  of  the  estate  as  long  as  he  is  ready  and  willing  to  act  as  attorney 
and  counsel. 

I  cannot  APProve  of  any  of  these  contentions.  I  am  in  il^omplete  accord 
with  the  obiter  expressions  in  the  opinion  in  Matter  of  Caldwell,  188  N.  T. 
115,  at  page  121,  80  N.  B.  663,  at  page  664,  which  declares  that  "the  law  of 
the  state  does  not  recognize  any  testamentary  power  to  control  executors  in 
the  choice  of  the  attorneys  or  counsel  who  shall  act  for  them  in  their  repre- 
sentative capacity.  They  may  incur  a  personal  liability  for  the  conduct  of 
their  lawyers,  and  hence  they  are  beyond  the  control  of  their  testator  in 
making  the  selection.  Such  a  provision,  therefore,  as  this  will  contains, 
with  reference  to  the  attorneys  to  be  employed,  is  to  be  regarded  merely  as 
expression  of  a  wish  on  the  part  of  the  testator,  which  it  is  most  proper 
for  the  executors  to  observe,  if  it  accord  with  their  own  judgment,  but 
which,  otherwise,  they  are  not  bound  to  regard."  In  other  jurisdictions  the 
question  has  been  squarely  passed  upon  adversely  to  plaintifTs  claim.  In  re 
Ogier.  101  Cal.  381,  35  Pac.  900,  40  Am.  St.  Rep.  61 ;  Young  v.  Alexander, 
16  Lea  (Tenn.)  108;  Foster  v.  Msley,  L.  R.  19  Ch.  Dlv.  518.  The  cases  re- 
lied upon  by  the  plaintiff  merely  hold  that  the  provision  directing  that  Sidney 
Wallach  shall  receive  $2,000  out  of  the  income  of  the  estate  for  his  services 
as  attorney  and  counsel  would  be  justification  for  the  executors  to  make 
this  payment  in  case  he  had  been  employed  as  attorney  and  counsel,  not- 
withstanding that  he  was  one  of  the  executors  of  the  will,  who  would  not 
have  been  ordinarily  entitled  In  his  capacity  as  executor  to  such  compensa- 
tion. 

As  to  the  question  of  plaintiff's  right  to  manage  the  estate,  it  may  be  said 
that  such  a  construction  would  not  only  do  violence  to  the  provisions  of 
the  will,  which  expressly  appoint  others  in  addition  to  plaintiff  as  executors, 
whose  duties '  necessarily  would  be  to  manage  the  estate,  and  who  are 
charged  with  the  responsibility  for  its  proper  management,  but  the  plain  lan- 
guage of  the  will  is  that  Sidney  Wallach  was  to  be  employed  as  counsel  and 
attorney  "in  the  settlement  and  management  of  the  estate,"  clearly  refer-  - 
ring  to  the  peculiar  services  of  attorney  and  counsel,  in  contradistinction 
from  the  ordinary  services  required  of  an  executor. 

With  respect  to  the  remaining  point  that  the  plaintiff  Is  in  any  event  en- 
titled to  $2,000  yearly  compensation,  it  may  be  said  that  the  will  expressly 
limits  this  compensation  for  "his  services  as  said  attorney  and  counsel." 
If  the  executors  are  not  obliged  to  employ  him  as  attorney  and  counsel,  it 
follows  that  he  is  not  entitled  to  the  compensation,  unless  he  is  employed. 

A  decree  may  be  entered  in  accordance  with  the  foregoing  views. 

Argfued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
CLARKE,  and  DOWUNG,  JJ. 
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Alfred  G.  Reeves,  for  appellant. 

Achilles  H.  Kohn  and  Benjamin  F.  Wollman,  for  respondents. 

INGRAHAM,  P.  J.  This  action  was  brought  by  the  plaintiff,  an 
executor  and  trustee  under  the  last  will  and  testament  of  Karl  M. 
Wallach,  deceased,  against  his  coexecutors  and  trustees  and  those  in- 
terested in  the  estate.  The  complaini  alleges  that  the  testator  died 
on  the  15th  of  November,  1909,  leaving  a  last  will  and  testament,  a 
copy  of  which  is  annexed  to  the  complaint,  which  will  was  duly  ad- 
mitted to  probate  by  the  surrogate  of  New  York  county.  The  testator 
had  been  married  three  times.  He  left,  him  surviving,  his  widow  and 
children  by  each  of  his  three  marriages.  The  plaintiff  was  a  son  of 
the  testator,  and  was  22  years  of  age  at  the  time  of  the  testator's  death. 

After  certain  specific  legacies,  the  will  gave  to  his  executors  and 
trustees  $50,000,  in  trust  for  his  wife  during  her  life,  and  upon  her 
death  or  remarriage  this  sum  of  $50,000  was  to  become  part  of  his 
residuary  estate.  All  the  rest,  residue,  and  remainder  of  his  propert)' 
he  gave,  devised,  and  bequeathed  to  his  executors,  in  trust  for  the 
benefit  of  his  children.  The  will  appointed  his  wife,  the  plaintiff,  and 
a  son-in-law  executors  and  trustees,  provided,  however,  that  they  acted 
without  compensation  for  their  services  as  such  executors  and  trustees, 
with  the  following  direction : 

"I  direct  tbat  my  said  son  Sidney  shaU  be  employed  also  as  sole  attorney 
and  counsel  for  said  executors  and  trustees  in  the  settlement  and  manage- 
ment of  my  estate  and  that  he  shall  receive  out  of  the  income  of  my  estate 
the  sum  of  two  thousand  dollars  per  year  for  his  services  as  said  attorney 
and  counsel." 

The  action  was  brought  by  the  testator's  son  Sidney,  who  was 
named  in  this  clause  of  the  will  as  the  one  to  be  employed  as  sole  at- 
torney and  counsel  for  the  executors  and  trustees,  and  demanded  judg- 
ment for  a  judicial  construction  of  the  will,  to  the  end  that  it  might 
be  adjudged  and  determined  whether  or  not  the  said  provisions  of  the 
said  nineteenth  clause  or  paragraph  of  said  will  gives  all  the  executors 
and  trustees  then  appointed  an  equal  right  in  the  settlement  and  man- 
agement of  said  estate,  or  whether  the  said  defendants,  executors  and 
trustees,  should  be  compelled  to  employ  the  plaintiff  as  the  sole  man- 
ager thereof,  as  the  active  executor  and  trustee,  and  continue  the  said 
services  of  the  plaintiff  as  intended  by  the  testator,  and  ^Iso  whether, 
under  that  clause  of  the  will,  it  was  necessary  to  continue  the  said 
business  of  the  deceased  for  the  proper  preservation  of  the  assets  of 
the  said  estate  under  the  management  of  the  plaintiff  or  otherwise; 
that  the  defendants  executors  and  trustee!,  be  enjoined  and  restrained 
from  employing  any  agents  or  counsel,  other  than  the  plaintiff,  for 
the  purpose  of  settling  and  managing  the  property  interests  of  said 
estate  in  and  about  the  business  of  the  said  decedent,  or  from  interfer- 
ing, directly  or  indirectly,  with  the  plaintiff  in  and  about  the  settlement 
and  management  of  the  business  and  the  property  interests  of  the  said 
estate ;  and  for  other  and  further  relief. 

The  court  found  that  the  plaintiff  was  admitted  to  practice  as  an 
attorney  and  counselor  at  law  in  the  state  of  New  York  in  the  month 
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of  June,  1910,  and  became  23  years  of  age  in  November,  1910;  that 
the  plaintiff  was  ready  and  willing  to  perform  the  services  of  attorney 
and  counsel  to  the  estate,  but  the  other  executors  refused  to  employ 
him,  and  the  plaintiff  has  demanded  payment  at  the  rate  of  $2,000  per 
year  from  the  other  executors,  whicn  they  have  refused  to  pay ;  that 
the  executors  and  trustees  of  the  estate,  other  than  the  plaintiff,  insti- 
tuted a  proceeding  in  the  Surrogate's  Court  for  direction  with  refer- 
ence to  the  custody  and  control  of  the  property  and  assets  of  the  es- 
tate, and  claimed  that  they  were  entitled  to  a  joint  control  with  the 
plaintiff  herein  of  the  property  and  assets  of  the  estate ;  that  plaintiff 
was  a  party  to  that  proceeding ;  that  the  surrogate  of  New  York  coun- 
ty determined  said  controversy  upon  the  merits,  and  by  decree  duly 
entered  granted  to  the  plaintiff  and  to  the  said  defendants  joint  con- 
trol of  all  the  property  and  assets  of  said  estate,  which  decree  was 
affirmed  on  appeal  to  this  court — and,  as  conclusions  of  law,  that  under 
the  terms  of  the  will  of  the  deceased  the  plaintiff  was  not  entitled  to 
have  the  sole  or  general  control  or  management  of  the  estate ;  that  the 
provisions  of  the  will  in  relation  to  the  plaintiff's  connection  with  the 
estate  as  attorney  and  counsel  should  be  regarded  merely  as  an  ex- 
pression of  a  wish  on  the  part  of  the  testator,  which  the  executors  and 
trustees  may  observe  if  in  accord  with  their  own  judgment,  but  which 
they  were  not  bound  to  regard ;  that  under  the  terms  of  the  will  plain- 
tiff had  no  authority  to  act  as  attorney  and  counsel  for  the  said  estate, 
or  for  the  executors  and  trustees,  in  the  settlement  and  management 
thereof;  that  plaintiff  had  no  authority  to  represent  any  one  of  the 
executors  and  trustees  as  attorney  and  counsel,  until  he  is  employed  by 
such  executors  or  trustees ;  that  under  the  terms  of  the  will  plaintiff 
was  not  entitled  to  receive  the  annual  compensation  of  $2,000  per  year, 
or  any  part  thereof ;  and  that  the  defendants  recover  from  the  plaintiff 
the  costs  of  the  action,  with  an  extra  allowance  of  $750,  in  favor  of 
his  coexecutors  and  trustees,  and  an  extra  allowance  of  $250  to  the 
guardians  ad  litem.  Judgment  was  entered  in  accordance  with  this 
decision,  awarding  to  the  defendants  executors,  ag^ainst  the  plaintiff, 
$811.50  for  costs  and  allowance,  and  to  the  guardians  ad  litem  $307.25 
costs  and  allowance.    From  that  judgment  tiie  plaintiff  appeals. 

[1]  I  can  see  no  reason  for  the  Supreme  Court  entertaining  this 
action.  The  questions  presented  relate  solely  to  the  ordinary  admin- 
istration of  the  estate,  which  is  under  the  control  of  the  surrogate,  and 
to  be  determined  by  him  from  time  to  time  as  the  questions  arise. 
There  is  no  question  as  to  the  validity  of  the  trust  contained  in  the 
will ;  no  question  as  to  the  parties  to  whom  either  the  corpus  of  the 
estate  or  the  income  was  payable ;  and  the  question  as  to  whether  the 
plaintiff  was  entitled  to  the  sole  control  of  the  estate,  or  whether  that 
was  vested  in  all  the  executors,  had  been  determined  by  the  Surro- 
gate's Court  in  a  proceeding  to  which  the  plaintiff  was  a  party.  The 
only  question  remaining  was  whether  the  plaintiff  was  entitled  to  be 
employed  by  the  estate  as  its  attorney  and  counselor  at  law  in  the  set- 
tlement and  management  of  the  estate,  and  to  the  payment  of  $2,000 
per  year  from  the  estate.  Such  questions  were  purely  questions  of 
administration,  which  were  for  the  surrogate.    Such  an  action  is  cer- 
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tainly  not  covered  by  section  1866  of  the  Code  of  Civil  Procedure, 
which  only  relates  to  a  testamentary  disposition  of  real  property.  The 
question  of  the  power  of  a  court  of  equity  to  entertain  actions  for  the 
construction  of  a  will  was  discussed  in  Tonnele  v.  Wetmore,  195  N.  Y. 
436,  88  N.  E.  1068.    It  was  there  said: 

**The  Supreme  Court  has  full  and  unlimited  power  In  law  and  equity.  In 
the  exercise  of  its  equitable  power,  many  rules  have  been  established  for 
the  protection  of  the  parties  and  the  court  The  court  will  not  sit  in  equity 
to  determine  academic  questions,  or  simply  to  advise  parties,  where  real 
Interests  and  questions  are  not  Involved.  ♦  ♦  ♦  There  is  a  wide  distinc- 
tion between  an  entire  lack  of  jurisdiction  and  power  to  determine  a  speci- 
fied controversy,  and  a  question  of  propriety  as  to  whether  the  power  vested 
in  the  court  shall  be  exercised." 

Assuming  that  the  court  had  jurisdiction  to  construe  this  clause  of 
the  will,  no  reason  is  suggested  why  the  court  should  exercise  such 
jurisdiction,  as  the  whole  question  merely  relates  to  the  administration 
of  the  estate  and  the  right  of  the  plaintiff  to  a  certain  sum  of  money,  • 
which  the  will  directed  should  be  paid  to  him,  and  is,  as  before  stated, 
a  question  that  should  be  determined  by  the  surrogate  upon  the  ac- 
counting of  the  executors  or  trustees,  of  which  the  plaintiff  is  one. 
We  do  not  express  an  opinion  on  the  other  questions  on  this  appeal 

[2]  I  think,  therefore,  the  judgment  as  entered  should  be  modified, 
by  striking  out  all  of  the  provisions  except  the  dismissal  of  the  com- 
plaint, without  costs  on  this  appeal.  I  also  think  the  court  below  was 
without  power  to  grant  to  the  defendant's  attorney  an  extra  allowance. 
Plaintiff  asked  for  no  money  judgment,  there  was  no  sum  of  money 
involved  in  the  determination  of  the  court,  and  there  was  nothing  upon 
which  an  allowance  could  be  predicated.  I  think  the  court,  therefore, 
was  without  power  to  make  an  allowance  in  addition  to  costs  to  any 
of  the  defendants,  except  the  guardian  ad  litem,  who  represented  the 
infant  defendants. 

McLaughlin  and  SCOTT,  JJ.,  concur. 

DOWLING,  J.  I  dissent  from  the  modification  of  the  judgment 
herein,  and  am  for  affirmance  thereof,  upon  the  grounds  set  forth  in 
the  opinion  of  Mr.  Justice  Greenbaum  at  Special  Term. 

CLARKE,  J.,  concurs. 


BAUER  V.  AMBS. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

1.  Account  Stated  (§  S*) — Essentials. 

An  account  stated  must  be  based  on  previous  transactions  out  of 
wblch  tbe  debt  arose,  and  the  relation  of  debtor  and  creditor  most 
exist  between  the  parties  as  to  all  the  items;  such  an  account  merely 
determining  the  amount  of  an  existing  valid  debt,  and  being  anavalUng 
to  create  a  debt  where  none  existed. 

[Ed.  Note. — ^For  other  cases,  see  Account  Stated,  Cent  Dig.  f  IS;  Dec. 
Dig.  §  3.*] 

•For  other  cases  see  same  topic  ft  {  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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2.  Husband  and  Wife  (§  169*) — Contracts — ^Validity — ^Want  of  Consid- 

eration. 

A  wife's  promise  to  pay  her  husband's  accrued  debt  is  void,  when  not 
supported  by  consideration. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife.  Cent.  Dig,  §{  629, 
630;    Dec.  Dig.  S  159.*] 

3.  Frauds,  Statute  of  (§  !?♦) — Promise  to  Pat  Another's  Debt. 

A  wife's  oral  promise  to  pay  her  husband's  accrued  debt  is  void  under 
the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  {$  16, 
17;    Dec.  Dig.  §  17.*] 

4.  Account  Stated  (§  19*)— Evidence— Weight. 

Finding  of  an  account  stated  in  a  suit  against  a  debtor's  wife  held 
against  the  weight  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Account  Stated,  Cent.  Dig.  f  91 ;  Dec. 
Dig.  §  19.*] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  Fritz  Bauer  against  Augusta  Ambs.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed,  and  new  trial  ordered. 

See,  also,  127  N.  Y.  Supp.  1111. 

Argued  before  JENKS,  P.  J.,  and  THOMAS.  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Maxson  &  Jones,  for  appellant 
Julius  S.  Belfer,  for  respondent. 

RICH,  J.  The^  complaint  alleges  that  an  account  was  stated  between 
the  plaintiff's  assignor  and  defendant,  and  that  upon  such  statement 
the  sum  of  $340.20  was  found  to  be  due  from  defendant  to  said  as- 
signor, which,  although  demanded,  was  unpaid.  The  answer  denies 
each  and  every  allegation  of  the  complaint. 

[1]  The  principles  applicable  to  an  account  stated  are  well  settled. 
It  must  be  based  on  previous  transactions  out  of  which  the  indebted- 
ness arose.  The  relation  of  debtor  and  creditor  must  exist  between 
the  parties  as  to  the  items  forming  the  account,  and  all  of  them.  Such 
an  account  cannot  be  made  the  instrument  to  create  a  liability  where 
none  existed,  but  only  determines  the  amount  of  an  existing  valid  debt. 

It  appears  that  in  1905  the  defendant  loaned  to  her  husband,  John 
Ambs,  $1,200,  with  which  he  engaged  in  the  business  of  buying  and 
selling  meat  in  a  building  owned  in  part  by  the  defendant,  for  which 
he  paid  rent.  He  conducted  the  business  in  his  own  name,  which  was 
upon  his  signs  and  stationery.  He  purchased  in  his  own  name,  paid 
with  his  own  checks,  kept  his  own  bank  account,  and  made  out  and 
collected  his  bills  receivable  in  his  name.  The  defendant  had  no  in- 
terest in  or  connection  of  any  kind  with  such  business  prior  to  July 
1 .  1910,  if  ever.  From  January  16,  1906,  he  did  business  with  plain- 
tiff's assignor,  who  had  no  business  dealings  of  any  kind  with  the 
defendant  prior  to  said  July  1st.  On  that  day  plaintiff's  husband  was 
indebted  to  plaintiff's  assignor  for  meats  purchased  of  him  in  an 
amount  approximating  $400. 

The  plaintiff  called  but  one  witness,  Wright,  who  testified  that  on 
June  27,  1910,  he  was  employed  by  plaintiff's  assignor;  that  he  went 

^For  other  cases  see  same  topic  &  {  number  In  Der.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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to  the  place  of  business  of  defendant's  husband  to  procure  a  payment 
on  the  account,  and  was  promised  by  Mr.  Ambs  a  check  for  at  least 
$200,  which  he  called  for  on  July  1st  following.    He  says: 

"Mr.  Ambs  handed  roe  a  check  for  $150  which  I  wasn't  satisfied  with. 
I  said:  'Mr.  Ambs,  this  will  not  do.  We  cannot  give  you  any  more  meat  \t 
I  don't  see  any  more  money.*  Then  Mrs.  Ambs  says:  'Ain't  I  good  enougb 
for  it?  Ain't  my  credit  good?  I  own  the  house  and  I  own  the  shop.'  I 
said:  *Well,  that  is  a  surprise  to  me,  Mrs.  Ambs.  I  never  knew  that.'  Mrs. 
Ambs  said:  *!  will  pay  that,  and  you  keep  on  selling  Mr.  Ambs  the  meat  as 
before.'  I  said:  'Well,  If  that  is  the  case,  I  wiU  have  to  charge  the  goods 
to  you.'  She  said:  'No;  you  Just  keep  on  charging  up  to  John  Ambs,  and  I 
will  pay  the  bills.' " 

The  witness  testifies:  That  on  August  15th  following  he  presented 
to  the  defendant  a  bill  made  out  to  her  husband  for  $340.20,  composed 
of  two  items,  $14.69  for  three  lambs,  and  $325.51  balance,  and  told 
her: 

"  *We  have  to  have  some  more  money.'  Mrs.  Ambs  said:  TTou  don't  have 
to  be  afraid.    I  will  pay  you.' " 

That  she  did  not  dispute  the  bill,  or  say  anything  about  it,  excq)t 
that  she  would  pay  it.  This  is  the  evidence  upon  which  the  plaintiff 
relies  as  establishing  his  cause  of  action  of  an  account  stated.  Wright 
testified  that,  of  the  bill  presented,  but  $100  was  sold  after  his  con- 
versation with  the  defendant  on  July  1st.  The  balance  was  the  in- 
debtedness of  her  husband  existing  at  that  time.  Giving  the  conver- 
sation the  greatest  weight  which  can  be  claimed  for  U,  it  did  not  obli- 
gate the  defendant  for  the  past  indebtedness  of  her  husband. 

[2,  3]  As  to  his  balance  of  account,  her  oral  promise  to  pay  was 
void,  both  because  of  there  being  no  consideration  to  support  it,  and 
under  the  provisions  of  the  statute  of  frauds.  The  bill  embraced 
$240,  an  indebtedness  for  which  she  was  not  legally  liable. 

[4]  The  essential  elements  of  an  account  stated  are  lacking,  and  the 
appellant's  exception  to  the  refusal  of  the  trial  court  to  dismiss  the 
complaint  for  that  reason  presents  reversible  error.  In  addition,  the 
witness  Wright  testifies  that  his  conversation  with  the  defendant  on 
July  1st  took  place  in  her  husband's  store  and  in  his  presence.  The 
defendant  testifies  that  she  never  had  any  conversation  with  Wright 
anywhere,  and  specifically  denies  the  conversations  to  which  he  tes- 
tified; that  she  was  never  in  her  husband's  store  during  business 
hours.  She  is  corroborated  by  her  husband  and  by  one  of  his  em- 
ployes, present  in  the  store  every  day  in  June,  July,  and  August,  1910, 
and  it  further  appears  by  the  evidence  of  a  third  party  that  on  August 
22,  1910,  a  week  after  plaintiflf  claims  the  account  was  stated  with  the 
defendant,  the  witness  Wright  presented  the  bill  to  defendant's  hus- 
band and  demanded  its  payment.  I  think  the  evidence  so  strongly 
preponderates  against  the  plaintiff's  contention  that  for  that  reason, 
also,  the  judgment  should  not  stand. 

Judgment  of  the  M^unicipal  Court  reversed,  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

THOMAS,  CARR,  and  WOODWARD,  JJ.,  concur.  JENKS, 
P.  J.,  concurs  in  result. 
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KARSGBI  V.  KALABZA  et  al. 
(Supreme  Court,  Appellate  Divialon,   Second  Department     April  21,  19il.) 

1.  liANDLOBD  AND  TENANT   (S   114*) — ^TENANCY  FROM  YEAR  TO   YEAR. 

A  tenancy  from  year  to  year  is  to  be  inferred,  where  entry  of  the 
tenant  under  a  lease,  void  because  not  in  writing,  though  for  more  than 
a  year,  is  with  consent  of  the  landlord,  and,  the  rental  under  the  void 
lease  having  been  an  annual  one  of  $1,000,  the  tenant  pays  monthly, 
for  the  four  months  he  remains  in  possession,  $83.33,  or  a  twelfth  part 
of  the  annual  rental. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  f§ 
373-381;    Dec.  Dig.  f  114.*] 

2.  Appeal  and  Error  (§  1011*) — Review — Findings  of  Fact. 

Finding  of  fact  on  conflicting  evidence,  and  not  against  the  weight 
of  evidence,  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent.  Dig,  {§  3983- 
3989;    Dec.  Dig.  |  lOll.*] 

Appeal  from  Municipal  Court,  Borough  of  Queens,  Fourth  District. 

Action  by  Julia  Karsch  against  Albert  P.  Kalabza  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

L.  J.  Harvey,  for  appellants. 
William  Rasquin,  Jr.,  for  respondent. 

CARR,  J.  This  is  an  appeal  from  a  judgment  of  the  Municipal 
Court  in  the  borough  of  Queens  in  favor  of  the  plaintiff  in  an  action 
brought  to  recover  rent  for  certain  premises  in  the  borough  of  Man- 
hattan for  the  month  of  June,  1910.  The  pleadings  were  oral.  The 
undisputed  facts  are  as  follows: 

The  plaintiff  agreed  to  lease  the  premises  in  question  to  the  defend- 
ants for  the  term  of  three  years,  at  an  annual  rental  of  $1,000.  A 
written  lease  was  to  be  executed,  and,  pending  its  drafting  and  execu- 
tion, the  defendants  went  into  occupation  of  the  premises  on  October 
1,  1909.  Subsequently  the  plaintiff,  tendered  a  written  lease  executed 
by  himself;  but  the  defendants  refused  to  sign  it,  claiming  that  the 
landlord  had  neglected  to  put  the  premises  in  such  a  condition  of  re- 
pair as  had  been  agreed  upon  mutually.  They  continued  to  occupy 
the  premises  until  May  31,  1910,  when  tfiey  removed  therefrom.  Dur- 
ing their  occupancy  of  the  premises  they  paid  each  month  rent  at  the 
rate  of  $83.33,  which  was  one-twelfth  of  the  annual  rent  fixed  upon 
in  the  oral  agreement  which  preceded  their  entry  into  the  premises. 

[  1  ]  The  question  now  in  controversy  is  whether  their  occupancy  of 
the  premises  was  under  a  renting  by  the  month  or  by  the  year,  as  it  is 
mutually  conceded  that  the  oral  agreement  for  three  years  was  void 
under  the  statute  of  frauds.  The  general  rule  is  that,  where  a  tenant 
enters  into  occupation  under  a  void  agreement  of  lease,  he  .becomes 
liable  only  for  the  value  of  the  use  and  occupation  of  the  premises 
during  his  possession  thereof,  unless  a  new  agreement  be  made  or 
implied  by  law.    Thomas  v.  Nelson,  69  N.  Y.  118.    Where,  however, 

*For  oUier  cases  lee  same  topic  ft  |  nvmber  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezee 
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the  entry  under  the  void  agreement  is  with  the  consent  of  the  landlord, 
and  the  tenant  pays  rents  according  to  the  terms  of  that  agreement, 
if  the  terms  provide  for  an  annual  rental,  then  the  law  will  imply  a 
tenancy  from  year  to  year.  Reeder  v.  Sayre,  70  N.  Y.  180,  184,  26 
Am.  Rep.  567;  Laughran  v.  Smith,  75  N.  Y.  205;  Talamo  v.  Spitz- 
miller,  120  N.  Y,  37,  23  N.  E.  980,  8  L.  R.  A.  221,  17  Am.  St  Rep. 
607.    As  was  said  in  Talamo  v.  Spitzmiller,  ut  supra : 

"While  It  is  not  required  that  a  new  contract  be  made  In  express  tenns, 
there  must  be  something  from  which  it  may  be  inferred,  something  which 
tends  to  show  that  it  is  within  the  intention  of  the  parties.  The  payment 
and  receipt  of  an  installment  or  aliquot  part  of  the  annual  rent  is  evidence 
of  such  understanding,  and  goes  in  support  of  a  yearly  tenancy,  and  without 
explanation  to  the  contrary  it  is  controlling  evidence  for  that  purpose." 

In  the  case  at  bar,  the  only  evidence  as  to  rental  agreed  upon  orally 
before  the  entry  of  the  defendants  into  the  premises  was  of  a  rental 
of  $1,000  a  year.  It  appears  undisputed  that  the  rent  actually  paid 
was  $83.33  each  month,  or  a  one-twelfth  part  of  the  annual  rental  pre- 
viously agreed  upon.  Hence,  under  the  authority  above  cited,  we  have 
a  case  of  a  tenancy  for  a  year.  There  are  cases  where  tenancy  by  the 
month  was  implied,  where  entry  was  made  under  a  void  lease;  but 
all  of  these  cases  arose  under  circumstances  where  the  rental  payable 
under  the  void  agreement  was  a  monthly  rental,  and  not  an  annual 
rental  payable  in  bulk  or  in  installments.  Fink  v.  Standard  Bread  Co., 
61  Misc.  Rep.  626,  113  N.  Y.  Supp.  1036;  Israelson  v.  Wollenberg, 
63  Misc.  Rep.  293,  116  N.  Y.  Supp.  626;  Gilfoyle  v.  Cahill,  18  Misc 
Rep.  68,  41  N.  Y.  Supp.  29;  Wilson  v.  Taylor,  8  Daly,  253. 

[2]  At  the  trial  of  this  action  the  defendants  and  appellants  sought 
to  show  a  constructive  eviction  from  the  premises  through  failure  of 
the  landlord  to  make  some  repairs  in  the  skylights  of  the  building, 
and  through  a  failure  to  furnish  steam  power  for  the  defendants'  use 
on  a  certain  occasion.  On  these  questions  the  evidence  conflicted,  and 
there  is  no  apparent  reason  why  tlie  findings  of  the  trial  court  thereon 
should  be  disturbed  here,  as  they  are  not  against  the  weight  of  evi- 
dence. 

The  judgment  should  be  affirmed,  with  costs.    All  concur. 


STATEN  ISLAND  WATER  SUPPLY  CO.  v.  CITY  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,   Second  Department.     April  21,    1911.) 

1.  Watebs  and  Water  Courses  (S  200*) — Municipal  Water  Supply — Stat- 
utes— Application. 

Greater  New  York  Charter,  §  471,  as  revised  in  1901  (Laws  IdOl,  c 
40C),  provided  that  water  commissioners  should  not  contract  for  water  for 
private  or  public  consumption  without  the  assent  of  the  board  of  esti- 
mate and  apportionment  and  the  separate  written  approval  of  the 
mayor  and  comptroller  of  New  York  of  the  proposed  contract,  given  by 
resolution,  and  that  it  should  not  be  lawful  for  the  city  or  any  de- 
partment therein  to  make  any  contract  concerning  the  public  water 
supply,  except  in  accordance  with  such  requirements.  Held,  that  snch 
section  had  no  application  to  a  situation  where,  in  the  absence    of  a 

*For  other  cases  see  same  topic  &  9  number  in  Dec.  &  Am.  Digs.  IWt  to  date.  &  Rep'r  Indexes 
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"public  water  supply,"  the  city  takes  water  from  a  private  company, 
which  the  latter  is  required  to  furnish  by  Transportation  Corporations 
Law  (Consol.  Laws,  1909,  c.  63)  f  81;  and  hence  the  city  was  liable  for 
the  reasonable  value  of  water  so  furnished  for  the  city's  public  build- 
ings, stables,  parks,  sprinkling  streets,  etc.,  and  for  the  use  of  fire  hy- 
drants maintained  by  such  company  for  the  city*s  benefit,  though  no  con- 
tract had  been  made  in  accordance  with  the  charter. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
I  274 ;    Dec.  Dig.  S  200.*] 

2.  Municipal  Corpobations  (|  227*) — Statutes — Construction. 

General  words  of  a  statute  regulating  municipal  contracts  are  to  be 
restrained  in  their  application  to  the  subject-matter  in  reference  to  which 
they  are  employed. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
f  644;    Dec.  Dig.  f  227.*] 

Appeal  from  Trial  Term,  Richmond  County. 

Action  by  the  Staten  Island  Water  Supply  Company  against  the 
City  of  New  York.  From  a  judgment  dismissing  the  complaint,  plain- 
tiff appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  THOMAS, 
CARR,  and  RICH,  JJ. 

T.  Ludlow  Chrystie,  for  appellant. 

Clarence  L.  Barber  (Theodore  Connoly,  on  the  brief),  for  respond- 
ent. 

CARR,  J.  The  plaintiff  sued  the  defendant  to  recover  the  sum  of 
$73,380.88,  with  interest.  In  its  complaint  it  tried  to  set  forth  three 
separate  causes  of  action.  The  defendant  answered,  with  denials  gen- 
erally, and  set  up  several  affirmative  defenses.  When  the  action  came 
on  for  trial,  the  defendant  moved  to  dismiss  the  complaint,  on  the 
ground  that  it  failed  to  state  a  cause  of  action.  The  motion  was 
granted,  and  judgment  was  entered  accordingly;  and  from  this  judg- 
ment the  plaintiff  appeals. 

[1]  It  appears  in  the  complaint  that  the  plaintiff  is  a  waterworks 
company,  organized  under  the  laws  of  this  state  for  the  purpose  of 
supplying  water  for  public  and  private  use  in  a  locality  which  now 
comprises  the  First  and  Third  wards  of  the  borough  of  Richmond  of 
the  city  of  New  York,  and  which  prior  to  January  1,  1898,  embraced 
the  villages  of  New  Brighton  and  Port  Richmond  and  the  town  of 
Northfield  in  the  county  of  Richmond.  The  plaintiff  had  carried  on 
its  business  of  public  and  private  water  supply  in  the  territory  above 
described  for  25  years  prior  to  1909.  For  the  purpose  of  stating  and 
analyzing  more  clearly  the  question  of  law  which  gives  rise  to  the  con- 
troversy between  the  parties,  the  second  separate  cause  of  action  set 
forth  in  the  complaint  will  be  taken  up  for  consideration  first. 

Briefly  stated,  it  is  alleged  in  this  cause  of  action  that  the  defendant 
maintained  in  the  borough  of  Richmond  a  public  building  known  as 
the  "Borough  Hall";  that  the  only  source  of  water  supply  for  that 
building  was  that  obtainable  from  the  water  mains  of  the  plaintiff, 
laid  pursuant  to  law  in  that  locality;  that  the  defendant  tapped  the 
plaintiff's  water  mains,  and  connected  the  plumbing  of  the  Borough 
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Hall  building  therewith,  and  used  the  water  therefrom  for  lavatory 
and  sanitary  uses  in  the  Borough  Hall  from  July  1,  1906,  to  February 
16,  1909;  that  the  reasonable  value  of  the  water  so  used  was  at  the 
rate  of  IS  cents  for  100  cubic  feet;  that  the  plaintiff  has  presented 
bills  for  the  water  so  used,  amounting  to  $8,517.20,  and  filed  a  claim 
therefor,  as  provided  by  statute,  and  the  defendant  has  refused  to  pay 
the  same  or  any  part  thereof.  The  defendant  justifies  its  refusal  to 
pay  on  the  ground  that  there  was  not  between  the  plaintiff  and  the  de- 
fendant, during  the  period  of  the  defendant's  use  of  the  plaintiflF's 
water,  any  contract  entered  into  according  to  the  requirements  of  sec- 
tion 471  of  the  Greater  New  York  charter,  as  revised  in  1901,  and  as 
in  force  during  the  period  in  question.  That  section  provides  as  fol- 
lows: 

"It  shall  not  be  lawful  for  the  commissioner  of  water  supply,  gas  and  elec- 
tricity to  enter  into  any  contract  whatever  with  any  person  or  conionitlon 
engaged  In  the  business  of  supplying  or  selling  water  for  private  or  public 
use  and  consumption,  unless,  preliminary  to  the  execution  of  the  contract, 
the  assent  of  the  board  of  estimate  and  apportionment,  together  with  the 
separate  written  consent  and  approval  of  both  the  mayor  and  the  comptroller 
of  the  city  of  New  York  of  the  proposed  contract  in  all  its  details,  shall  be 
given  by  resolution  to  the  execution  of  such  contract  as  submitted,  and  It 
shall  not  be  lawful  for  the  said  city  of  New  York  or  for  any  department 
thereof,  to  make  any  contract  touching  or  concerning  the  public  water  sup- 
ply, and  especially  the  increase  thereof,  with  any  person  or  corporation  what- 
soever, save  in  accordance  with  the  provisions  and  requirements  of  this  act, 
which  said  provisions  and  requirements  are  hereby  declared  to  establish 
the  exclusive  rule  for  the  making  of  such  contracts.  All  proceedings  re- 
lating to  the  making  or  approval  of  any  such  contract  may  be  reviewed  by 
the  Appellate  Division  of  the  Supreme  Court  in  the  First  or  Second  De- 
partment on  the  application  of  any  resident  taxpayer." 

The  section  just  set  forth  is  but  a  re-enactment,  with  the  omission 
of  a  few  words,  of  chapter  283  of  the  Laws  of  1900,  which  amended 
section  471  of  the  Greater  New  York  charter  as  originally  enacted  in 
chapter  378  of  the  Laws  of  1897.  As  this  section  stood  in  the  original 
charter  of  1897,  the  power  of  the  commissioner  of  water  supply  of  the 
city  of  New  York  "to  enter  into  any  contract  whatever  with  any  per- 
son or  corporation  engaged  in  the  business  of  supplying  or  selling  wa- 
ter for  private  or  public  use"  was  made  subject  to  the  assent  "of  the  * 
board  of  public  improvements."  The  amendment  of  1900  added  to  the 
boards  or  officers  whose  assent  was  necessary  the  board  of  estimate 
and  apportionment  and  the  mayor  and  the  comptroller  of  the  city,  act- 
ing separately.  The  "board  of  public  improvements"  was  abolished 
by  the  revised  charter  of  1901,  and  the  reference  to  said  body  was 
then  omitted.  The  language  of  the  section  in  its  main  aspects,  except 
as  to  the  boards  or  officers  whose  assent  was  required,  has  been  prac- 
tically the  same  from  1897,  except  that  by  the  amendment  of  1900 
there  was  added  a  final  clause,  as  follows : 

"All  proceedings  relating  to  the  making  or  approval  of  any  such  contract 
may  be  reviewed  by  the  Appellate  Division  of  the  Supreme  Court  in  the 
First  or  Second  Department,  on  the  application  of  any  resident  taxpayer.** 

The  inclusion  of  this  latter  clause,  quite  extraordinary  in  its  nature, 
is  very  suggestive  of  the  history  of  the  amendment  of  1900  and  the 
legislative  intent  sought  to  be  carried  out.     A  proposition  bad  been 
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brought  before  the  board  of  public  improvements  of  the  city  of  New 
York  to  enter  into  a  contract  for  a  long  term  of  years  with  a  private 
corporation  known  as  the  Ramapo  Water  Company  for  an  increase  of 
the  water  supply  of  the  city  of  New  York,  which  would  entail  upon 
the  city  obligations  of  more  than  $100,000,000.  This  led  to  much  pub- 
lic agitation,  with  the  result  that  in  1900  section  471  was  so  amended 
as  to  increase  the  number  of  public  boards  whose  assent  was  required 
to  any  such  contract,  and  to  confer  upon  the  mayor  and  the  comptrol- 
ler, separately,  a  practical  veto  power,  followed  with  an  attempt  to  cast 
upon  the  Appellate  Division  of  the  Supreme  Court  in  the  First  or  Sec- 
ond Departments  a  power  of  review  of  what  would  be  essentially  an 
administrative  question. 

Without  imputing  to  the  Legislature  an  intent,  full  of  impracticabil- 
ity and  verging  on  absurdity,  literally  "breaking  a  butterfly  upon  a 
wheel,"  it  cannot  be  held  that  section  471  applies  to  and  controls  the 
situation  set  forth  in  the  second  cause  of  action  in  this  complaint. 
This  situation  discloses  a  water  supply  company  with  water  mains  in 
a  public  street,  abutting  which  the  city  maintains  a  public  building  for 
the  proper  use  of  which  water  is  necessary.  The  plaintiff  had  the 
statutory  duty  of  supplying  any  householder  with  water  for  premises 
adjoining  its  mains.  Any  householder  had  the  statutory  right  to  be  so 
supplied,  provided  he  was  willing  to  pay  a  reasonable  compensation 
therefor.  The  city  had  no  water  of  its  own  for  its  Borough  Hall,  and 
it  stood  in  relation  to  the  plaintiff  in  the  same  position  as  any  house- 
holder. It  could  compel  the  supply,  but  only  on  the  same  conditions. 
If  it  chose  to  avail  itself  of  the  convenience  offered  by  the  plaintiff,  it 
assumed  the  duty  of  compensation,  which  necessarily  attended  the 
plaintiff's  statutory  duty  of  supply.  It  never  could  have  been  intended 
by  the  Legislature  that  the  city's  right  to  get  this  water  for  its  Bor- 
ough Hall,  and  its  duty  to  pay  for  it  when  it  got  it,  was  to  be  circum- 
scribed by  the  formality  of  a  written  contract  entered  into  with  the 
solemn  assent  of  the  board  of  estimate,  subject  to  the  veto  power  of 
both  mayor  and  comptroller,  separately,  and  finally  subject  to  review 
in  the  Appellate  Division  of  the  Supreme  Court.  It  is  true  that  section 
471  declares  expressly  that : 

"It  shaU  not  be  lawful  for  the  said  city  of  New  York,  or  for  any  depart- 
ment thereof,  to  make  any  contract  touching  or  concerning  the  public  water 
supply,  and  especially  the  increase  thereof,  with  any  person  or  corporation 
whatsoever,  save  in  accordance  with  the  provisions  and  requirements  of 
this  act,  which  said  provisions  and  requirements  are  hereby  declared  to  es- 
tablish the  exclusive  rule  for  the  making  of  such  contracts." 

This  very  general  language  relates  to  contracts  "touching  or  con- 
cerning the  public  water  supply,"  and  it  can  be  given  ample  scope 
without  attempting  to  apply  it  to  a  case  where,  in  the  absence  of  "the 
public  water  supply,"  the  city  takes  from  a  private  water  company  a 
supply  to  which  it  has  a  statutory  right,  for  use  in  a  building  which  it 
owns  and  maintains  in  a  proprietary  character.  The  contract  which 
the  law  would  otherwise  imply  under  such  circumstances  is  not,  in  the 
true  meaning  and  application  of  this  statute,  a  "contract  touching  or 
concerning  the  public  water  supply"  of  the  city  of  New  York. 
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[2]  It  is  a  general  rule.of  statutory  construction,  frequently  applied 
to  contracts  of  municipal  corporations  when  viewed  with  relation  to 
the  provisions  of  municipal  charters,  that  "general  words  are  to  be 
restrained  in  their  application  to  the  subject-matter  in  reference  to 
which  they  are  employed."  Harlem  Gas  Co.  v.  Mayor,  etc.,  33  N.  Y. 
309;  Baird  v.  Mayor,  etc.,  96  N.  Y.  567,  582,  583;  Port  Jervis  Water 
Co.  V.  Village  of  Port  Jervis,  151  N.  Y.  Ill,  45  N.  E.  388;  North 
River  Electric  Co.  v.  City  of  New  York,  48  App.  Div.  14,  62  N.  Y. 
Supp.  726. 

We  conclude,  therefore,  that  the  facts  set  forth  in  the  second  sep- 
arate cause  of  action  of  the  complaint  herein  state  a  good  cause  of  ac- 
tion against  the  defendant. 

The  same  reasoning  applies  to  the  third  separate  cause  of  action  set 
up  in  the  complaint  for  water  taken  by  the  city,  under  similar  circum- 
stances, for  "sprinkling  its  streets,"  and  for  use  in  its  "crematories, 
stable,  park,  police  station,  municipal  property  known  as  Griffith 
House,"  etc.,  and  we  are  likewise  of  opinion  that  a  good  cause  of  ac- 
tion is  set  forth  therein. 

We  are  brought  now  to  a  consideration  of  the  facts  set  forth  in  the 
first  separate  cause  of  action  of  the  complaint,  which  we  have  reserved 
for  final  consideration,  as  possibly  a  different  question  of  law  may  arise 
therefrom.  In  this  first  cause  of  action,  the  plaintiff  seeks  to  recover 
for  the  reasonable  value  of  the  use  by  the  defendant  of  some  hundreds 
of  fire  hydrants  owned  by  the  plaintiff  and  maintained  in  a  territory 
of  the  city  of  New  York  in  which  the  city  maintained  no  "public  water 
supply,"  and  in  which  no  other  source  of  water  supply  existed  other 
than  that  maintained  by  the  plaintiff.  Prior  to  January  1,  1898,  the 
plaintiff  for  many  years  maintained  the  greater  part  of  the  fire  hy- 
drants in  question  under  formal  written  contracts  with  the  \'arious 
villages  and  towns  within  the  territory  of  its  operations,  by  which  con- 
tracts the  compensation  to.be  paid  for  said  hydrants  was  fixed.  The 
contracts  were  generally  for  the  term  of  five  years,  and  all  of  them 
were  renewed  in  the  year  1897  for  terms  of  five  years.  On  January 
1,  1898,  all  of  these  villages  and  towns  were  consolidated  with  the  city 
of  New  York.  After  said  consolidation,  the  contracts  continued  to 
run  until  their  expiration  in  1902.  From  time  to  time  additional  fire 
hydrants  were  furnished  under  orders  from  the  city  of  New  York. 
After  the  expiration  of  the  formal  contracts  in  1902,  no  formal  con- 
tract was  entered  into  between  the  plaintiff  and  defendant  relative  to 
the  compensation  to.  be  paid  to  the  plaintiff  for  the  use  by  the  defend- 
ant of  the  hydrants;  but  the  use  continued  as  theretofore.  The  de- 
fendant paid  the  plaintiff  various  sums  of  money  on  account  for  the 
use  of  these  fire  hydrants  at  the  rate  of  $25  a  year  for  each  hydrant 
to  December  31,  1905.  It  continued  to  use  them  until  February,  1909. 
when  it  bought  out  the  plaintiff's  plant,  but  has  refused  to  make  any 
payments  for  such  use,  other  than  the  amounts  paid,  as  above  stated, 
up  to  December  31,  1905.  It  denies  liability  to  the  plaintiflF  for  the 
reasonable  value  of  the  use  of  said  hydrants  on  the  same  ground  as- 
signed in  answer  to  the  second  and  third  separate  causes  of  action, 
viz.,  that  there  was  no  contract  entered  into  between  it  and  the  plain- 
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tiff  relative  to  the  use  of  said  hydrants  under  the  provisions  of  section 
471  of  the  Greater  New  York  charter. 

It  seems  to  us  that  here  again  arises  the  same  question  of  the  ap- 
plicability of  section  471  of  the  charter  to  the  situation  above  outlined. 
By  section  81  of  the  transportation  corporations  law  a  statutory  duty 
was  cast  upon  the  plaintiff  to  furnish  water  to  the  authorities  of  any 
city  through  which  its  mains  or  conduits  may  pass.  The  defendant 
had  a  statutory  right  to  the  performance  of  such  duty  by  the  plaintiff 
to  the  extent  of  furnishing  such  a  number  of  fire  hydrants  as  the 
needs  of  public  safety  might  require  within  the  limits  of  the  plaintiff's 
capacity.  Such  right  on  the  part  of  the  defendant  was  burdened  with 
a  corresponding  duty  to  pay  the  reasonable  value  of  the  service.  The 
relations  of  the  parties  were  not  purely  contractual,  as  the  duty  of 
performance  on  the  part  of  the  plaintiff  arose  not  simply  from  its  con- 
sent, but  was  imposed  upon  it  by  positive  provisions  of  law.  It  could 
not  refuse  its  fire  hydrant  service  to  the  defendant,  except  upon  its 
own  terms.  In  this  respect  its  position  seems  radically  different  from 
that  of  persons  who  were  free  to  furnish  or  withhold  goods  or  serv- 
ices, and  to  whom  apply  the  long-established  rule  that  persons  attempt- 
ing to  contract  with  municipal  corporations  do  so  at  the  peril  of  ob- 
serving all  the  statutory  requirements  imposed  upon  municipal  cor- 
porations in  relation  to  contracts  for  goods  or  services.  The  plaintiff 
could  not  cut  off  its  fire  hydrant  service  until  a  contract  for  a  definite 
term  at  a  definite  rate  of  compensation  was  entered  into  between  it  and 
the  defendant  with  all  the  assents  and  formalities  provided  by  section 
471  of  the  charter  as  aforesaid. 

In  the  absence  of  such  a  contract,  the  statute  fixed  the  rights  and 
duties  of  both  parties.  Here,  again,  we  deem  the  provisions  of  section 
471  inapplicable  to  the  facts  set  forth  in  the  first  separate  cause  of  ac- 
tion. Nor  do  we  think  that  this  conclusion  in  any  way  impairs  the 
legislative  intent  expressed  in  the  general  language  of  that  section  of 
the  charter.  The  contract  under  which  the  plaintiff  seeks  to  recover 
is  not  one  made  in  violation  of  the  statute,  but  one  implied  by  statute 
from  the  performance  of  an  obligation  required  by  statute.  All  stat- 
utes relating  to  a  general  subject-matter  must  be  construed  together, 
and,  no  matter  how  general  the  language  used,  the  intent  of  the  Leg- 
islature must  be  sought  to  avoid  as  far  as  practicable  false  conse- 
quences and  palpable  injustices.  People  ex  rel.  v.  Commissioners  of 
Taxes,  etc.,  95  N.  Y.  554,  558. 

We  are  of  opinion,  therefore,  that  the  facts  alleged  in  the  first  sep- 
arate cause  of  action  in  the  complaint  state  a  good  cause  of  action. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event.    All  concur. 
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In  re  WHITNEY. 
(Supreme  Court,  Appellate  Division,  First  Department.    April  21,  1911.) 

1.  Assignments  for  Benefit  of  Cbeditobs  (|  307*) — Operation — Obliga- 

tion OF  Assignee. 

An  assignee  for  the  benefit  of  creditors  must  distribute  the  estate  ac- 
cording to  the  assignment,  and  the  question  of  the  propriety  of  allowiDg 
xlalms  presented  depends  solely  on  the  assignment  without  reference 
to  general  equities  or  other  remedies  against  the  assignor. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  §§  893-899 ;    Dec.  Dig.  f  307.*] 

2.  Assignments  fob  Benefit  of  Cbeditobs  (§  195*) — Constbuction— Debts 

Included. 

An  assignment  for  the  benefit  of  creditors  by  a  lessee  for  a  term  of 
years,  which  directs  the  assignee  to  pay  the  "debts  and  liabilitieB  now 
due  or  to  grow  due,"  Includes  a  claim  for  rent  accruing  after  the  as- 
signment 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  S§  615-624;    Dec.  Dig.  S  195.*] 

3.  Assignments  fob  Benefit  of  Cbeditobs  (8  307*) — Refebence—Powkb  or 

BiEFEBEE. 

A  reference  to  hear  and  determine  the  issue  arising  on  a  claim  re- 
jected by  an  assignee  for  the  benefit  of  creditors  authorizes  the  referee 
to  determine,  not  only  the  propriety  of  the  rejection,  but  also  the  ques- 
tion of  the  amount  of  the  claim  to  be  allowed  if  the  rejection  was  im- 
proper. 

I  Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors. 
Cent.  Dig.  S  898;    Dec.  Dig.  |  307.*] 

4.  Assignments  fob  Benefit  of  Cbeditobs  (S  298*) — Claims — Vauditt. 

A  lessor  who  conveys  the  property  may  not  prove  a  claim  against 
the  estate  of  the  lessee  making  an  assignment  for  the  benefit  of  cred- 
itors based  on  rent  accruing  subsequent  to  the  conveyance,  in  the  ab- 
sence'of  anything  to  show  that  he  reserved  the  right  to  collect  the  rent 
under  the  lease. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  i§  875-^80;    Dec.  Dig.  {  298.*] 

Ingraham,  P.  J.,  and  McLaughlin,  J.,  dissenting. 

Appeal  from  Order  Entered  on  Report  of  Referee. 

In  the  matter  of  the  assignment  of  Girard  N.  Whitney  to  Bayard  L 
Peck  for  the  benefit  of  creditors.  From  an  order  confirming  the  re- 
port of  the  referee  and  determining  that  the  claim  of  Dudley  S.  Harde 
and  another  was  provable  against  the  assigned  estate,  and  that  they 
were  entitled  to  share  in  the  distribution  of  the  estate,  the  party  ag- 
grieved appeals.    Affirmed  on  the  opinion  of  the  referee. 

The  following  is  the  opinion  of  John  L.  Wilkie,  referee: 

On  October  20,  1906,  Girard  N.  Whitney  leased  from  Dudley  S.  Harde 
and  flerbert  S.  Harde  certain  premises  in  the  city  of  New  York  for  a  period 
of  4  years  and  11  months,  commencing  Nbvember  1,  1906  and  ending  Sep- 
tember 30,  1911.  The  rent  reserved  was  $3,000  a  year,  payable  In  monthly 
installments  on  the  Ist  day  of  each  month.  The  lease  contained  the  usual 
clause  permitting  the  lessors  to  re-enter  upon  the  premises  in  the  event  of 
the  tenants  nonpayment  of  rent,  to  lease  them,  and  to  hold  the  lessee  for 
the  balance  of  the  rent,  but  this  right  was  never  exercised  by  the  lessors. 
On  the  contrary,  the  premises  have  been  continually  in  the  possession  of 

*For  oUier  cases  see  same  topic  A  §  nctmbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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the  lessee  or  his  under-tenants  under  subleases  made  with  the  knowledge 
and  consent  of  the  lessors. 

In  January,  1908,  the  lessee,  Mr.  Whitney,  made  an  assignment  for  the 
benefit  of  his  creditors  to  Bayard  I/.  Peck.  The  assignment  was  made  by  him 
individually  and  as  a  member  of  the  copartnership  of  Whitney  &  Kitchen, 
and  directed  the  assignee,  after  the  payment  of  the  expenses  of  the  trust  and 
his  commissions,  "to  pay  and  discharge  in  full,  if  the  residue  of  said  proceeds 
Is  sufficient  for  that  purpose,  all  the  debts  and  liabilities  now  due  or  to  grow 
due  from  the  said  copartnership  of  Whitney  &  Kitchen  and  from  the  afore- 
said party  of  the  first  part  ♦  ♦  ♦  ♦»  Thereafter  the  assignee  duly  qualified 
and  entered  upon  the  discharge  of  his  duties.  No  rent  was  unpaid  at  the 
time  of  the  assignment ;  the  rent  for  January,  1908,  having  been  paid  by  the 
lessee  on  or  about  January  2,  1908.  On  or  about  June  22,  1908,  the  lessors 
presented  to  and  filed  with  the  assignee  a  proof  of  claim  against  their  lessee, 
.  the  assignor,  for  rent  claimed  to  be  then  due  and  owing  for  the  months  of 
March,  April,  May,  and  June,  1908,  amounting  to  $1,000,  and  for  rent  which 
it  was  claimed  would  thereafter  grow  due  during  the  remainder  of  the  term 
t)f  the  lease  amounting  to  $9,750.  This  claim  was  rejected  by  the  assignee 
on  or  about  June  23,  190a  On  December  20,  1909,  an  order  was  made  on  the 
petition  of  the  assignee  referring  the  aforesaid  claim  to  me  "as  sole  referee 
to  hear  and  determine*'  and  a  hearing  was  had  on  December  1,  1910,  at  which 
testimony  was  given  establishing  the  following  facts: 

That  no  rent  was  paid  for  the  months  of  March  to  September,  inclusive,  of 
the  year  1908,  leaving  a  balance  due  for  the  year  ending  September  30,  1908, 
of  $1,750 ;  that  during  the  year  commencing  October  1,  1908,  and  ending  Sep- 
tember 30,  1909,  the  lessors  received  from  the  assignor  on  account  of  rent  the 
sum  of  $1,500  only,  leaving  a  balance  due  for  that  year  of  $1,500;  that  dur- 
ing the  year  commencing  October  1,  1909,  and  ending  September  30,  1910,  the 
lessors  received  from  the  assignor  on  account  of  rent  the  sum  of  $1,500  only, 
leaving  a  balance  due  for  that  year  of  $1,500;  that  the  only  other  payment 
made  to  the  lessors  was  a  payment  of  $250  made  on  or  about  November  16, 
1910;  and  that  on  or  about  November  16,  1910,  the  lessors,  the  claimants 
here,  conveyed  the  premises  to  some  third  party,  and  ceased  to  be  the  owners 
thereof. 

Apparently  no  payment  was  made  on  account  of  the  October,  1910,  rent 
amounting  to  $250,  the  payment  made  about  November  16,  1910,  being  applied 
to  November.  The  rent  due  and  unpaid  at  the  time  the  claimants  ceased  to 
be  the  owners  of  the  premises  was  therefore  $5,000  and  the  amount  to  grow 
due  was  $2,625,  on  account  of  which  $125  has  been  paid,  leaving  a  balance 
to  grow  due  of  $2,500. 

Two  questions  were  presented  for  determination,  viz.:  (1)  Were  the  claim- 
ants entitled  to  file  and  prove  a  claim  against  the  assigned  estate  for  rent 
growing  due  after  the  assignment;  and  (2).  assuming  that  they  were,  should 
the  claimants  be  allowed  to  prove  their  claim  to  the  extent  of  the  rent  to 
grow  due  after  the  conveyance  of  the  premises  by  them?  I  am  of  the  opinion 
that  the  first  question  should  be  answered  in  the  affirmative  and  the  second 
in  the  negative. 

The  assignee's  claim  is  that  the  unpaid  rent  accruing  after  the  assignment 
is  not  a  claim  properly  allowable  by  him  under  the  deed  of  assignment  by 
reason  of  the  fact  that  he  has  never  elected  to  treat  the  lease  as  an  asset  and 
has  never  by  his  own  act  taken  any  benefit  therefrom  to  himself  or  the  estate. 
That  such  is  the  fact  is  not  disputed  by  the  claimants,  but  it  is  their  conten- 
tion that,  under  the  terms  of  the  d^ed  of  assignment,  the  claim  made  by  them 
is  one  that  is  properly  allowable  by  the  assignee  irrespective  of  his  failure  to 
act  and,  as  it  were,  despite  the  same. 

Matter  of  Ldnk,  14  Daly,  149,  decided  by  the  old  Court  of  Common  Pleas 
in  18S7,  is  a  case  directly  supporting  the  assignee's  contention.  The  language 
■of  the  deed  of  assignment  there  under  consideration  seems  to  be  identical  with 
the  language  of  the  assignment  in  the  present  case,  and  the  facts  upon  which 
the  claim  was  based  are  directly  analogous.  It  was  held  that  a  claim  for  the 
rent  accruing  subsequently  to  the  assignment  was  not  provable  against  the 
assigned  estate.  There  is  no  discussion  in  the  opinion  of  the  rules  of  law 
applicable;  the  learned  court  evidently  considering  itself  bound  to  decide  as 
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it  did  on  the  principle  stare  decisis  under  the  cases  of  Matter  of  Kisley,  10 
Daly,  44;  Matter  of  Adams,  15  Abb.  N.  C.  61;  Matter  of  May  &  Ber>vin,  47 
How.  Prac.  37;  and  Johnston  v.  Merrltt,  10  Daly,  308.  Its  decision  seems 
a) so  to  have  been  actuated  largely  by  the  consideration  that  the  lessor  was 
not  left  without  a  remedy  by  a  refusal  of  his  claim,  having  still  an  action 
against  his  lessee  for  damages  for  breach  of  contract. 

[1]  So  far  as  this  latter  argument  is  concerned,  it  does  not  seem  to  me  at 
all  applicable.  The  assignment  itself  "is  to  be  followed  strictly  by  the  as- 
signee in  his  disposition  of  the  property.  It  is  his  guide  and  furnishes  the 
measure  of  his  duty."  Matter  of  Hevenor,  144  N.  Y.  271,  39  N.  E.  383.  No 
discretion  is  vested  in  him  with  respect  to  the  distribution  of  the  estate  in  his 
hands,  and  he  must  follow  closely  in  so  doing  the  terms  of  the  assignment. 
The  question,  therefore,  as  to  the  propriety  of  any  claim  presented  to  him  for 
allowance,  depends  solely  upon  the  terms  of  the  assignment,  and  any  argu- 
ments as  to  the  general  equities  of  the  allowance  or  rejection  of  any  particular 
claims  would  seem  to  have  no  bearing.  If  the  claim  under  consideration  is 
one  that  is  embraced  by  the  assignment,  it  does  not  matter,  nor  does  It  mili- 
tate against  the  claim  that  the  lessor  has  another  remedy  against  the  as- 
signor, such  as  an  action  for  breach  of  contract. 

The  cases  -cited  by  the  learned  justice  who  wrote  the  opinion  in  the  Link 
Case,  supra,  do  not  to  my  mind  constitute  authorities  to  the  effect  claimed  for 
them.  In  Matter  of  Risley,  10  Daly,  44,  a  claim  was  made  by  a  surety  for 
rent  paid  by  him  as  guarantor  upon  a  lease  subsequent  to  the  assignment 
which  did  not  provide  for  the  payment  or  indemnification  of  persons  who  sub- 
sequently incurred  liabilities  or  made  advances  for  the  assignor.  The  court 
held  the  claim  to  be  a  debt  created  after  the  assignment,  and  hence  not  prova- 
ble. In  Matter  of  Adams,  15  Abb.  N.  G.  61,  it  was  held  simply  that  a  claim 
for  damages  against  an  assignor  for  his  breach  of  contract  occurring  after  the 
assignment  was  not  provable  against  the  assigned  estate.  Matter  of  May  & 
Berwin,  47  How.  Prac.  37,  was  a  case  arising  under  the  bankruptcy  law  of 
the  United  States  and  involving  a  construction  of  the  bankruptcy  act  John- 
ston v.  Merritt,  10  Daly,  308,  was  in  effect  an  action  for  rent  against  an  as- 
signee for  the  benefit  of  creditors  who  had  entered  into  possession  for  the 
purpose  of  removing  the  assignor's  property,  and  who  had  tendered  payment 
for  use  and  occupation  but  who  denied  any  obligation  under  the  lease.  De- 
spite the  foregoing,  I  should,  however,  feel  constrained  to  follow  the  ruling 
in  the  Link  Case  were  it  not  for  the  fact  that  it  has  to  my  mind  been  over^ 
ruled  by  more  recent  decisions  of  both  the  Appellate  Division,  First  Depart- 
ment, and  the  Court  of  Appeals.  Matter  of  Ludeke,  33  App.  Div.  397,  54  N. 
Y.  Supp.  121;  Matter  of  Hevenor,  144  N.  Y.  271,  39  N.  B.  393;  People  v.  St 
Nicholas  Bank,  151  N.  Y.  592,  45  N.  E.  1129. 

In  Matter  of  Ludeke,  decided  in  1898,  an  assignment  was  made  directing 
the  assignee  to  discharge  in  full  "all  the  debts  and  liabilities  now  due  or  to 
grow  due."  A  claim  was  made  under  a  lease  to  the  assignor  for  rent  to  grow 
due  subsequent  to  the  date  of  the  assignment.  This  cltUm  the  assignee  com- 
promised by  the  payment  to  the  claimant  of  a  sum  less  than  the  face  value  of 
the  claim.  On  an  application  to  confirm  the  assignee's  accounts  the  assi^ior 
objected  to  this  payment  and  his  objection  was  sustained  by  the  referee  in 
the  first  instance  and  by  the  court  at  Special  Term.  On  appeal  this  ruling 
was  reversed  by  the  Appellate  Division.  While  the  precise  question  here  Id- 
volved  was  not  the  primary  question  before  the  court  In  that  case,  neverthe- 
less a  decision  as  to  the  propriety  of  the  claim  for  rent  "to  grow  due"  was  a 
necessary  part  of  the  court's  ruling;  else  how  could  it  have  sustained  the 
assignee's  action  in  compromising  it?  That  the  matter  was  considered  and 
ruled  upon  seems  clear  from  the  language  of  the  court  when  it  said:  ''The  as- 
signor's liability  under  the  lease  was  certainly  not  a  new  debt  created  after 
the  execution  of  the  assignment  The  contract  and  the  entire  liability  of  the 
assignor  thereunder  existed  upon  the  day  when  the  assignment  was  delivered. 
The  assignee  was  directed  to  pay  debts  due  and  to  grow  due,  in  other  words, 
sums  payable  under  existing  contracts,  whether  due  in  prsesenti  or  payable 
in  future.  So  long  as  the  landlord  did  not  avail  himself  of  the  option  oon- 
tained  in  the  third  paragraph  of  the  lease,  he  undoubtedly  *had  a  valid  and 
certain  claim  against  the  assigned  estate  for  the  rent  reserved  in  the  lease.*^ 
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Matter  of  Ilevenor,  144  N,  Y.  271  [39  N.  E.  393]."  Such  language  seems  to  me 
absolutely  irreconcilable  with  the  claim  here  made  by  the  assignee  and  must 
be  regarded  as  overruling  the  decision  In  the  Link  Case. 

In  Matter  of  Hevenor,  supra,  a  claim  was  made  for  a  deficiency  in  rent 
Tinder  a  lease  made  by  the  assignor  where  the  lessor  acting  under  a  clause 
in  the  lease  had  re-entered  upon  the  demised  premises  and  relet  the  same  at 
a  rent  less  than  that  reserved  in  the  original  lease.  The  assignment  provided 
for  the  payment  of  ''the  debts  and  liabilities  of  the  assignor,  then  due  or  to 
grow  due."  The  daim  was  rejected.  On  appeal  to  the  Court  of  Appeals,  the 
action  of-  the  assignee  in  rejecting  the  claim  was  sustained,  but  only  upon  the 
theory  that  the  lessor  by  re-entering  and  reletting  the  premises  had  put  an 
end  to  the  fixed  obligation  of  the  lessee,  and  the  only  obligation  thereafter 
was  for  a  possible  deficiency  which  could  not  have  existed  at  the  time  of  the 
assignment  and  consequently  was  not  covered  thereby. 

The  language  of  the  opinion  shows  clearly,  however,  that,  had  the  lessor 
not  re-entered  and  relet  the  premises,  he  could  have  proved  his  claim  for  rent 
"to  grow  due"  under  the  lease  after  the  assignment. 

In  People  v.  St.  Nicholas  Bank,  supra,  the  same  court  gave  Judicial  con- 
struction to  the  decision  in  the  Hevenor  Case;  Judge  Gray,  who  wrote  the 
opinions  in  both  cases,  saying,  at  page  595  of  151  N.  Y.,  at  page  1129  of  45 
N.  E.:  "The  question  was  whether  the  assignee  of  Hevenor  could  approve  and 
pay  the  claim  of  Hevenor's  lessor;  and  that  turned  upon  the  terms  of  the 
authority  conferred  by  the  deed  of  assignment  That,  undoubtedly,  directed 
the  assignee  to  pay  all  the  debts  and  liabilities  of  the  assignor  then  due  or  to 
^ow  due;  but,  as  we  endeavored  to  point  out  in  the  opinion,  that  language 
did  not  mean  to  include  a  liability  thereafter  to  be  created  and  contingent 
upon  after-occurring  events.  It  meant,  and  the  will  of  the  assignor  was,  that 
whatever  was  a  debt  at  the  time  of  his  assignment,  or  whatever  he  had  ren- 
dered himself  liable  to  pay,  although  the  liability  had  not  yet  matured  into 
an  actual  debt,  his  assignee  should  meet  by  the  application  of  the  assets  in 
his  hands." 

It  seems  clear  that  the  rent  to  grow  due  under  the  lease  was  something 
which  prior  to  his  assignment  the  assignor  "had  rendered  himself  liable  to 
pay."  True,  this  liability  "had  not  yet  matured  into  an  actual  debt,"  but  un- 
<ler  the  foregoing  decisions  this  latter  fact  is  Immaterial.  Nor  may  it  be  said 
that  simply  by  consenting  to  the  lessee's  subletting  the  premises  the  lessors 
have  availed  themselves  of  the  option  to  re-enter  contained  in  the  lease  so  as 
to  bring  the  case  within  the  purview  of  the  rule  laid  down  in  the  Hevenor 
Case. 

[2]  It  must  be  held,  therefore,  that  the  claim  filed  by  the  lessors  on  or 
about  June  22,  1908,  was  a  proper  one,  and  that  the  action  of  the  assignee  in 
rejecting  it  was  unwarranted.  Quite  obviously  the  claim  as  filed  should  be 
reduced  to  the, extent  of  the  payments  subsequently  made.  The  further  ques- 
tion is  whether  it  should  be  still  further  reduced  as  it  were  to  the  extent  of 
the  rent  "to  grow  due"  after  November  16,  1910,  the  date  on  which  the  claim- 
ants ceased  to  be  the  owners  of  the  property. 

There  is  some  doubt  in  my  mind  as  to  the  exact  question  referred  to  me 
for  determination;  that  is  to  say,  whether  I  am  to  decide  simply  as  to  the 
propriety  of  the  assignee's  action  in  rejecting  the  claim  filed  with  him  on  or 
about  June  22,  1908,  In  which  event,  of  course,  it  would  not  be  incumbent  on 
me  to  consider  the  questions  Just  suggested  as  to  the  amount  of  the  claim 
which  might  be  proved,  or  whether  I  am  to  decide  further  if  the  claim  was 
Improperly  rejected,  to  what  extent  it  should  be  allowed. 

[3]  The  order  of  reference  provides  "that  the  above-entitled  action  and  the 
Issues  herein"  be  referred  to  the  referee,  to  hear  and  determine.  It  seems  to 
me  that  "the  issues  herein"  embrace  not  only  the  question  as  to  the  propriety 
of  the  rejection,  but  the  further  question  as  to  the  amount  of  the  claim  to  be 
allowed  if  the  rejection  was  improper.  Upon  this  latter  question,  the  fact 
of  the  transfer  of  ownership  seems  to  have  a  material  bearing,  and,  as  that 
fact  appears  in  evidence  before  me,  I  feel  constrained  under  the  order  of  ref- 
erence to  decide  what  the  legal  effect  of  that  fact  is. 

[4]  There  seems  to  be  no  case  in  which  this  precise  question  was  ever  raised 
or  passed  upon.    I  can,  however,  conceive  of  no  rule  of  law  op  principle  of  eq- 
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uity  which  would  permit  these  claimants  to  prove  against  the  assigned  estate^ 
as  a  debt  or  liability  due  or  to  grow  due  to  them,  a  daim  for  rent  to  grow  due 
in  futuro  under  a  lease  of  premises  of  which  they  had  ceased  to  be  the  own- 
ers and  which  they  had  conveyed  to  some  third  party.  Had  the  claimants 
conveyed  the  property  prior  to  filing  their  claim  with  the  assignee,  they  surely 
would  not  have  been  entitled  to  prove  any  claim  for  rent  growing  due  or  to 
grow  due  after  the  date  of  the  conveyance.  The  ownership  or  right  to  make 
such  a  claim  would  rest  with  the  then  owners  of  the  property  and  not  with 
the  original  lessors,  unless  perhaps  there  had  been  some  assignment  of  the 
claim  to  them,  which  fact  does  not  appear  here.  It  seems  equally  clear  that 
although  their  claim  was  properly  presented  and  filed  in  1908,  the  claimants- 
should  not  be  permitted  to  prove  such  claim  to  the  extent  of  the  rent  **to 
grow  due"  after  their  transfer  of  the  property. 

It  may  perhaps  be  that  some  arrangement  was  made  at  the  time  of  the  sale 
of  the  property  whereby  the  original  lessors  were  to  retain  the  right  to  col- 
lect or  recover  rent  from  the  assignor  under  his  lease.  Such  a  situation  is 
somewhat  unusual,  and  the  court  will  not  indulge  in  a  presumption  that  the 
same  exists.  There  is  no  evidence  as  to  any  limitations  or  reservations  at- 
tending the  transfer  of  the  property,  and,  if  the  court  should  indulge  in  any 
presumption,  it  is  only  a  presumption  that  the  transfer  was  of  the  ordinary 
kind  by  virtue  of  which  the  vendee  or  grantee  would  have  the  right  to  collect 
or  recover  the  rent  growing  due  after  the  transfer. 

I  therefore  hold  that  the  claim  filed  with  the  assignee  on  or  about  June  22, 

1908,  was  a  proper  claim,  and  that  its  rejection  by  the  assignee  was  unwar- 
ranted ;  but  I  hold,  further,  that  the  claim  as  filed  should  be  reduced  to  the 
extent  of  the  payments  made  on  account  of  rent  and  the  rent  to  grow  due 
after  the  conveyance  of  the  property  by  the  claimants.  As  so  reduced,  the 
claim  may  be  proved  and  the  claimants  should  be  permitted  to  share  in  Uie 
assigned  estate  to  the  extoit  thereof. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
MILLER,  and  DOWLING,  JJ. 

Daniel  Burke,  for  appellant. 
Charles  F.  Brown,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements^ 
upon  the  opinion  of  the  referee. 

INGRAHAM,  P.  J.  (dissenting).  The  referee  found  that  on  Octo- 
ber 20,  1906,  the  claimants  leased  to  Girard  N.  Whitney  an  apartment 
in  a  residential  building  on  Eighty-Fourth  street  and  Riverside  Drive 
f5r  four  years  and  eleven  months,  commencing  November  1,  1906,  at 
an  annual  rent  of  $3,000  per  year,  payable  in  equal  monthly  payments 
in  advance;  that  Whitney  entered  into  the  possession  of  the  said 
apartment,  and  from  the  date  of  the  lease  to  the  date  of  the  trial  Whit- 
ney had  continued  in  possession  of  the  premises,  either  in  actual  pos- 
session or  under  subleases  made  with  the  consent  of  the  lessors ;  that 
Whitney  paid  the  rent  reserved  in  said  lease  up  to  and  including  the 
month  of  January,  1908,  but  for  the  balance  of  the  year,  ending  Sep- 
tember 31,  1908,  Whitney  paid  the  lessors  the  sum  of  $250,  leaving 
unpaid  for  that  time  $1,750;   that  for  the  year  ending  September  30, 

1909,  Whitney  paid  on  account  of  the  said  rent  the  sum  of  $1,500, 
leaving  $1,500  unpaid;  for  the  year  ending  September  30,  1910,  Whit- 
ney paid  on  account  of  the  rent  of  the  premises  the  sum  of  $1,500, 
leaving  $1,500  unpaid;  that  on  the  16th  of  November,  1910,  Whitney 
paid  to  the  lessee  the  sum  of  $250  which  was  credited  on  the  rent  for 
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the  month  of  October,  1910;  that  on  or  about  November  16,  1910,  the 
lessors  sold  and  conveyed  said  premises  and  ceased  to  be  the  owners 
thereof ;  and  on  that  date  there  was  due  and  unpaid  to  the  said  claim- 
ants upon  said  lease  by  Whitney  for  the  rent  of  said  apartment  the 
sum  of  $5,000;  that  on  January  25,  1908,  Whitney  made  a  general 
assignment  for  the  benefit  of  his  creditors  to  the  defendant  Peck,  pro- 
vided that  the  assignee,  after  paying  the  just  and  reasonable  costs  of 
executing  the  assignment  with  his  lawful  commissions,  should  "pay 
and  discharge  in  full  from  the  residue  of  said  proceeds,  if  sufficient  for 
that  purpose,  all  the  debts  and  liabilities  now  due  or  to  grow  due  from 
the  said  copartnership  of  Whitney  &  Kitchen  and  from  the  said 
party  of  the  first  part  with  all  interest  moneys  due  or  to  grow  due 
therefrom ;  and,  if  the  residue  of  said  proceeds  shall  not  be  sufficient 
to  pay  the  said  debts  and  liabilities  and  the  interest  moneys  in  full, 
then  to  apply  the  said  residue  of  said  proceeds  to  the  payment  of  said 
debts  and  liabilities  ratably  and  in  proportion."  The  assignee  duly 
qualified  and  took  possession  of  the  property  of  Whitney,  excepting 
the  apartment,  which  remained  in  possession  of  Whitney.  There  is 
no  evidence  in  the  case  as  to  the  amount  of  property  that  came  into 
the  hands  of  the  assignee  from  Whitney's  individual  estate,  nor  is  the 
general  assignment  a  part  of  the  record.  It  appears,  however,  that 
on  May  6,  1908,  the  assignee  served  notice  upon  the  claimants  that 
he  did  not  elect  to  retain  the  lease  or  to  regard  it  as  an  asset  of  the 
estate.  After  that  the  landlord  allowed  Whitney  to  remain  in  posses- 
sion of  the  lease,  consented  to  Whitney's  subletting  the  apartment, 
who  individually  received  the  proceeds  of  the  sublease.  It  appeared  • 
that  the  property  was  thus  sublet  by  Whitney  continuously  from  Octo- 
ber 28,  1908,  down  to  the  time  when  the  landlord  conveyed  the  prop- 
erty. Whitney  actually  paid  all  rent  due  up  to  the  1st  of  March,  1908, 
and  it  was  the  rent  accruing  after  that  time  during  which  Whitney 
himself  or  his  subtenants  actually  occupied  the  property  for  which  the 
claim  IS  made. 

It  is  quite  clear  that  no  obligation  existed  to  pay  the  subsequent  ac- 
cruing rent  at  the  time  the  assignment  was  made.  The  assignment 
was  executed  on  January  28,  1908,  and  the  rent  was  actually  paid  by 
Whitney  personally  up  to  March  1,  1908.  The  rent  that  subsequently 
accrued  was  for  the  occupation  of  the  premises  by  Whitney  subsequent 
to  the  date  of  the  assignment,  and  for  which,  there  being  no  liability 
at  that  date,  Whitney's  property  assigned  for  the  benefit  of  his  cred- 
itors was  responsible.  The  landlord  had  under  the  lease  an  option  of 
terminating  tfie  lease  upon  Whitney's  failing  to  pay  rent,  or  he  had 
the  option  of  entering  into  possession  of  the  premises  and  re-leasing  it 
on  Whitney's  account  which  w^ould  have  established  the  amount  of  the 
contingent  liability  of  Whitney  to  the  landlord,  or  he  could  still  con- 
tinue to  recognize  Whitney  as  his  tenant,  allow  him  to  continue  in  pos- 
session of  the  premises,  and  hold  Whitney  liable  for  the  rent  as  it 
became  due  from  time  to  time.  He  having  received  notice  from  the 
assignee  that  the  assignee  would  not  adopt  the  lease  and  take  posses- 
sion of  the  leasehold  premises  as  a  part  of  the  assigned  estate,  and 
elected  to  treat  Whitney  as  a  tenant  and  to  hold  him  liable  for  the 
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rent  as  it  became  due  for  the  continued  occupation  of  the  premises,  it 
seems  to  me  that  the  landlord  must  look  to  Whitney  for  the  pa>'ment 
of  his  rent,  and  not  to  the  property  assigned  for  the  benefit  of  debts 
as  they  existed  at  the  time  of  the  assignment.  The  landlords  were  not 
creditors  of  Whitney  at  the  time  of  the  assignment  for  the  amount  of 
the  rent  that  became  subsequently  due  from  month  to  month  for  the 
use  and  occupation  of  the  premises.  It  is  true  that  Whitney  was  bound 
by  the  lease  to  pay  the  rent  whether  he  actually  occupied  the  premises 
or  not,  and  that  he  had  obligated  himself  to  make  such  pa)rment ;  but 
the  obligation  to  pay  the  rent  would  cease  if  the  landlord  took  posses- 
sion of  the  premises,  and  the  obligation  itself  arose  only  in  the  future 
as  each  payment  respectively  became  due.  I  assume  that  at  the  time 
of  the  assig^iment  the  landlord  had  a  claim  against  Whitney  for  the 
amount  that  he  had  agreed  to  pay  in  the  future  less  the  value  of  the 
use  and  occupation  of  the  premises  from  the  time  of  the  assignment 
to  the  termination  of  the  lease,  or,  in  other  words,  for  the  damages 
that  the  landlord  would  have  sustained  by  a  breach  of  the  contract  of 
,  leasing ;  but  the  landlord-  could  not  allow  the  assignor  to  occupy  the 
premises  and  receive  the  benefit  from  such  occupation  or  such  sublet- 
ting, and  at  the  same  time  hold  the  assigned  estate  for  the  full  amount 
of  the  rent  that  was  agreed  to  be  paid  for  the  future  occupation  of  the 
premises.  It  is  said,  however,  that  the  assignee  is  bound  by  the  terms 
of  the  assignment,  and,  as  this  assignment  directed  the  assignee  to 
pay  all  debts  and  liabilities  now  due  or  to  grow  due  from  Whitney,  the 
assignee  is  required  to  pay  these  subsequent  rents  as  they  from  time 
■  to  time  accrue ;  but  it  is  the  indebtedness  of  the  assignor  existing  at 
the  date  of  the  assignment  which  the  assignee  is  required  to  pay,  the 
then  existing  debts,  whether  due  at  the  time  of  the  assignment,  or  to 
grow  due  thereafter.  The  question  is.  What  indebtedness  existed 
from  the  assignor  to  the  landlord  on  the  28th  day  of  January,  1908, 
when  the  assignment  was  made  ?  It  seems  to  me  clear  that  that  exist- 
ing indebtedness  was  an  amount  of  rent  which  was  then  due  and  pay- 
able, or  the  difference  between  the  rent  that  Whitney  was  to  pay  for 
the  balance  of  the  term  and  the  value  of  the  use  and  occupation  of  the 
premises  for  such  period ;  and  it  is  not  the  amount  of  the  subsequently 
accruing  rent  for  the  use  and  occupation  of  the  premises  subsequent 
to  the  time  that  the  assignment  was  made. 

The  cases  of  Matter  of  Ludeke,  33  App.  Div.  397,  54  N.  Y.  Supp. 
121 ;  Matter  of  Hevenor,  144  N.  Y.  271,  39  N.  E.  393,  and  People  v. 
St.  Nicholas  Bank,  151  N.  Y.  592,  45  N.  E.  1129,  were  relied  on  by  the 
referee.  In  Matter  of  Ludeke  there  was  a  claim  by  a  landlord  for  an 
amount  that  had  been  agreed  to  by  the'  assignment  in  full  settlement 
of  the  claim  against  the  assignor  and  the  assigned  estate  and  which 
had  been  paid  by  the  assignee,  and  this  court  held  that  amount  be  al- 
lowed to  the  assignee  on  a  settlement  of  his  accounts.  The  question 
here  as  to  whether  the  assignee  would  have  been  bound  to  pay  to  the 
landlord  the  subsequently  accruing  rent  during  the  whole  term  of  the 
lease,  he  allowing  the  assignors  to  occupy  the  premises  when  no  ad- 
vantage from  such  occupation  would  come  to  the  estate  was  not  di- 
rectly presented.    In  Matter  of  Hevenor,  Hevenor  made  an  assign- 
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ment  for  the  benefit  of  his  creditors,  the  assignment  containing  a  pro- 
vision substantially  the  same  as  the  one  now  under  consideration ;  but 
in  that  case  the  lessors  entere<J  into  possession  of  the  premises,  relet 
them  to  different  persons  by  virtue  of  a  provision  in  the  lease  similar 
to  that  in  the  lease  in  question,  and  then  claimed  as  against  the  as- 
signor to  recover  the  difference  between  the  amount  which  he  had  re- 
covered from  the  subsequent  lessees  of  the  premises  and  the  amount 
that  the  assignor  was  bound  to  pay  for  the  lease.  Judge  Gray,  in  dis- 
cussing the  situation  that  existed,  said : 

**Under  such  circumstances,  what  claim  these  appellants  could  have  against 
the  assignor,  or  his  assigned  estate,  must  be  uncertain  and  contingent.  It 
could  not  be  regarded  as  one  of  the  debts,  or  liabilities,  contemplated  to  be 
paid,  under  the  deed  of  assignment.  That  instrument  is  to  be  followed  strict- 
ly by  the  assignee  in  his  disposition  of  the  property.  •  •  •  They  (the 
claimants)  Infer  from  the  use  of  the  word  *liabUities,'  in  the  clause  in  ques- 
tion, that  the  assignor  intended  that  his  assignee  should  pay  all  liabUities 
which  might  grow  due,  without  regard  to  the  question  of  when,  or  how  they 
arose,  provided  they  were  possibilities  under  his  contractual  relations  with 
others.  This  contention  naturally  assumed  that  the  word  'liabUities'  as  used 
in  the  assignment  imports  an  element  which  makes  the  assignment  more  elas- 
tic in  its  comprehension  of  the  obligations  to  be  included  therein.  We  think 
that  the  General  Term  was  right  in  holding  that  the  words 'debts'  and  'lia- 
bUities' were  synonymously  used,  and  that  the  assignor  could  not  have  in- 
tended that  liabilities  thereafter  to  be  created  by  the  acts  of  the  lessors  in 
the  lease,  should  be  paid  by  the  assignee.  *  *  *  No  inference  can  be 
drawn  from  this  deed  of  assignment,  which  contradicts  the  rules  of  law,  and 
the  liabilities,  which  the  assignee  was  required  to  pay,  were  only  those  which 
could  be  ascertained,  or  fixed,  at  the  time  when  the  assignment  was  made, 
although  the  liability  might  not  mature  into  an  actual  debt  until  the  lapse  of 
some  time  after  the  making  of  the  assignment'* 

In  this  case,  the  obligation  to  pay  the  rent  was  created  by  the  lease 
that  existed  when  the  assignment  was  made.    The  act  of  the  lessor  in 
taking  possession  of  the  premises  and  renting  them  for  the  benefit  of 
the  lessee  simply  reduced  the  liability  which  the  lessor  was  under  to 
pay  the  rent.    Certainly  if  the  assigned  estate  was  not  liable  for  the  re- 
duced amount,  or  the  amount  that  the  lessor  agreed  to  pay  as  tenant, 
less  the  amount  that  the  lessor  had  collected  from  subletting  the  prem- 
ises, the  assignee  could  not  be  compelled  to  pay  the  whole  amount  that 
the  lessee  had  agreed  to  pay  for  the  premises  when  the  assignor  him- 
self had  occupied  the  premises  and  received  for  his  own  use  the  pro- 
ceeds derived  from  them.     In  People  v.  St.  Nicholas  Bank,  supra, 
there  was  a  claim  against  the  receiver  of  an  insolvent  corporation  for 
rent  to  accrue  for  an  unexpired  term  at  the  date  of  the  appointment 
of  the  receiver.    In  that  case  the  Hevenor  Case  was  distinguished,  and, 
after  discussing  the  authorities,  the  court  said : 

"It  should  be  clear,  as  we  think,  that  no  discretion  is  vested  in  an  assignee 
with  respect  to  the  distribution  of  the  estate  in  his  hands,  and  that  ^e  ™^^®^ 
follow  closely  in  doing  so  the  terms  of  the  assignment     There  shoultttMs  no 
coDStruction  of  its  provisions  which  would  permit  the  delaying  of  ^^^^    ?-5f« 
The  presentation  and  allowance  of  a  claim  by  Hevenor's  lessor  for  *\^^^^5!?L 
sum,  OS  due  from  the  lessee  upon  the  cessation  of  occupation  under  *^"®^*^^-.a 
would  have  been  unobjectionable  as  a  debt  or  liability  of  tbe  assignor,   auu 
would  in  no  wise  have  tended  to  delay  the  distribution  of  tbe  assigne^i    ^  lUa 
among  the  creditors.    The  liability  of  the  assignor  was  fixed  at  the  tlnao  y^^ 
re-entry  by  the  lessor,  and  would  have  consisted  in  an  indebtedness  sta.^«« 
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the  leBsor,  either  as  the  whole  amount  of  rent  to  accrue  during  the  unexpired 
term  of  the  lease,  or  as  such  lesser  amount  as  would  represent  the  difference 
between  the  whole  amount  of  the  rent  thereafter  to  accrue  and  the  amount 
of  rent  reserved  In  a  reletting  of  the  premises  for  the  unexpired  term." 

The  court  then  discussed  the  question  as  to  a  claim  against  the  re- 
ceiver of  an  insolvent  corporation,  and  held  that  the  situation  of  a 
receiver  was  different  from  that  of  an  assignee  for  the  benefit  of  cred- 
itors. Considering  what  was  decided  in  these  two  cases,  it  seems  to 
me  that  the  referee  has  entirely  misapprehended  the  effect  of  the  deci- 
sions, and  has  allowed  just  what  the  Court  of  Appeals  has  said  could 
not  be  allowed ;  that  is,  the  claim  presented  by  a  lessor  for  the  rent 
subsequently  accruing,  less  the  amount  that  the  assignor  and  lessee 
had  paid  on  account  of  the  rent.  The  situation  is  in  no  sense  different 
from  that  in  the  Hevenor  Case,  except  that  in  this  case  the  landlord 
allowed  the  lessee  to  remain  in  possession  and  collect  the  rents  and 
pay  what  he  pleased  to  the  landlord ;  while  in  the  Hevenor  Case  the 
lessor  entered  into  possession  of  the  premises  and  appropriated  all  the 
rents  that  he  could  collect  to  the  diminution  of  the  claim.  Undoubt- 
edly, as  before  stated,  the  lessor  in  this  case  could  have  presented  a 
claim  for  the  difference  between  the  value  of  the  use  and  occupation 
of  the  premises  during  the  remainder  of  the  term  and  the  rent  that 
the  assignor  was  to  pay ;  but  he  could  not  claim  to  be  entitled  to  all 
of  the  rent  payable  under  the  lease  for  the  use  and  occupation  of  the 
premises  without  making  any  allowance  for  the  value  of  the  use  and 
occupation  during  the  balance  of  the  time. 

It  seems  to  me,  therefore,  that  under  the  authorities  relied  upon  by 
the  referee  and  the  principle  there  established  the  claim  cannot  be  sus- 
tained. 

The  order  appealed  from  should,  therefore,  be  reversed,  with  $10 
costs  and  disbursements,  the  motion  to  confirm  the  referee's  report 
denied,  and  the  claim  rejected. 

Mclaughlin,  j.,  concurs. 


JACKSON  V.  MATTHEWS  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

1.  Pleading  (§  279*) — Supplemental  Complaints— Right  to  Make. 

Under  Code  Civ.  Proc.  §  544,  allowing  a  supplemental  complaint  to 
cover  matters  of  which  plaintiff  was  ignorant  when  he  pleaded  formerly, 
plaintiff  in  partition  and  to  quiet  title  was  properly  permitted  to  serve  a 
supplemental  complaint,  changing  an  allegation  that  her  mother  died  in- 
testate seised  of  the  land  in  fee  simple  to  an  allegation  that  her  father 
died  intestate  so  seised  of  the  land,  leaving  plaintifTs  mother,  who  died 
intestate,  and  others  as  his  only  heirs,  and  pleading  Invalidity  of  a  tax 
sale  relied  on  by  defendant;  plaintiff  having  filed  an  affidavit  of  igno- 
rance of  the  new  facts  involved  in  the  supplemental  complaint  until  they 
were  disclosed  by  a  trial  of  certain  issues  to  a  jury. 

[ETd.  Note. — For  other  cases,  see  Pleading,  Cent.  Dig.  H  836-841 ;  Dec. 
Dig.  §  279.*] 

•For  otiier  casei  lee  tame  topic  &  9  numbbb  In  Dec.  A  Am.  Digs.  1907  to  data^  Jk  Rep'r  Indtxw 
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2.  Pleading  (J  276*)^ Supplemental  Complaints— Terms. 

Terms  should  be  imposed  on  allowance  of  a  supplemental  complaint, 
under  Code  Civ.  Proc.  S  544. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §f  833,  835;   Dea 
Dig.  f  276.*] 

Appeal  from  Spatial  Term,  Nassau  County. 

Action  by  Mary  Ann  Jackson  against  Samuel  Matthews  and  others. 
From  an  order  permitting  a  second  supplemental  complaint,  defendant 
Matthews  appeals.     Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

Lincoln  B.  Haskin,  for  appellant. 
Henry  L.  Maxson,  for  respondent 

JENKS,  P.  J.  [1]  This  appeal  is  by  one  of  the  defendants  from 
an  order  of  the  Special  Term  that  permits  a  second  supplemental 
complaint.  The  action  was  begun  in  1909,  for  a  partition  of  realty 
and  to  clear  clouds  upon  title.  The  Special  Term  granted  a  motion 
that  certain  questions  of  fact  be  tried  by  jury.  The  plaintiff  pleaded 
that  her  mother  died  intestate,  seised  of  the  premises  in  fee  simple. 
Of  the  three  questions  for  the  jury,  the  first  was  whether  the  said 
allegation  was  the  fact,  and  the  second  was  whether  the  mother  was 
the  lawful  wife  of  the  father  of  the  plaintiff.  The  said  father  left 
issue  him  surviving  by  a  first  wife.  On  the  trial  before  the  jury, 
after  the  plaintiff  had  adduced  her  evidence,  the  defendant  read  m 
evidence  a  deed  whereby  the  premises  were  vested  in  her  father. 
Finally  the  validity  of  that  deed  was  conceded,  and  the  plaintiff  agreed 
that  the  jury  should  answer  the  first  question  in  the  negative.  The 
jury  answered  the  second  question  in  the  affirmative.  The  third  ques- 
tion, which  related  to  the  pendency  of  a  prior  action  for  the  same 
relief,  was  by  stipulation  of  the  parties  referred  to  the  court,  and  at 
the  time  of  this  application  was  not  determined.  It  further  appears 
that  at  the  jury  trial  the  defendant  appellant  read  in  evidence  a  cer- 
tificate of  tax  sale  of  the  premises  for  unpaid  taxes  for  1897  to 
Edwards,  a  daughter  of  the  plaintiff's  father  by  his  said  prior  mar- 
riage. 

The  plaintiff  by  her  supplemental  complaint  would  plead  that  her 
said  father  died  intestate,  seised  of  the  premises,  leaving  him  surviving 
Doth  his  widow,  the  plaintiff's  mother,  who  died  intestate,  and  also 
:ertain  other  specified  persons,  as  his  only  heirs  at  law,  of  whom  one 
s  the  plaintiff,  and  would  plead,  also,  certain  facts  to  establish  the 
nvalidity  of  the  said  sale  for  taxes.  The  plaintiff  deposes  that  she 
lad  never  heard  of  the  deed  to  her  father  until  it  was  produced  at 
he  said  trial,  but  that  she  had  always  supposed  that  there  was  an 
)ld  deed  of  the  premises  to  both  her  father  and  her  mother,  and  that 
ifter  the  death  of  the  former  the  premises  vested  in  her  mother  as 
enant  by  the  entirety.  And  she  also  deposes  that  she  was  ignorant 
)f  the  tax  sale,  that  the  certificate  was  not  of  record,  that  no  lease 
vas  given  under  it,  and  that  she  was  ignorant  that  any  taxes  thereon 

Por  other  cases  see  same  topic  ft  9  numbbb  In  Dec.  A  Am.  Digs.  1907  to  dato,  ft  Rep'r  Indsxes 
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that  subjected  the  premises  to  sale  had  remained  unpaid,  as  taxes 
subsequent  to  the  alleged  unpaid  taxes  had  been  paid  thereon  by 
Rosenbrock,  her  sister,  and  one  of  the  defendants. 

We  think  that  the  order  may  be  affirmed,  under  the  authority  of 
section  544  of  the  Code  of  Civil  Procedure.  See  Baylies'  Code  Plead- 
ing and  Practice,  p.  530. 

[2]  The  order  was  granted  without  terms;  but,  as  such  favor 
should  not  be  allowed  at  the  expense  of  the  defendant  (Baylies,  supra, 
p.  544;  Sage  v.  Mosher,  17  How.  Prac.  373),  we  think  that  terms 
should  have  been  imposed. 

The  order  should  be  modified,  by  providing  that  it  is  conditionaj 
upon  the  payment  of  costs  by  the  plaintiff  subsequent,  to  notice  of 
trial,  a  trial  fee,  and  the  disbursements  of  the  trial,  and,  as  so  mcxii- 
fied,  it  should  be  affirmed,  without  costs.    All  concur. 


ASCHER  V.  SOUTH  SHORE  TRACTION  CO. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

1.  Eminent  Domain  (|  166*) — Proceedings. 

In  a  suit  by  a  property  owner  to  enjoin  an  electric  railroad  conipany 
from  trespassing  upon  his  property  in  constructing  its  road  without  hav- 
ing condemned  such  property,  plaintiff  cannot  be  required  against  his 
consent  to  show  the  damage  to  his  property,  and,  upon  payment  thereof, 
to  convey  to  defendant  the  right  to  use  it;  such  manner  of  acquirins 
property  for  public  use  being  contrary  to  Const  art  1,  |  7,  p»OTiding 
that,  if  private  property  is  taken  for  public  use,  the  compensation  shall 
be  ascertained  by  a  jury,  or  by  commissioners  appointed  by  the  court 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  S  106.»] 

2.  Eminent  Domain  (|  274*) — Gbounds  of  Relief— Trespass  to   Realty— 

Pboop  of  Damage. 

To  enjoin  a  railroad  company  from  unlawfully  trespassing  upon  piain- 
tiff*8  land  in  constructing  its  road,  plaintiff  need  not  affirmatively  show 
damage ;  the  act  sought  to  be  enjoined  being  an  unlawful  taking  of  the 
property. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Dec.  Dig.  I  274. •] 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  John  J.  Ascher  against  the  South  Shore  Traction  Com- 
pany.    From  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Arthur  Carter  Hume,  for  appellant. 

E.  Walter  Beebe  (Herbert  S.  Brussel,  on  the  brief),  for  respondent. 

BURR,  J.  Plaintiff  is  the  owner  of  a  tract  of  land  on  the  southerly 
side  of  the  Middle  Road,  or  Main  street,  in  the  village  of  Bayport  and 
town  of  Islip,  and  also  of  the  southerly  one-half  of  the  highway  in 
front  of  and  adjoining  said  premises.  Defendant  is  a  street  surface 
railroad  company,  and  is  about  to  construct  and  operate  a  railroad 

•For  other  cases  lee  same  topic  ft  i  muubbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r 
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through  said  street  by  electric  power  transmitted  through  an  overhead 
trolley  line.  Defendant  has  acquired  the  consent  of  the  town  and  state 
officials  to  such  construction,  and  also  that  of  the  owners  of  more 
than  two-thirds  of  the  property  in  the  said  town  abutting  on  said 
street.  It  has  not  acquired  plaintiff's  consent.  The  judgment  enjoins 
the  construction  and  operation  of  defendant's  road,  unless  within  five 
months  after  the  entry  thereof,  by  appropriate  condemnation  proceed- 
ings, it  acquires  plaintiff's  right  and  estate  in  said  highway. 

[1]  Defendant  appeals  from  said  judgment,  and,  while  it  concedes 
that  its  conduct  in  constructing  its  road  is  a  trespass  upon  plaintiff's 
property,  and  that  it  has  a  right  to  acquire  by  condemnation  proceed- 
ings the  necessary  right  of  way  through  the  same,  nevertheless  it  in- 
sists that  plaintiff  in  this  action  should  be  required  to  come  in  and 
prove  his  damage,  both  rental  and  fee,  in  this  action,  and  that  the 
judgment  should  provide  that,  upon  payment  of  the  amount  so  .fixed, 
plaintiff  should  execute  and  deliver  to  it  a  deed,  conveying  to  it  the 
right  to  use  such  property.  This  indirect  method  of  acquiring  prop- 
erty for  public  use  is  contrary  both  to  the  spirit  and  letter  of  the  Con- 
stitution.   Const,  art.  1,  §  7. 

We  think  that  no  case  in  this  state  has  directly  determined  that  this 
may  be  done  against  the  will  of  the  parties  interested.  In  Hender- 
son V.  N.  Y.  C.  R.  Co.,  78  N.  Y.  423,  the  complaint  was  framed  with 
a  view  to  such  relief.  It  asked,  first,  for  damages,  and  then,  among 
other  things,  that  defendant  be  permitted  to  use  its  tracks  over  plain- 
tiffs' property  "only  on  condition  that  the  plaintiff  shall  first  be  paid 
his  damages."  The  court,  in  speaking  of  a  judgment  in  the  alterna- 
tive form  here  suggested,  said  it  was — 

"optional  with  the  defendant  to  comply  with  the  conditions.  The  plaintilb 
could  not  require  it,  but  they  would  be  bound  by  the  Judgment,  and  the  de- 
fendant become,  on  performing  the  condition,  purchaser  of  the  land  with 
rights  not  inferior  to  those  obtained  by  appraisement  and  jpayment  of  damages 
under  the  statute." 

It  might  be  said  in  this  case  that  it  was  optional  with  plaintiff  to 
comply  with  the  condition  or  be  refused  his  injunction;  but  the  sit- 
uations are  not  analogous.  In  the  Henderson  Case  defendant  was 
bound  to  acquire  title  to  plaintiff's  rights  in  the  property  either  by  the 
method  prescribed  in  the  Constitution  or  under  the  terms  of  the  judg- 
ment. It  had  its  choice.  But  in  this  case,  if  the  method  suggested 
by  defendant  is  adopted,  and  plaintiff  is  unwilling  to  waive  the  con- 
stitutional method  of  fixing  damages,  plaintiff's  rights  in  the  highway 
may  never  be  acquired,  and  his  only  remaining  remedy  against  defend- 
ant's unlawful  acts  would  be  an  action  for  damages  for  repeated  tres- 
passes, which  might  be  most  inadequate.  Certainly  plaintiff  is  not 
given  his  choice  as  to  the  methods  of  determining  the  value  of  his 
property  rights  before  parting  with  the  same,  as  defendant  was  in 
the  Henderson  Case. 

In  the  case  of  Pappenheim  v.  M.  E.  R.  Co.,  128  N.  Y.  436,  28  N. 
E.  518,  13  L.  R.  A.  401,  26  Am.  St.  Rep.  486,  the  complaint  was  ex- 
pressly framed  with  a  view  to  obtaining  relief  in  this  manner,  and  in 
so  doing  plaintiff  may  be  deemed  to  have  waived  his  right  to  have  the 
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railroad  company  acquire  his  property  in  the  constitutional  method. 
In  that  case  the  court  said : 

**The  icourt  does  not  adjudge  that  the  defendant  shall  pay  such  sum  and 
that  the  plaintlflP  shall  so  convey.  It  provides  that.  If  the  conveyance  is  made 
and  the  money  paid,  no  Injunction  shall  Issue.  If  defendant  refuse  to  pay,  the 
Injunction  Issues.'* 

Of  course,  if  the  injunction  issues,  the  road  either  stops  its  opera- 
tion altogether  or  it  proceeds  to  condemn  its  right  of  way.  The  judg- 
ment did  not  assume  to  deprive  defendant  of  its  constitutional  right 
respecting  the  method  of  assessing  damages,  as  the  judgment  prayed 
for  in  this  case  would  deprive  the  plaintiff. 

So  in  Duncan  v.  Nassau  Electric  Railroad  Co.,  127  App.  Div.  252, 
111  N.  Y.  Supp.  210,  and  in  the  various  elevated  railroad  cases,  plain- 
tiff invoked  the  form  of  alternative  relief  which  the  judgment 
awarded. 

The  case  of  Shaw  v.  Rochester,  Syracuse  &  Eastern  Railroad  Co., 
131  App.  Div.  528,  115  N.  Y.  Supp.  1026,  has  been  cited  as  an  author- 
ity in  support  of  defendant's  contention.  It  is  not  entirely  clear,  from 
the  statement  contained  in  the  opinion  in  that  case,  whether  the  com- 
plaint was  so  framed  as  to  indicate  a  consent  upon  plaintiff's  part 
that  alternative  equitable  relief  should  be  granted.  It  did  contain  ap- 
parently a  specific  allegation  as  to  pecuniary  damage  and  the  amount 
thereof,  and  there  was  a  finding  as  to  the  amount  of  such  damage, 
which  the  court  deemed  excessive.  If  it  is  not  the  fact,  however,  that 
plaintiff  so  assented,  we  should  hesitate  to  follow  the  decision  in  that 
case  in  holding  that  defendant  can  compel  plaintiff  against  his  will  to 
pursue  this  method  of  parting  with  his  property  for  a  public  use.  In 
the  case  at  bar  the  complaint  was  not  so  framed,  and,  although  the 
amended  answer  contained  an  allegation  that  plaintiff  had  sustained 
no  damage,  no  evidence  was  offered  by  either  party  respecting  the 
same.  The  learned  court  at  Special  Term  had  no  data  upon  which 
to  base  such  a  judgment  as  appellant  asks  for,  if  it  had  desired  to  ren- 
der it. 

[2]  Appellant  further  contends  that  plaintiff  was  bound  to  affirm- 
atively allege  and  prove  such  damage,  and  we  are  cited  to  the  case  of 
O'Reilly  V.  N.  Y.  Elevated  R.  Co.,  148  N.  Y.  347,  42  N.  E.  1063,  31 
L.  R.  A.  407,  as  an  authority  to  the  effect  that  under  no  circumstances 
will  injunctive  relief  be  granted  when  no  monetary  damage  resulting 
from  a  trespass  is  shown.  In  that  case  plaintiffs  had  sought  to  obtain 
a  judgment  in  the  alternative  form,  which  defendant  contends  should 
have  been  awarded  here.  They  had  alleged  damage  both  to  fee  and 
rental  value  and  had  asked  that,  if  "the  defendants  be  permitted  to 
continue  the  operation  of  their  road  through  Ninth  avenue  in  front 
of  their  premises,  it  shall  be  upon  condition  that  they  pay  for  the 
value  of  the  rights  and  easements  taken."  The  court  found  as  a  fact 
that  the  easements  taken  had  no  value.  It  was  under  such  circum- 
stances that  the  court  said : 

"Where  the  gist  of* the  action  is  an  actual  damage  suffered  by  property,  It 
must  be  proved  as  a  fact  in  the  case,  or  else  the  court  is  at  liberty  to  disre- 
i;ard  the  mere  technical  trespass  and  to  refuse  its  writ  of  Injunction.'*. 
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The  gist  of  this  action  is  more  than  an  actual  damage  suffered  by 
property  through  interference  with  an  easement  appurtenant  thereto. 
It  is  an  unlawful  taking  of  the  property  itself.  We  are  not  prepared 
to  assent  to  the  proposition  that  a  street  surface  railroad  company  can, 
without  any  authority  of  law  or  any  misapprehension  as  to  its  legal 
rights  in  the  matter,  take  possession  of  the  property  of  another,  even 
though  it  be  property  lying  in  a  street  or  highway,  and  be  permitted 
to  say:  We  are  entitled  to  acquire  your  property  rights  by  condem- 
nation, and  it  is  true  that  the  Constitution  prescribes  how  those  rights 
shall  be  acquired ;  but  we  propose  to  disregard  these  requirements  and 
compel  you  to  submit  to  some  other  method  of  fixing  the  value  thereof, 
and  then  compel  you  to  convey  your  property  to  us  at  a  price  thus 
determined.  If  it  does  assume  such  a  position,  it  should  not  call  upon 
a  court  of  equity  to  assist  it  in  maintaining  the  same. 

The  judgment  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 


GEORGE  B.  LOVETT  &  CO.  v.  GIBB  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  7,  1911.) 

1.  Evidence  (5  378*) — ^Letters— Authentication. 

Plaintiff,  suing  A.  &  W.  for  commissions  for  leasing  property,  and 
showing  that  he  was  employed  by  L.  &  Co..  owner  of  the  property,  may 
not,  to  show  defendants  composed  such  firm,  testify  that  he  sent  a  bill 
for  the  services  to  L.  &  Co.,  delivery  of  which  was  not  proved,  and  re- 
ceived a  letter,  purporting  to  be  In  answer  and  to  have  been  sent  by  L.  & 
Co.,  on  the  heading  of  which  were  the  words,  "A.  and  W.,  General  Part- 
ners ;"   the  letter  not  being  authenticated. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  §f  1648-1655; 
Dec.  Dig.  f  378.*] 

2.  Evidence  ((  151*) — Influences  Opebatino  on  Mind. 

Witness  may  not  testify  to  the  influences  that  operated  on  his  mind  in 
taking  a  lease. 

[Ed.  Note.-— For  other  cases,  see  Evidence,  Cent.  Dig.  §  440;  Dec«  Dig. 
I  151.*] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  First  District. 

Action  by  George  E.  Lovett  &  Co.  against  Walter  Gibb  and  others, 
executors  of  Arthur  Gibb,  deceased,  and  Walter  Gibb,  personally. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  new 
trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  WOOD- 
WARD, and  RICH,  JJ. 

Alvan  R.  Johnson,  for  appellants. 
William  H.  Good,  for  respondent. 

PER  CURIAM.  This  action  was  brought  for  commissions  for  serv- 
ices in  leasing  to  one  McCann  a  store  owned  by  defendants.  Beyond 
doubt  the  plaintiff  was  employed  to  lease  the  store.  His  sign  was  on 
the  property.     The  only  meritorious  issue  is  whether  McCann  was 
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induced  to  make  the  lease  through  plaintiff's  procurement.  There  is 
evidence  to  sustain  the  finding  of  the  court  that  plaintiff  was  the  pro- 
curing cause.  But  there  is  a  detfect  in  the  proof  which  requires  a  re- 
versal of  the  judgment.  The  summons  was  served  upon  Arthur  Gibb. 
He  has  since  died  and  his  executors  have  been  substituted  as  parties. 
The  pleadings  were  oral. 

[1]  The  evidence  is  that  Frederick  Loeser  &  O).  employed  the 
plaintiff,  that  it  owned  the  property  and  made  the  lease,  but  there  is 
no  legal  evidence  that  defendants  were  copartners,  or  in  any  way  re- 
lated to  Frederick  Loeser  &  Co.  There  was  received  in  evidence  a 
letter  purporting  to  have  been  sent  to  the  plaintiff  by  Frederick  Loeser 
&  Co.,  and  upon  the  heading  are  the  words:  "Arthur  Gibb,  Wal- 
ter Gibb,  General  Partners."  This  letter  relates  to  the  matter  in  con- 
troversy, and  indicates  that,  while  Frederick  Loeser  &  Co.  doubt  tlie 
justice  of  the  present  bill,  the  refusal  to  pay  it  was  predicated  upon 
plaintiff's  demand  for  commission  upon  the  extension  of  the  lease,  if 
the  tenant  should  avail  himself  of  an  option  given  him.  Mr.  Lovett 
was  permitted  to  testify  that  he  sent  a  bill,  although  he  did  not  him- 
self mail  it,  to  Frederick  Loeser  &  Co.,  and  by  relating  the  letter  to 
the  bill  plaintiff  seeks  to  make  the  letter  admissible.  But  the  original 
bill  was  not  produced  by  the  defendants,  and  its  delivery  to  them  by 
mail  or  otherwise  is  not  proven.  To  the  letter  there  was  objection, 
amongj  other  things,  that  "it  is  not  authenticated" ;  nor  is  it.  For  such 
error  in  the  admission  of  the  bill  and  letter  in  evidence,  and  the  con- 
sequent omission  to  show  that  defendants  composed  the  firm  of  Fred- 
erick Loeser  &  Co.,  the  judgment  should  be  reversed. 

[2]  The  defendants  excepted  to  the  refusal  of  the  court  to  permit 
McCann  to  answer  the  question : 

"State  what.  If  anything,  that  Mr.  Wahlman  did  or  said  that  influenced  you 
in  any  way  to  sign  that  lease." 

The  court  was  quite  correct  in  ruling  that  Mr.  McCann  should  not 
be  allowed  to  testify  to  the  influences  that  operated  upon  his  mind  in 
taking  the  lease.    In  his  brief,  counsel  for  defendant  states : 

'*If  the  Justice  knew  what  influenced  the  witness  better  than  the  witness 
himself,  then  the  world  is  unappreciative  of  his  talent,  which  is  greater  than 
the  gift  of  prophecy." 

We  regret  this  expression  on  the  part  of  counsel. 
The  judgment  should  be  reversed,  and  a  new  trial  ordered;  costs 
to  abide  the  event 


Mcdonald  v.  h.  b.  taylor  &  co. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  191L) 

1.  Compositions  with  Creditobs  (§  20*) — Effect. 

Creditors  who  ent^er  a  composition  with  a  debtor  thereby  release  tbe 
debt  and  lose  the  right  to  retain  any  securities  held  for  the  debt,  unless 
there  be  an  agreement  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Compositions  with  Creditors,  Cent 
Dig.  §  43;   Dec.  Dig.  §  20.*] 
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2.  Bankbuptot  (§  433*)— DiBCHABOE— Eftbct, 

A  dlscliarge  in  bankruptcy  does  not  divest  any  lawful  liens  of  the  cred> 
itor  existing  at  the  time  of  the  beginning  of  the  bankruptcy  proceedings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  80S-823; 
Dec.  Dig.  I  433.*) 

3.  Bankruptcy  ((  887*)— Composition— Effbct. 

The  effect  of  composition  in  bankruptcy  proceedings  la  to  supersede 
the  bankruptcy  proceedings  and  reinvest  the  bankrupt  with  all  his  prop- 
erty free  from  the  claims  of  creditors. 

[Ed.  Note.— F6r  other  cases,  see  Bankruptcy,  Cent  Dig.  I  607;  Dec* 
Dig.  §  387.*]  .    • 

4.  Bankbcptct  (5  387*)— Composition— Effect. 

The  rule  that  creditors  who  enter  into  a  composition  with  a  debtor 
thereby  release  the  debt  and  lose  the  right  to  retain  any  securities  held 
for  the  debt  unless  there  be  an  agreement  to  the  contrary,  applies  to  a 
composition  made  under  the  bankruptcy  act  (Act  July  1,  1888,  c  541,  30 
Stat.  544  [U.  S,  Comp.  St  1901,  p.  3418]). 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  (  613;  Dec. 
Dig.  I  387.*] 

5.  Pleaoinq  ((  87*) — ^Equitable  Defenses. 

In  a  suit  for  the  proceeds  of  life  insurance,  any  equitable  defense  aris- 
ing from  payment  of  premiums  must  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |  180 ;  Dec.  Dig. 
i  87.*] 
a  Pleading  (|  360*) — JuDokENX  on  Pleadings— Pbocedubb. 

Plaihtifl  should  appeal  from  an  order  refusing  Judgment  on  the  plead- 
ings without  unnecessarily  invoking  a  rehearing  of  the  questions  involved 
by  bringing  on  defendant's  demurrer  for  trial  as  an  issue  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec.  Dig.  S  350.*] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Julia  A.  McDonald,  as  administratrix,  against  H.  E- 
Taylor  &  Co.  From  an  order  refusing  judgment  on  the  pleadings, 
plaintiff  appeals.    Reversed,  and  motion  granted  conditionally. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

Jacob  A.  Bernstein,  for  appellant. 
William  H.  Sage,  for  respondent. 

CARR,  J.  This  is  an  appeal  from  an  order  made  at  Special  Term 
in  Westchester  county  denying  plaintiff's  motion  for  judgment  upon 
the  pleadings  under  section  547  of  the  Code  of  Civil  Procedure.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  complaint 
sets  forth  facts  as  follows:  The  plaintiff  is  the  duly  appointed  ad- 
ministratrix of  the  estate  of  her  husband,  Patrick  McDonald,  de- 
ceased. Her  husband  had  a  life  insurance  policy  on  his  life  which 
he  assigned  to  the  defendant  as  collateral  security  for  a  debt  due  by 
him  to  the  defendant.  Subsequently  the  defendant  and  other  credi- 
tors began  bankruptcy  proceedings  against  McDonald  and  secured  an 
adjudication  of  his  bankruptcy.  In  said  proceedings  the  defendant's 
claim  against  McDonald  was  duly  fixed  at  the  sum  of  $4,375.82,  which 
was  the  full  amount  of  McDonald's  debt  to  the  defendant.    Tliat  Mc- 


*For  other  ca»es  lee  Mme  topic  ft  8  numbxb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexee 

Digitized  by 


Google 


1050  128  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

Donald  offered  a  composition  of  his  total  indebtedness  at  the  rate  of 
20  per  cent,  thereof,  payable  in  notes  of  a  corporation.  That  the 
defendant,  together  with  a  majority  of  the  other  creditors  accepted 
the  offer  of  composition.  That  the  composition  was  regularly  ap- 
proved by  the  bankruptcy  court.  That  the  defendant  received  the 
corporation  note  for  the  sum  payable  to  it  under  the  composition  agree- 
ment, and  the  same  has  been  paid  in  full.  That  the  defendant  did  not 
surrender  the  life  insurance  policy  which  it  had  held  as  security,  but 
on  the  subsequent  death  of  McDonald  collected  the  sum  of  $2,95321 
as  the' proceeds  of  said  policy,  and  has  refused  to  pay  said  sum  over 
to  the  plaintiff.  The  question  involved  is,  Do  the  facts  so  stated  set 
forth  a  cause  of  action  in  favor  of  the  plaintiff? 

[1]  The  general  rule  is  that  the  creditors  who  enter  into  a  com- 
position with  a  debtor  thereby  release  the  debt  and  lose  the  right  to 
retain  any  securities  held  for  the  debt,  unless  there  be  an  agreement 
to  the  contrary.  Robinson  v.  Striker,  47  Hun,  546,  affirmed  113  N. 
Y.  635,  20  N.  E.  878;  Van  Bokkelen  v.  Taylor,  62  N.  Y.  105;  Cow- 
per  V.  Green,  7  M.  &  W.  633 ;  6  Amer.  &  Eng.  Encyc.  (2d  Ed.)  391 ; 
8  Cyc.  459. 

The  <1efendant,  while  conceding  this  rule  to  be  a  general  one,  con- 
tends that  it  does  not  apply  to  a  composition  made  under  the  bank- 
ruptcy act.  It  argues  that  such  a  composition  has  no  greater  effect 
than  the  ordinary  discharge  in  bankruptcy  which  works  not  a  release 
of  the  debt  itself  but  a  bar  of  the  remedy,  and  thus  leaves  unaffected 
any  existing  lien  of  the  creditor  upon  the  property  of  the  debtor. 

[2]  It  is  well  settled  that  a  discharge  in  bankruptcy  does  not  di- 
vest any  lawful  liens  of  the  creditor  existing  at  the  time  of  the  begin- 
ning of  the  bankruptcy  proceeding.  Wyckoff  v.  Williams,  136  App. 
Div.  495,  121  N.  Y.  Supp.  189;  Storm  v.  Waddell,  2  Sandf.  Ch.  494; 
Pickert  v.  Eaton,  81  App.  Div.  423,  81  N.  Y.  Supp.  50;  Wahlheimer 
V.  Truslow,  106  App.  Div.  73,  94  N.  Y.  Supp.  137;  McCombs  v.  Al- 
len, 82  N.  Y.  114;  Hill  v.  Harding,  130  U.  S.  699,  9  Sup.  Ct.  725,  32 
L.  Ed.  1083;  Metcalf  v.  Barker,  187  U.  S.  165,  23  Sup.  Ct.  67,  47 
L.  Ed.  122.    Section  14  of  the  bankruptcy  act  provides  as  follows: 

"The  confirmation  of  a  composition  shall  discharge  the  bankrupt  from  his 
debts,  other  than  those  agreed  to  be  paid  by  the  terms  of  the  composition  and 
those  not  affected  by  a  discharge." 

[3]  The  general  rule  is  stated  thus: 

"The  effect  of  composition  is  to  supersede  the  bankruptcy  proceedings  and 
reinvest  the  bankrupt  with  all  his  property  free  from  the  claims  of  creditois. 
A  certified  copy  of  the  order,  when  recorded,  acts  as  a  deed."  Collier  on 
Bankruptcy  (8th  E:d.)  232,  and  cases  cited. 

It  is  urged  that,  as  a  composition  in  bankruptcy  may  not  be  volun- 
tary but  may  be  compelled  by  a  vote  of  a  majority  of  the  creditors,  it 
should  not  therefore  be  held  to  be  affected  by  the  general  rule  as  to 
composition  agreements,  which  should  be  restricted  to  agreements 
made  voluntarily.  The  allegation  in  the  complaint  is  express  that  the 
defendant  accepted  the  offer  of  a  composition  made  by  the  decedent, 
and  thus,  as  to  it,  the  composition  appears  to  be  a  voluntary  act,  and 
not  the  result  of  any  coercion  of  a  majority  of  the  creditors.    There  is 
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considerable  discussion  in  the  briefs  on  this  appeal  whether  the  de- 
fendant by  proving  its  claim  at  the  full  amount  of  the  decedent's  in- 
debtedness did  not  under  the  bankruptcy  law  waive  its  right  to  the  se- 
curity for  the  debt. 

[4]  We  do  not  consider  it  necessary  to  discuss  this  question,  nor 
likewise  the  further  question  when  under  the  bankruptcy  law  a  life  in- 
surance policy,  as  to  which  there  is  no  surrender  value  alleged,  would 
pass  to  the  trustee  in  bankruptcy,  because  we  think  that  on  the  face 
of  the  complaint  a  cause  of  action  is  stated  sufficiently. 

[5]  It  is  intimated  in  the  brief  for  the  defendant  that  many  of  the 
premiums  on  the  policy  in  question  were  paid  by  the  defendant.  If 
this  be  so,  and  the  defendant  asserts  an  equitable  defense  by  reason 
thereof,  such  matter  should  be  availed  of  by  answer. 

[8]  The  practice  pursued  by  the  plaintiff  and  appellant  requires  a 
word  of  comment.  Instead  of  appealing  at  once  from  the  order  made 
at  Special  Term  on  her  motion  for  judgment,  she  brought  on  the  de- 
fendant's demurrer  for  trial  as  an  issue  of  law,  and  pending  the  de- 
cision of  the  court  on  the  demurrer  she  took  this  appeal.  We  think 
that  this  practice  should  not  be  allowed  to  become  permissible  here- 
after. Where  section  547  of  the  Code  of  Civil  Procedure  is  invoked, 
it  should  be  adhered  to,  and  the  court  should  not  thereafter  be  vexed 
unnecessarily  with  a  rehearing  of  the  same  matter  on  a  trial  of  an 
issue  of  law  upon  a  demurrer. 

The  order  appealed  from  should  be  reversed  without  costs,  and. the 
motion  for  judgment  on  the  pleadings  granted  without  costs  of  said 
motion,  unless  the  defendant  obtains  leave  at  Special  Term  to  with- 
draw its  demurrer  and  to  answer  within  20  days.    All  concur. 


PRINGLE  V.  DEAN  et  al. 
(Supreme  Court,  Special  Term,  Oswego  County.) 

Costs  (f  254*) — Diss ubsementb— Stenographer's  Notes. 

Appeal  was  brought  April  22,  1909.  October  2,  1909,  a  copy  of  the  ste- 
nographer's minutes  was  obtained  by  respondents.  The  proposed  case 
and  exceptions  was  served  December  28,  1909.  Appellant  claimed  It  was 
the  understanding  In  the  latter  part  of  October,  1909,  that  his  copy  should 
be  used  by  the  defendants.  Held,  that  respondents  had  exercised  good 
faith  In  ordering  their  copy  on  October  2d,  as  they  could  foresee  that 
amendments  would  probably  be  required,  necessitating  the  transcript; 
hence  the  costs  therefor  were  properly  taxed  under  rule  32. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent.  Dig.  |§  962-977 ;  Dec.  Dig. 
§  254.*] 

Costs  (5  266*) — On  Appeal— Transcript. 

If  the  appellant  tendered  his  copy  of  the  transcript  to  defendants  prior 
to  respondents  obtaining  a  copy,  the  cost  of  another  copy  obtained  by  re- 
spondents would  have  been  an  unnecessary  expense,  which  respondents 
would  not  have  been  entitled  to  tax. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  §f  96&-971 ;  Dec.  Dig. 
(  256.*] 
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8.  STIFUUITIONB   (§   6^-*AGBKEM£NTB   of   ATTOBNETS—WMTIWa— Neoessitt. 

An  understanding  that  respondents  will  nse  appellant* s  copy  of  the 
transcript  for  the  purpose  of  preparing  amendments  to  the  case  on  ap- 
peal Is  without  efiPect,  unless  In  writing,  under  the  express  proTisioDS  of 
rule  11  of  the  general  rules  of  practice. 

[Ed.  Note.— For  othw  cases,  see  Stipulations,  Dec.  Dig.  S  6.*] 

Action  by  one  Pringle  against  one  Dean  and  others.  From  the 
judgment,  plaintiff  appealed.  On  motion,  after  remittitur,  to  strike  an 
item  of  disbursements  taxed  in  favor  of  defendants.    Motion  dcnied. 

Charles  N.  Bulger,  for  appellant. 
Merrick  Stowell,  for  respondent  Dean. 

MERRELL,  J.  [1]  This  is  a  motion  to  strike  from  the  bill  of  cost- 
and  disbursements  taxed  by  Oswego  county  clerk  in  favor  of  the  de- 
fendant and  respondent  above  named  an  item  of  disbursement  of  $^2 
paid  for  copy  of  stenographer's  minutes,  which  respondents  claim  was 
necessarily  obtained  in  order  to  prepare  amendments  to  proposed  ca^c 
on  appeal.  Plaintiff  appellant  contends  that  such  item  was  unneces- 
sary, and  therefore  not  taxable,  for  the  reason  that  there  was  an  un- 
derstanding between  the  attorneys  for  the  respective  parties  that  the 
appellant's  copy  should  be  used  by  the  respoodents  in  preparing-  such 
amendments.  Respondents  flatly  deny  that  any  such  understanding 
ever  existed. 

The  appeal  herein  was  brought  April  22,  1909.  October  2,  1909,  the 
copy  of  the  minutes  in  question  was  obtained  by  the  respondents.  The 
case  and  exceptions,  which,  under  the  somewhat  novel  and  k>ose 
practice  in  vogue  in  the  county  of  Oswego,  consisted  of  reducing  the 
stenographer's  transcript  to  narrative  form  by  means  of  erasures  and 
interlineations,  and,  when  thus  altered,  serving  said  transcript  as  the 
proposed  case  and  exceptions  on  appeal,  was  served  December  28, 
1909.  The  most  that  is  claimed  by  the  moving  party  is  that  the  un- 
derstanding that  the  appellant's  copy  of  the  minutes  should  be  used  by 
the  respondents  was  two  months  prior  to  the  serving  of  the  case  and 
exceptions,  or  the  last  of  October,  1909.  Several  weeks  prior  there- 
to respondents  had  obtained  the  copy  for  which  they  now  seek  re- 
imbursement. 

Without  attempting  to  reconcile  disagreements  of  attorney's  as  to 
whether  any  such  understanding  was  had,  except  that  it  seems  strange 
that  respondents'  attorney  should  have  entered  into  such  an  agree- 
ment understandingly  when  he  had  several  weeks  previously  obtained 
and  paid  for  a  copy  of  the  minutes,  and  to  remark  an  entire  absence 
of  any  apparent  profit  to  respondents  by  such  a  course,  I  think  the 
respondents  acted  in  good  faith  in  obtaining  their  copy  on  October  2, 
1909,  presumably  ordered  some  time  prior  thereto,  and  that  the  item 
of  disbursement  representing  the  same  should  be  taxed. 

When  the  appeal  was  brought,  the  respondents  had  the  right  to  fore- 
see that  amendments  would  in  the  usual  course  of  practice  be  required, 
and  the  transcript  was  necessary  and  proper  in  order  to  prepare  such 
amendments,  and  was  properly  taxed.    Rule  32;  Ridabock  v.  Metro- 
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politan  Elevated  R.  R.  Co.,  8  App.  Div.  309,  40  N.  Y.  Supp.  938; 
Park  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  57  App.  Div.  569, -68  N.  Y.  Supp. 
460,  1145;  Starkweather  v.  Sundstrom,  113  App.  Div.  401,  98  N.  Y. 
Supp.  1086. 

[2]  Had  the  appellant  tendered  his  copy  to  respondents  prior  to  re- 
spondents' obtaining  a  copy  of  the  stenographer's  minutes,  she  might 
have  relieved  herself  from  liability,  because,  had  the  respondents  aft- 
erwards proceeded  to  obtain  an  independent  copy,  they  would  have  in- 
curred an  unnecessary  expense,  and  appellant  could  then  have  suc- 
cessfully objected  to  the  taxation  thereof.  Starkweather  v.  Sund- 
strom,  supra. 

[3]  The  respondents  meet  appellant's  contention  with  another  ob- 
jection, which,  while  technical,  is  not  without  force,  viz.,  that  the  al- 
leged understanding  was  without  effect,  not  being  in  writing.  See 
general  rule  of  practice  11. 

I  therefore  must  deny  motion,  with  $10  costs. 


ARBOR  V.  HBMPEL  et  ux. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    April  7,  1911.) 

1.  Trusts  ({  (^  56*)— Fraud— Conveyances— B^tdewc*. 

If  plaintiff  did  not  offer  to  reimburse  defendant,  to  whom  he  conveyed 
property  in  trust,  for  money  expended  by  defendant  tbereon,  defendant's 
refusal  to  reconvey  at  plaintiff's  request  was  not  evidence  of  fraud,  ac- 
tual or  constructive,  in  procuring  the  conveyance  to  him. 
• .  [Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  {  160 ;   Dec.  Dig.  § 

:(2.  Trusts  (|  66*) — Fbaui>--Evidenci&— Sufficiency. 

E*vidence  in  an  action  against  a  trustee  to  compel  a  reconveyance  of 
the  trust  property  held  not  to  show  that  def^idant  induced  plaintiff  by 
fraud  to  convey  the  property  to  him  in  trust. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Dec.  Dig.  |  56.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Gustav  E.  Arbor  against  Frederick  A.  Hempel  and  wife. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and 
new  trial  £rranted« 

Argued  before 'jENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Alexander  Van  Wagoner,  for  appellants. 
Edward  J.  Flanagan,  for  respondent. 

WOODWARD,  J.  Prior  to  1906  the  plaintiiBf  in  this  action  had 
deeded  certain  premises  in  the  borough  of  Brooklyn  to  Henry  Manne, 
an  attorney,  who  appears  to  have  held  the  same  in  trust  for  the  bene- 
fit of  the  plaintiflf.  Subsequently  Henry  Manne  died,  and  the  property 
came  into  the  ownership  of  Bertram  N.  Manne,  a  brother  of  Henry, 
who  held  the  premises  for  the  s^me  purpose.  In  the  year  mentioned  the 
defendant  and  his  wife  (the  latter  being  a  niece  of  plaintiff's  wife) 
moved  into  the  neighborhood  of  the  plaintiff,  purchasing  a  house  next 

-•For  other  casei  see  lame  topic  A  S  nuicbbb  In  Dec.  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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door,  at  the  request  of  the  latter,  that  they  might  be  nearer  together.  It 
appears  that  the'  plaintiif  had  invited  the  defendants  to  come  and  live 
with  him,  and  that  this  had  been  declined,  on  the  ground  that  the  plain- 
tiff was  difficult  to  get  along  with  at  close  quarters,  and  the  defend- 
ants desired  the  pleasant  relations  to  continue.  On  the  21st  of  Novem- 
ber, 1906,  the  plaintiff  went  to  Bertram  N.  Manners  office,  where  he 
was  met  by  the  defendant,  and  in  the  presence  of  various  people  de- 
manded of  Mr.  Manne  that  he  deed  the  premises  over  to  the  defend- 
ant. Mr.  Manne  and  another  gentleman  present  remonstrated  with 
the  plaintiff  and  advised  him  not  to  make  the  transfer,  bat  plaintiff  in- 
sisted. He  declared  that  he  knew  the  defendant,  that  he  wanted  de- 
fendant to  loojk  after  him,  and  that  he  could  trust  him.  Mr.  Manne, 
holding  the  property  merely  as  a  trustee,  deeded  the  premises  to  the 
defendant,  inserting  a  clause  in  the  conveyance  providing  that  the 
plaintiff  should  have  the  rents,  income,  and  profits  of  the  property  for 
life,  and  taking  a  second  paper  from  the  defendant  of  a  like  tenor. 
With  title  in  the  defendant  the  latter  has  expended  considerable  sums, 
aggregating  nearly  $1,000,  in  repairs  and  payments  upon  the  prop- 
erty, which  is  subject  to  a  considerable  mortgage,  including  a  payment 
of  $50  to  Mr.  Manne  for  services  rendered  to  the  plaintiff.  This  ac- 
tion was  brought  to  compel  the  defendant  to  reconvey  the  premises  to 
the  plaintiff  on  the  ground  of  fraud,  and  the  learned  court  at  Special 
Term  has  given  judgment  in  favor  of  the  plaintiff,  on  condition  that 
the  plaintiff  pay  back  to  the  defendant  the  amount  actually  proved 
to  have  been  expended  upon  the  property.  In  an  opinion  handed 
down  in  the  case  the  learned  court  says : 

"I  do  not  find  that  Mr.  Hempel  has  been  guilty  of  any  affirmative  acts  of 
fraud,  or  that  he  has  been  guilty  of  any  intentional  cheating  or  d^raudiog  of 
the  plaintiff,  except  so  far  as  that  might  be  inferred  from  the  fact  that  he 
has  refused  to  give  back  the  property." 

[1]  Just  how  the  inference  of  fraud  back  in  1906  can  be  inferred 
from  the  fact  that  the  defendant  in  1908  refused  to  restore  to  the  plain- 
tiff the  premises  in  question,  on  which  he  had  expended  nearly  $1,000, 
is  more  than  we  are  able  to  understand.  There  is  no  allegation  in  the 
complaint,  and  no  evidence,  that  the  plaintiff  ever  offered  to  restore 
to  the  defendant  the  moneys  which  the  latter  had  expended  upon 
the  property  and  in  his  behalf,  or  that  he  ever  offered  to  do  any- 
thing toward  restoring  the  defendant  to  the  position  which  he  oc- 
cupied prior  to  the  transfer  of  the  property,  and  to  hold  that  the  de- 
fendant's refusal  to  restore  the  property  to  the  plaintiff,  while  the  lat- 
ter made  no  offer  of  restitution,  afforded  grounds  for  assuming  that 
the  defendant  procured  the  transfer  by  fraudulent  methods  in  1906, 
is  not  justified  by  any  rules  of  evidence  with  which  we  are  familiar. 
It  is  conceded  by  the  court  that  there  is  no  other  evidence  of  fraud  on 
the  part  of  the  defendant,  a  concession  amply  justified  by  the  record, 
and  we  have  no  doubt  that  the  inference  of  constructive  fraud,  based 
upon  the  mere  refusal  of  the  defendant  to  give  back  the  property  on 
which  he  had  expended  his  money,  is  entirely  without  justification. 

[2]  The  plaintiff  is  now  63  years  of  age,  or  was  at  the  time  of  the 
trial,  and  the  transaction  in  question  occurred  some  two  or  three 
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years  before  the  trial.  He  was  then  approximately  60  years  of  age, 
and  the  only  infirmity  specially  differentiating  him  from  other  men 
of  his  age  appears  to  be  that  he  was  blind.  True,  there  was  some  evi- 
dence of  feebleness,  but  not  such  as  to  make  him  mentally  irresponsi- 
ble in  any  appreciable  degree,  and  Mr.  Manne,  his  own  attorney,  who 
held  the  property  in  trust  at  the  time  of  the  transfer,  and  who  was 
called  by  the  plaintiff,  testifies  that  he  was  fully  capable  of  knowing 
what  he  was  doing,  and  that  he  insisted  upon  so  acting  after  being  ad- 
vised to  the  contrary.  There  is  absolutely  no  suggestion  that  there 
was  anything  done  which  resulted  in  advantage  to  the  defendant  by 
reason  of  the  blindness  of  the  plaintiff.  He  admits  that  he  understood 
all  of  the  language  of  the  instrument  which  was  read  over  to  him,  and 
which  he  executed,  except  the  "high  words,"  and  these  were  fully  ex- 
plained to  him,  as  appears  from  the  testimony  of  his  own  witness,  Mr. 
Manne,  so  that  he  had  all  of  the  information  which  he  could  have  had 
if  he  had  not  been  blind,  and  to  convict  the  defendant,  who  appears 
to  have  acted  in  absolute  good  faith,  of  fraud  upon  the  evidence  of  this 
record,  is  wholly  without  warrant.  There  is  only  a  small  equity  in  the 
premises,  even  at  the  plaintiff's  own  estimate  of  the  value.  The  de- 
fendant is  under  the  necessity  of  keeping  the  same  in  repair  in  order 
to  protect  his  own  interest,  and  the  plaintiff  has  the  use  of  the  prem- 
ises for  life,  with  all  the  rents  which  he  is  able  to  collect  from  ten- 
ants. On  the  face  of  the  evidence  it  is  questionable  if  the  defendant 
would  not  be  fully  as  well  off  if  his  money  was  restored  to  him  as  pro- 
vided in  the  judgment,  bjit  he  has  a  rieht  to  complain  at  a  judgment 
which  holds  him  guilty  of  fraud  committed  against  his  friend  and 
his  wife's  uncle  by  marriage,  and  it  is  clearly  the  duty  of  this  court 
to  reverse  such  judgment. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial 
grantee^  costs  to  abide  the  final  award  of  costs.    All  concur. 


PEOFLirS  TRUST  CO.  v.  TONKONOGY  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

1.  Lib  Pendens  (§  22*) — ^Filing  of  Notice— Effect. 

Under  Code  Civ.  Proc.  §  1671,  providing  that,  where  notice  of  the  pend- 
ency of  an  action  Is  filed,  the  pendency  of  the  action  Is  constructive  no- 
tice from  the  time  of  filing  to  a  purchaser  or  Incumbrancer  of  the  prop- 
erty, an  Incumbrance  executed  and  delivered  before,  but  not  recorded  un- 
til after,  the  filing  of  a  notice  of  pendency  of  action.  Is  as  completely  cut 
off  by  the  Judgment  as  if  the  holder  thereof  had  been  a  party  to  the  ac- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Lis  Pendens,  Cent  Dig.  {§  31,  34,  37; 
Dec.  Dig.  §  22.»] 

2.  MoBTGAGES  ({  533*> — FOBECLOSURE— Sale— Tbansfeb  of  Title. 

A  sale  under  a  judgment  of  foreclosure  carries  title  to  all  rights  in  the 
premises  so  sold  which  were  held  by  all  persons  bound  by  the  judgment. 
[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Dec.  Dig.  |  533. ♦] 
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8.  MOBTGAOES.d   224*) — ASSIGNKENTS— VaLIDITT. 

A  mortgage  may  be  assigned  by  delivery. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  U  591-505; 
Dec.  Dig.  §  224.*] 

4.  MoBTOAQES  (I  244*) — Assignments— Recobding—E:ffeot. 

An  assignee  of  a  recorded  mortgage  need  not  record  the  written  asaigii- 
ment  to  protect  himself  against  a  subsequent  purchaser  of  the  mortgaged 
premises,  but  he  must  record  it  to  protect  himself  against  a  subsequent 
assignment  from  the  same  assignor  for  value  and  without  notice. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  H  633^-055;  Dec 
Dig.  f  244.»] 

5.  MoBTGAGES  (§  257*) — Assignments— Recobdinq—Noticb. 

A  recital  in  a  recorded  assignment  of  a  mortgage,  executed  by  an  as- 
signee of  the  mortgagee,  is  not  notice  under  the  recording  acts  of  the 
unrecorded  assignment  by  the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Dec.  Dig.  f  257.*1 
<3.  Mortgages  (S  534*) — Foreclosure— Sale— Effect. 

A  sale  under  a  judgment  foreclosing  a  first  mortgage,  r^idered  in  an 
action  in  which  notice  of  lis  pendens  was  filed,  carries  not  only  soch 
rights  as  the  mortgagor  who  had  sold  the  premises  and  had  acquired  a 
second  mortgage  for  the  price  had  in  the  second  mortgage,  but  also  such 
interest  therein  as  he  could  have  transferred  to  a  purchaser  for  value 
without  notice,  and  a  purchaser  at  the  sale  acquired  a  marketable  title 
as  against  the  second  mortgage  held  under  a  recorded  assignment  exe- 
cuted by  an  assignee  from  the  mortgagee  by  an  unrecorded  assignment 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Cent  Dig.  §  1555;  Dec. 
Dig.  I  534.*] 

7.  Mortgages    ({    537*)  —  Fobeclosube    Sale  — Relief    fbou    Pdbohasi— 
Grounds. 

A  corporation  purchasing  premises  at  a  mortgage  foreclosure  sale  may 
not  avoid  the  sale  by  showing  that  its  president,  who  was  a  party  de- 
fendant and  who  was  the  original  mortgagee  in  a  second  mortgage^  pro- 
cured the  corporation  to  bid  at  the  sale  to  protect  himself  from  personal 
liability  for  a  deficiency  judgment,  though  he  knew  that  he  had  assigned 
his  mortgage,  and  that  the  person  who  owned  the  same  under  the  assign- 
ment was  not  a  party  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  C^t  Dig.  §  1558;  Dec. 
Dig.  §  537.»] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  People's  Trust  Company  against  George  Tonkonogy 
and  others  to  foreclose  a  mortgage.  From  an  order  denying  the  ap- 
plication of  the  Artonbel  Realty  Company  to  be  relieved  from  its  pur- 
chase under  the  final  judgment  of  foreclosure,  it  appeals.    Ajffirmed. 

Argued  before  JENKS,  R  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

George  Tonkonogy,  for  appellant 
Hugo  Hirsh  for  respondent. 

CARR,  J.  The  appellant  the  Artonbel  Realty  Company  was  the 
purchaser  at  a  sale  held  under  a  final  judgment  of  foreclosure  of  a 
mortgage  described  in  the  complaint  and  judgment  herein.  It  made 
a  motion  at  Special  Term  to  be  relieved  from  its  purchase  on  the 
ground  that  the  title  to  the  premises  so  sold  under  the  judgment  here- 
in was  unmarketable. 

•For  other  ca>ei  m«  same  topic  &  6  zoxmbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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The  defect  claimed  to  exist  arose  as  follows:  The  mortgage  fore-  ^ 
closed  was  a  first  mortgage,  in  which  the  defendant  Tonkonogy  was  ' 
mortgagor,  and  was  made  when  he  had  title  to  the  real  property.  He 
thereafter  conveyed  the  land  to  one  Isaac  Parshelsky,  taking  back  a 
purchase-money  mortgage  to  himself  for  the  sum  of  $1,400,  which 
mortgage  was  duly  recorded.  No  assignment  of  this  second  mortgage 
out  of  Tonkonogy  appeared  of  record  at  the  time  this  action  was  be- 
gun, and  a  notice  of  pendency  thereof  filed  as  provided  in  section  1670 
of  the  Code  of  Civil  Procedure.  The  action  then  proceeded  to  judg- 
ment, and  a  sale  was  had  under  the  judgment.  The  purchaser  on  this 
motion  to  be  relieved  from  its  purchase  submitted  an  affidavit  showing 
that  Tonkonogy,  the  second  mortgagee,  had  in  fact  several  years  be- 
fore the  beginning  of  this  action  assigned  his  second  mortgage  to  Sam- 
uel Sheindelman  and  Isaac  Parshelsky  by  an  assignment  in  writing 
which  had  not  been  recorded.  These  assignees  of  the  second  mort- 
gage in  turn  assigned  the  same  to  one  Moses  L.  Parshelsky  by  an  as- 
signment in  writing,  which  was  duly  recorded  on  December  7,  1907, 
several  years  before  the  beginning  of  this  action.  Moses  L.  Parshel- 
sky was  not  made  a  party  to  this  action,  and  the  appellant  claims  that 
his  rights  as  mortgagee  are  unaffected  by  the  judgment,  and  that  the 
title  is  therefore  unmarketable.  In  the  last  instrument  of  assignment 
to  Moses  L.  Parshelsky  the  previous  assignment  of  the  second  mort- 
gage was  recited. 

[1]  Section  1671  of  the  Code  of  Civil  Procedure  provides  in  part 
as  follows: 

"Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  as  prescribed 
in  the  last  section,  the  pendency  of  the  action  is  constructive  notice,  from  the 
time  of  so  filing  the  notice  only,  to  a  purchaser  or  incumbrancer  of  the  prop- 
ert3'  affected  thereby,  from  or  against  a  defendant,  with  respect  to  whom  the 
notice  Is  directed  f  be  indexed,  as  prescribed  in  the  next  section.  A  person, 
whose  conveyance  or  incumbrance  is  subsequently  executed,  or  subsequently 
recorded,  is  bound  by  all  proceedings  taken  in  the  action,  after  the  filing  of 
the  notice,  to  the  same  extent  as  if  he  was  a  party  to  the  action.'' 

It  has  been  long  settled  that  under  this  provision  of  law  an  incum- 
brance executed  and  delivered  before,  but  not  recorded  until  after, 
the  filinp;  of  the  notice  of  pendency  of  action,  is  as  completely  cut  off 
by  the  judgment  as  if  the  holder  thereof  had  been  made  a  party  to 
the  action.    Ayrault  v.  Murphy,  54  N.  Y.  203. 

[2]  A  sale  under  a  judgment  of  foreclosure  carries  title  to  all  rights 
in  the  premises  so  sold  which  were  held  by  all  persons  bound  by  the 
judgment.  The  question  arises,  therefore,  whether  Moses  L.  Parshel- 
sky was  bound  by  the  judgment  herein,  as  he  was  not  a  party  to  this 
action  and  his  assignment  of  the  second  mortgage  was  delivered  to 
him  and  recorded  before  the  filing  of  the  notice  of  the  pendency  of  ac- 
tion. 

[3]  A  written  instrument  of  assignment  of  a  mortgage  is  not  neces- 
sary to  the  validity  of  an  assignment  thereof,  as  a  mortgage  may  be 
assigned  by  mere  delivery.  Curtis  v.  Moore,  152  N.  Y.  159,  46  N. 
E.  168,  57  Am.  St.  Rep.  506. 

[4]   If  a  written  assignment  of  a  recorded  mortgage  has  been  de- 
ivered,  it  is  not  necessairy  for  the  assignee  to  record  the  same  to  pro- 
128N.Y.S.— 67 
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tect  himself  against  a  subsequent  purchaser  of  the  real  property,  but 
such  an  assignment  is  necessary  if  the  assignee  desires  to  protect  him- 
self from  one  who  takes  a  subsequent  assignment  thereof  from  the 
same  assignor  for  value  and  without  notice.  Curtis  v.  Moore,  ut  su- 
pra. If  Tonkonogy  had  subsequently  assigned  this  mortgage  to  some 
other  persons  while  his  former  assignment  stood  unrecorded,  and  such 
persons  took  the  subsequent  assignment  for  value  and  without  notice, 
they  would  take  a  gocKi  title  to  the  mortgage,  unless  the  recitals  in 
the  last  assignment  of  said  mortgage  to  Moses  Parshelsky  of  the  prior 
unrecorded  assignment  thereof  are  to  be  deemed  constructive  notice 
under  the  recording  acts  as  to  said  unrecorded  assignment 

[B]  It  has  been  held  that  such  a  recital  in  a  recorded  instrument  as 
to  an  unrecorded  conveyance  is  not  notice  under  the  recording  acts. 
Todd  V.  Eighmie,  4  App.  Div.  9,  42,  38  N.  Y.  Supp.  304,  and  cases 
cited. 

[B]  The  sale  made  under  the  judgment  herein  carried  not  only  sudi 
rights  as  Tonkonogy  actually  had  in  the  second  mortgage,  but  like- 
wise transferred  such  interest  therein  as  he  could  have  transferred  to 
a  purchaser  for  value  without  notice.  Therefore,  to  one  so  purchasing 
under  the  judgment  herein,  the  title  was  not  unmarketable.  This  re- 
sult is  necessary  if  any  strength  whatever  is  to  be  given  to  notices  of 
pendency  of  action.  Unless  it  be  so  held,  it  will  be  very  difficult,  if 
not  impossible,  to  protect  judicial  sales  against  secret  infirmities  re- 
sulting from  devious  devices. 

[7]  The  appellant,  however,  asserts  a  further  ground  of  relief  irom 
the  sale  herein  arising  from  the  alleged  fact  that  it  is  not  a  purchaser 
in  good  faith  without  notice,  and  hence  cannot  take  a  marketable  ti- 
tle under  this  sale.  Tonkonogy,  the  original  second  mortgagee,  and 
a  defendant  in  this  action,  submits  an  affidavit  in  which  he  states  that 
he  is  the  president  of  the  appellant  corporation  herein,  and  that  he  pro- 
cured his  corporation  to  bid  at  the  sale  to  protect  him  from  personal 
liability  from  a  deficiency  judgment  on  the  bond  which  accompanied 
the  mortgage  which  was  undergoing  foreclosure  herein.  He  alleges 
that  he  well  knew  that  he  had  assigned  the  second  mortgage,  and  that 
the  person  who  owned  the  same  under  his  assignment  was  not  a  pam 
to  the  action.  He  further  alleges  that  his  knowledge  is  to  be  imputed 
to  his  corporation,  and  that,  therefore,  it  cannot  be  a  purchaser  in 
good  faith,  and  should  not  be  obliged  to  take  title.  This  plea  is  quite 
lemarkable,  but  it  should  fall  upon  deaf  ears.  Courts  are  not  to  be 
trifled  with  in  this  manner,  else  they  might  as  well  give  up  judicial 
sales  altogether. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 
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TALCOTT  V.  NATIONAL  EXHIBITION  CO. 
:Sapreme  Gonrt,  Appellate  Division,  Second  Department.     April  21,  1911.) 

1.  False  Impbisonmbnt  ({  6*) — Acts  Cowstitutino. 

Where  a  person  went  inside  the  Inclosure  of  a  baU  gronnd  to  purchase 
a  ticket  for  a  game,  and,  finding  there  were  none  left,  attempted  to 
leave,  but  the  crowd,  which  was  very  large,  pushed  in  through  the 
usual  exits,  and  special  policemen  of  the  ball  company  prevented  the 
plaintiff  from  going  out  through  such  exits,  and  detained  him  there  for 
some  hours,  a  temporary  Interference  with  the  plaintiff's  legal  right  of 
egress  could  be  Justified  as  a  proper  police  measure  to  suppress  disor- 
der and  danger;  but  defendant  owed  the  plaintiff  the  active  duty  to 
point  out  other  means  of  egress,  and  was  giillty  of  falsely  imprisoning 
him  In  falling  to  do  so. 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment,  Cent  Dig.  |9 
8,  4;   Dec.  Dig.  {  6.*] 

2.  False  Impbisonment  (|  36*) — ^Damages — Excessiveness. 

In  view  of  the  fact  that  all  damages  awarded  in  cases  of  false  im- 
prisonment partake  of  the  nature  of  smart  moneys,  an  award  of  $500 
damages  to  one  falsely  imprisoned  in  a  ball  park  for  an  hour  or  so  was 
not  excessive,  even  though  he  was  not  physically  Injured  and  showed 
no  special  damage. 

[Ed.  Note. — For  other  cases,  see  False  Imprisonment,  Cent  Dig.  H 
110-115;    Dec.  Dig.  {  36.»] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Frederick  L.  Talcott,  Jr.,  against  the  National  Exhibition 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

E.  Mortimer  Boyle  (Cornelius  J.  Sullivan,  on  the  brief),  for  appel- 
ant. 
Charles  P.  Blaney,  for  respondent 

I     .CARR,  J.     The  defendant  appeals  from  a  judgment  of  a  Trial 

I  Term  of  the  Supreme  Court  in  Westchester  county,  entered  upon  a 

I  verdict  of  a  jury  in  an  action  for  false  imprisonment,  and  from  an 

order  denying  a  motion  for  a  new  trial.    The  facts  are  as  follows : 

On  the  morning  of  the  8th  of  October,  1908,  the  plaintiff  went  into 
the  inclosure  of  the  defendant  in  the  city  of  New  York  to  buy  some 
reserved  seats  for  a  baseball  game  which  was  to  be  held  there  in  the 
afternoon  of  that  day.  These  seats  were  sold  at  a  number  of  booths 
within  the  inclosure.  The  plaintiff  was  unsuccessful  in  his  quest,  as 
all  the  reserved  seats  had  been  sold.  He  tried  to  leave  the  inclosure 
through  some  gates  used  generally  for  ingress  and  exit.  A  consider- 
able number  of  other  persons  were  trying  to  leave  the  inclosure 
through  the  same  gates  at  the  same  time.  It  appears  that  the  base- 
ball game  which  was  to  take  place  was  one  of  very  great  importance 
to  those  interested  in  such  games,  and  a  vast  outpouring  of  people 
were  attracted  to  it.  Many  thousands  of  these  came  early  in  the  day 
to  seek  admittance  to  the  ball  grounds,  and  the  result  was  that  the 

•For  other  omm  w—  tame  tople  ft  S  kvmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date^  ft  Bip'r  Indaw 
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various  gates  used  generally  for  entrance  or  exit  were  thronged  with 
a  dense  mass  of  people  coming  in.  The  plaintiff  was  prevented  by  the 
servants  of  the  defendant  from  attemptmg  to  pass  out  through  this 
throng,  and  as  a  result  of  this  interference  he  was  detained  in  the  in- 
closure  for  an  hour  or  more,  much  to  his  annoyance  and  personal  in- 
convenience. The  plaintiff  and  those  similarly  situated  made  many 
attempts  to  get  out  through  these  gates,  and  in  the  restraint  put  upon 
them  to  defeat  their  efforts  they  were  subjected  to  some  hauling  and 
pushing  by  the  defendant's  special  policemen.  Finally  the  plaintiff  and 
the  others  were  taken  through  a  club  house  within  the  inclosure  and 
allowed  to  go  out  through  the  entrance  to  the  club  house  to  the  street. 

[1]  Concededly  the  plaintiff  had  a  legal  right  to  leave  the  inclo- 
sure, and  the  defendant  had  no  legal  right  to  detain  him  therein 
against  his  will.  But  the  right  of  each  had  corresponding  duties.  A 
temporary  interference  with  the  plaintiff's  legal  right  of  egress  could 
be  justified  as  a  proper  police  measure,  if  the  plaintiff  sought  to  exer- 
cise such  right  under  circumstances  likely  to  create  disorder  and 
danger.  Assuming,  however,  that  the  defendant  was  justified  in  pre- 
venting the  plaintiff  from  passing  out  through  the  gates  in  questiofi, 
it  should  have  directed  him  to  pass  out  through  some  other  means  ot 
exit,  if  there  were  any.  The  plaintiff  told  the  agents  of  the  defendant 
of  his  desire  to  get  out,  but  received  no  directions  or  suggestions  how 
to  get  out.  .The  defendant  claims  that  the  plaintiff  might  have  gone 
out  through  other  gates  in  another  portion  of  the  field  used  for  the  en- 
trance of  motor  cars  and  other  vehicles ;  but  the  plaintiff  swears  that 
he  did  not  know  of  the  other  gates,  and  there  is  no  proof  that  his  at- 
tention was  called  to  them  in  any  way  when  he  and  the  others  sought 
to  go  out.  He  got  out  in  the  end,  not  through  the  gates  for  vehicles, 
but  through  the  club  house,  on  the  permission  and  direction  of  the 
defendant.  Granting  that  the  restraint  placed  upon  the  plaintiff  in  pre- 
venting his  going  out  through  the  gateways  through  which  he  sought 
exit  was  justifiable  as  a  police  measure,  yet  the  defendant  owed  him 
an  active  duty  to  point  out  the  other  existing  methods  of  egress.  It 
could  not  stand  idly  by,  and  simply  detain  and  imprison  the  plaintiff 
against  his  will. 

[2]  We  see  no  reason  to  interfere  with  the  verdict  of  the  jury  in  its 
finding  that  the  plaintiff's  detention  was  unjustifiable  under  the  cir- 
cumstances. The  damages  awarded  were  in  the  sum  of  $500.  The 
plaintiff  proved  no  special  damage,  nor  was  he  obliged  to.  All  dam- 
ages awarded  in  cases  of  false  imprisonment  partake  to  some  extent 
of  "smart  moneys,"  and  the  sum  awarded  here  is  not  so  excessive  as 
to  justify  interference  on  our  part. 

The  judgment  and  order  are  affirmed,  with  costs.    All  concur. 
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PEOPLE  r.  PAGNOTTA. 
(Supreme  Court,  Appellate  Division,  Second  Department.     April  21,  1913.) 

Assault  and  Battebt  (§  67*) — Self-Defense— Participation  in  Quabbel. 

That  one  voluntarily  or  willingly  takes  part  in  a  quarrel  does  not 
deprive  him  of  the  right  of  defending  himself  from  death  or  serious 
bodily  harm. 

[Ed.  Note. — For  other  cases,  see  Assault  and  Battery,  Cent.  Dig.  §§ 
96,  97;    Dec  Dig.  |  67.»1 

Appeal  from  Westchester  County  Court. 

Nicola  Pagnotta  was  convicted  of  assault  in  the  second  degree,  and 
he  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

George  C.  Andrews,  for  appellant. 

Francis  A.  Winslow,  Dist.  Atty.,  for  the  People. 

WOODWARD,  J.  The  defendant  was  indicted  for  assault, in  the 
first  degree,  alleged  to  have  been  committed  in  the  city  of  Yonkers 
on  the  23d  day  of  April,  1909,  by  shooting  one  Joseph  Castriogio- 
vanni  with  a  revolver.  Upon  the  trial  the  evidence  was  to  the  effect 
that  on  the  eyening  of  the  day  in  question  the  complaining  witness 
was  present  in  his  brother's  store  in  Yonkers,  as  was  his  custom,  with 
the  defendant  and  others,  playing  cards  and  partaking  of  refresh- 
ments; that  the  defendant  suggested  the  organization  of  a  pleasure 
club,  with  dues  of  25  cents  per  week ;  that  the  witness  declined,  say- 
ing that  he  could  not  afford  the  dues ;  that  defendant  offered  to  pay 
the  witness'  dues,  and  that  the  latter  took  offense,  and  a  quarrel  fol- 
lowed ;  that  in  the  course  of  the  altercation  the  defendant  drew  a  re- 
volver, declaring,  "If  I  missed  you  once  before,  I  will  not  miss  you 
now,"  and  then  shot  the  complaining  witness  in  the  shoulder,  doing 
serious  bodily  harm. 

The  learned  court  in  its  charge  to  the  jury  correctly  laid  down  the 
law,  explaining  the  degrees  of  assault;  and  the  verdict  of  assault  in 
the  second  degree  is,  no  doubt,  fully  sustained  by  the  evidence.  At 
the  close  of  the  charge  the  defendant's  counsel  made  several  requests 
to  charge,  which  were  granted,  and  then  the  assistant  district  attorney 
asked  the  court  to  charge  "that  if  this  jury  find  that,  at  the  tipie  this 
defendant  fired  the  shot  which  struck  the  complaining  witness,  he  was 
willingly  participating  in  a  quarrel,  that  he  cannot  claim  self-defense," 
and  this  request  was  granted.  This  was  excepted  to  in  behalf  of  the 
defendant,  and  this  is  the  only  question  of  importance  presented  by 
this  appeal. 

It  is  scarcely  open  to  question  that  this  charge  does  not  state  the 
law  in  reference  to  self-defense.  The  mere  fact  that  a  man  may  have 
voluntarily  or  willingly  taken  part  in  a  quarrel,  or  that  he  may  be  will- 
ingly quarreling  at  the  time  of  an  assault,  does  not  deprive  him  of  the 
right  to  defend  himself  against  death  or  serious  bodily  injury.  The 
fact  of  the  quarrel  is  to  be  considered  by  the  jury  in  arriving  at  its 

•For  other  cum  im  lame  topic  ft  S  numbxb  in  Dec.  ft  Am.  Digs.  1907  to  dmte,  ft  Rep'r  Indexee 
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verdict,  as  a  part  of  the  history  of  the  transaction ;  but  if  the  law  is 
as  stated  in  the  charge,  then  any  man  who  willingly  enters  into  a  quar- 
rel is  estopped  to  assert  the  right  of  self-defense,  as  that  term  is  used 
and  understood  in  the  law,  no  matter  what  the  danger  he  is  called 
upon  to  confront.  He  is  practically  outlawed.  Clearly  that  is  not  the 
law,  and  because  of  the  error  the  judgment  must  be  reversed. 
The  judgment  appealed  from  should  be  reversed.    All  concur. 


BALINSKY  V.  GROSS  et  al. 
(Supreme  Court,  Appellate  Term.     May  4,  1911.) 

1.  ATTAcmcENT  (§  350*) — Action  on  Bond— EJvidence. 

In  an  action  on  an  attachment  bond,  It  was  error  to  exclude  evid^ee 
showing  legal  services  in  defeating  the  attachment  suit. 
[Ed.  Note.— For  other  cases,  see  Attachment,  Dec.  Dig.  S  350.*1 

2.  AxTAcnMENT  (8  351*) — Action  on  Bond— Damages  Recoverable. 

Where  an  attachment  is  valid,  and  trial  of  the  action  is  necessary  to 
avoid  it,  defendant  or  his  assignor,  in  an  action  on  the  attachment  bond, 
is  entitled  to  recover  fees  of  counsel. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  H  1290-1308: 
Dec.  Dig.  §  351.»] 

3.  Attachment  (|  351*) — Action  on  Bond— Damages  Recovebable. 

To  recover,  in  an  action  on  an  attachment  bond,  the  expenses  of  the 
trial  of  the  attachment  action,  defendant  in  attachment  must  show  that 
he  applied  to  vacate  the  attachment;  but,  if  it  appears  that  motion  to 
vacate  would  have  been  futile,  failure  to  make  It  is  excusable. 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent  Dig.  ^  1290-1303: 
Dec.  Dig.  §  351.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Abraham  Balinsky  against  Anna  Gross  and  others.  From 
the  judgment,  and  from  an  order  refusing  a  new  trial,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

Argued  before  SEABURY,  LEHMAN,  and  GERARD,  JJ. 

Samuel  Silinsky,  for  appellant. 
.   H.  &  J.  J.  Lesser,  for  respondents. 

LEHMAN,  J.  The  plaintiff  sues  as  assignor  of  the  firm  of  Rivkin 
Bros,  upon  a  bond  in  the  usual  form  executed  by  the  defendants  upon 
an  application  for  a  warrant  of  attachment.  It  appears  conclusively 
that  Rivkin  Bros,  were  nonresidents  of  the  state  and  had  no  place  of 
business  in  the  city  of  New  York,  that  the  writ  of  attachment  and  the 
papers  upon  which  it  was  granted  were  sufficient  on  their  face,  and 
that  they  alleged  that  Rivkin  Bros,  were  nonresidents  and  had  no  place 
of  business  in  the  city  of  New  York,  thereby  giving  the  plaintiff  in  the 
action  the  right  to  apply  for  an  attachment  against  them,  if  she  had  a 
good  cause  of  action.  The  defendants  in  that  action  did  not  move  to 
vacate  the  attachment,  but  defended  the  action,  and  obtained  a  final 
judgment  in  their  favor  after  two  trials  and  an  appeal.  The  defend- 
ants in  this  action  do  not  dispute  their  liability  on  the  bond,  and  have 

•For  oUier  cases  see  same  topic  A  S  numbjbb  In  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  lodttv 
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not  appealed  from  the  judgment  against  them;  but  the  plaintiif  ap- 
peals from  a  judgment  in  his  favor,  because  the  amount  of  damages 
awarded  does  not  include  the  amount  of  the  counsel  fees  incurred  by 
Rivkin  Bros,  on  the  trial  of  the  action. 

[1]  The  rulings  of  the  trial  justice  in  regard  to  the  admission  of 
evidence  to  prove  the  value  of  the  counsel's  services  are  inconsistent. 
He  excluded  many  material  and  competent  questions  on  this  issue,  on 
the  ground  that  counsel  fees  incurred  on  the  trial  of  the  action  are  not 
part  of  the  damages  which  plaintiff  should  be  permitted  to  prove,  un- 
less his  assignors  first  made  a  motion  to  vacate  the  attachment.  On 
the  other  hand,  he  did  thereafter  admit  considerable  testimony  on  this 
issue,  and  charged  the  jury  to  allow  the  plaintiff  the  reasonable  value 
of  the  counsel's  services.  The  jury,  however,  apparently  disregarded 
the  undisputed  evidence  as  to  the  value  of  these  services.  Under  such 
circumstances,  the  rulings  which  prevented  the  plaintiff  from  showing 
these  services  in  detail,  so  that  the  jury  could  form  a  clear  idea  of  the 
value  of  the  services,  presents  in  my  opinion  clearly  prejudicial  error, 
unless  the  first  impression  of  the  trial  justice  that  the  plaintiff  was  not 
entitled  to  such  damages  was  correct. 

[2]  The  question  whether  fees  of  counsel  employed  for  the  trial  of 
the  action  are  damages  sustained  by  reason  of  the  attachment,  within 
the  meaning  of  the  bond,  is  not  free  from  doubt.  The  Court  of  Ap- 
peals expressly  refused  to  pass  upon  this  question  in  the  case  of  Tyng 
V.  American  Surety  Co.,  174  N.  Y.  166,  at  page  169,  66  N.  E.  668.  In 
this  department,  however,  there  is  ample  authority  for  the  view  that: 

"Where  the  trial  of  the  action  is  rendered  necessary  to  dissolve  an  injunc- 
tion or  vacate  an  attachment,  the  expenses  of  the  trial  are  recoverable." 
Tyng  V.  American  Surety  Co.,  69  App.  Dlv.  137,  74  N.  Y.  Supp.  502. 

"Where  the  defendant  is  a  nonresident,  and  without  the  attachment  would 
not  have  been  brought  within  the  jurisdiction  of  the  court,  but,  owing  to  the 
attachment,  is  obliged,  for  the  protection  of  his  property,  to  appear  and  sub- 
sequently go  to  trial  upon  a  claim  which  is  then  adjudged  to  be  one  upon 
which  he  is  not  liable,  he  may  recover  the  expenses  of  the  trial."  Tyng  v. 
American  Surety  Co.,  48  App.  Div.  240,  62  N.  Y.  Supp.  843. 

[3]  To  recover  the  expenses  of  the  trial,  the  defendant  in  the  at- 
tachment action  must  show  that  he  has  made  all  reasonable  efforts  by 
application  to  the  court  to  vacate  the  attachment  for  those  expenses 
which,  so  far  as  the  attachment  was  concerned,  might  not  have  become 
necessary  had  he  exhausted  his  remedy.  Where,  however,  it  appears 
that  a  motion  to  vacate  would  be  futile,  it  cannot  be  said  that  tiie  de- 
fendant has  failed  to  make  every  reasonable  effort  to  vacate.  Fixel 
v.  Tallman,  1 16  N.  Y.  Supp.  639.  It  is  true  that  it  was  decided  in  the 
case  of  Northampton  v.  Wylie,  52  Hun,  147,  4  N.  Y.  Supp.  907,  that 
in  the  absence  of  such  la  preliminary  motion  there  can  be  no  recovery 
for  the  expenses  of  the  trial,  even  though  such  a  motion  would  prob- 
ably have  proved  ineffectual ;  but  in  that  case  the  attachment  was  in- 
valid on  its  face,  and  the  mption  would  probably  have  proved  ineffec- 
tual only  because  the  courts  were  then  proceeding  uppn  an  erroneous 
construction  of  the  law.  Where,  however,  the  attachment  itself  is 
valid,  and  the  trial  of  the  action  is  an  absolute  necessity  to  rid  the  de- 
fendant of  the  attachment,  the  authority  of  Northampton  Bank  v. 
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Wylie  does  not  apply.    Ives  v.  Ellis,  35  Misc.  Rep.  333,  71  N.  Y.  Supp. 
971,  affirmed  67  App.  Div.  619,  73  N.  Y.  Supp.  1137. 

It  follows  that  the  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


LONGWORTH  v.  LONGWORTH  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

Husband  and  Wife  (§  6*) — ^Avoidance  of  Husband's  Con  vetanck— Plead - 
I  n  g— Essen  ti  als  . 

A  complaint  by  a  wife  to  set  aside  a  deed  from  her  husband  to  his  sis- 
ter !s  insufficient  where  it  fails  to  show  that  the  conveyance  was  made 
to  defeat  her  support,  or  that  she  has  taken  or  intends  to  take  action  to 
enforce  her  support. 

[Ed.  Note.— For  other  cases,  see  Husband  and  Wife,  Cent  Dig.  i  17; 
Dec.  Dig.  i  6.*] 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Hannah  S.  Longworth  against  William  H.  Longworth  and 
another.  From  an  order  refusing  judgment  on  the  pleadings,  defend- 
ants appeal.     Modified. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

Alfred  T.  Davison,  for  appellants. 
George  Wallace,  for  respondent. 

THOMAS,  J.  The  plaintiff,  married  to  the  defendant  William  H. 
Longworth  in  June  and  abandoned  by  him  on  September  22d  of  1909, 
seeks  by  this  action  to  set  aside  a  deed  by  him  executed  to  his  sister,  a 
defendant,  on  September  10,  1909,  conveying  two  pieces  of  land,  one 
of  which  the  defendants,  in  collusion  with  the  mortgagee,  suffered  to 
be  sold  in  default  of  the  payment  of  a  mortgage  thereon,  principal 
$1,000,  interest  $30,  and  to  the  net  proceeds  of  which  on  the  sale,  $14,- 
146.27,  deposited  with  the  county  treasurer,  the  defendant  Mary  A. 
Longworth  claims  title.  She  does  not  allege  that  she  has  or  will  bring 
suit  for  separation  and  support,  nor  does  she  in  the  complaint  indi- 
cate any  intention  to  do  so.  She  simply  asks  that  the  title  to  the 
land  and  the  proceeds  of  the  piece  sold  be  declared  in  her  husband. 
For  what  purpose  and  to  what  end  does  not  appear.  The  complaint 
is  berefit  of  purpose.  It  indicates  that  the  husband  had  large  means, 
and,  so  far  as  appears,  could  respond  to  his  duty  for  her  support. 
But  the  degree  and  manner  of  her  support  would  depend  upon  the 
amount  of  his  property,  and  he  would  not  be  permitted,  with  intent 
to  defraud  her,  to  alienate  his  property,  for  such  action  on  his  part, 
if  it  did  not  destroy  his  entire  ability  to  support  her,  would  diminish 
the  amount  of  property  by  which  her  support  would  be  measured  and 
impair  his  ability  to  respond  therefor.  The  pleadings  should  at  least 
show  that  the  husband  by  the  fraudulent  transfer  of  his  property,  in 
which  both  defendants  participated,  would)  if  effectual,  deprive  the 

*For  other  cases  see  same  topic  &  9  numbeb  in  Dec.  &  Am.  Dlgft.  1907  to  dat«,  ft  Rep'r  IndesM 
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husband  of  means  to  support  his  wife  in  a  manner  conforming  to  his 
previous  station,  and  that  such  was  the  purpose  of  the  parties  respect- 
ing it.  Moreover,  the  pleadings  should  show  that  the  plaintiff  had  tak- 
en action  to  enforce  her  support  by  her  husband,  or  that  she  intended 
to  do  so,  and,  while  such  prayer  is  not  indispensable,  it  would  be  fit- 
ting to  ask  that  the  property  transferred  be  appropriated  to  the  wife's 
support  pending  determination  by  the  court  in  proper  action  brought 
therefor.  If  it  be  that  the  wife  since  the  action  was  begun  has  taken 
proceedings  for  divorce,  separation  with  alimony,  or  if  such  has  al- 
ready been  awarded  her,  a  supplementary  complaint  may  be  ordered. 
While  the  complaint  in  its  present  state  is  technically  defective,  it 
should  not  be  dismissed  without  opportunity  for  amendment.  The 
following  review  of  decisions  will  illustrate  that  the  wife  should,  in 
an  action  brought  by  her  to  set  aside  the  conveyance,  present  to  the 
court  something  more  than  a  statement  that  it  was  made  in  contem- 
plation of  his  (the  husband's)  abandonment,  and  for  the  purpose  of 
"putting  his  property  where  it  could  not  be  reached  by  any  such 
order  of  this  court  as  might  be  intended  aiid  made  to  provide  for  the 
support  and  maintenance  of  plaintiff  out  of  his  estate." 

In  Holland  v.  Holland,  121  Mich.  109,  79  N.  W.  1102,  the  com- 
plainant, wife,  had  procured  a  decree  separating  her  from  her  husband 
and  for  ascertaining  what  alimony  should  be  paid  her,  and,  as  it 
was  necessary  to  know  the  extent  of  the  husband's  property,  a  bill 
was  filed  to  set  aside  a  deed  executed  by  him  to  his  mother,  to  which 
his  wife's  signature  was  obtained  by  fraudulent  representations.  It 
was  found  and  decreed  accordingly  that  the  deed  was  given  in  antici- 
pation .of  divorce  proceedings  to  be  instituted  by  him  to  avoid  pay- 
ment of  alimony  therein,  and  that  it  was  void,  inasmuch  as  it  was 
procured  by  fraud  and  was  made  with  "intent  to  hinder,  delay,  or  de- 
fraud creditors  or  other  persons  of  their  lawful  suits,  damages,  for- 
feitures, debts,  or  demands,  as  against  the  persons  so  hindered,  de- 
layed, or  defrauded."    The  court  said : 

"It  will  be  noticed  that  this  statute  Is  not  limited  to  creditors,  but  extends 
to  other  persons,  and  is  not  limited  to  debts,  but  extends  to  suits,  damages, 
forfeitures,  and  demands.  The  cause  for  which  complainant  was  granted  a 
divorce  was  one  existing  prior  to  December  27,  1895,  the  date  of  the  deed  in 
question.  It  is  my  conclusion  that  when  a  wife  has  a  cause  for  divorce,  and 
her  husband,  to  avoid  paying  alimony,  conveys  away  his  property,  the  con- 
veyance is  void  under  this  statute  as  to  her.  While  not  in  the  strict  letter  a 
creditor,  she  comes  within  the  term  'other  persons,*  and  while  not,  strictly 
spealving,  delayed  in  the  collection  of  a  debt,  she  is  hindered,  delayed,  or  de- 
frauded out  of  her  demands.  Lott  v.  Kaiser,  61  Tex.  673 ;  Felgley  v.  Feigley, 
7  Md.  537,  61  Am.  Dec.  375;  Bouslough  v.  Bouslough,  68  Pa.  405,  500;  Wer 
V.  Tyler,  126  111.  525  [21  N.  E.  616],  9  Am.  St.  Rep.  042 ;  2  Bish.  Mar.  Div.  & 
Sep.  §§  1103,  1104,  and  cases  cited.  OThis  principle  controls  when  the  convey- 
ance is  made  before  the  divorce  proceedings  are  commenced,  but  in  antici- 
pation of  them.  Damon  v.  Damon,  28  Wis.  515;  Green  v.  Adams,  59  VL  602 
[10  Atl.  742],  59  Am.  Rep.  761;   Bailey  v.  Bailey,  61  Me.  361." 

It  will  be  observed  that  the  wife  had  a  decree  for  separate  sup- 
port, for  alimony,  and  that  it  was  necessary  to  learn  what  title  her 
husband  had  in  the  land  for  the  very  purpose  of  fixing  the  amount  of 
the  alimony,  and  that  the  deed  was  void  as  to  her  for  fraud.  I  find 
nothing  substantial  in  this  decision  to  aid  the  bare  complaint  in  ques- 
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tion,  as  the  plaintiff  alleges  nothing  beyond  a  mere  prayer  to  set  a 
deed  aside  because  given  in  anticipation  of  abandonment. 

Tyler  v.  Tyler,  126  111.  525,  2^  N.  E.  616,  9  Am.  St.  Rep.  642. 
was  an  action  in  equity  for  the  reconveyance  of  property  by  a  father 
conveyed  to  the  son  to  delay,  hinder,  and  defraud  the  former's  wife 
in  the  assertion  of  her  right  to  a  separate  maintenance.  The  convey- 
ance was  made  after  separation,  a  publication  by  the  husband  that 
he  would  not  pay  her  bills,  and  in  anticipation  of  proceedings  for  sep- 
aration, which  were  instituted  after  the  conveyance  and  before  the 
biM  for  reconveyance  was  filed.  The  principle  applied  merely  was 
that,  where  a  husband  conveys  his  property  to  defraud  his  wife  in  the 
matter  of  support,  the  court  will  not  aid  him  to  recover  it.  The  wife 
did  not  interpose,  but,  had  she  done  so,  it  would  have  appeared  that 
she  had  brought  action  for  separation. 

In  Scott  V.  Magloughlin,  133  111.  33,  24  N.  E.  1030,  the  bill  was  filed 
in  equity  to  foreclose  a  deed  of  trust  made  to  defraud  a  wife  and  to 
prevent  her  from  obtaining  alimony  in  pending  divorce  proceedings, 
and  it  was  said  that  "the  trust  deed,  having  been  made  wth  this  fraud- 
ulent design,  will  not  be  enforced  in  a  court  of  equity." 

In  Chittenden  v.  .Chittenden,  22  Ohio  Cir.  Ct.  R.  498,  the  husband, 
for  the  purpose  of  defrauding  his  wife  of  her  support  and,  as  I  in- 
fer from  the  opinion,  subjecting  her  dower  interest  thereto,  by  fraud- 
ulent representations  procured  her  signature  to  a  mortgage  covering 
all  his  property,  executed  without  consideration,  to  his  relative.  The 
opinion  says: 

"Can  she  in  a  court  of  equity  have  this  mortgage  set  aside,  so  far  as  her 
rights  are  concerned,  and  her  claim  as  a  wife,  if  she  has  any,  made  superior 
to  the  mortgage?" 

The  proof  was  that  the  husband  by  fraud  procured  her  signature  to 
the  mortgage,  and  thereupon  abandoned  her,  and  that  she  thereafter 
instituted  an  action  for  separation  and  alimony;  and  the  court  held 
that  the  transaction  was  such  fraud  that  she  by  virtue  of  her  right 
for  her  support  and  maintenance  was  his  creditor,  and  could  assert 
her  claim  in  the  action  brought  to  cut  them  off.    The  opinion  states : 

"V^^e  find  that  this  was  a  fraud  upon  the  rights  of  the  wife,  and  that  her 
right  to  support  and  alimony  is  of  such  a  character  that  she  may  assert  her 
claim  as  a  creditor  in  this  action." 

It  was  necessary  that  she  should  assert  her  right  then  or  never. 

In  De  Ruiter  v.  De  Ruiter,  28  Ind.  App.  9,  62  N.  E.  100,  91  Am. 
St.  Rep.  107,  the  action  was  to  procure  a  decree  of  divorce  and  secure 
alimony  in  favor  of  appellee,  and  also  to  set  aside  such  conveyance  as 
fraudulent.  The  court  found  that  the  wife  was  entitled  to  a  decree  foi 
divorce  and  alimony,  to  subject  the  land  sold  to  the  payment  of  ali- 
mony, and  it  was  considered  that  it  was  necessary  to  aver  that  the 
husband  at  the  time  of  the  conveyance  was  insolvent,  and  that  it  was 
shown  that  at  the  time  of  the  conveyance  he  had  not  sufficient  prop- 
erty to  satisfy  the  wife's  claim.  This  case  shows  also  execution  of 
conveyances  by  the  wife  procured  by  fraud.  It  was  decided  that  the 
wife  was  a  continuous  creditor,  and  as  such  entitled  to  attack  the  con- 
veyance. 
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In  Feigley  v.  Feigley,  7  Md.  537,  61  Am.  Dec.  375,  a  wife  filed  a 
bill  for  a  divorce  a  vinculo  for  abandonment  and  desertion  and  non- 
support  and  for  an  award  for  support  for  herself  and  children,  and 
for  injunction  restraining  defendant  from  transferring  his  property. 
An  amended  or  supplemental  bill  reiterated  the  allegations  of  abandon- 
ment and  desertion,  and  charges  that  to  oppress  and  deprive  her  of  all 
hope  of  provision  out  of  his  property  the  husband,"  confederating  with 
his  sister  for  that  purpose,  at  a  date  subsequent  to  the  filing  of  the  orig- 
inal bill,  for  an  inadequate  consideration  made  a  fictitious  conveyance 
to  her,  to  save  the  same  for  his  benefit,  of  all  his  interest  in  the  estate 
of  his  deceased  father.  The  decree,  so  far  as  it  annulled  the  deed,  was 
reversed  on  grounds  not  here  pertinent,  but  the  court  in  the  opinion 
stated : 

''The  first  objection  taken  by  the  defendant  to  this  bUl  1b  that  there  does 
not  subsist  such  a  relation  between  a  husband  and  wife  as  would  entitle  the 
latter  to  assail  her  husband^s  conveyances  upon  the  ground  of  fraud  as  might 
be  done  In  the  case  of  an  ordinary  creditor  at  common  law,  or  under  the  stat- 
ute of  Elizabeth,  who  finds  himself  hindered,  delayed,  or  defrauded  by  means 
of  such  a  conveyance.  In  other  words,  does  the  wife  stand  in  relation  to  her 
husband  in  reference  to  her  claim  upon  him  for  support,  or  for  alimony,  In 
the  same  attitude  that  a  creditor  stands  towards  his  debtor?  We  think,  to  a 
certain  extent,  she  does.  The  language  of  the  statute  of  Elizabeth  is  surely 
firoAd  eneogh  to  f  mlwanB  «icii  a  ^aae.  It  provides  'that  all  and  every  grant, 
•  ♦  ♦  for  the  Intent  or  purpose  to  delay,  hinder  and  defraud  creditors, 
and  others,  of  their  just  and  lawful  actions,  ♦  ♦  •  shall  be  void,*  etc. 
The  statute  seems  to  design  to  embrace  others  than  those  who  are  strictly  and 
technically  creditors ;  and  if  under  such  a  comprehensive  clause,  as  'creditors 
and  others,'  a  wife,  who  has  been  made  the  victim  of  her  husband's. fraud,  is 
not  to  be  included,  we  are  at  a  loss  to  ascertain  to  whom  else  it  was  designed 
to  relate.  We  do  not  wish  to  be  understood  as  carrying  this  doctrine  to  an 
extent  which  would  Impose  any  restraint  upon  the  husband  in  the  free  and 
unlimited  exercise  of  his  right  to  alienate  his  property  at  will,  even  though  in 
the  exercise  of  this  right  he  strips  himself  of  all  means  of  supporting  or 
maintaining  his  wife,  luovided  he  does  so  bona  fide,  and  with  no  design  of 
defrauding  her  of  her  just  claims  upon  him  and  his  estate;  the  fraudulent 
intent  In  aU  such  cases  being  the  true  test  of  the  validity  of  the  transaction. 
Ricketts  v.  Ricketts,  4  GiU,  105." 

The  distinction  between  the  bill  and  the  one  at  bar  is  evident. 

In  Lott  V.  Kaiser,  61  Tex.  665,  there  was  an  attempt  to  avoid  a 
present  conveyance  by  a  father  to  children  made  with  intent  to  avoid 
the  claims  of  his  wife  in  a  suit  for  divorce  and  alimony  pending  when 
the  deed  was  made.  The  wife  did  not  attack  the  deed.  In  the  opin- 
ion it  is  said : 

"It  seems  to  be  well  settled  that,  pending  a  divorce  suit,  a  wife  asserting 
a  just  claim  for  alimony  is  within  the  meaning  of  statutes  prohibiting  fraud- 
ulent conveyances  to  be  deemed  a  creditor." 

In  Bouslough  v.  Bouslough,  68  Pa.  495,  the  wife  in  1865  obtained 
a  decree  of  divorce  with  alimony,  and  brought  action  to  reach  an  in- 
terest in  his  father's  estate  which  the  husband  had  transferred  to  his 
brother.    The  opinion  states : 

"There  is  no  reason  why  a  wife  whose  husband  has  deserted  her,  and  re- 
fused to  perform  the  duty  of  maintenance,  or  who  by  cruel  treatment  has 
comi>elled  her  to  leave  his  house,  and  commence  proceedings  for  divorce  and 
maintenance,  should  not  be  viewed  as  a  quasi  creditor  in  relation  to  the  ali- 
mony which  the  law  awards  to  her.    So  long  as  she  is  receiving  maintenance, 
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and  is  under  his  wing  as  It  were,  she  Is  bound  by  his  acts  as  to  his  pefsoual 
estate;  but,  when  she  is  compelled  to  become  a  suitor  for  her  rights,  her  re- 
lation becomes  adverse,  and  that  of  a  creditor  in  fact,  and  she  is  not  to  be 
balked  of  her  dues  by  his  fraud.  But  It  is  argued  that  this  cannot  exist  until 
a  decree  be  made  for  the  alimony.  But  why  Is  her  case  before  the  decree  not 
as  much  within  the  spirit  and  intent  of  St  13  Eliz.  as  that  of  a  subsequent 
creditor  who  was  Intended  to  be  affected  by  a  deed  made  before  his  debt  was 
contracted,  but  in  view  of  It?  It  is  not  doubted  that  a  voluntary  conveyance 
made  in  contemplation  of  future  debts  to  be  contracted,  and  with  a  view  to 
defeat  them.  Is  within  the  spirit  of  that  statute,  though  not  within  its  let- 
ter. Thompson  v.  Dougherty,  12  Serg.  &  R.  448 ;  Snyder*  v.  Christ,  39  Pa. 
506 ;  Ammon's  Appeal,  (S3  Pa.  284.  Indeed,  her  right  stands  on  higher  ground ; 
for  the  duty  of  maintenance  existed  before  he  made  his  assignment.  The 
latter  was  made  in  1861,  while  the  proceeding  for  the  divorce  was  commenced 
in  1860.  We  are  of  opinion,  therefore,  that  the  assignment  by  Jacob  H.  Bons- 
lough  to  Philip  Bouslough  of  all  his  Interest  in  his  father's  estate  made,  as  the 
Jury  have  found,  with  Intent  to  defeat  the  plaintiff  of  her  claim  for  alimony, 
falls  within  the  spirit  and  intent  of  St  13  Eliz.,  and  is  avoided  by  it  That 
alimony  in  its  nature  falls  clearly  within  the  class  of  subjects  provided  for 
in  the  statute  may  be  seen  by  a  reference  to  Heath  v.  Paige,  63  Pa.  108  [3 
Am.  Rep.  533]." 

In  Damon  v.  Damon,  28  Wis.  510,  the  wife  brought  the  action  for 
divorce  and  asked  for  alimony,  and  charged  that  the  husband  caused 
certain  lands  purchased  by  his  earnings  to  be  conveyed  to  a  person, 
made  a  defendant,  for  the  purpose  o^  defrauding  plaintiff  and  to 
prevent  her  recovering  from  the  husband  support  for  herself  and 
children,  alimony,  and  suit  money.  It  was  decided  that  the  action 
could  be  maintained  in  the  form  presented. 

In  Green  v.  Adams,  59  Vt.  602,  10  Atl.  742,  59  Am.  Rep.  761,  a  wife 
obtained  a  decree  for  divorce,  which  awarded  her  as  alimony  all  the 
funds  placed  in  the  hands  of  a  person  as  trustee  for  certain  purposes, 
among  others  for  the  support  of  his  wife,  so  long  as  she  remained 
such.  The  question  of  title  to  the  fund  came  up  between  the  wife  un- 
der her  decree  and  her  husband's  judgment  creditor.  The  court  flecid- 
ed  that  the  "conveyance  was  made  expressly  to  defeat  her  right  to 
alimony,  and  was  to  take  effect  against  her  on  her  obtaining  a  divorce." 
It  was  decided  that  the  conveyance  wa^  void  as  to  the  wife,  falling 
under  the  statute  against  "fraudulent  and  deceitful  conveyances,"  etc 
Section  4155,  R.  L.    The  opinion  states: 

"The  decree  of  alimony  to  the  defendant,  Hattle  V.  Adams,  by  the  County 
Court,  included  all  the  funds  and  property  remaining  in  the  hands  of  the 
orator  in  whatever  form  the  same  might  be.  This  decree  avoided  the  whole 
conveyance,  and  passed  the  title  of  the  fund  remaining  in  the  hands  of  the 
orator  and  the  two  uncollected  notes  against  h.  W.  Seaver  to  said  Hattle.  and 
she  is  entitled  to  hold  the  same  against  the  defendant  George  W.  Folsom  and 
the  other  defendant.  She  would  also  hold  the  money  in  the  hands  of  the  ora- 
tor even  if  Folsom*s  claim  was  within  the  statute;  for  the  decree,  and  the 
notification  thereof  to  the  orator,  established  and  perfected  her  right  to  it 
before  the  service  of  the  trustee  writ" 

In  Bailey  v.  Bailey,  61  Me.  361,  the  wife  obtained  a  divorce  from 
her  husband,  and  the  possession  and  use  of  real  estate  was  assigned  to 
her  as  alimony,  and  it  was  decided  in  an  action  involving  such  real  es- 
tate that  its  conveyance  was  fraudulent  and  void,  as  it  was  made  "to 
prevent  the  plaintiff  from  enforcing  such  decree  of  alimony  or  other 
aid  as  might  be  awarded  her." 
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The  order  should  be  modified  by  directing  that  the  complaint  be  dis- 
missed, with  leave  to  the  plaintiff  to  serve  an  amended  or  supple- 
mentary complaint,  or  botii,  within  twenty  days  after  the  entry  of  the 
order  herein,  without  costs.  All  concur,  BURR,  J.,  in  separate  mem- 
orandum. 

BURR,  J.  I  concur  in  the  result.  I  do  not  wish  to  seem,  even  by 
implication,  to  determine  in  advance  what  woiild  be  a  good  complaint. 


In  re  MACHOLDT. 
<Stipreme  Court,  Appellate  Division,   Second  Department.     April  21,   1911.) 

1.  MANDAinrs  (S  106*) — ^Adequacy  of  Othek  Bemedt  at 'Law. 

In  the  absence  of  any  other  adequate  remedy  at  law,  the  court  may 
by  mandamus  compel  the  comptroller  of  the  city  of  New  York  to  pay  an 
award  out  of  a  fund  which  has  been  provided  for  that  particular  pur* 
pose. 

fEd.  Note.— For  other  cases,  see  Mandamus,  Cent.  Dig.  {§  224-234; 
Dec.  Dig.  {  106.*] 

1L  Mandamus  (§  111*) — Compelling  Payment  of  Awards— Statutes— "Man- 
date." 

Under  Code  Civ.  Proc.  {  33i3,  subd.  2,  defining  the  word  "mandate" 
to  include  a  writ,  issued  out  of  a  court,  commanding  an  officer  to  do 
or  to  refrain  from  doing  an  act  therein  specified,  and  Greater  New  York 
Charter  (Laws  1901,  c.  466)  f  1001,  authorizing  the  court,  on  application 
of  any  person  to  whom  an  award  has  been  made  in  proceedings  to  ac- 
quire land,  to  require  the  comptroller  to  pay  the  award,  and  to  enforce 
the  mandate  as  other  mandates  are  enforced,  the  court  may  by  manda- 
mus compel  the  comptroller  to  pay  an  award,  and  the  fact  that  costs  are 
more  than  they  would  be  if  the  applicant  for  mandamus  had  l>een  con- 
tent with  an  order  is  a  matter  which  may  not  be  considered,  when  he 
was  denied  the  award,  to  which  he  was  legally  entitled. 

[Ed.  Note. — ^For  other  cases.  Pee  Mandamus,  Dec.  Dig.  §  111.* 
For  other  definitions,  see  Words  and  Phrases,  vol.  5,  p.  4331;    vol. 
8,  p.  7715.] 

3.  Mandamus  (S  1*) — Nature  of  "MANDAirus." 

''Mandamus*'  is  a  command  issuing  from  a  court  of  law,  in  the  name 
of  the  state,  directed  to  some  inferior  court,  ofllcer,  corporation,  or  per-  . 
son,  requiring  the  doing  of  a  particular  thing  specified,  which   apper- 
tains to  their  ofiloe  or  duty. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Cent  Dig.  §S  1-3;    Dec. 
Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  6,  pp.  4323-4330: 
vol.  8,  pp.  7714,  7715.] 

Appeal  from  Special  Term,  Queens  County. 

Application  for  mandamus  by  Francis  Macholdt,  directed  to   Wil- 
liam A.  Prendergast,  as  Comptroller  of  the  City   of   New  York,  to 
compel  the  Comptroller  to  pay  the  amount  of  an_  award.    From  an 
order  directing  the  issuance  of  a  peremptory  writ,   the  Comptrouer 
appeals.    Affirmed.  ^     t>ttt>x* 

Argued    before   JENKvS,    P.    J.,    and    HIRSCHBFRG,    Bl^^U, 
WOODWARD,  and  RICH,  JJ. 


^For  other  cmm  M6  same  topic  ft  I  kUmbkb  in  Dec.  ft  Am.  Digs.  190T  to  data*  •  ^^ 

.     Digitized  by  VnOOQ IC 


1070  128  NEW  YORK  SCPPLBMBNT  (Sup.  CL 

Joel  J.  Squier  (Joseph  J.  Myers  and  G.  E.  Draper,  on  the  brief), 
for  appellant. 

Benjamin  Trapnell  (Joseph  A.  Flannery,  on  the  brief),  for  respond- 
ent. 

WOODWARD,  J.  It  is  not  seriously  contended  on  this  appeal 
that  the  respondent  is  not  entitled  to  an  order  directing  the  comptroller 
of  the  city  of  New  York  to  pay  the  amount  of  the  award  for  damage 
parcel  No.  182  in  the  above-entitled  proceeding.  The  objection  is 
raised  that  the  court  has  directed  that  a  peremptory  writ  of  mandamus 
issue  in  place  of  an  ordinary  order  of  the  court,  and  that  the  costs  of 
$50  are  burdensome  upon  the  city.  Section  1001  of  the  Greater  New 
York  charter  provides  that : 

"All  damages  awarded  by  the  commissioners  of  estimate  and  assessmoit 
with  Interest  thereon  from  the  date  of  said  report,  and  all  costs  and  expenses 
which  may  be  taxed,  shall  be  paid  by  the  city  of  New  York,'*  etc 

And  then  it  is  provided  that: 

"The  person  or  persons  to  whom  awards  shall  be  made  In  such  proceedings, 
and  the  person  or  persons  in  whose  favor  costs  and  expenses  may  be  taxed, 
shall  not  have  an  action  at  law  against  the  city  of  New  York  for  such 
awards,  costs,  or  expenses,  but  the  court  In  which  such  proceedings  hare 
been  had,  upon  the  application  of  any  such  person  or  persons.  In  case  of 
the  failure  of  the  comptroller  of  said  city  to  pay  the  same  within  thirty 
days  after  demand  therefor,  shall  require  and  direct  the  comptroUer  to  pay 
said  awards,  costs,  and  expenses  from  the  said  fimd,  and  enforce  said  order 
or  mandate  in  the  same  manner  as  other  orders  and  mandates  of  said  court 
are  enforced." 

[  1  ]  There  can  be  no  doubt,  if  there  was  no  other  adequate  remedy 
at  law,  the  court  would  be  justified  in  issuing  its  writ  of  per  emptor}' 
mandamus  to  compel  the  comptroller  of  the  city  of  New  York  to  pay 
an  award  out  of  a  fund  which  had  been  provided  for  that  particular 
purpose,  without  any  statutory  provision. 

[2]  The  statute  in  this  case  takes  away  the  right  to  an  action  at 
law,  and  makes  it  the  duty  of  the  court  to  "require  and  direct  the 
comptroller  to  pay  said  awards,"  without  prescribing  the  form  in 
which  the  comptroller  is  to  be  required  or  directed  to  act,  except  that 
upon  "the  application  of  any  such  person  or  persons"  the  court  is  to 
"require  and  direct  the  comptroller  to  pay,"  and  that  the  court  shall 
"enforce  such  order  or  mandate  in  the  same  manner  as  other  orders 
and  mandates  of  said  court  are  enforced."  Subdivision  2  of  section 
3343  of  the  Code  of  Civil  Procedure  defines  a  "mandate"  as  includ- 
ing— 

"a  writ,  process,  or  other  written  direction,  issued  pursuant  to  law,  out  of 
a  court,  or  made  pursuant  to  law,  by  a  court,  or  a  Judge,  or  a  person  acting 
as  a  Judicial  officer  and  commanding  a  court,  board,  or  other  body,  or  an 
officer,  or  other  person,  named  or  otherwise  designated  therein,  to  do,  or  to 
refrain  from  doing,  an  act  therein  speclfled." 

[3]  And  a  mandamus  is  defined  as — 

*'a  command  issuing  from  a  court  of  law  of  competent  Jurisdiction,  in  the 
name  of  the  state  or  soTereign,  directed  to  some  Inferior  court  officer,  cor- 
poration, or  person,  requiring  them  to  do  some  particular  thing  therein  sped- 
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fled,  which  appertains  to  their  office  or  duty."    19  Am.  ft  Eng.  Ency.  of 
Law,  716. 

Obviously  the  duty  of  the  court  to  "require  and  direct  the  comp- 
troller to  pay"  is  broad  enough  to  authorize  the  issuing  of  a  mandate, 
and  this  is  clearly  provided  for  by  the  statute,  and  a  "mandate,"  as 
defined  by  the  Code  of  Civil  Procedure,  is  comprehensive  enough  to 
include  a  writ  of  mandamus ;  and  as  the  court  is  set  in  motion  "upon 
the  application  of  any  such  person  or  persons,"  and  the  court  is  au- 
thorized to  issue  a  mandate  requiring  and  directing  the  comptroller 
to  pay,  we  know  of  no  good  reason  why  the  court  should  not,  upon 
the  application  of  a  person  whose  money  is  unlawfully  withheld,  issue 
its  mandate  in  the  form  of  a  writ  of  mandamus.  The  respondent  has 
an  absolute  lawful  right  to  his  money.  He  has  a  right  to  make  the 
application  to  the  court  in  any  form  which  pleases  him,  and  the  court 
has  the  right  to  grant  the  relief  asked  for  by  the  issuance  of  its  man- 
date requiring  and  directing  the  comptroller  to  pay  the  award.  If  the 
costs  are  more  than  they  would  be  if  the  respondent  had  been  content 
with  an  order,  that  is  a  matter  which  might  have  been  taken  into  con- 
sideration when  the  respondent  was  denied  his  money,  and  we  are 
not  disposed  to  put  him  to  further  trouble  and  expense  in  securing 
that  which  belongs  to  him  as  a  matter  of  right,  because  it  may  be  more 
expensive  to  the  plaintiff  than  some  other  method  would  have  been. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


In  re  SIMMONS  et  al.  (HIU  View  Reservoir,  Section  No.  1). 
(Supreme  Court,  Appellate  Division,  Second  Department    April  21,  1911.) 

Eli£iNENT  Domain  (§  253*) — Damages— Award— Appeal. 

Under  Laws  1905,  c.  724.  authorizing  the  acquisition  of  land  for  a  water 
supply  for  the  city  of  New  York,  and  providing  for  appeals  from  the 
appraisal  and  report  of  commissioners,  as  confirmed  by  the  court,  etc., 
no  appeal  lies  from  an  order  setting  aside  the  report  of  commissioners 
and  directing  a  new  trial  before  a  new  commission  to  determine  the 
just  compensation  for  the  property  tal^en. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  {§  660- 
6W;   Dec.  Dig.  |  253.*] 

Appeal  from  Special  Term,  Westchester  County. 

Application  by  J.  Edward  Simmons  and  others,  constituting  the 
Board  of  Water  Supply  of  tl^e  City  of  New  York,  for  the  condemna- 
tion of  land  for  a  reservoir.  From  an  order  of  the  Special  Term  (66 
Misc.  Rep.  204,  121  N.  Y.  Supp.  113),  setting  aside  the  report  of  the 
commissioners  and  directing  a  new  trial  of  a  claim  for  damages  be- 
fore a  new  commission,  the  owners  appeal.    Dismissed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
WOODWARD,  and  RICH,  JJ. 

Benjamin  Trapnell,  for  appellants. 
H.  T.  Dykman,  for  respondent. 

•For  other  easM  see  eain^  topic  A  I  muicbbb  in  Dec.  it  Am.  Digi.  1907  to  date,  it  Rep'r  Indezee 
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WOODWARD,  J.  The  report,  which  has  been  denied  confirmation 
by  the  court  at  Special  Term,  awarded  to  the  trustees  of  the  estate  of 
Enoch  R.  Ware  the  sum  of  $76,200  as  compensation  for  the  land  tak- 
en, and  designated  on  the  maps  as  "damage  parcel  No.  5."  The 
learned  court  at  Special  Term  has  refused  confirmation  of  this  report 
upon  the  ground  that  the  award  was  made  upon  the  basis  of  lot  val- 
ues, instead  of  the  value  of  the  tract  taken  as  a  whole ;  and  after  a 
careful  examination  of  the  question  we  are  fully  persuaded  that,  upon 
the  merits,  the  case  is  governed  by  our  decision  in  the  Matter  of  Sim- 
mons, 141  App.  Div.  120,  125  N.  Y.  Supp.  697,  and  that  the  report  of 
the  commissioners  ought  not  to  have  been  set  aside  upon  this  ground. 

So  far  from  the  opinion  of  Mr.  Justice  CuUen  in  Matter  of  Daly  v. 
Smith,  18  App.  Div.  194,  45  N.  Y.  Supp.  785,  giving  sanction  to  the 
respondent's  theory  of  the  case,  we  are  of  the  opinion  that  it  forcibly 
recognizes  the  essential  point  of  the  appellants'  theory  that  the  de- 
termination is  to  be  made  by  the  commissioners,  upon  a  view  of  the 
premises  and  a  hearing  of  all  of  the  testimony  which  is  available,  and 
that  this  requires  that  the  availability  of  the  premises  for  all  practical 
purposes  is  to  be  taken  into  consideration  in  determining  the  present 
value.  Rightly  understood,  there  is  nothing  in  the  utterance  of  the 
court  to  warrant  the  assumption  that  Mr.  Justice  CuUen  laid  down 
any  rule  which  required  that  suburban  property  should  be  valued  only 
upon  the  basis  of  acreage.  In  the  case  then  before  the  court  the  com- 
missioners had  apparently  accepted  the  estimates  of  values  based  on 
the  acreage,  and  the  discussion  of  the  court  was  merely  directed  to 
showing  that  in  that  particular  case  this  was  justified. 

The  difficulty  presented  by  the  case  now  before  us  is  that  it  is  urged 
by  the  respondent  that  an  appeal  does  not  lie  to  this  court  from  an 
order  refusing  to  confirm  the  report  of  commissioners,  and,  if  this  is 
found  to  be  true,  the  question  cannot  be  disposed  of  upon  its  merits. 
In  Matter  of  Simmons,  supra,  this  question  was  not  raised,  and  there 
are  other  cases  in  the  books  where  review  has  been  had  without  ques- 
tion ;  but  this  does  not  justify  this  court  in  disregarding  the  law  when 
objection  is  properly  raised. 

Chapter  724  of  the  Laws  of  1905  is  the  act  under  which  this  pro- 
ceeding for  the  condemnation  of  lands  for  the  use  of  the  city  of  New 
York  in  connection  with  its  water  supply  was  instituted,  and  it  is  clear 
from  a  reading  of  the  act  that  it  was  designed  to  provide  the  entire 
procedure  in  connection  with  such  condemnation.  After  providing 
all  of  the  steps  up  to  the  making  and  filing  of  the  report  of  the  com- 
missioners, it  is  provided  by  section  16  that  the  "application  for  the 
confirmation  of  the  report  shall  be  made  to  the  Supreme  Court  at  a 
special  term  thereof  held  in  the  judicial  district  in  which  the  land 
or  some  part  thereof  is  situated,"  and  that,  "upon  the  hearing  of  the 
application  for  the  confirmation  thereof,  the  said  court  may  confirm 
such  report  or  may  in  its  discretion  order  that  the  report  or  any  por- 
tion thereof  affecting  one  or  more  parcels  be  referred  to  the  same  com- 
mission, or  a  new  commission,  for  a  new  hearing,"  etc.  The  same  sec- 
lion  provides  that  "such  report  when  so  confirmed  shall  (except  in  case 
of  an  appeal,  as  provided  in  this  act)  be  final  and  conclusive"  upon  aU 
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parties ;  that  is,-  if  the  report  is  confirmed  at  Special  Term,  and  there 
is  no  appeal  taken,  the  report  of  the  commissioners  becomes  final,  and 
the  award  as  made  must  be  paid.  Section  22  of  the  act  then  provides 
that: 

"Within  twenty  days  after  notice  of  the  confirmation  of  the  report  of  the 
eonimissioners,  as  provided  for  In  the  sixteenth  section  of  this  act,  ♦  ♦  • 
either  party  may  appeal,  by  notice  in  writing  to  the  other  party,  to  the  Su- 
preme Court,  from  the  appraisal  and  report  of  the  commissioners." 

It  is  to  be  observed  that  the  language  of  the  statute  makes  no  refer- 
ence to  the  order  of  the  court.  The  appeal  is  to  be  from  the  "appraisal 
and  report  of  the  commissioners,"  as  confirmed  by  the  court,  and  it 
must  be  obvious,  if  the  "appraisal  and  report  of  the  commissioners" 
is  set  aside  and  a  new  commission  is  raised,  there  is  no  such  appraisal 
and  report  to  be  reviewed.  In  law  it  has  no  existence.  Matter  of 
Daly,  189  N.  Y.  34,  38,  39,  81  N.  E.  560,  and  authorities  cited.  The 
statute  continues : 

"Such  appeal  shall  be  heard  on  due  notice  thereof  beln?:  given,  according 
to  the  rules  and  practice  of  said  court,  either  at  a  Special  Term  or  Appellate 
Division  thereof  as  the  appellant  may  desire.  On  the  hearing  of  such  ap- 
peal, the  court  may  direct  a  new  appraisal  and  determination  of  any  ques- 
tion passed  upon,  by  the  same  or  new  commissioners,  in  its  discretion,  but 
from  any  determination  of  the  Special  Term  an  appeal  may  be  taken  to  the 
Appellate  Division  and  from  any  determination  of  the  Appellate  Division, 
either  party,  if  aggrieved,  may  talce  an  appeal  which  shall  be  heard  and  de- 
termined by  the  Court  of  Appeals.  In  the  case  of  a  new  appraisal,  the  sec- 
ond report  shaU  be  final  and  conclusive  on  all  parties  and  persons  inter- 
ested." 

It  is  only  upon  the  hearing  of  an  appeal  from  an  order  of  confirma- 
tion that  the  court  is  authorized  to  grant  a  new  hearing,  the  determi- 
nation of  which  will"  be  final  and  conclusive  upon  the  parties  (Matter 
of  Daly,  supra);  and  it  may  be  fairly  questioned  whether  the  ap- 
pellants, in  a  legal  sense,  are  aggrieved  by  an  order  of  the  court 
which  gives  them  a  full  opportunity  to  their  day  in  court  to  establish 
the  value  of  their  property.  The  duty  of  new  commissioners  is  to 
grant  "just  compensation"  for  the  property  taken,  notwithstanding 
that  the  court  at  Special  Term  has  rejected  the  report  of  a  former 
commission  and  has  laid  down  an  erroneous  rule  for  computing  that 
value.  We  may  not  assume  that  commissioners  will  fail  to  observe 
their  obligations  under  the  Constitution  and  laws  of  this  state  because 
of  an  error  of  law  on  the  part  of  the  court  at  Special  Term.  If  this 
should  be  done,  and  the  report  of  the  commissioners  should  be  con- 
firmed by  the  court,  an  appeal  would  lie  to  this  court  from  such  "ap- 
praisal and  report  of  the  commissioners,"  and  the  matter  would  be 
returned  to  commissioners  for  correction. 

There  was  evidence  before  the  original  commissioners  which  would 
have  justified  a  much  larger  award  than  was  made,  as  well  as  a  lower 
one,  and  it  cannot  now  be  determined  whether  the  appellants  are  ag- 
grieved by  the  action  of  the  court  at  Special  Term  in  rejecting  the  re- 
port of  the  commissioners.  It  was  held  in  Matter  of  Commissioners 
of  Public  Works,  185  N.  Y.  391,  78  N.  E.  146,  under  the  provisions 
of  the  Greater  New  York  charter,  which  are  of  like  eflfect  as  the  stat- 
ute now  under  consideration,  that  the  city  of  New  York  could  not 
128N.Y.S.— 68 
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appeal  from  an  order  refusing  confirmation  of  a  report  of  commis- 
sioners of  estimate,  and  no  reason  suggests  itself  why  this  is  not  con- 
clusive upon  the  question  here  presented. 
The  appeal  should  be  dismissed,  with  $10  costs  and  disbursements. 

HIRSCHBERG,  BURR,  and  RICH,  JJ.,  concur.    JENKS,  P.  J., 
taking  no  part. 


REID  V.  LONG  ISLAND  H.  CX).  et  aL 
(Supreme  Ck>tirt,  Appellate  Division,  Second  Department     April  21«  191U 

L  Appeal  and  Ebboe  (|  927*) — REvncw — Nowsurr. 

On  plaintifTs  appeal  from  a  Judgment  of  nonsuit  tbe  view  of  the  erl- 
dence  most  favorable  to  him  which  the  Jury  could  have  taken  most  be 
taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §  3748; 
Dec.  Dig.  {  927*] 

2.  Railroads  (f  297*) — Obossino  Accident — Jubt  Question — Neolige^cb. 

In  a  street  car  passenger's  action  against  the  street  car  company 
and  a  railroad  company  for  injuries  by  collision  of  the  car  with  a  nil- 
road  train,  evidence  held  to  make  it  a  Jury  question  whether  due  care 
was  exercised  by  the  railroad  employes. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Dec.  Dig.  S  2d7.*] 

3.  Negligence  (f  92*) — ^Imputed  Neolioencb. 

Negligence  of  the  conductor  and  motorman  of  a  trolley  car  in  cross- 
ing a  railroad  crossing  cannot  be  imputed  to  a  passenger. 

[Ed.  Note. — For  other  cases,  see  Negligence,  Cent.  Dig.  H  142-146; 
Dec.  Dig.  f  92.'»] 

4.  Railboads    (f   288*)— Gbossing   Accident— Goncubbino    Neougbngb  of 

Thibd  Pabtt. 

A  street  car  passenger  Is  entitled  to  recover  against  the  railroad  com- 
pany for  injuries  sustained  in  a  collision  at  a  railroad  crossing  by  tbe 
Joint  negligence  of  the  street  car  company  and  railroad  company. 

[Ed.  Note.— For  other  cases,  see  RaUroads,  Dea  Dig.  {  28a*l 

5.  Railboads  (§  207*) — Cbossing  Accident — Sufficiency  of  Evidbngb. 

In  a  street  car  passenger's  action  against  a  railroad  company  for 
injuries  to  a  passenger  by  collision  of  the  car  with  a  raUroad  train, 
evidence  held  not  to  show  the  sounding  of  a  whistle  on  approaching  the 
crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Dec.  Dig.  §  297.*1 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Alexander  F.  Reid,  as  administrator  of  Russell  A.  Reid, 
deceased,  against  the  Long  Island  Railroad  Company  and  another. 
From  a  judgment  dismissmg  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
WOODWARD,  JJ. 

Robert  H.  Ernest,  for  appellant. 
William  C.  Beecher,  for  respondent 

WOODWARD,  J.  [1]  The  plaintiff  having  been  nonsuited,  is. 
of  course,  entitled  to  the  most  favorable  view  of  the  evidence  which 

•For  other  cMet  teo  eame  topic  A  S  nvmbbb  in  Dec.  it  Am.  Digi.  1M7  to  date.  4k  Rep'r  Indtxee 
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a  jury  would  have  been  justified  in  taking,  and  we  are  not  precluded 
by  an3rthing  which  was  decided  in  the  case  of  Johnson  against  these 
same  defendants  (127  N.  Y.  Supp.  1126),  growing  out  of  the  same 
accident,  from  determining  the  rights  of  the  parties  upon  the  record 
now  before  us.  The  plaintiff's  intestate  was  a  passenger  upon  an  open 
trolley  car  operated  by  the  Coney  Island  &  Brooklyn  Railroad  Com- 
pany on  Coney  Island  avenue,  borough  of  Brooklyn,  on  the  15th  day 
of  August,  1907.  The  car  was  running  in  a  southerly  direction,  bound 
for  Coney  Island,  and  was  obliged  to  cross  the  tracks  of  the  Long  Is- 
land Railroad  at  right  angles,  at  grade,  at  a  point  known  as  Manhat- 
tan Crossing.  The  Long  Island  Railroad  Company  had  maintained  a 
flagman  at  this  point  for  a  period  of  at  least  10  months  prior  to  this 
accident,  and  it  was  his  custom  to  wave  a  red  flag  across  the  tracks 
of  the  trolley  railroad  to  warn  those  operating  these  cars  of  an  ap- 
proaching train.  There  were  no  gates  at  this  crossing,  and  a  high 
board  fence,  parallel  with  the  tracks  of  the  Long  Island  Railroad  and 
close  up  to  its  tracks,  obscured  the  view  of  those  approaching  by  the 
trolley  cars.  On  the  day  of  the  accident  the  trolley  car  approached 
the  crossing  slowly,  and  either  came  to  a  full  stop  or  ran  so  slowly 
that  the  conductor  of  the  trolley  car  ran  ahead  and  looked  both  ways 
upon  the  right  of  way  of  the  respondent  and  signaled  the  motonnan 
to  come  on,  whereupon  the  motion  of  the  car  was  increased  and  it 
ran  forward  upon  the  tracks  of  the  steam  railroad,  where  it  was 
run  into  by  a  dirt  train  backed  down  upon  the  crossing  by  an  engine 
some  distance  away,  and  plaintiff's  intestate  received  injuries  which 
proved  fatal. 

[2]  One  witness  testified  that  "I  noticed  when  we  got  to  the  cross- 
ing the  flagman  was  standing  out  there  waving  his  flag.  He  had  the 
white  flag  he  was  waving,  and  he  had  the  red  flag  rolled  up  behind 
his  back,"  so  that  it  appeared  from  the  evidence  that,  while  the  flag- 
man testified  that  "in  my  hand  I  used  a  red  flag  to  warn  the  trolley 
car,"  and,  referring  to  the  same  red  flag  and  his  custom,  "I  stood  be- 
tween the  two  trolley  tracks  and  held  it  across  the  trolley  track,"  there 
was  evidence  that  the  flagman  was  not  following  his  usual  custcxn  of 
using  the  red  flag  to  warn  trolley  cars,  but  had  the  same  folded  up 
behind  his  back.  Moreover,  there  was  evidence  from  which  the  jury 
would  have  been  justified  in  finding  that  this  dirt  train  was  backed 
down  over  a  grade  crossing  in  a  populous  city,  where  there  was  an 
obstructed  view  of  the  tracks,  without  the  sounding  of  a  whistle  or 
bell,  or  taking  any  precautions  to  guard  against  an  accident.  It  is 
true  that  there  was  testimony  that  there  was  a  man  standing  on  the 
rear  car  of  the  dirt  train,  but  none  of  the  witnesses  saw  him  do  any- 
thing to  avert  the  accident,  and  there  is  no  evidence  that  he  was  upon 
this  car  for  the  purpose  of  giving  warning,  or  of  stopping  the  train. 
If  he  was  not  there  for  that  purpose,  if  he  was  a  mere  licensee  upon 
this  car  for  his  own  purposes,  the  fact  of  his  presence  is  of  no  con- 
sequence whatever.  If  he  was  there  for  the  purpose  of  guarding 
against  accidents,  then  it  was  for  the  jury  to  determine  whether  he 
had  discharged  this  duty,  and,  in  either  event,  it  seems  to  us  there 
was  a  matter  which,  unexplained,  called  for  a  submission  to  the  jury. 
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[t,  4]  It  should  be  remembered  that  the  fact  that  the  conductor 
and  m6torman  of  the  trolley  car  may  have  been  negligent,  or  that  they 
may  have  erred  in  judgment,  is  not  to  be  charged  against  the  plain- 
tiff's intestate.  He  was  upon  the  trolley  car,  having  nothing  to  do 
with  its  management  or  control,  and,  if  the  defendants  were  both 
negligent,  the  plaintiff  is  entitled  to  recover.  It  must  be  admitted  that 
the  plaintiff's  testimony  is  in  many  respects  of  a  negative  character, 
but  we  are  of  the  opinion  that,  undisputed,  the  jury  might  properly 
have  found  that  the  defendant  did  not  exercise  that  reasonable  degree 
of  care  which  the  circumstances  of  the  case  demanded. 

[5]  The  claim  of  the  respondent  upon  this  appeal  that  the  plain- 
tiff's own  witness  testified  to  the  sounding  of  a  whistle  on  approach- 
ing this  crossing  is  hardly  borne  out  by  the  record.  This  witness 
was  called  by  the  plaintiff  for  a  limited  purpose,  and  the  only  sugges- 
tion in  his  testimony  of  the  sounding  of  a  whistle  is  that  he  says : 

"I  remember  this  day  when  the  accident  happened  at  this  crossing;  when 
the  trolley  ear  and  the  train  had  a  collision.  I  was  in  the  shanty  when  I 
first  heard  the  train.     I  first  heard  a  whistle." 

He  does  not  identify  this  whistle  with  the  train  that  backed  down 
over  this  crossing,  or  with  any  train.  It  may  have  been  any  kind  of 
a  whistle  so  far  as  the  evidence  discloses,  and  it  may  have  been  when 
the  train  was  miles  away,  for  he  gives  no  information  as  to  the 
length  of  time  intervening  between  his  hearing  the  whistle  and  the 
accident,  or  anything  which  would  in  any  manner  tend  to  show  that 
the  people  operating  this  particular  dirt  train  which  worked  the  in- 
jury had  taken  any  of  the  ordinary  precautions  which  «the  situation 
obviously  demanded. 

In  the  Johnson  Case,  relied  upon  by  the  respondent,  it  appeared  from 
the  testimony  of  the  defendant's  engineer,  called  by  the  plaintiff, 
that  the  whistle  was  blown.  There  was  no  contradiction  of  fliis,  and 
the  flagman  likewise  testified  to  the  same  fact.  Besides,  upon  the 
trial  of  the  Johnson  Case,  the  flagman  testified  that,  when  he  heard  the 
whistle  blow  for  this  approaching  train,  he  took  his  red  flag  and 
went  between  the  two  trolley  tracks  on  the  side  of  the  Long  Island 
Railroad  track  from  which  the  trolley  car  was  approaching,  and  held 
the  red  flag  across  the  trolley  track  and  waved  the  white  flag  along- 
side of  the  Long  Island  track,  and  this  differs  very  materially  from 
the  evidence  as  it  appears  in  the  present  record. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

JENKS,  P.  J.,  and  CARR,  J.,  concur.    THORMS,  J.,  concurs  in 

result. 

BURR,  J.  In  this  case  I  concur.  I  do  not  think  that  we  can  con- 
sider the  testimony  of  the  flagman  to  the  effect  that  a  whistle  was 
blown  or  with  respect  to  signals  as  to  the  approaching  train,  which 
he  claims  that  he  gave,  for  the  reason  that  such  testimony  was  not 
proper  cross-examination  of  anything  elicited  from  the  witness  by 
plaintiff  on  the  direct  examination.     Such  a  course  of  examination 
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was  in  this  case  promptly  objected  to  by  counsel  for  the  plaintiff,  and 
in  this  respect  the  course  of  the  trial  differs  from  that  in  the  Johnson 
Case.  While  it  may  have  been  in  the  discretion  of  the  trial  court  to 
permit  defendant  at  that  time  to  introduce  part  of  its  testinxony 
through  the  examination  of  said  witness,  in  determining  the  motion 
for  nonsuit  the  case  must  be  considered  "as  if  no  such  evidence  had 
been  received  up  to  the  time  when  the  motion  was  made. 


BRAUN  V.  ECKSTEIN  et  aL 
(Supreme  Court,  Appellate  Term.    May  4,  1911.) 

1.  Innkeepers  (§  13*) — ^Liens— Right  to. 

Boarding  house  keepers  have  a  valid  Uen  on  a  boarder's  trunk,  unless 
the  amount  due  for  board  is  tendered. 

[Ed.  Note.— For  other  cases,  see  Innkeepers,  Cent  Dig.  S{  42-46 ;  Dec. 
Dig.  I  13.*] 

2.  Tboveb  and  Conversion  (|  60*) — Judgment— Propbbtt. 

In  an  action  for  converting  a  boarder's  trunk,  held  for  board  due. 
where  plaintiff  relied  on  a  tender  of  the  amount  due,  it  was  error  to  or- 
der a  release  of  the  trunk,  and  to  give  Judgment  in  the  boarding  house 
keeper's  favor. 

[Ed.  Note.— For  other  cases,  see  Trover  and  Conversion,  Dec.  Dig.  §  e9>3 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  Mollie  Braun  against  Louis  Eckstein  and  others,  partners 
as  Eckstein  Bros.  Judgment  for  defendants,  and  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  SEABURY,  LEHMAN,  and  GERARD,  JJ. 

Fannie  Horovitz,  for  appellant. 

Wentworth,  Lowenstein  &  Stern,  for  respondents. 

LEHMAN,  J.  [1]  The  plaintiff  sues  for  the  conversion  of  a 
trunk.  The  answer  sets  up  that  the  defendants  are  boarding  house 
keepers,  and  have  a  Uen  on  the  trunk  for  $20  for  board  furnished  to 
the  plaintiff.  The  plaintiff  claims  that  she  tendered  the  amount  of  the 
charges  for  the  board  actually  furnished.  If  she  tendered  this  amount, 
the  defendants  are  liable  for  conversion;  if  she  did  not  tender  it,  the 
defendants  had  a  valid  lien  up  to  the  amount  due  them  for  board 
furnished.  Waters  &  Co.  v.  Gerard,  189  N.  Y.  302,  82  N.  E.  143,  24 
L.  R.  A.  (N.  S.)  958,  121  Am.  St.  Rep.  886. 

[2]  The  learned  trial  justice  ordered  the  defendants  to  give  up  the 
trunk,  and  then  gave  judgment  in  their  f^vor.  The  record  does  not 
disclose  whether  the  trial  justice  believed  the  defendants,  and  ordered 
the  release  of  the  lien  as  a  charity  for  the  plaintiff,  or  whether  he 
believed  the  plaintiff,  but  thought  a  judgment  for  the  value  of  the 
goods  furnished  would  be  a  hardship  on  the  defendants.  In  either 
view,  his  order  was  unauthorized  in  an  action  of  conversion.     The 

•For  other  cases  see  same  tuple  £  3  .number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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plaintiff  is  entitled  to  a  trial  of  the  issues  raised  by  the  pleadings, 
and  judgment  determining  whether  their  action  in  retaining  the  trunk 
amounted  to  a  conversion. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event!    All  concur. 


BOND  V.  VANDEGRIFT. 
(Supreme  Court,  Appellate  Term.    April  12,  1911.) 

1,  EviDBNCE  (S  462*) — Pabol  E^rIDENClB— Vaeyino  Written  Instbument. 

Under  the  rule  that  parol  testimony  Is  admissible  to  show  that  a  writ- 
ing purporting  to  be  a  contract  Is  no  contract,  a  maker  of  a  note  may 
prove  by  parol  that  It  was  executed  merely  as  a  receipt  to  show  tbe 
amount  of  moneys  advanced  by  the  payee  In  the  promotion  of  a  corpora- 
tion in  which  he  was  Interested. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  H  2184-2139; 
Dec.  Dig.  §  4G2.*] 

2.  Bills  and  Notes  (|  616*) — Actions— Evidence. 

In  an  action  on  a  note,  evidence  held  not  to  support  a  verdict  that  it 
was  given  merely  as  a  receipt,  to  show  the  amount  of  moneys  advanced 
by  the  payee  in  the  promotion  of  a  corporation  in  which  he  was  inter- 
ested. 

[Ed.  Note.— For  other  cases,  see  BlUs  and  Notes,  Dec.  Dig.  {  616.*] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Allen  Bond  against  Joseph  A.  Vandegrift.  From  an 
order  of  the  City  Court  of  the  City  of  New  York,  setting  aside  a  ver- 
dict for  defendant,  and  ordering  a  new  trial,  he  appeals.    Affirmed. 

Argued  before  SEABURY,  LEHMAN,  and  GERARD,  JJ. 

Walter  S.  Newhouse,  for  appellant. 
Charles  Pope  Caldwell,  for  respondent. 

GERARD,  J.  This  action  was  brought  upon  a  promissory  note 
made  by  defendant  to  the  order  of  plaintiff  for  $739.66.  The  defend- 
ant admitted  the  making  of  the  note,  but  set  up  as  a  separate  defense 
that  the  note  sued  on  was  a  renewal  note  of  a  note  for  $700,  given  by 
defendant  to  plaintiff  upon  an  oral  agreement  that  the  defendant 
should  not  be  liable  thereunder,  and  that  the  note  was  executed  and 
given  to  the  plaintiff  merely  as  a  receipt  or  voucher,  to  show  the 
amount  of  moneys  advanced  up  to  that  date  by  the  plaintiff  in  the 
promotion  of  the  Equitable  Bond  &  Certification  Company,  not  then 
in  existence,  but  in  the  promotion  of  which  company  defendant  claims 
plaintiff  was  interested.  Defendant  further  claims  that  plaintiff  sub- 
scribed to  shares  of  the  company,  and  that  at  the  time  of  the  execu- 
tion of  the  note  that  it  was  agreed  that  the  amount  of  the  note  should 
be  credited  plaintiff  on  the  purchase  of  the  stock ;  that  about  a  year 
afterwards,  plaintiff  not  having  taken  up  his  stock,  at  his  request 
defendant  gave  the  renewal  note,  adding  interest,  and  gave  this  note 
to  the  plaintiff  on  the  same  understanding  and  agreement.  This  tes- 
timony of  the  defendant  was  denied  by  the  plaintiff.    The  defendant 

*For  other  cases  see  same  topic  &  }  number  in  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep*r  I&dei** 
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used  the  money  received  from  plaintiff  in  the  promotion  of  the  Equi- 
table Bond  &  Certification  Company,  and  received  in  return  a  large 
quantity  of  its  stock. 

It  is  to  be  noted,  while  the  claim  of  defendant  is  that  plaintiff  really 
loaned  this  money  to  the  company,  that  nevertheless  at  a  meeting  of 
the  company's  directors  at  which  defendant  was  present  they  by 
resolution  agreed  to  repay  to  defendant  the  moneys  which  plaintiff 
had  loaned  to  defendant,  that  a  year  after  the  company  was  organized 
plaintiff  wrote  defendant  that  unless  the  note  was  paid  he  would 
bring  suit,  that  defendant  called  on  plaintiff  and  renewed  the  note, 
that  the  company  never  in  any  way  recognized  plaintiff  as  its  creditor, 
that  the  company  was  organized  for  nearly  a  year  before  the  defend- 
ant gave  the  renewal  note,  that  one  Rice  called  on  defendant  and 
asked  him  to  pay  the  note,  and  that  he  pleaded  poverty  and  promised 
to  pay.  All  these  facts  and  circumstances,  with  the  denial  of  plain- 
tiff, are  arrayed  against  the  defendant's  testimony  on  an  issue  on 
which  he  had  the  burden  of  proof. 

The  order  should  be  sustained,  first,  if  the  court  erred  in  receiving 
the  evidence  of  defendant's  alleged  defense;  or,  sedond,  if  said  de- 
fense was  properly  admitted,  but  the  verdict  was  against  the  weight  of 
evidence. 

[1]  The  Court  of  Appeals  has  recently  held,  in  the  case  of  Smith 
V.  Dotterweich,  200  N.  Y.  299,  93  N.  E.  985,  that  oral  testimbny  is 
admissible  to  show  that  a  writing  which  purports  to  be  a  contract  is 
in  fact  no  contract  at  all,  and  was  never  a  contract,  distincfuishing 
that  case  from  the  Jamestown  College  Case,  172  N.  Y.  291,  M  N.  E. 
952,  92  Am.  St.  Rep.  740,  where  it  was  held  that,  when  a  promissory 
note  was  once  given  as  a  valid  and  existing  contract,  proof  is  inad- 
missible of  an  oral  agreement  by  which  the  payee  agreed  to  release 
the  maker  and  cancel  the  note  on  the  happenmg  of  a  condition  sub* 
sequent,  of  a  future  contingency,  which  might  or  might  not  arise. 
Here  the  defendant,  in  offering  his  separate  defense,  brought  himself 
within  the  rule  in  the  Dotterweich  Case,  because  he  alleged  that  it  was 
agreed  that  the  note  was  not  a  contract  at  all. 

[2]  However,  an  examination  of  the  record  shows  that  the  learned 
court  below  was  entirely  justified  in  setting  aside  the  verdict  in  de- 
fendant's favor  as  against  the  weight  of  evidence.  All  the  surround- 
ing circumstances  above  set  forth  tend  to  negative  defendant's  ver- 
sion of  this  transaction,  and  he  had  to  make  out  a  separate  defense  by 
a  fair  preponderance  of  evidence. 

Order  affirmed,  with  costs.    All  concur. 


BROCKWAY  V.  MILLER  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  21,  1911.) 

1,  Injunction  (|  132*) — Inteblocutobt  Injunction— When  Authorized. 

An  interlocutory  injunction  can  only  issue  when  authorized  by  statute. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Oent.  Dig.  f  302 ;  Dec.  Dig. 

I  132.*] 

^OT  Other  caset  see  same  topic  A  |  mxtmbsb  in  Dec.  it  Am.  Digs.  1907  to  date,  it  Rep'r  lodezea 
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2.  Execution   (i   411*) — Supplehentabt    Pboceedinos— Interlocutobt   In- 

junction. 

Where  a  Judgment  debtor  had,  prior  to  the  rendition  of  the  Judgment, 
sold  chattels  to  a  buyer,  who  was  Indebted  on  account  thereof,  and  the 
validity  of  the  sale  was  not  questioned  by  the  Judgment  creditor,  and  a 
third  person  executed  a  mortgage  on  the  chattels,  and  sold  them,  and  ob- 
tained a  check  for  the  price,  the  court,  on  petition  of  the  receiver  in  sup- 
plementary proceedings,  alleging  the  facts,  could  not,  under  Code  Civ. 
Proc.  |§  603,  604,  regulating  the  issuance  of  injunctions,  issue  an  inter- 
locutory injunction  enjoining  the  payment  of  the  check. 

[Ed.  Note. — ^For  other  cases,  see  Execution,  Dec.  Dig.  |  411.*] 

3.  Injunction  (f  157*) — Interlocutory  Injunction— Grounds  of  Order.  . 

An  interlocutory  injunctional  order,  which  does  not  contain  a  recital 
of  the  grounds  on  which  it  is  granted,  as  required  by  Code  Civ.  Proc  S 
610,  is  fatally  defective. 

I  Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  $  340;  Dec.  Dig. 
f  157.*] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Joseph  D.  Brockway,  as  receiver,  against  Emma  B.  Mill- 
er and  others.  From  an  order  refusing  to  vacate  an  injunction,  de- 
fendant named  appeals.     Reversed,  and  motion  granted. 

See,  also,  127  N.Y.  Supp.  1113.    * 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

Henry  A.  Rubino,  for  appellant. 
J.  Lindsay  Hoyt,  for  respondent. 

BURR,  J.  An  injunction  order  may  be  issued  in  the  following 
cases :  (a)  Where  it  appears  from  the  complaint  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant  restrain- 
ing the  commission  or  continuance  of  an  act,  the  commission  or  con- 
tinuance of  which  during  the  pendency  of  the  action  would  produce  in- 
jury to  the  plaintiff.  Code  Civ.  Proc.  §  603.  (b)  In  an  action,  where 
it  appears  by  affidavit  that  the  defendant  during  the  pendency  of  the 
action  is  doing  or  procuring  or  suffering  to  be  done,  or  threatens  or  is 
about  to  do  or  to  procure  or  suffer  to  be  done,  an  act  in  violation  of 
the  plaintiff's  rights  respecting  the  subject  of  the  action,  and  tending 
to  render  the  judgment  ineffectual,  or  where  it  appears  by  affidavit 
that  the  defendant,  during  the  pendency  of  the  action,  threatens  or  is 
about  to  remove  or  to  dispose  of  his  property  with  intent  to  defraud 
the  plaintiff.  Id.  §  604.  As  to  the  time  when  such  order  may  be 
granted,  it  may  be  granted  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action  and  before  final  judgment  Id. 
§  608. 

On  December  29,  1909,  a  justice  of  the  Supreme  Court  granted 
an  order  enjoining  the  Fifth  National  Bank  of  New  York  from  pay- 
ing over  to  Emma  B.  Miller,  or  her  order,  or  to  Edward  I.  Herbst,  at- 
torney, any  of  the  proceeds  of  a  certain  check,  made  by  the  New  York 
&  Brooklyn  Brewing  Company  on  the  Corn  Exchange  Bank,  Myrtle 
Avenue  Branch,  payable  to  Edward  I.  Herbst,  attorney,  for  $500,  on 
the  20th  day  of  December,  1910.    A  copy  of  this  order  was  served 

*For  other  cases  see  same  topic  &  S  number  In  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indots 
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ipon  the  Fifth  National  Bank  on  the  same  day.  Neither  affidavit, 
ummons,  complaint,  copy  undertaking,  nor  any  other  papers  were 
lerved  with  it.  The  defendant  Emma  B.  Miller  appeared  specially 
)n  motion  to  vacate  such  order,  and  from  the  order  denying  such  mo- 
ion  this  appeal  is  taken. 

The  validity  of  the  order  is  attacked  upon  three  grounds :  (1)  That 
it  the  time  it  was  signed  no  jurisdiction  existed  on  the  part  of  the 
earned  justice  who  signed  the  same  to  make  any  such  order,  and  that 
t  was  therefore  void;  (2)  that  it  does  not  appear  that  any  of  the 
ll^rounds  hereinbefore  stated,  authorizing  the  issuing  of  an  injunction 
)rder,  existed ;  (3)  that  the  order  is  irregular,  for  failure  to  state  the 
grounds  thereof. 

[1]  An  interlocutory  injunction  can  only  issue  when  authorized 
)v  statute.  In  re  Dietz,  138  App.  Div.  283,  122  N.  Y.  Supp.  1063. 
The  only  paper  which  seems  to  have  been  presented  to  the  justice 
vhen  the  order  was  made,  and  which  is  recited  therein,  is  a  petition  of 
he  plaintiff  and  an  undertaking.  It  does  not  appear  that  any  sum- 
nons  had  been  issued,  and  so  far  as  does  appear  no  summons  was  is- 
sued or  served  upon  any  of  the  parties  to  this  action  until  several  days 
ifter  the  granting  of  such  injunction  order,  when  a  copy  of  such 
jummons  was  served  on  the  defendant  Emma  B.  Miller.  It  does  not 
ippear  that  any  complaint  in  the  action  has  ever  been  prepared  or 
served,  and  it  is  therefore  impossible  to  tell  whether  the  injunction 
s  sought  under  the  provisions  of  section  603  or  604  of  the  Code  above 
*ef erred  to. 

[2]  If  the  petition  of  plaintiff  be  treated  as  an  affidavit,  it  does  not 
luthorize  the  granting  of  the  injunction  order,  even  if  a  summons 
lad  been  issued  at  the  time  that  the  injunction  was  obtained,  and  an 
iction  were  pending  against  the  above-named  defendants.  From  the 
petition,  each  allegation  in  which  is  made  upon  information  and  belief, 
t  may  be  gathered  that  plaintiff  was  appointed  receiver  in  proceed- 
ngs  supplementary  to  execution,  issued  under  two  judgments  recov- 
ered against  Emil  B.  Miller,  who  is  not  a  party  to  this  action;  that 
Miller  had  entered  into  a  contract  with  one  Mullins  to  manufacture 
ind  deliver  to  him  certain  barroom  and  saloon  fixtures  at  the  premises 
5123  Third  avenue,  in  the  Borough  of  Brooklyn,  and  that  Mullins 
vas  indebted  to  him  on  account  thereof  in  the  sum  of  $4,200;  and 
hat  the  defendant  Emma  B.  Miller  had  made  a  chattel  mortgage  up- 
m  such  fixtures.  The  petition  further  states,  also  upon  information 
md  belief,  that  she  had  no  title  to  these  fixtures;  but  the  sources 
)f  deponent's  information,  or  the  grounds  of  his  belief,  are  not  stated. 
The  petition  further  states  that  the  mortgage  was  foreclosed;  that 
hereafter  Walter  Miller,  the  mortgagee  named  therein,  and  the  said 
Smma  B.  Miller,  sold  or  attempted  to  sell  the  said  fixtures  to  the  New 
fork  &  Brooklyn  Brewing  Company,  payment  to  be  made  partly  in 
:ash  and  partly  in  promissory  notes ;  that  one  of  these  notes  became 
lue  on  September  30,  1910,  and,  being  unpaid,  an  action  was  com- 
nenced  thereon,  which,  about  December  20,  1910,  was  settled  by  the 
giving  of  a  check  for  $500  to  the  order  of  Edward  I.  Herbst,  attorney. 
t  is  the  negotiation  of  this  check  which  the  order  seeks  to  enjoin. 
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If  a  complaint  had  been  presented  containing  the  same  allegations 
as  the  petition,  plaintiff  would  not  have  been  entitled  to  enjoin  the 
collection  and  payment  of  this  check.  It  does  not  appear  that  the 
judgment  debtor,  Emil  B.  Miller,  had  title  to  these  fixtures  at  the 
time  that  the  judgments  were  recovered.  On  the  contrary,  it  appears 
that  he  had  sold  them  to  Mullins,  and  that  Mullins  was  indebted  to 
him  on  account  thereof  in  the  sum  of  $4,200,  and  the  validity  of  this 
sale  is  not  attacked.  If  Emma  B.  Miller  has  made  a  mortgage  or  at- 
tempted to  sell  chattels  which  belonged  to  Mullins,  and  not  to  her,  that 
is  a  matter  between  her  and  the  owner  of  these  chattels,  and  it  is  no 
concern  of  Emil  B.  Miller,  or  -of  plaintiff  as  receiver. 

[3]  In  addition,  no  grounds  are  stated  in  the  injunction  order 
for  the  issuing  of  the  same,  and  this  is  a  fatal  defect.  Code  Civ. 
Proc.  §  610;  Meyer  v.  Moress,  106  App.  Div.  556,  94  N.  Y.  Supp. 
771. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  to  vacate  the  injunction  granted.  All 
concur. 


PEOPLE  ex  rel.  DADY  v.  PRENDERGAST,  City  Comptroller. 
(Supreme  Ck)art,  .Appellate  Division,  Second  Department    April  21,  1911.) 

1.  Mandamts  (I  lOl*) — Perfobmanck  of  Dutt— Enforcement. 

Where  a  statute  confers  on  an  officer  power  in  his  discretion  to  investi- 
gate a  jclaim  and  report  his  opinion  thereon,  and  he  refuses  to  exercise 
discretion  solely  on  the  mistaken  ground  that  he  has  no  legal  power  to 
exercise  discretion,  mandamus  lies  to  compel  him  to  exercise  discretion, 
but  not  to  control  the  result  of  such  exercise. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus,  Gent  Dig.  H  211-216; 
Dec.  Dig.  f  101.*J 

2.  Municipal  Corporations  (|  64*) — Legislative  Control. 

A  municipal  corporation  is  a  state  agency  over  which  the  Legislature 
has  general  power  save  as  limited  by  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
{§  156.  157;    Dec.  Dig.  |  64.*] 

3.  Municipal  Corporations  (|  70*) — ^Legislative  Control. 

The  Legislature  may,  subject  to  constitutional  limitations,  refrain 
from  imposing  restrictions  on  the  letting  by  municipal  corporations  of 
contracts  for  public  work,  and  may  leave  them  subject  to  the  rule  goT- 
eming  liability  of  private  persons. 

I  Ed,  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {i 
170-174 ;   Dec.  Dig.  S  70.*] 

4.  Municipal  Corporations  (§  76*) — ^Legalizing  Invalid  Acts  of  Officers 

— Power  of  Legislature. 

The  Legislature  may,  within  constitutional  limits,  legalise  invalid 
acts  of  officers  of  municipal  corporations,  and  what  the  Legislature  may 
dispense  with  lawfully  in  the  beginning  it  may  legaUze. 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
{§  181,  687 ;   Dec.  Dig.  {  76.*] 

6.  Municipal  Corporations  (S  859^) — ^Legalizing  Invalid  Acts  of  Orn- 
CERs — Power  of  Legislature. 

Greater  New  York  Charter  (Laws  1901,  c.  46Q  |  246,  added  by  Laws 
1907,  c.  601,  authorizing  payment  of  equitable  but  invalid  claims,  is  not 

*For  other  casei  aee  same  topic  ft  |  numbxb  in  Dec.  ft  Am.  Digi.  1907  to  dato^  ft  Rep'r  Indexei 
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In  conflict  with  Const  art.  8,  |  10,  prohibiting  munidpalitlee  from  incur- 
ring any  indebtedness  except  for  municipal  purposes,  when  construed  as 
legalizing  a  claim  for  work  constituting  a  city  purpose  Invalid  because 
of  noncompliance  with  the  charter  regrulatlng  contracts  for  work,  though 
the  city  has  obtained  a  Judgment  in  an  action  at  law  on  the  claim. 

[Ed.  Note. — ^BV>r  other  cases,  see  Municipal  CSorporations,  Gent.  Dig.  S 
1814;    Dec.  Dig.  |  859.*] 

0.  Municipal  Cobpobations  (S  76*) — Leoalizing  Invalid  Acts  of  Otfi- 
CEBs — PowBB  or  Leoislatube. 

Under  Const,  art.  8,  S  10,  prohibiting  any  municipality  from  incurring 
any  indebtedness  except  for  municipal  purposes,  the  Legislature  may  not 
legalize  claims  against  a  city  which  are  Invalid  or  void  because  they 
do  not  arise  from  the  performance  of  a  municipal  purpose,  but  a  claim 
for  work  constituting  a  city  purpose  which  cannot  be  enforced  at  law 
against  the  city,  because  of  failure  to  follow  statutory  requlifements, 
is  simply  without  legal  force,  and  may  be  legalized. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig. 
II  181.  687;    Dec.  Dig.  |  76.*] 

Appeal  from  Special  Term,  Kings  County. 

Mandamus  by  the  People,  on  the  relation  of  Michael  J.  Dady, 
against  William  A.  Prendergast,  as  Comptroller  of  the  City  of  New 
York.  From  an  order  granting  a  motion  for  a  peremptory  writ,  de- 
fendant appeals.    AiSrmed. 

Argued  before  JENKS,  P.  J.,  and  HIRSCHBERG,  BURR, 
THOMAS,  and  CARR,  JJ. 

Terence  Farley  (R.  Percy  Chittenden,  on  the  brief),  for  appellant. 
George  K.  Jadk,  for  respondent. 

Chase  Mellen,  for  the  T.  A.  Gillespie  Company,  North-Eastem  Con- 
struction Company,  McDonald  &  Barry  and  others,  as  amici  curia. 

CARR,  J.  The  relator  entered  into  a  contract  with  the  city  of  New 
York  in  August,  1905,  to  perform  certain  work  for  the  city  in  the  con- 
struction of  its  waterworks  system  in  Nassau  county.  In  November, 
1905,  a  supplemental  contract  was  made  between  the  same  parties  for 
additional  work  on  the  same  water  supply  system.  While  engaged  in 
the  performance  of  these  contracts,  he  received  oral  directions  from 
the  engineer  of  the  department  of  water  supply  to  do  other  work  in 
connection  with  the  testing  of  wells  in  certain  pumping  stations  owned 
by  the  city,  and  connecting  said  stations  with  the  work  then  being  done 
under  his  original  and  supplemental  contracts,  and  also  in  the  construc- 
tion of  a  box  for  measuring  coal  for  use  at  the  pumping  stations  and 
various  other  details.  The  work  so  ordered  and  done  was  estimated 
at  the  reasonable  value  of  $2,298.77.  For  this  work  the  city  refused 
to  pay  on  the  ground  that  it  did  not  become  liable  therefor  because 
there  was  no  compliance  with  various  provisions  of  the  Greater  New 
York  charter  which  regulate  and  control  the  manner  under  which  con- 
tracts could  be  entered  into  for  the  doing  of  the  work  in  question. 
The  contractor  thereupon  brought  an  action  to  recover  the  reasonable 
value  of  the  work.  On  the  trial  it  was  stipulated  that  the  reasonable 
value  of  the  work  so  done,  and  of  which  the  city  got  the  benefit,  was 
$2,298.77,  but  it  was  decided  by  the  court  that  the  plaintiff  could  not 

•For  other  casei  mo  same  topic  ft  i  numbbb  in  Doc.  ft  Am.  Digs.  1907  to  dato,  ft  Rep'r  IndozM 
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recover  against  the  city  because  the  charter  requirements  as  to  let- 
ting contracts  for  the  performance  of  such  work  were  entirely  ig- 
nored, and  judgment  was  entered  accordingly  dismissing  the  plaintiff's 
complaint.  Some  time  thereafter  the  contractor  presented  a  petition 
to  the  board  of  estimate  and  apportionment  of  the  city  of  New  York, 
setting  forth  in  detail  the  facts  above  outlined,  and  praying  that  said 
body  may  audit  and  allow  his  claim  against  the  city  of  New  York  as 
one  which  it  was  equitable  and  proper  for  the  city  to  pay.  That  body 
referred  the  petition  to  the  comptroller  of  the  city  of  New  York 
for  investigation  and  his  opinion,  as  provided  in  section  246  of  the 
Greater  New  York  charter.  The  comptroller  declined  to  give  the 
claim  any  official  consideration  whatever  solely  because  he  was  advised 
by  the  corporation  counsel  that  he  had  no  power  whatever  to  con- 
sider the  same. 

[1]If  section  246  of  the  Greater  New  York  charter  confers  upon 
the  comptroller  a  power  in  his  discretion  to  investigate  this  claim  and 
to  report  his  opinion  thereon,  then,  should  he  refuse  to  exercise  his 
official  discretion  solely  on  the  mistaken  ground  that  he  has  no  legal 
power  to  exercise  discretion  in  the  premises,  he  may  be  compelled  by 
a  writ  of  mandamus  to  exercise  his  official  discretion,  though  the  re- 
sult of  such  exercise  may  not  be  controlled  by  the  court.  That  such 
may  be  done  generally  is  too  well  settled  to  require  any  extended  cita- 
tion of  authorities.  This  rule  was  applied  in  the  Matter  of  Kane  v. 
McClellan,  110  App.  Div.  44,  96  N.  Y.  Supp.  806,  to  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York,  when  it  refused 
to  exercise  certain  powers  of  audit  and  allowance  conferred  upon  it  by 
section  231  of  the  Greater  New  York  charter  on  the  plea  that  said 
section  was  unconstitutional.  The  relator  in  this  proceeding  did  ap- 
ply for  a  writ  of  peremptory  mandamus  against  the  comptroller,  re- 
quiring him  to  exercise  his  discretion  on  the  relator's  claim,  and  from 
the  order  directing  the  issuance  of  the  writ  this  appekl  has  been  taken 
to  this  court. 

Section  246  of  the  Greater  New  York  Charter  was  added  to  that  in 
strument  as  a  new  section  by  chapter  601  of  the  Laws  of  1907,  and 
reads  as  follows: 

"The  board  of  estimate  and  apportionment  may,  in  Its  discretion,  Inquire 
into,  hear  and  determine  any  claim  against  the  city  of  New  York  whi<di  has 
been  certified  to  said  board  In  writing  by  the  comptroller  as  an  Ulegal  or 
invalid  claim  against  the  city,  but  which,  notwithstanding,  In  his  Judgment 
it  is  equitable  and  proper  for  the  city  to  pay  in  whole  or  in  part,  and  If  upon 
such  inquiry  the  board  by  an  unanimous  vote  determines  that  the  city  has 
received  a  benefit  and  is  Justly  and  equitably  obligated  to  pay  such  dalm  and 
that  the  interests  of  the  city  will  be  best  subserved  by  the  payment  or  com- 
promise thereof,  it  may  authorize  the  comptroller  to  pay  the  claim  and  the 
comptroller  shall  thereupon  pay  the  claim  in  such  amount  as  tbe  )[)oard  of 
estimate  and  apportionment  shall  so  determine  to  be  Just,  In  full  satisfac- 
tion of  such  claim,  provided  that  the  claimant  shaU  fully  release  the  city, 
upon  any  such  payment.  In  such  form  as  shall  be  approved  by  the  corporatioD 
counsel.  The  provisions  of  this  section  shall  not  authorize  the  audit  or  pay- 
ment of  any  claim  barred  by  the  statute  of  limitations,  nor  any  claim  for 
services  performed  under  an  appointment  In  violation  of  any  provision  of 
the  civil  service  law.  For  the  purpose  of  carrying  out  the  provisions  of 
this  section,  it  shall  be  the  duty  of  the  comptroller  of  the  city  of  New  York 
on  being  thereunto  authorized  by  the  said  board  of  estimate  and  apportion* 
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it,  to  issue  and  sell  corporate  stock  or  revenue  bonds  of  the  city  of  New 
k  in  such  amounts  as  may  be  necessary,  and  at  such  a  rate  of  Interest 
may  be  fixed  by  said  comptroller.  No  consent  or  approval  of  any  board 
public  body  other  than  the  said  board  of  estimate  and  apportionment 
U  be  necessary  to  authorize  the  comptroller  to  issue  such  stock  or  revalue 
ds  for  the  purposes  of  this  section." 

The  history  of  this  enactment  is  shown  in  various  public  documents 
the  state.  It  had  happened  quite  frequently  that  the  Legislature 
I  passed  laws  enabling  the  board  of  estimate  and  apportionment 
the  city  of  New  York  to  audit  and  allow  as  obligations  of  the  city 
ims  made  by  various  persons  for  work  done  or  material  furnished 
and  received  and  used  by  the  city  for  its  benefit,  but  which  claims 
re  not  legal  claims  against  the  city  and  enforceable  in  the  courts  be- 
ise  of  a  failure  on  the  part  of  the  city  to  enter  into  a  binding  con- 
ct  therefor  in  compliance  with  the  various  statutory  provisions  reg- 
ting  and  controlling  the  letting  of  contracts  by  the  city.  These 
^s,  however,  were  not  of  general  scope,  but  were  confined  to  par- 
ilar  claimants  and  claims.  At  the  legislative  session  of  1907,  two 
arate  bills  of  this  tenor  were  passed  by  both  houses  of  the  Leg- 
ture,  but  each  was  vetoed  by  the  Governor  with  a  memorandum  in 
h  case  in  which  the  Governor  suggested  to  the  Legislature  that 
h  matters  should  not  be  dealt  with  by  special  acts  applicable  only  to 
ticular  claims,  but  should  be  covered  by  an  amendment  to  the 
rter  with  a  scope  general  to  all  claims  of  such  nature  as  the  Leg- 
ture  might  see  fit  to  embrace  within  a  general  scheme.  Public  Pa- 
s  of  Governor  Hughes,  1907,  pp.  102,  151.  The  Legislature  there- 
)n  enacted  the  law  now  known  as  section  246,  which  is  quoted 
>ve.  The  respondent  contends  that  this  law  of  1907  is  unconsti- 
ional  if  it  be  interpreted,  to  apply  to  the  claim  of  the  relator,  and 
refore  contends  that  to  uphold  the  constitutionality  of  the  statute, 
ich  should  be  done  if  possible,  the  statute  must  be  so  interpreted 
to  exclude  the  relator's  claim. 

2]  Before  proceeding  to  a  consideration  of  the  argument  of  the 
)ellant,  it  may  be  well  to  recall  to  mind  some  of  the  basic  principles 
law  affecting  legislative  action  with  regard  to  muncipal  corpora- 
is.  The  general  rule  is  that  a  municipal  corporation  is  a  state 
;ncy  and  creature  over  which  the  Legislature  has  general  power 
e  as  limited  by  the  provisions  of  the  state  Constitution.  Atkin  v. 
nsas,  191  U.  S.  207,  24  Sup.  Ct.  124,  48  L.  Ed.  148;  Williams  v. 
gleston,  170  U.  S.  304,  18  Sup.  Ct.  617,  42  U  Ed.  1047;  City,  etc., 
New  Orleans  Waterworks  Co.,  142  U.  S.  79,  12  Sup.  Ct.  142,  35 
Ed.  943;  Essex  Public  Road  Board  v.  Skinkle,  140  U.  S.  334,  11 
p.  Ct.  790,  35  L.  Ed.  446. 

3]  While  the  Legislature  has  in  the  various  charters  of  munici- 
corporations  surrounded  the  letting  of  contracts  for  public  work 
:h  defined  restrictions,  a  violation  of  which  excuses  a  municipality 
►m  liability  at  law  even  for  work  done  and  materials  furnished  for 
:  benefit  and  to  meet  the  necessity  of 'the  municipal  corporation,  the 
gislature  in  its  power  could  have  refrained  from  imposing  such 
trictions  and  could  have  left  a  municipal  corporation  subject  in 
work  to  the  same  rule  of  liability  as  would  attach  to  any  private 
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person  or  corporation,  within  such  limitations  as  the  Constitution  pre- 
scribes. 

[4]  The  Legislature  has  general  power  again  within  the  constitu- 
tional limits  to  legalize  invalid  acts  of  public  officers.  What  it  could 
have  dispensed  with  lawfully  in  the  beginning,  it  may  dispense  with 
lawfully  in  the  end.  A  familiar  example  of  the  exercise  of  the  latter 
power  is  to  be  fpund  in  the  various  acts  which  confirm  taxes  which 
were  void  in  law  because  of  a  substantial  failure  to  comply  with  the 
directions  of  the  statutes  under  which  an  attempt  was  made  to  levy 
a  tax.  The  rule  in  such  cases  is  that,  where  a  tax  is  void  because  of 
a  failure  to  comply  with  a  provision  of  statute  which  the  L^slature 
could  have  omitted  lawfully  from  the  statute — ^that  is,  where  the  de- 
fect was  not  jurisdictional — ^then  the  tax  so  levied  improperly  may  be 
legalized  by  a  confirmatory  act.  The  principle  underlying  this  rule 
is  not  confined  to  tax  cases,  but  is  one  of  general  application. 

[6]  The  provisions  of  our  Constitution  which  prescribe  the  limita- 
tions of  the  Legislature  as  to  municipal  corporations,  and  also  of  the 
acts  of  the  latter  themselves,  with  regard  to  the  payment  of  public 
moneys  or  the  incurring  of  public  obligations,  are  to  be  found  in  sec- 
tion 10  of  article  8  thereof.    It  is  there  declared  in  part  as  follows: 

"No  county,  city,  town  or  village  shall  hereafter  give  any  money  or  prop- 
erty, or  loan  its  money  or  credit  to  or  in  aid  of  any  individual,  association 
or  corporation,  or  become  directly  or  indirectly  the  owner  of  stock  in,  or 
bonds  of,  any  association  or  corporation;  nor  shall  any  such  county,  dty, 
town  or  village  be  allowed  to  incur  any  indebtedness  except  for  county,  dty, 
town  and  village  purposes." 

While  this  section  of  the  Constitution  has  been  the  subject  of  re- 
peated judicial  interpretation,  it  has  not  been  attempted  by  any  court 
to  define  generally  what  is  "a  county,  city,  town  and  village  purpose" 
within  the  meaning  of  this  section,  but  each  decision  has  proceeded 
upon  the  special  facts  of  each  case.  Many  things  which  confront  us 
to-day  as  municipal  activities  would  not  have  seemed  within  a  "city 
purpose"  a  generation  or  two  ago.  The  first  contention  of  the  appel- 
lant as  to  the  inapplicability  of  section  246  of  the  Greater  New  York 
charter,  within  the  limits  of*  the  Constitution,  to  the  case  at  bar,  is 
that  section  246,  if  applied  here,  would  operate  to  deprive  the  city  of 
New  York  of  the  benefit  of  its  judgment  against  the  plaintiff  in  the 
action  which  the  relator  brought  against  the  city  as  hereinbefore  de- 
scribed. Such  a  result  is  asserted  to  be  beyond  the  legislative  power, 
and  Matter  of  Greene,  166  N.  Y.  485,  60  N.  E.  183,  is  cited  as  a  con- 
trolling authority  in  support  of  the  contention.  The  opinion  of  Lan- 
don,  J.,  in  that  case  is  a  comprehensive,  though  terse,  exposition  of 
many  of  the  principles  of  law  which  affect  the  determination  of  the 
case  at  bar,  but,  when  examined  carefully,  it  does  not  support  the 
contention  in  support  of  which  it  is  here  advanced.  The  facts  in- 
volved there  were,  briefly  stated,  as  follows :  The  receiver  of  the  Mer- 
chants' Bank  of  Lockport  brdUght  an  action  against  the  county  of 
Niagara  to  recover  the  proceeds  of  certain  alleged  overdrafts  whidi 
Arnold  as  county  treasurer  had  made  on  said  bank,  and  the  proceeds 
of  which  he  had  apf)lied  to  the  payment  of  certain  county  obligations. 
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Arnold  was  a  defaulter,  and  ha4  stolen  or  misappropriated  considera- 
ble of  the  funds  of  the  county.  He  was  both  county  treasurer  and 
cashier  of  the  bank  in  question.  When  making  the  overdrafts,  he 
left  with  the  bank  as  security  therefor  a  certain  promissory  note  and 
likewise  a  draft,  both  made  by  parties  named  Helmer.  These  in- 
struments came  into  the  possession  of  a  Mr.  Ellsworth,  who  refused 
to  surrender  them  to  the  receiver  of  the  bank  on  the  ground  that  they 
were  equitably  the  property  of  the  county.  In  an  action  brought  in 
equity  by  the  receiver  of  the  bank  to  determine  the  equitable  owner- 
ship of  said  instruments,  it  was  found  by  the  court  that  the  alleged 
overdraft  on  which  the  plaintiff  relied  was  a  fiction  and  but  the  result 
of  a  juggle  in  bookkeeping,  and  that  the  bank,  through  its  managing 
officers,  knew  that  Arnold  was  a  defaulter  to  the  county  at  the  time 
of  the  alleged  overdraft,  and  was,  in  fact,  advancing  to  it  unlawfully 
county  funds  which  went  to  create  by  species  of  juggled  bookkeep- 
ing apparent  overdrafts  by  Arnold.  It  was  therefore  adjudged  that 
the  county  was  the  equitable  owner  of  the  instruments  in  question. 
The  judgment  in  the  action  in  favor  of  the  county  was  affirmed  in 
the  Court  of  Appeals  finally.  In  1900  the  Legislature  passed  an  act 
known  as  chapter  614  of  the  Laws  of  1900.  "Its  letter  and  purpose 
are  to  vacate  the  judgment  obtained  by  the  county  and  to  grant  a 
new  trial  to  the  receiver  to  be  appointed  specially  for  that  purpose" 
(opinion  of  Landon,  J.).  The  Court  of  Appeals  held  that  the  act  in 
question  was  unconstitutional  and  void.  It  pointed  out  the  rule  that, 
as  between  private  parties,  it  was  beyond  legislative  power  to  deprive 
a  party  to  a  litigation  of  a  judgment  obtained  by  him  therein.  It  then 
declared  as  follows : 

"Indivldnals  not  imder  legal  disability  can  wage  their  litigations  upon 
equal  terms  as  to  their  liability  for  their  acts,  omissions,  contracts  and  rep- 
resentations;  but  the  liability  of  municipal  corporations  or  of  their  officers 
is  often  so  dependent  upon  the  power  given  them  by  statute  that  the  limita- 
tions upon  that  power  sometimes  compel  a  judgment  against  the  individual 
contrary  to  the  merits." 

The  court,  through  Landon,  J.,  then  proceeded  to  point  out  nirnier- 
ous  instances  where  that  court  had  upheld  legislation  which  had  legal- 
ized claims  against  municipal  corporations  which  were  invalid  be- 
cause of  the  violation  of  statutory  requirements,  even  after  the  in- 
validity of  said  claims  had  been  determined  judicially.  What  are  now 
sections  9  and  10  of  article  8  of  the  present  Constitution  were  adopted 
originally  as  amendments  in  1874,  which  took  effect  January  1,  1875. 
Many  of  the  cases  so  cited  related  to  laws  enacted  prior  to  said  amend- 
ments, but  the  case  of  Wrought-Iron  Bridge  Co.  v.  Town  of  Attica, 
119  N.  Y.  204,  23  N.  E.  542,  arose  under  an  act  passed  in  1887,  white 
the  Constitution  stood  in  form,  as  to  this  point,  as  it  does  now.  In 
that  case  the  legislative  power  to  legalize  a  claim  based  on  equity  and 
justice,  though  void  at  law  because  of  a  failure  to  observe  statutory 
requirements,  was  upheld  notwithstanding  a  judgment  had  been  en- 
tered determining  the  invalidity  of  the  claim.  The  Court  of  Appeals, 
however,  in  Matter  of  Greene,  ut  supra,  distinguished  the  case  before 
it  from  the  earlier  decisions  on  the  ground  that  in  those  cases  the 
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judgments  relieved  from  were  based  not  upon  the  substantial  merits, 
but  rested  upon  the  statutory  disabilities  of  the  municipal  corpora- 
tions in  question.    In  its  opinion  it  speaks  as  follows : 

"The  distinction  between  the  gratuity  which  the  Oonstitution  now  forbids 
and  the  meritorious  claim  which  it  permits  municipal  bodies  to  satisfy,  not- 
withstanding Judgment  adverse  to  the  claimant,  is  apparent  Where  such 
final  Judgment  is  upon  the  merits,  for  the  Legislature  to  vacate  or  disregard 
it  and  direct  the  levy  of  a  tax  to  pay  it,  either  without  a  new  trial  or  with 
Judgment  upon  it,  would  be  the  bestowal  of  a  gratuity.  But  where  such 
Judgment  is  not  upon  the  merits,  but  because  of  some  defect  in  the  authority 
of  the  officers  to  bind  the  municipal  body  for  which  they  assume  to  act,  and 
thus  in  good  conscience  is  not  decisive  against  the  justice  of  the  claim,  the 
Legislature  may,  in  order  that  Justice  shall  prevail,  direct  Its  re-examination 
and  determination,  and,  if  found  to  be  Just,  direct  that  it  be  provided  for 
by  taxation.  The  limitations  which  the  law  wisely  imposes  upon  the  powers 
of  public  officers  and  their  methods  of  exercising  them  may  sometimes  re- 
sult In  vesting  in  the  municipal  body,  without  any  fault  of  the  Individnal, 
his  money  or  labor  or  their  products  beyond  remedy  or  recall,  except  by 
special  legislative  action.  The  Legislature  may  ratify  what  it  might  orig- 
inally have  authorized,  and  it  seems  to  be  right  that  it  should  have  the 
power  to  relieve  against  the  special  injustice  which  may  sometimes  result 
from  the  limitations  it  has  imposed  upon  the  authority  of  the  officers  which 
It  has  empowered  with  the  administration  of  its  municipal  creations.'* 

The  principle  upon  which  the  court  in  that  case  declared  the  statute 
there  in  question  unconstitutional  and  void  was  that  the  judgment 
from  which  relief  was  sought  was  based  upon  the  substantial  merits 
of  the  controversy,  and  in  no  way  rested  upon  any  statutory  exemp- 
tion of  the  defendant  from  liability  as  a  municipal  corporation.  It  is 
not  intelligible  why  Matter  of  Greene,  ut  supra,  has  been  cited  to  this 
court  as  an  authority  for  the  proposition  advanced  by  the  appellant. 
It  is  further  contended  by  the  appellant  that,  if  section  246  of  the 
charter  is  to  be  upheld  as  constitutional,  it  must  be  so  interpreted  as 
to  exclude  claims  which  are  "void"  and  restricted  to  claims  which  are 
"invalid."  It  is  argued  that  "invalid"  .claims  are  those  only  which 
arise  from  some  irregularity  in  the  method  of  following  the  statutory 
requirements ;  while  "void"  claims  are  those  which  arise  from  a  total 
failure  to  follow  the  statutory  directions.  The  distinction  is  rather 
shadowy,  and  has  no  substantial  basis  so  far  as  this  case  is  concerned. 
A  claim  which  cannot  be  enforced  at  law  against  a  municipal  corpo- 
ration because  of  statutory  limitations  is  in  the  eye  of  the  law  as  void 
as  it  is  invalid.    It  is  simply  without  legal  force. 

[8]  There  are,  of  course,  a  class  of  claims  against  municipal  corpo- 
rations which,  under  the  Constitution,  cannot  be  legalized  by  statute, 
and  these  claims  are  "invalid"  or  "void"  because  they  do  not  arise 
from  the  performance  of  "a  county,  city,  town  and  village  purpose," 
as  provided  in  section  10  of  article  8  of  the  Constitution,  as  aforesaid. 
But  the  claim  set  up  in  the  petition  herein  arises  from  the  perform- 
ance of  a  "city  purpose,"  for  it  is  based  upon  work  done  and  materials 
furnished  to  the  city  in  the  exercise  of  a  "city  purpose"  in  construct- 
ing a  city  water  supply  system.  Examples  of  claims  which  cannot  be 
legalized  against  municipal  corporations  may  be  found  in  the  deci- 
sions in  the  following  cases :  Chapman  v.  City  of  New  York,  168  N. 
Y.  80,  61  N.  E.  108,  56  L.  R.  A.  846,  85  Am.  St.  Rep.  661 ;  Stemmler 
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V.  Mayor,  etc.,  179  N.  Y.  473,  72  N.  E.  581 ;  Matter  of  Jensen,  44  App. 
Div.  509,  60  N.  Y.  Supp.  933;  Matter  of  Straus,  44  App.  Div.  425, 
61  N.  Y.  Supp.  37.  None  of  these  cases  last  cited  has  any  applica- 
tion to  the  facts  in  the  case  at  bar.  The  learned  counsel  for  the  ap- 
pellant calls  our  attention  to  two  authorities  in  CalifojTiia  which  sup- 
port the  contention  of  the  appellant.  These  decisions  are  Conlin  v. 
Board  of  Supervisors,  etc.,  99  Cal.  17,  33  Pac.  753,  21  L.  R.  A.  474, 
37  Am.  St.  Rep.  17,  and  Conlin  v.  Board  of  Supervisors,  114  Cal.  404, 
46  Pac.  279,  33  L.  R.  A.  752.  Each  of  these  decisions  relates  to  a 
statute  which  directed  a  board  of  supervisors  to  audit  and  allow  at  a 
defined  sum  a  claim  against  the  county  for  work  done  for  the  county, 
but  which  was  invalid  because  of  failure  to  observe  the  statutory 
regulations  as  to  the  letting  of  public  contracts.  The  legislation  in 
question  was  held  unconstitutional  by  the  Supreme  Court  of  Cali- 
fornia as  an  attempt  to  make  a  gift  or  gratuity  of  public  funds.  The 
constitutional  provision  there  in  question  provided  as  follows : 

"The  Legislature  shaU  not  have  power  to  make  any  gift  or  authorize  the 
making  of  any  gift  of  pubUc  money  to  any  individual,  municipal  or  other 
corporation." 

In  both  of  these  cases  the  California  court  declined  to  recognize  any 
distinction  between  a  mere  gratuity  and  the  pa3rment  of  a  claim  rest- 
ing upon  a  moral  obligation,  but  without  enforceable  legal  bjisis.  As 
before  indicated,  a  broader  rule  of  interpretation  has  been  applied  in 
this  state,  and  one  which  commends  itself  to  a  common  sense  of  jus- 
tice. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 


DONOHUE  V.  WATSON. 
(Supreme  Court,  Appellate  Term.    May  4,  1911.) 

1.  COBPOBATIONS   ({   431*) — UlTDIBCLOSKD  AOKNCT  OF  MaNAOEB— LlABILITT  OF 

Managbb. 

While  an  agent  may  be  held  liable  personally  where  be  does  not  dis- 
close his  agency,  no  express  words  disclosing  his  agency  are  necessary  to 
absolve  him  from  liability,  especially  where  he  could  reasonably  believe 
that  the  other  contracting  party  knew  the  real  facts,  so  thatt  where  plain- 
tiff came  uninvited  to  the  office  of  a  corporation  bearing  signs  disclosing 
that  fact  and  the  name  of  the  manager  as  such,  and  transacted  business 
with  the  manager,  he  could  not  claim  that  the  manager's  agency  was  not 
disclosed,  and  hold  him  individually  liable  under  the  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {  1742 ;  Dec. 
Dig.  I  431.*] 

2.  Evidence  (|  246*) — Adi£IB6I0N8  bt  Attobnets. 

In  an  action  on  a  contract  against  one  as  an  undisclosed  agent,  the  ex- 
clusion of  a  series  of  letters  written  by  attorneys  some  years  before  in 
an  attempt  to  collect  the  amount  due  from  the  agent's  principal  was 
proper,  where  it  did  not  appear  that  such  attorneys  were  actually  «n- 
ployed  by  plaintiff ;  the  mere  fact  that  they  had  some  conversation  with 
plaintiff  being  insufficient  to  show  authori^. 

[Ed.  Note. — For  other  cases,  see  Evidence,  Cent.  Dig.  H  945-049;  Dec. 
Dig.  I  246.*] 


•For  other  casei  mo  Mmo  topic  ft  |  numbbb  In  Doc.  ft  Am.  Dlgi.  1907  to  date,  ft  Rep*r  Indoxoo 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Patrick  J.  Donohue  against  Jabez  C.  Watson.  From  a 
judgment  for  plaintiff,  and  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed,  and  new  trial  granted* 

Argued  before  SEABURY,  LEHMAN,  and  GERARD,  JJ. 

Walter  L.  Bunnell  and  James  B.  Butler,  for  appellant 
Hoerner  &  Miller,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  the 
agreed  price  of  lumber  which  he  alleges  that  he  sold  to  the  defendant 
more  than  four  years  before  the  bringing  of  the  action.  The  defend- 
ant denied  that  he  had  any  transactions  with  the  plaintiff,  by  which  he 
agreed  expressly  or  impliedly  to  pay  for  such  lumber,  either  personally 
or  on  behalf  of  the  Long  Dock  Mills  &  Elevator  Company,  a  corpora- 
tion of  which  he  was  ttie  manager;  but  the  real  issue  litigated  was 
whether  or  not,  in  his  dealings  with  the  plaintiff,  he  disclosed  the  fact 
that  he  was  acting  as  agent  for  the  corporation. 

It  is  not  disputed  that  tlie  lumber  furnished  by  the  plaintiff  was 
used  in  raising  a  dock  owned  by  the  corporation,  and  that  the  defend- 
ant had  no  personal  interest  in  it.  It  is  not  disputed  that  at  that  time 
the  plaintiff  was  dumping  earth  and  filling  in  the  ground  near  that 
dock  under  a  privilege  obtained  from  the  defendant.  It  is  also  not 
disputed  that  the  plaintiff  asked  this  privilege  at  the  corporation's 
principal  place  of  business,  where  the  defendant  was  employed.  The 
defendant  states  that  he  then  expressly  told  the  plaintiff  that  the  dock 
belonged  to  the  corporation,  and  that  the  corporation  would  give 
the  plaintiff  the  privilege  under  certain  conditions.  There  was  a  sign 
on  the  top  of  the  building  reading,  "Harlem  Branch  of  Long  Dock 
Mills  &  Elevator,  J.  C.  Watson,  Mgr.,"  and  a  sign  on  the  door  of 
the  office,  "Office  of  the  Long  Dock  Mills  &  Elevator  Company."  It 
further  appears  that  the  lumber  for  which  payment  is  sought  was 
carted  away  by  the  corporation  employes  in  wagons  bearing  the  cor- 
poration sign.  None  of  this  testimony  is  directly  denied  by  the  plain- 
tiff, who  contents  himself  with  the  statement  that  he  did  not  see  the 
signs  or  know  of  the  corporation's  existence,  and  understood  that  he 
was  dealing  with  the  defendant  as  an  individual. 

[1]  While  it  is  settled  law  tliat  an  agent  may  be  held  liable  person- 
ally where  he  does  not  disclose  his  agency,  it  seems  to  me  obvious 
that  where  a  person  comes  uninvited  to  a  corporate  office,  which  bears 
signs  disclosing  the  corporate  identity  and  the  name  of  the  manager, 
and  then  transacts  business  with  that  manager,  he  cannot  claim  that 
the  manager's  agency  has  not  been  disclosed.  No  express  words  dis- 
closing the  agency  are  necessary,'  especially  where  the  agent  could 
reasonably  believe  that  the  other  contracting  party  knew  the  real  facts. 
It  seems  to  me  that  the  verdict  of  the  jury  rests  upon  a  misapprehen- 
sion either  of  the  law  or  the  testimony,  and  must  be  set  aside. 

[2]  The  appellant  also  claims  that  the  trial  judge  improperly  ex- 
cluded a  series  of  letters  written  by  various  attorneys  some  years  be- 
fore in  an  attempt  to  collect  the  price  of  the  lumber  from  the  corpo- 
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ration.  If  these  letters  were  written  by  attorneys  authorized  to  col- 
lect the  claim,  then  they  contain  admissions  of  great  force.  Neverthe- 
less, I  think  that  they  were  correctly  excluded,  because  the  defendant 
failed  to  show  that  the  attorneys  were  actually  employed  by  the  plain- 
tiff. The  mere  fact  that  they  had  some  conversation  with  the  plain- 
tiff is  insufficient  to  show  authority. 

Judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


BIERMAN  V.  WERSTEIN. 

(Supreme  Court,  Appellate  Term.    May  4,  1911.) 

ConBTs  (I  188*)— Municipal  Coubt&— Jijbisdiction. 

Code  Civ.  Proc.  i  1669,  providing  that,  If  a  person  Is  ejected  In  a  forci- 
ble manner,  etc.,  he  may  recover  treble  damages,  ett,,  was  derived  from 
2  Rev.  St  (1st  Ed.)  pt  3,  c.  5,  tit  6,  S  It  allowing  treble  damages  to  be 
assessed  by  the  Jury  or  "by  a  Justice  of  the  peace  In  cases  provided  by 
law."  Beld  that,  while  Municipal  Court  Act  (Laws  1902,  c.  580)  i  1,  subd. 
17,  does  not  specifically  confer  Jurisdiction  to  try  actions  tmder  said  sec- 
tion 1669,  It  does  confer  Jurisdiction  In  actions  for  trespass,  and  In  "civil 
actions  of  which  Justices  of  the  peace  had  Jurisdiction  on  the  31st  day  of 
December,  1897";  and  as  Justices  of  the  peace  had  Jurisdiction  to  try 
actions  under  said  section  on  that  date,  the  Municipal  Court  of  New 
York  City  also  has  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  437-468;  Dec. 
Dig.  §  188.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Nathan  Bierman  against  Samuel  Werstein.  Judgment 
for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  SEABURY,  LEHMAN,  and  GERARD,  JJ. 

Boudin  &  Liebman  (L.  B.  Boudin,  of  counsel),  for  appellant 
Isidor  Cohn,  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  judgment  in  an  action 
for  forcible  entry  and  detainer.  The  plaintiff  showed  at  the  trial 
that  the  trespass  was  accompanied  by  such  force  and  putting  in  fear 
of  personal  violence  as  would  authorize  the  award  of  treble  damages, 
if  the  Municipal  Court  had  jurisdiction  to  award  such  damages. 

While  Municipal  Court  Act  (Laws  1902,  c.  580)  §  1,  subd.  17,  does 
not  specifically  confer  jurisdiction  to  try  actions  under  section  1669 
of  the  Code,  it  does  confer  jurisdiction  in  actions  for  trespass  and 
in  "civil  actions  or  proceedings  of  which  *  ♦  *  justices  of  the 
peace  had  jurisdiction  on  the  thirty-first  day  of  December,  1897." 
Apparently  justices  of  the  peace  had  jurisdiction  to  try  actions  un- 
der section  1669  on  that  date.  In  fact,  that  section  of  the  Code  is  de- 
rived from  2  Revised  Statutes,  p.  338,  which  specifically  provided  that 
upon  forcible  entry  or  detainer  the  injured  party  "shall  be  entitled  to 
maintain  an  action  of  trespass  and  shall  recover  therein  treble  the 

•For  other  casei  Me  same  topic  ft  S  numbbb  in  Dec.  4  Am.  Digi.  1907  to  daU.  St  Rep'r  Indexes 
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damages  assessed  by  the  jury  or  by  a  justice  of  the  peace  in  cases 
provided  by  law." 

While  I  find  no  opinion  of  any  appellate  court  which  considers  this 
question,  apparently  the  Appellate  Division  in  the  Second  Department 
has  recognized  the  jurisdiction  of  the  Municipal  Courts  in  actions 
brought  under  section  1669  of  the  Code.  Waterbury  v.  Deckelmann, 
50  App.  Div.  434,  64  N.  Y.  Supp.  60. 

The  appellant  also  urges  that  since  the  summons  was  for  $500  dam- 
ages, and  the  complaint  asked  for  trpble  damages,  the  court  was  with- 
out jurisdiction.  I  think  that  a  fair  reading  of  the  complaint  shows 
that  the  appellant  asked  treble  damages  amoimting  to  $500,  and  not 
for  a  trebling  of  the  damages  asked  for  in  the  summons.  See  Spitzer 
V.  Korminsl^,  49  Misc.  Rep.  466,  97  N.  Y.  Supp.  1030. 

Judgment  should  therefore  be  affirmed,  with  costs.    All  concur. 


RICE  V.  KABAK. 
(Supreme  Oonrt,  Appellate  Term.    May  4,  1911.) 

Payment  (|  65*) — Bubden  op  Pboof. 

In  an  action  for  money  had  and  received,  where  the  answ^  was  a  gen- 
eral denial  and  payment,  and  plaintiff  proved  that  he  deposited  with  de- 
fendant $395.50,  and  had  received  on  account  $340.50,  and  the  amount 
claimed  in  the  summons  was  $55,  the  burden  of  proving  payment  was  on 
defendant ;  plaintiff  not  being  required  to  prove  the  negative. 

[Ed.  Note. — For  other  cases,  see  Payment,  Cent  Dig.  §{  162-202;  Dec. 
Dig.  §  65.*] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Jacob  A.  Rice  against  Sam  Kabak.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Reversed,  and  new  trial  ordered. 

Argued  before  SEABURY,  LEHMAN,  and  GERARD,  JJ. 

Barnett  &  Jablow  (Ralph  Barnett,  of  counsel),  for  appellant. 
Barnett  E.  Kopelman,  for  respondent. 

SEABURY,  J.  The  pleadings  in  this  case  were  oral.  The  com- 
plaint was  one  for  money  had  and  received,  and  the  answer  was  a 
general  denial  and  payment.  The  plaintiff  proved  that  he  deposited 
with  the  defendant,  between  November  9,  1910,  and  November  29, 
1910,  various  sums  aggregating  in  amount  the  sum  of  $395.50,  and 
that  he  had  received  on  account  several  sums  amounting  to  the  sum 
of  $340.50.  The  amount  claimed  in  the  summons  was  $55.  The 
justice  of  the  lower  court  gave  a  judgment  in  favor  of  the  defendant, 
and  based  his  reason  therefor  primarily  upon  the  ground  that  the 
plaintiff  had  failed  to  sustain  the  burden  of  proof. 

Under  the  pleadings  and  the  proof,  the  burden  of  proving  payment 
rested  upon  the  defendant,  and  not  the  plaintiff.  Acharan  et  al.  v. 
Samuel  Brothers  (Appellate  Division,  First  Department,  not  yet  of- 
ficially reported)  128  N.  Y.  Supp.  943.    The  plaintiff  was  not  required 

*For  other  catei  lee  same  topic  ft  fi  nttm bbb  in  Dec.  St  Am.  Dlgi.  1907  to  date,  ft  Rep'r  ladexM 
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o  prove  a  negative,  and  establish  the  fact  that  he  had  not  yet  been  re- 
>aid.  The  issue  in  dispute  was  a  narrow  one,  and,  as  the  court  decided 
t  upon  the  ground  that  the  burden  of  proof  was  upon  the  plaintiff, 
he  judgment  must  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  the  ap- 
>ellant  to  abide  the  event.    All  concur. 


[70  Misc.  Rep.  433.) 

PEOPLE  V.  ROSENHEIMBB. 

(Court  of  General  Sessions,  New  York  County.     January,  1911.) 

L.  WrrNESSES   (|  203*) — ^Pbivileob— Incbiminatino   Testimont— Statutes — 

CONSTITUTIONALrrT. 

Laws  1910,  c.  374,  |  290,  subd.  3,  declares  that  any  person  operating 
a  motor  vehicle,  who,  knowing  that  injury  has  been  caused  to  a  person 
or  property  by  the  operator's  culpability  or  to  accident,  leaves  the  place 
of  the  injury  or  accident  without  stopping  and  giving  his  name,  resi- 
dence, including  street  number,  and  operator's  license  number  to  the 
injured  person,  or  to  a  police  officer,  or,  in  case  there  is  no  officer  in 
the  vicinity,  fails  to  report  same  to  the  nearest  police  station  or  judicial 
officer,  shall  be  guilty  of  a  felony,  held  violative  of  Const  art  1,  S  6, 
providing  that  no  person  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself. 

[fed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  ||  1009-1014; 
Dec.  Dig.  I  293.*] 

2.  Witnesses  (SI  360,  298,  293%*)— Pbivilbgb— "Ant  Cbiminal  Case." 

The  word  "witness,"  as  used  in  Const  art  1,  |  6,  declaring  that  no 
person  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself,  applies  to  one  potentially  able  to  give  testimony  to  one  called 
on  to  testify,  and  to  one  required  to  furnish  documentary  proof,  and  the 
phrase  "in  any  criminal  case"  applies  to  proceedings  under  the  execu- 
tive, legislative,  or  judicial  powers  of  government  directed  against  the 
person  invoking  the  provision,  or  against  co-offenders  with  such  person, 
or  against  unrelated  third  persons,  to  such  as  are  preliminary,  collateral, 
or  independent,  and  both  to  such  as  are  pending  and  not  pending  at  the 
time  of  the  assertion  of  the  privilege. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  ||  1042,  1038, 
1011 ;    Dec.  Dig.  |§  300,  298,  293%.* 

For  other  definitions,  see  Words  and  Phrases,  vol.  1,  p.  420;  vol. 
8,  pp.  7511-7513.] 

3.  Witnesses  (§  300*) — Pbiviucge — Disclosubes  Privileged. 

Const  art.  1,  §  6,  declaring  that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  protects  a  witness  against 
the  disclosure  not  only  of  admissions  which  per  se  evidence  criminality, 
but  also  statements  which  by  a  possibility  may  form  a  link  in  what 
might  be  a  chain  of  inculpating  evidence,  and  to  disclosures  which  apart 
from  the  fact  disclosed  might  reveal  to  the  Inquirer  independent  sources 
of  information  tending  to  establish  the  guilt  of  the  person  Invoking  the 
privilege. 

[Ed.  Note. — For  other  cases,  see  Witnesses,  Cent  Dig.  S  1012;  Dec. 
Dig.  I  300.*] 

4.  Witnesses  (§  300*) — Privilege — Constitcjtional  Provision — Compelled 

IN  Any  Criminal  Case  to  be  a  "Witness  Against  Himself." 

The  lArase  '*nor  shall  he  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself"  is  used  in  Const  art  1,  |  6,  guarantying  the 

*For  other  cases  lee  same  topic  &  §  njjmber  Id  Dec.  ft  Am.  Digs.  ISCl  to  date,  ft  Rep'r  Indexes 
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prlTilege  of  a  witness,  means  that  no  person  shall  be  compelled  to  give 
ntterance  to  any  fact  by  word  or  pen  which  utterance  might  then  or 
afterward  be  used  as  evidence  against  him  in  a  proceeding  then  pend- 
ing or  afterwards  to  be  brought 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §  1042;  Dec. 
Dig.  §  300.* 

For  other  definitions,  see  Words  and  Phrases,  toI.  8,  pp.  7511-7513.] 
5.  Witnesses  (§§  300,  298*) — Pbivhjege — Statutes. 

The  constitutional  guaranty  against  self-accusation,  applies  to  any- 
thing required  to  be  said  or  produced  which  is  receivable  In  evidence; 
it  being  immaterial  whether  it  be  an  oral  statement  provable  against 
interest  or  a  document  receivable  in  evidence  for  a  like  purpose. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  |§  1042,  1038; 
Dec.  Dig.  §1  300,  298.*] 

Indictment  by  the  People  against  Edward  T.  Rosenheimer.  De- 
murrer sustained. 

Charles  S.  Whitman,  Dist.  Atty.  (Robert  C.  Taylor,  of  counsel),  for 
the  People. 

James  W.  Osborne  and  Gilbert  D.  Lamb,  for  defendant. 

GRAIN,  J.  The  defendant  demurs  to  an  indictment  purporting 
to  charge  him  with  a  felony  in  the  violation  of  a  provision  contained 
in  subdivision  3  of  section  290  of  chapter  374  of  the  Laws  of  1910, 
commonly  called  the  "Gallan  Law."  The  demurrant  challenges  the 
constitutionality  of  such  provision,  and,  moreover,  contends  that  the 
allegations  in  the  indictment  fail  to  allege  and  negative  a  violation  of 
such  law. 

[  1  ]  The  material  portions  of  the  statute  are  that : 

"Any  person  operating  a  motor  vehicle  who,  knowing  that  injury  has  be«i 
causei  to  a  person  or  property,  due  to  the  culpability  of  the  said  operator, 
or  to  accident,  leaves  the  place  of  said  injury  or  accident,  without  stopping 
and  giving  his  name,  residence,  including  street  and  street  number,  and 
operator's  license  number  to  the  Injured  party,  or  to  a  police  officer,  or  In 
case  no  police  officer  Is  In  the  vicinity  of  the  place  of  said  injury  or  accident 
then  reporting  the  same  to  the  nearest  police  station,  or  judicial  oflicer, 
shall  be  guilty  of  a  felony.    ♦    ♦    ♦ »» 

These  words  form  part  of  a  new  article  in  relation  to  motor  vehicles 
inserted  by  way  of  amendment  to  the  highway  law.  Section  295  of 
article  11  of  that  law  (Laws  of  1909,  c.  30,  being  chapter  25  of  the 
Gonsolidated  Laws),  repealed  by  the  law  now  challenged  as  to  con- 
stitutionality, provided  that  "in  case  of  accident  to  a  person  or  prop- 
erty on  the  public  highway,  due  to  the  operation  thereon  of  a  motor 
vehicle,  the  person  operating  such  vehicle  shall  stop,  and,  upon  request 
of  a  person  injured  or  any  person  present,  give  such  person  his  name 
and  address,  and  if  not  the  owner,  the  name  and  address  of  such 
owner,"  while  section  307  of  the  same  law  made  a  violation  of  this 
provision  a  misdemeanor. 

These  provisions  followed  by  a  few  years  the  extensive  use  of  motor 
vehicles  and  first  appeared  in  1904.  Laws  of  1904,  c.  538.  Similar 
laws  were  enacted  at  about  the  same  time  in  Maine,  New  Jersey, 
Michigan,  Florida,  California,  and  other  states. 

*For  other  cases  see  same  topic  ft  9  numbeb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep*r  IndsoMS 
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The  provision  under  consideration  is  limited  by  its  context  to  m-. 
juries  inflicted  upon  public  highways  and  by  proper  construction  to 
such  as  are  caused  directly  or  indirectly  by  the  motor  vehicle  operated. 

The  constitutional  provision  invoked  by  the  demurrant  forms  part 
of  section  6  of  article  1  of  the  Constitution  of  this  state,  commonly 
called  the  "Bill  of  Rights."  It  reads,  "nor  shall  he  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself."  The  common  law 
protects  against  compulsory  self -accusation.  Declaratory  statutes 
enforce  and  apply  this  protection,  and  the  constitutional  provision 
quoted  safeguards  it  from  impairment  or  abolition  by  legislative  enact- 
ment. History  discloses  the  origin  of  the  common-law  rule,  and  the 
reasons  for  it  are  stated  in  judicial  opinions.  The  constitutional  pro- 
vision referred  to  has  often  been  judicially  construed  and  applied. 
In  some  of  these  cases  there  was  no  mandatory  statute  requiring 
self-accusation,  and  in  some  such  the  primary  question  was  the  bona 
fides  of  the  interposition  of  the  plea  of  privilege,  as  for  instance, 
whether  it  was  merely  invoked  to  screen  or  shield  third  parties.  In 
another  class  of  cases  the  breadth  and  scope  of  this  constitutional 
provision  was  considered  by  comparing  it  with  statutes  making  com- 
pulsory the  giving  of  self-incriminating  evidence  and  purporting  to 
afford  to  the  one  so  testifying  immunity  from  criminal  prosecution 
predicated  upon  his  disclosures.  In  these  the  primary  subject  of 
consideration  was  whether  the  breadth  and  scope  of  the  immunity 
provision  was  coextensive  with  the  constitutional  exemption.  But, 
under  whatever  circumstances  construed,  it  has  invariably  been  held 
that  its  interpretation  is  to  be  liberal  rather  than  literal,  and  broad 
rather  than  narrow. 

Where  the  immunity  from  prosecution  afforded  by  statute  is  not 
coextensive  with  the  constitutional  provision,  a  person  may  decline 
to  make  when  asked  what  he,  in  good  faith,  believes  may  become  self- 
accusatory  disclosures,  whether  oral  or  documentary,  sworn  or  un- 
sworn, and  although  the  demand  that  he  make  the  same  is  preferred 
before  even  the  initiation  of  a  purely  collateral  preliminary  inquiry. 
In  aid  of  such  declination,  he  may  lawfully  move  to  set  aside  a  sub- 
poena served,  or  disobey  it  and  contest  its  validity  in  proceedings  to 
punish  him  as  for  contempt.  He  may,  if  a  party,  decline  to  be  sworn 
or  affirmed,  and,  whether  a  party  or  mere  witness,  may  assert  his 
privilege  when  interrogated  upon  oath,  and,  so  acting,  he  is  at  every 
step  protected  by  the  principle  of  the  common  law  as  preserved  and 
safeguarded  by  the  Constitution. 

[2]  The  word  "witness"  as  used  in  the  constitutional  provision, 
although  never  judicially  defined,  has  been  applied  in  the  cases  to  one 
potentially  able  to  give  testimony  to  one  called  upon  to  testify  and  to 
one  required  to  furnish  documentary  proof.  The  phrase  "in  any 
criminal  case,"  as  so  used,  has  been  judicially  applied  to  proceedings 
under  the  executive,  legislative,  or  judicial  powers  of  government 
directed  against  the  person  invoking  the  provision,  or  against  co-of- 
fenders with  such  person,  or  against  unrelated  third  parties,  to  such 
as  are  preliminary,  collateral,  or  independent,  and  both  to  such  as , 
are  pending  and  not  pending  at  the  time  of  the  assertion  of  the  priv- 
ilege. 
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[3]  With  respect  to  subject-matter,  disclosures  protected  against 
include  not  merely  admissions  per  se  evidencing  criminality,  but  also 
statements  by  possibility  forming  a  link  in  what  might  be  a  claim  of 
inculpating  evidence  and  to  disclosures  which,  apart  from  the  fact 
disclosed,  might  reveal  to  the  inquirer  independent  sources  of  informa- 
tion tending  to  establish  the  guilt  of  the  person  invoking  the  constitu- 
tional provision. 

[4]  In  a  word,  the  phrase  "nor  shall  he  be  compelled  in  any  crimi- 
nal case  to  be  a  witness  against  himself"  has  been  adjudicated  to  mean 
that  no  man  shall  be  compelled  to  an  utterance  of  any  fact  by  word 
or  pen  which  utterance  might  then  or  afterward  be  used  as  evidence 
against  him  in  proceedings  then  pending  or  afterward  to  be  brought. 

A  similar  provision  applicable  to  proceedings  in  the  federal  courts 
is  found  in  the  fifth  amendment  to  the  Constitution  of  the  United 
States. 

While  reference  is  made  to  six  illustrative  cases,  this  decision  rests 
upon  analogy  rather  than  precedent,  as  no  case  has  adjudicated  upon 
the  constitutionality  of  the  law  which  the  people  charge  the  defendant 
violated. 

In  1861  one  Hackley  was  sworn  as  a  witness  before  the  grand  jury 
on  an  examination  of  a  complaint  against  certain  aldermen  and  others 
for  feloniously  receiving  a  gift  of  money  under  an  agreement  that 
their  votes  should  be  influenced  thereby.  Being  interrogated,  he 
declined  to  answer  some  questions  on  the  alleged  ground  that  any 
answers  which  he  could  give  would  disgrace  him,  and  have  a  tendency 
to  accuse  him  of  crime.  The  questions  were  adjudged  proper.  He  still 
declined  to  answer,  and  was  adjudged  in  contempt  and  sentenced  to 
imprisonment.  He  brought  habeas  corpus  and  certiorari  proceedings, 
was  remanded  to  custody  by  the  Supreme  Court,  and  appealed  to  Ac 
Court  of  Appeals.  He  invoked  the  constitutional  provision  in  ques- 
tion. It  was  urged  that  it  did  not  avail  him,  because,  while  being  com- 
pelled to  testify  by  statute,  he  was  afforded  immunity  from  prosecu- 
tion by  chapter  539  of  the  Laws  of  1853.  Denio,  J.,  in  the  Court  of 
Appeals,  after  stating  what  would  be  a  literal  construction  of  the 
constitutional  provision,  held  that  it  was  not  to  be  so  construed,  but 
that  in  the  light  of  the  protection  which  it  was  designed  to  give  it 
should  be  liberally  construed,  and  that  so  construed  it  applied  not 
merely  to  a  proceeding  in  which  the  witness  was  himself  a  defendant, 
but  to  a  proceeding  against  others  answering  to  the  description  of 
co-offenders;  but  that  an  objection  to  answering  on  the  ground  that 
the  immunity  afforded  did  not  extend  to  prosecutions  against  the  re- 
lator which  might  have  their  origin  in  independent  sources  of  informa- 
tion disclosed  to  the  prosecutor  incidentally  through  the  relator's 
replies  was  unavailing,  as  the  constitutional  provision  did  not  protect 
to  that  extent,  and  the  relator  in  such  event  would  suffer  from  the 
misfortune  of  his  situation  rather  than  from  any  inhumanity  in  the 
law.    People  ex  rel.  Hackley  v.  Kelly,  24  N.  Y.  74. 

In  1887  one  Sharp  was  required  to  appear  and  give  testimony  before 
a  legislative  committee  charged  by  resolution  with  the  investigation 
of  the  alleged  bribery  of  certain  members  of  the  common  council  of 
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the  city  of  New  York.    Sharp  was  thereafter  indicted  with  others  for 
giving  money  to  a  member  of  such  council  with  intent  to  influence  him 
in  respect  to  the  exercise  of  his  powers  as  such.    Upon  his  trial  on  this 
charge,  there  was  given  in  evidence  against  him,  over  his  objection  and 
exception,  the  testimony  given  by  him  before  the  investigating  com- 
mittee.   It  was  urged  in  support  of  a  judgment  of  conviction  that  such 
testimony  was  properly  received  because  voluntarily  given,  and  that 
in  the  giving  of  it  the  defendant  had  waived  his  privilege.    The  de- 
fendant-appellant contended  that  his  disclosures  before  the  senate 
-committee  were  privileged,  that  they  were  not  voluntary,  and  that  he 
was  protected  from  prosecution  by  various  immunity  statutes,  includ- 
ing section  79  of  the  then  Penal  Code.    In  discussing  the  scope  of  the 
constitutional  provision,  Danforth,  J.,  in  delivering  the  opinion  of  the 
<x>urt,  commented  upon  the  fact  that,  where  a  statutory  indemnity  is 
relied  upon  as  validating  a  provision  making  self-accusation  compul- 
sory, the  indemnity  must  be  as  broad  as  the  constitutional  exemption, 
and  discussed  the  extent  of  such  exemption  by  commenting  upon  and 
reasserting  the  rule  stated  in  the  Hackley  Case.    People  v.  Sharp,  107 
N.  Y.  427,  14  N.  E.  319,  1  Am.  St.  Rep:  851. 

In  1894  one  Taylor  was  convicted  of  a  criminal  contempt  in  refus- 
ing to  answer  questions  while  testifying  before  a  grand  jury,  and, 
being  committed  for  such  contempt,  obtained  a  writ  of  certiorari. 
This  being  dismissed  by  the  General  Term  of  the  Supreme  Court  of 
the  Fourth  Department,  he  appealed  to  the  Court  of  Appeals  on  the 
ground,  among  others,  that  he  declined  to  answer  questions  relating 
to  alleged  acts  of  his  which  might  be  crimes,  and  that  he  was  protected 
by  the  constitutional  provision  referred  to.     The  Court  of  Appeals, 
O'Brien,  J.,  delivering  the  opinion,  held,  among  other  things,  that  the 
constitutional  and  statutory  provisions  (U.  S.  Const,  art.  5;    State 
Const,  art,  1,  §  6;   Code  Civ.  Proc.  §  837;  Code  Cr.  Proc.  §  10)  de- 
claring that  no  person  shall  be  compelled  to  testify  against  himself  in 
any  criminal  case  protect  a  person  called  as  a  witness  in  any  judicial 
or  other  proceeding  against  himself,  or  upon  the  trial  of  issues  be- 
tween others,  from  being  compelled  to  disclose  facts  or  circumstances 
that  can  be  used  against  him  as  admissions  tending  to  prove  his  con- 
nection with  any  criminal  offense  of  which  he  may  then  or  thereafter 
be  charged,  or  the  sources  from  or  the  means  by  which  evidence  of  its 
commission  or  of  his  connection  with  it  may  be  obtained,  and  dis- 
charged the  relator.    People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219, 
38  N.  E.  303. 

In  1901  a  liquor  tax  certificate  held  by  one  Cargill  was  revoked  and 
canceled  because  the  defendant  within  the  time  allowed  by  law  had  not 
interposed  a  verified  answer  to  the  petition  for  its  revocation  denying 
that  he  had  violated  the  law  by  selling  on  Sunday.  In  commenting, 
upon  the  unconstitutionality  of  the  statute  requiring  the  interposition 
of  such  an  answer  the  Court  of  Appeals,  by  O'Brien,  J.,  said : 

"No  law  can  be  valid  which  directly  or  indirectly  compels  a  party  to  ac- 
cuse or  incriminate  himself  or  to  testify  by  affidavit  or  otherwise  with  re- 
spect to  his  guilt  or  innocence.  In  every  case  when  he  elects  to  remain  sileht 
with  respect  to  any  charge  involving  unlawful  acts  which  are  criminal  or 
subject  him  to  a  penalty  or  forfeiture,  that  is  a  constitutional  privilege 
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which  the  Leglslatare  may  not  invade.  The  courts  have  insisted  upon  giv- 
ing to  the  constitutional  provision  a«  construction  broad  and  liberal  enough 
to  permit  a  citizen  to  remain  entirely  silent  with  respect  to  the  truth  or 
falsity  of  any  criminal  charge  against  him  if  he  so  elects,  and  his  right  to 
refuse  to  verify  a  pleading  is  as  clearly  within  the  privilege  as  his  right  to 
refuse  to  testify.  The  constitutional  Immunity  from  every  species  of  In- 
crimination may  be  as  effectually  violated  by  a  law  which  compels  a  person 
to  plead  or  deny  upon  oath  any  charge  involving  a  criminal  offense  without 
regard  to  the  form  of  the  investigation  as  by  a  law  compelling  him  to  tes- 
tify as  a  witness.  Tho  privilege  of  silence  secured  by  the  Constitution  ap- 
plies to  the  one  case  as  well  as  the  other."  Matter  of  Peek  v.  Gargill,  167 
N.  'Y.  391,  395,  60  N.  B.  776,  776,  63  L.  R.  A.  888. 

In  1903  one  Lewisohn  was  arrested  for  criminal  contempt  of  court 
in  declining  to. answer,  upon  the  ground  that  his  answers  might  tend 
to  incriminate  him,  certain  questions  put  to  him  as  a  witness  in  a  pro- 
ceeding in  the  Court  of  Special  Sessions  against  one  Canfield,  who 
was  charged  with  conducting  a  gambling  house.  After  he  had  de- 
clined to  answer  and  before  his  arrest,  the  district  attorney  promised 
him  immunity  and  brought  to  his  attention  section  342  of  the  Penal 
Code.  Being  adjudged  in  contempt,  he  obtained  writs  of  habeas  cor- 
pus and  certiorari,  which,  after  a  hearing,  were  dismissed  and  the  or- 
der of  dismissal  reversed  by  the  Appellate  Division.  Thereupon  the 
people  appealed  to  the  Court  of  Appeals.  The  opinion  of  that  court, 
written  by  Bartlett,  J.,  discussed  the  constitutional  exemption  as  meas- 
ured by  the  immunity  given  by  section  342  of  the  Penal  Code,  and 
after  commenting  and  quoting  at  length  from  People  ex  rel.  Hackley, 
supra,  held  that  certain  limitations  placed  by  that  case  upon  the  extent 
of  the  constitutional  exemption  were  at  variance  with  the  construction 
placed  on  the  fifth  amendment  of  the  Constitution  of  the  United  States 
by  the  Supreme  Court  of  the  United  States  in  cases  cited  in  the  opin- 
ion, and  thereupon  adopted  the  larger  and  broader  meaning  ascribed 
to  the  constitutional  provision  in  the  United  States  courts,  and  so 
adopting  it  sustained  the  order  which  discharged  the  relator.  People 
ex  rel.  Lewisohn  v.  O'Brien,  176  N.  Y.  253,  68  N.  E.  353. 

In  1908  one  Ferguson,  a  member  of  a  firm  of  stock  brokers,  was 
ordered  by  a  representative  of  the  State  Comptroller  to  exhibit  to  such 
representative  certain  of  Ferguson's  private  books  and  papers.  The 
demand  was  made  and  sought  to  be  justified  by  the  provisions  of  sec- 
tion 321  of  the  tax  law  (I^ws  1907,  c.  324).  That  section  provided 
among  other  things  that  "every,  person  *  *  *  making  a  sale 
*  *  *  of  shares  or  certificates  of  stock,  or  conducting  or  transact- 
ing a  brokerage  business  should  keep  or  cause  to  be  kept  a  just  and 
true  book  of  account  wherein  shall  be  plainly  and  legibly  recorded" 
amongst  other  things,  the  date  of,  the  number  of  shares  covered  by 
and  the  name  of  the  party  to  such  sale,  etc.  It  further  provided  that 
such  book  should  at  all  times  be  subject  to  the  inspection  of  the  Comp- 
troller or  any  of  his  representatives.  It  authorized  the  Comptroller 
to  inquire  into  and  ascertain  whether  the  tax  on  any  transfer  of  stocks 
had  been  paid,  and  empowered  him  for  that  purpose  to  examine  the 
books  and  papers  of  any  person,  firm,  company,  association,  or  corpo- 
ration.    The  law  then  made  a  refusal  to  allow  inspection  of  such 
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"books  or  any  memorandum  or  record  relating  to  such  sale,"  etc.,  a 
misdemeanor. 

These  provisions  were  in  aid  of  the  enforcement  of  the  collection 
of  the  tax  on  transfers  of  stock  imposed  by  chapter  241  of  the  Laws 
of  1905.  The  payment  of  such  tax  was  to  be  evidenced  by  adhesive 
stamps.  The  failure  to  pay  such  tax  by  affixing  stamps  as  provided 
was  made  a  misdemeanor.    Tax  Law,  §  317. 

The  relator,  Ferguson,  having  been  taken  into  custody  in  accord- 
ance with  the  provisions  of  the  tax  law  as  for  a  violation  thereof,  sued 
out  a  writ  of  habeas  corpus,  upon  which  he  demanded  his  discharge 
on  the  ground  among  others  that  the  statute  was  unconstitutional  in 
that  it  sought  to  make  him  a  witness  against  himself  in  a  criminal  case. 

Judge  Hiscock,  in  delivering  the  opinion  of  the  Court  of  Appeals, 
after  stating,  in  substance,  that  the  requirement  for  the  keeping  of  the 
public  book  of  account  provided  for  by  the  statute  was  not  violative 
of  the  Constitution,  justified  the  refusal  of  the  relator  to  produce  his 
private  books,  papers,  and  memoranda  on  the  reasoning  of  previous 
decisions,  saying  among  other  things : 

*'If  tbe  statute  bad  in  terms  enacted  that  the  ComptroUer  might  summon 
and  examine,  under  oath,  the  relator  for  the  purpose  of  securing  evidence 
of  Yiolatlons  by  him  and  bis  firm  of  the  statute  in  order  that  such  evidence 
might  be  used  as  a  basis  for  criminal  proceedings  or  an  action  to  recover 
the  prescribed  penalties  either  then  pending  or  thereafter  to  be  instituted, 
I  suppose  that  no  one  would  seriously  contend  that  it  did  not  violate  the  Con- 
stitution. ♦  ♦  ♦  Is  the  statute  any  less  effective  or  obnoxious  when  it 
attempts  to  force  the  relator  to  produce  before  the  Comptroller  private  books 
and  papers  duly  identified  as  his,  whose  entries  as  well-established  evidentiary 
admissions  will  be  just  as  probative  of  any  violation  as  any  sworn  testimony 
for  the  purpose  of  sustaining  against  him  a  criminal  prosecution  or  the 
action  for  a  penalty  which  the  Comptroller  is  required  to  institute?  The 
investigation  is  authorized;  the  violations  are  all  defined:  the  punishment 
and  penalties  are  prescribed ;  the  duty  of  prosecution  is  laid.  There  is  only 
lacking  the  evidence,  and  for  any  practical  or  substantial  purpose  what 
difference  does  it  make  whether  this  is  secured  by  statements  of  a  witness 
under  oath  or  by  entries  from  his  books  and  papers,  which  are  competent 
evidence  against  him  without  an  oath?"  People  ex  rel.  Ferguson  v.  Reardon, 
197  N.  Y.  236,  90  N.  E.  820.  27  Li  R.  A.  (N.  S.)  141,  134  Am.  St  Rep.  871. 

It  will  be  seen  that  in  the  Ferguson  Case  it  was  invoked  anticipatory 
to  any  prosecution  against  the  relator ;  that  in  the  Hackley  and  Taylor 
Cases  it  was  invoked  during  the  pendency  of  a  preliminary  inquiry; 
that  in  the  Cargill  Case  it  was  invoked  in  connection  with  a  special 
proceeding,  and  in  the  Sharp  and  Lewisohn  Cases  during  the  pend- 
ency of  criminal  actions ;  that  in  the  Hackley,  Taylor,  and  Lewisohn 
Cases  it  was  invoked  by  one  under  subpoena;  that  in  the  Cargill  and 
Ferguson  Cases  it  was  invoked  by  one  not  under  subpoena ;  that  in  the 
Hackley  Case  it  was  unsuccessfully  invoked  because  of  what  was 
held  to  be  adequate  statutory  immunity,  and  that  in  the  Lewisohn 
Case  it  was  successfully  invoked  because  of  what  was  held  to  be  in- 
adequate statutory  immunity.  It  will  be  further  seen  that  Hackley 
and  Lewisohn  denied  the  sufficiency  of  the  immunity  from  prose- 
cution afforded  them  by  statute,  and  that  Sharp  relied  upon  an  im- 
munity which  he  asserted  was  so  afforded  and  which  he  contended 
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had  been  unlawfully  denied  him,  while  Taylor,  Cargill,  and  Ferguson 
concededly  had  no  such  statutory  immunity  upon  which  to  rely. 

At  the  time  of  the  occurrence  set  forth  in  the  indictment  and  at  the 
time  when  the  statute  challenged  as  to  constitutionality  required  a 
statement  from  the  defendant,  no  prosecution  had  been  begun  against 
the  defendant,  in  which  respect  the  defendant's  case  is  similar  to  the 
Ferguson  Case  and  in  the  defendant's  case,  like  the  case  of  Taylor, 
Cargill,  and  Ferguson,  there  is  concededly  no  statute  affording  him 
immunity  from  prosecution  based  upon  a  criminality  which  might  be 
evidenced  in  whole  or  part  by  the  statement  required  from  him,  and 
his  case  differs  from  the  cases  cited  alone  in  the  circumstance  that  the 
statement  which  this  defendant  was  required  to  make  was  to  be  oral 
and  unsworn.  In  the  cases  cited  something  under  oath  was  sought  to 
be  elicited,  save  in  the  Ferguson  Case,  where  incriminatory  unsworn 
documentary  evidence  was  required  to  be  produced. 

[5]  As  a  test  of  the  constitutionality  of  a  law  requiring  a  person 
to  say  or  produce  something,  considered  in  the  light  of  the  provision 
exempting  from  self-accusation  is  whether  that  something  required 
to  be  said  or  produced  is  receivable  in  evidence,  it  is  immaterial 
whether  that  demanded  is  an  oral  statement  provable  as  an  admis- 
sion against  interest  or  a  document  receivable  in  evidence  for  like 
reason. 

In  the  statute  now  under  consideration  a  person,  after  the  happen- 
ing of  an  event,  is  required  as  stated  to  make  an  oral  unsworn  state- 
ment. The  event  is  one  upon  which  the  criminal  liability  of  such 
person  may  be  predicated.  Such  person  is  one  in  whose  presence 
and  under  whose  observation  a  fact  occurred.  He  is  therefore  prima 
facie  competent  to  testify  to  the  same  and  for  this  reason  one  de- 
scribed by  the  word  "witness"  as  used  in  the  Constitution.  The  state- 
ment is  required  to  be  made  in  either  one  of  two  contingencies, 
namely,  (a)  where  the  occurrence  is  due  to  the  culpability  of  the  one 
required  to  make  the  statement;  and  (b)  contrastively  where  it  is 
due  to  accident.  It  not  being  required  when  the  injury  is  unconsciously, 
as  distinguished  from  knowingly,  inflicted,  the  making  of  it  imports 
knowledge  of  the  occurrence  and  consciousness  of  its.  culpability  where 
culpable,  and,  but  for  the  provision  requiring  such  statement  to  be 
made  as  well  when  the  injury  is  accidental  as  when  culpable,  the  mere 
making  of  the  statement  would  import  an  admission  of  culpability. 

The  circumstance  that  the  statute  also  requires  the  statement  to 
be  made  where  the  injury  inflicted  is  due  to  accident — ^that  is  to  say, 
without  conscious  culpability--and  that,  therefore,  it  may  conceivably 
be  required  where  no  criminal  liability  attaches  to  the  defendant 
from  the  occurrence,  does  not  make  the  statute  constitutional,  for  it 
is  sufficient  to  render  it  obnoxious  to  the  constitutional  provision  that 
the  statement  required  to  be  made  may  under  some  circumstances  be 
self -accusatory  or  tend  to  establish  a  criminal  liability  or  subject  the 
maker  to  criminal  prosecution.  It  is  not  necessary  to  its  unconstitu- 
tionality that  it  should  inevitably  have  this  effect. 

The  first  count  in  the  indictment  alleges  that  the  injuries  inflicted 
by  the  occurrence  respecting  which  the  defendant's  statement  was  re- 
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quired  were  occasioned  by  the  defendant's  culpability.  As  the 
demurrer  admits  this,  among  other  facts  competently  alleged,  it  fol- 
lows that  in  the  case  at  bar  the  statement  would  have  been  required 
from  the  defendant  because  of  his  conscious  culpability,  and  there- 
fore the  making  of  the  statement  would  have  furnished  not  merely 
evidence  of  the  defendant's  identity  with  the  operator  of  the  vehicl^ 
and  in  that  connection  a  link  in  the  chain  of  evidence  against  him  in 
the  event  of  his  criminal  prosecution,  but  also  evidence  of  admitted 
culpability. 

It  is  elementary  that,  when  a  person  is  injured  in  person  or  property 
and  such  injury  appears  to  have  been  caused  by  the  act  or  omission 
of  another,  the  circumstances  as  ascertained  attending  the  infliction 
of  such  injury  may  indicate  a  civil  and  possibly  also  a  criminal  liability 
on  the  part  of  such  other  because  of  such  other's  apparent  connection 
with  its  infliction.  Where  for  the  reason  that  they  indicate  criminal 
liability  a  criminal  action  is  begun,  the  public  prosecutor  must  prove 
as  prerequisites  to  a  lawful  conviction,  first,  the  identity  of  the  person 
prosecuted  with  the  person  causing  the  injury;  and,  second,  the 
latter's  criminal  culpability  with  respect  to  the  same.  The  first,  like 
any  other  relevant  fact,  may  be  proved  by  the  admission  of  the  person 
prosecuted.  When  so  proved,  such  fact  becomes  a  link  in  the  chain 
of  evidence  against  him.  Thus  a  person  is  injured  upon  a  public 
highway,  and  thereafter  dies  from  the  effects  of  such  injury.  The 
injury  causing  death  results  from  the  violent  contact  of  a  motor 
vehicle  either  directly  or  indirectly  with  the  body  of  the  person  killed. 
The  circumstances  discovered  by  the  public  authorities  indicate  that 
such  contact  was  due  either  to  some  act  or  some  culpable  negligence 
on  the  part  of  the  person  operating  the  motor  vehicle.  The  question 
arises,  Who  was  that  person?  and  it  thereupon  transpires  that  under 
the  penalties  of  the  challenged  statute  such  person  has  said  to  a  police 
officer  in  the  vicinity  of  the  place  where  the  injury  was  inflicted,  not 
an  eyewitness  to  the  occurrence:  "I  am  the  man.  I  operated  the 
motor  vehicle  which  caused  the  injury.  My  address  is  such  a  street 
and  such  a  number,  and  this  is  my  operator's  license  number."  The 
admission  3o  made  as  an  evidentiary  fact  is  testified  to  by  such  officer 
before  a  grand  jury,  and,  in  conjunction  with  other  evidence,  it  pro- 
duces an  indictment.  That  indictment  conceivably  charges  murder 
in  the  first  degree  (People  v.  Darragh,  141  App.  Div.  408,  126  N.  Y. 
Supp.  339),  possibly  manslaughter  in  its  first  degree,  and,  if  not,  man- 
slaughter in  its  second  degree.  A  trial  of  the  one  indicted  follows, 
and  there  again  such  person's  statement  to  the  officer  to  the  effect  that 
he  was  the  man  who  operated  the  motor  vehicle  upon  the  occasion 
stated  in  the  indictment  becomes  a  link  in  the  chain  of  evidence 
against  him,  connecting  him  with  the  occurrence  as  therein  alleged. 

It  follows  that  the  man  making  the  statement,  whether  such  state- 
ment import  conscious  culpability  or  merely  his  connection  with  the 
occurrence,  has  been  compelled,  in  the  absence  of  any  statutory  im- 
munity against  prosecution,  to  be  a  witness  against  himself  in  a 
criminal  case.  Such  was  the  nature  of  the  statement  required  from 
tills  demurrant  under  penalty  of  conviction  of  felony  should  he  omit 
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to  make  it.  He  has  omitted  to  accuse  himself,  and  the  indictment 
assailed  is  the  pleading  initiating  the  criminal  action  for  his  conviction 
of  felony  for  such  omission. 

These  considerations  lead  to  the  conclusion  that,  while  the  facts  in 
the  case  at  bar  are  dissimilar  from  those  in  the  cases  cited,  they  show, 
if  anything,  a  more  obvious  infraction  of  the  constitutional  provision. 
Jn  reaching  this  conclusion  the  extent  of  the  police  power  of  the  state 
is  recognized.  The  right  under  it  to  enact  as  well-considered  regula- 
tions for  the  public  safety  in  connection  with  the  operation  of  motor 
vehicles  upon  public  highways  license  and  other  requirements  which 
have  for  their  object  the  identification  of  those  violating  the  motor 
vehicle  law  is  conceded.  People  v.  MacWilliams,  91  App.  Div.  176,  86 
N.  Y.  Supp.  357.  It  is  one  thing  to  require  operators  of  motor 
vehicles  to  carry  identifying  indicia  before  such  persons  have  broken 
the  law,  and  quite  anothef  to  demand  cither  that  they  make  self-ac- 
cusation in  case  of  infringement  or  furnish  in  such  case  a  link  in  a 
chain  of  criminatory  evidence  against  themselves.  The  former  can 
be  lawfully  done.    The  latter  violates  the  Constitution. 

Having  reached  the  conclusion  that  the  statute  under  which  the 
indictment  is  found  is  repugnant  to  section  6  of  article  1  of  the  Con- 
stitution of  the  state,  and  that  for  this  reason  the  amended  demurrer 
must  be  sustained,  it  becomes  unnecessary  to  consider  the  question 
as  to  whether  the  indictment  sufficiently  alleges  the  offense  sought  to 
be  charged. 

Demurrer  sustained. 


(70  Misc.  Rep.  467.) 

In  re  WOOD'S  ESTATE. 

(Surrogate's  Court,  Saratoga  CJounty.     January,  1911.) 

1.  Limitation  of  Actions  (§  103*) — Accounting— Application— Limitations. 

Limitations  do  not  begin  to  run  In  favor  of  executors  against  an  ap- 
plication for  an  accounting  until  they  have  repudiated  their  trusts. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent.  Dig.  If 
606-510;    Dec.  Dig.  §  103.*] 

2.  E2SECUT0RS  AND  Adkinistbatobs  il  244*)^Ali.owance  of  CiiAncs — ^Peb- 

SONS  Who  Mat  Contest  Claims. 

The  executrix  of  a  deceased  executor  called  to  account  for  the  exec- 
utor's proceedings  has  no  authority  over  the  original  estate  except  to 
account  for  and  pay  over  to  the  surviving  executor  thereof  such  funds 
of  the  estate  as  came  to  the  deceased  executor's  hands,  and  cannot  con- 
test a  claim  against  the  original  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  CenU 
Dig.  §  866 ;   Dec.  Dig.  §  2U*} 

Proceedings  for  settlement  of  the  estate  of  Stephen  Wood.  Order 
to  show  cause  why  executors  should,  not  pay  certain  claims  and  leg- 
acy of  Temmy  M.  Wood.    Decree  for  petitioner. 

George  B.  Lawrence,  for  petitioner. 

Walter  E.  Ward,  for  Louise  C.  Wood,  individually  and  as  executrix. 

*For  other  cases  see  same  topic  A  8  numbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  4k  Rep'r  Indexes 
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OSTRANDER,  S.  This  is  an  order  to  show  cause,  granted  upon 
the  application  of  Temmy  M.  Wood  and  addressed  to  Stephen  F. 
Wood,  executor,  etc.,  of  Stephen  Wood,  deceased,  and  to  Louise  C. 
Wood,  as  executrix  of  Edward  I.  Wood,  the  deceased  executor  of 
said  Stephen  Wood,  requiring  them  to  show  cause  why  they  should 
not  render  and  settle  their  accounts  as  executor  and  as  executrix  of 
the  deceased  executor  of  Stephen  Wood,  deceased,  and  why  they 
should  not  pay  the  claims  and  legacy  of  the  petitioner  herein,  and  why 
a  decree  should  not  be  entered  judicially  settling  their  accounts  and 
directing  payment  of  the  claims  and  legacy  of  the  petitioner  herein. 

Stephen  Wood  died  August  15,  1898,  leaving  Temmy  M.  Wood, 
his  widow,  and  his  two  sons,  Edward  I.  Wood  and  Stephen  F.  Wood, 
his'  only  heirs  at  law  and  next  of  kin.  The  will  was  proved  Septem- 
ber 24,  1898.  No  account  has  been  filed  or  rendered,  nor  any  inven- 
tory filed  by  the  executors  under  the  will.  Petitioner  and  said  Stephen 
K.  Wood  and  Edward  I.  Wood  are  all  named  as  executors,  but  peti- 
tioner did  not  qualify.  The  two  sons  qualified  as  such.  By  the  terms 
of  the  will  petitioner  was  given  one-third  of  the  estate,  real  and  per- 
sonal, in  lieu  of  dower.  She  claims  that  the  estate  is  also  indebted 
to  her  as  a  creditor  in  the  sum  of  $6,000  and  upwards  for  moneys 
loaned.  Petitioner  offered  certain  testimony,  and  the  executrix  and 
executor  rested  their  case  upon  the  testimony  so  given.  From  this 
it  appears  that  Stephen  Wood  was  a  man  upwards  of  80  years  old  and 
engaged  in  conducting  a  lumber  and  coal  business,  and  was  the  owner 
of  certain  real  and  personal  property  used  in  the  business.  As  he  be- 
came advanced  in  years  the  two  sons  assisted  in  the  business,  Stephen 
F.  directing  work  about  the  yard  and  Edward  I.  keeping  the  books 
and  looking  after  the  finances,  and  the  business  was  conducted  under 
the  name  of  Stephen  Wood  Sons  for  a  period  of  a  year  or  more  prior 
to  his  death.  This  appears  to  have  been  done  as  a  matter  of  con- 
venience. It  was  testified  that  there  was  no  conveyance  of  any  interest 
in  this  property  or  in  the  business  by  Stephen  Wood;  and  subse- 
quently to  the  death  of  Stephen  Wood  the  son  Edward  I.  testified, 
upon  the  transfer  tax  appraisal,  that  all  of  this  property  belonged  to 
the  estate  of  Stephen  Wood,  deceased,  and  it  is  so  admitted  in  the 
answer  of  Louise  C.  Wood,  executrix.  He  also  admitted  that  there 
was  due  to  Temmy  M.  Wood  from  said  estate  a  note  for  $3,000. 
After  the  death  of  Stephen,  the  business  continued  to  be  carried  on  by 
the  two  sons  in  exactly  the  same  manner  as  before  'the  death  of  their 
father.  There  was  no  transfer  of  the  property  to  them,  except  such 
as  may  have  occurred  by  operation  of  law.  There  was  no  partner- 
ship agreement  nor  any  other  proceedings  in  reference  to  the  business 
except  to  carry  it  on  as  before.  It  is  nowhere  claimed  in  the  evidence 
that  any  payments  have  been  made  in  fact  to  Temmy  M.  Wood  for 
any  indebtedness  owing  by  the  estate  to  her,  if  any,  nor  any  payment 
of  her  legacy  except  as  hereinafter  stated.  The  executor,  Stephen  F. 
Wood,  does  not  in  any  way  combat  the  allegations  of  the  petition  or 
the  determination,  but  Louise  C.  Wood,  as  executrix  of  her  deceased 
husband,  contends  that  the  statute  of  limitations  is  a  bar  to  this  pro- 
ceeding, and  that  the  attitude  of  the  sons  toward  the  estate  as  shown 
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by  the  testimony  indicates  that  they  have  claimed  the  property  of  the 
estate  in  their  own  right  for  upwards  of  six  years  and  upwards  of 
ten  years.  It  appears  from  the  testimony,  as  before  stated,  that 
Edward  I.  Wood  swore  upon  the  transfer  tax  appraisal  that  this 
property  all  belonged  to  the  estate  of  his  father,  so  at  that  time  there 
was  no  claim  that  the  sons  were  holding  it  adversely  to  their  duties 
as  executors.  It  is  also  testified  by  Stephen  F.  Wood  that  subsequently 
to  the  death  of  his  father,  the  time  of  which  is  not  very  definitely 
fixed,  he  and  his  brother  Edward  asked  his  mother  "if  she  wanted 
to  settle  up  the  estate ;  that  is,  divide  it  up,  that  was  spoken  of.  And 
she  said  'No,'  she  didn't  want  the  principal,  she  wanted  the  interest; 
they  could  have  the  use  of  it  as  long  as  she  lived  for  her  care  and 
maintenance.  *  *  *  Q.  The  use  of  what?  A.  We  could  have 
the  use  of  her  money  coming  out  of  the  estate." 

It  was  further  testified  that  it  was  agreed  by  the  two  sons  and  the 
mother  that  they  should  keep  her  at  their  respective  homes  for  equal 
successive  periods  and  should  pay  her  such  sums  of  money  as  she 
should  need  from  time  to  time ;  and  they  did  in  fact  do  so,  keeping 
her  two  weeks  each  at  their  respective  homes,  which  were  adjoining 
houses  in  the  village  of  Stillwater ;  and  they  have  paid  her  such  sums 
of  money  ais  she  wanted,  not  exceeding  $100  in  any  year,  up  to  the 
time  of  the  death  of  Edward  I.  Wood  in  1908.  It  was  also  testified 
by  Mr.  Bartlett,  a  neighbor,  that  he  had  frequent  conversations  with 
Edward  I.  Wood  in  his  lifetime,  and  Edward  I.  told  him  that  they 
had  their  mother^s  money  and  that  the  money  was  in  the  yard,  mean- 
ing the  lumber  and  coal  yard,  and  that  one  of  these  conversations 
was  very  shortly  before  the  death  of  Edward  I.  Wood. 

Insurance  was  taken  out  upon  various  real  and  personal  estate, 
including  the  lumber  property;  one  policy  for  the  year  December  15, 
1907,  to  December  15,  1908,  payable  to  "Estate  of  Stephen  Wood  and 
Stephen  Wood's  sons,  as  their  respective  interest  may  appear,"  and  the 
other  running  from  August  11,  1908,  to  August  11,  1909,  payable  in 
like  manner.  The  executor,  Stephen  F.  Wood,  does  not  claim  that  he 
and  his  brother  ever  took  the  property  or  any  part  of  it  in  hostility 
to  their  duties  as  executors ;  and  it  seems  to  me  that  the  acts  above 
recited  indicate  the  understanding  of  Edward  I.  Wood  that  he  was 
holding  the  property  as  executor  and  not  in  hostility  to  the  estate. 

There  was  no  change  in  the  firm  name  (if  the  facts  above  stated 
indicate  a  firm)  after  the  death  of  Stephen  Wood  such  as  would  lead 
the  petitioner  or  any  other  person  to  believe  that  the  executors  were 
claiming  to  own  the  property  individually  instead  of  as  executors. 
They  recognized  their  mother's  rig;ht  to  share  in  the  estate  and  asked 
her  if  she  wished  it  divided  up;  and,  upon  her  saying  in  substance 
that  all  she  wished  of  her  share,  from  time  to  time,  was  her  care  and 
spending  money  for  the  use  of  it,  they  proceeded  to  treat  the  estate 
in  the  manner  described  and  continued  throughout  the  lifetime  of 
Edward  I.  Wood,  and  until  the  year  1909,  to  make  such  payments 
for  the  use  of  this  money.  There  was  no  repudiation  of  their  trust 
relationship  in  regard  to  the  estate  until  the  filing  of  the  answer  of 
Louise  C.  Wood  in  this  proceeding. 
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[1]  There  is  no  claim  of  other  creditors  or  any  interests  involved 
:xcept  the  interest  of  the  petitioner  and  of  her  sons,  the  executors. 
Jnder  the  doctrine  of  many  cases  which  hold  that  the  statute  of 
imitations  does  not  begin  to  run  in  favor  of  executors  against  an 
Lpplication  for  an  accounting  until  they  have  repudiated  their  trusts 
Matter  of  Irwin,  68  App.  Div.  158,  74  N.  Y.  Supp.  443;  Matter  of 
VIeyer,  98  App.  Div.  7,  90  N.  Y.  Supp.  185,  affirmed  184  N.  Y.  54, 
^6  N.  E.  920;  Matter  of  Williams,  57  Misc.  Rep.  537,  109  N.  Y.  Supp. 
>74;  Matter  of  Asheim,  111  App.  Div.  176,  97  N.  Y.  Supp.  607, 
Lffirmed  185  N.  Y.  609,  78  N.  E.  1099;  Matter  of  Anderson,  122 
Vpp.  Div.  453,  106  N.  Y.  Supp.  8181),  I  think  the  executor,  Stephen 
?.  Wood,  and  Louise  C.  Wood,  as  executrix  of  Edward  I.  Wood, 
hould  be  compelled  to  render  an  account  of  the  proceedings  of  the 
executors  of  Stephen  Wood,  deceased.  In  no  other  way  can  the  value 
)f  her  legacy  under  the  will  be  determined.  Findings  and  a  decree 
o  that  end  may  be  submitted. 

As  to  the  allied  indebtedness  of  Stephen  Wood  to  the  petitioner, 
Ls  a  creditor:  The  Code  (section  2722)  provides  for  the  filing  of  a 
letition  by  a  creditor  to  compel  payment  by  executors  of  a  claim 
Lgainst  the  deceased,  but  also  provides  that,  where  the  executor  files 
L  verified  answer  setting  forth  facts  which  show  that  it  is  doubtful 
vhether  the  petitioner's  claim  is  valid  and  legal  and  denying  its  valid- 
ty,  the  proceeding  must  be  dismissed  without  prejudice  to  an  action 
)r  accounting  in  behalf  of  the  petitioner. 

Louise  C.  Wood,  as  executrix  of  Edward  I.  Wood,  has  filed  an 
mswer  denying  the  allegations  of  the  petition  upon  which  the  indebt- 
edness is  founded,  and  alleging  payment  of  all  indebtedness  of 
Stephen  Wood  to  the  petitioner,  and  setting  up  the  statute  of  limita- 
;ions  as  a  bar  to  this  claim.  The  petition  alleges  the  facts  out  of  which 
:his  claim  arises,  and  sets  forth  that,  after  the  death  of  their  father, 
x)th  Edward  I.  and  Stephen  F.,  individually  and  as  executors,  agreed 

0  care  for  the  petitioner  and  pay  her  such  moneys  as  she  might  need 
cor  the  use  of  the  moneys  and  property  so  belonging  to  her,  including 
ler  one-third  share  of  the  estate,  the  principal  to  remain  as  it  was. 
Stephen  F,  Wood,  the  sole  surviving  executor  of  his  father's  will,  does 
lot  deny  any  facts  set  out  in  the  petition ;  and,  having  been  called  as 

1  v^itness  by  the  petitioner,  substantially  admits  the  correctness  of  the 
:laim  and  testifies  to  payments  by  himself  and  Edward  I.  as  executors 
Dn  account  of  the  claim  which  avoid  the  bar  of  the  statute.  Holly  v. 
Sibbons,  176  N.  Y.  520,  68  N.  E.  889,  98  Am.  St.  Rep.  694. 

[2]  Louise  C.  Wood,  as  executrix  of  her  deceased  husband,  has 
lo  authority  over  the  estate  of  Stephen,  except  to  account  for  and 
pay  over  to  Stephen  F.,  the  surviving  executor,  such  funds  of  the 
estate  as  came  to  her  husband's  hands.  Matter  of  Moehring,  154  N. 
Y.  423,  48  N.  E.  818;  Matter  of  Allen,  2  Dcm.  203. 

She  has  no  standing  in  this  proceeding  to  deny  the  petition,  so  far 

as  it  relates  to  an  indebtedness  of  the  estate  to  the  petitioner.    That 

function  belongs  to  the  surviving  executor  of  Stephen  Wood;   and, 

when  he  admits  the  correctness  of  the  claim,  it  is  the  duty  of  this 

128N.Y.S.— 70 
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court  to  order  its  payment.  Matter  of  Miles,  170  N.  Y.  75,  62  N.  E. 
1084. 

It  follows  that  a  decree  should  be  made  directing  the  surviving 
executor,  Stephen  F.  Wood,  to  pay  petitioner's  claim  out  of  the  assets 
of  the  estate  applicable  thereto. 

Let  findings  and  a  decree  to  that  effect  be  submitted. 

Decreed  accordingly. 


(70  Misc.  Rep.  461.) 

In  re  MUNSON. 

(Surrogate's  Court,  Saratoga  County.     January,  1911.) 

1.  Chattel  Mortgages  (§  194*) — Necessity  fob  Filing. 

Unfiled  chattel  mortgages  are  void  as  to  simple  contract  creditors  as 
well  as  to  judgment  creditors  of  the  mortgagor,  and,  though  the  property 
has  been  sold  under  foreclosure,  yet,  when  a  creditor  has  secured  judg- 
ment and  put  himself  in  a  position  to  have  a  lien  upon  the  property, 
he  may  treat  any  transfer  and  foreclosure  as  nullities,  and  maintain 
proper  proceedings  for  satisfaction  of  his  claim,  and  where  by  a  mort- 
gage upon  a  knitting  mill  plant,  covering  the  realty  and  certain  machin- 
ery and  tools  used  in  connection  therewith,  given  to  secure  the  mort- 
gagee, who,  -as  indorser  of  notes  of  the  mortgagor  had  taken  them  up, 
it  was  expressly  agreed  that  the  chattels  should  be  a  part  of  the  realty, 
and  at  the  time  of  the  execution  of  the  mortgage,  which  was  recorded 
but  never  filed  as  a  chattel  mortgage,  the  mortgagor  had  simple  contract 
creditors,  and  the  mortgagee  was  appointed  as  administrator  upon  his 
death,  and,  upon  foreclosure  of  the  mortgage,  an  employ^  of  the  mort- 
gagee bid  the  property  in,  and  assigned  the  bid  and  all  the  property,  to 
the  mortgagee  individually,  no  title  to  the  personal  property  which  had 
remained  in  the  mill  in  the  possession  of  the  administrator  passed  to  the 
administrator  and  mortgagee  individually,  but  he  must  account  therefor 
as  part  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  §§  426, 
427 ;  Dec.  Dig.  §  191.*] 

2.  Chattel  Mortgages  (§  194*) — Filing— Rights  and  Liabilities  of  Par- 

ties—Agreement  AS  TO  Nature  of  Mortgaged  Propertt. 

While  a  mortgagor  and  mortgagee  may  agree  between  themselves 
whether  the  mortgaged  property  shall  be  considered  as  real  or  personal, 
so  far  as  it  affects  their  personal  interests,  they  cannot  by  their  agree- 
ment alter  the  nature  of  the  property  to  affect  the  rights  of  other  persons, 
and  render  nugatory  the  provisions  of  law  relating  to  filing  of  such  mort- 
gages for  protection  of  other  creditors  and  interested  persons. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mortgages,  Dec.  Dig.  {  194.*] 

3.  Courts  (§  200%*) — ^Jurisdiction— Surrogate's  Court— Determination  of 

Ownership  of  Property. 

Under  Code  Civ.  Proc.  §  2731,  providing  that  on  the  judicial  settlement 
of  the  accounts  of  an  administrator,  where  a  contest  arises  between  the 
administrator  and  any  other  party  affecting  property  alleged  to  belong 
to  the  estate,  but  which  the  administrator  lays  claim  to  individually,  the 
contest  must  be  determined  the  same  as  any  other  issue  arising  in  the 
Surrogate's  Court,  such  court  has  jurisdiction  to  determine  the  owner- 
ship of  personalty  claimed  by  the  administrator  Individually  as  chatty 
mortgagee  of  decedent  and  claimed  for  the  estate  by  creditors  of  decedent 
because  of  the  invalidity  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §  479;  Dec  Dig.  f 
200%.*] 

*For  other  cases  see  same  topic  ft  §  number  in  Dec.  &  Am.  Digs.  1907,  to  date,  ft  Rep'r  iDdezae 
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Judicial  settlement  of  the  account  of  Samuel  L.  Munson,  admin- 
istrator of  Edward  G.  Munson,  deceased,  to  which  Emma  A.  Brewster 
and  others  filed  objections,  seeking  to  charge  the  administrator  with 
property  claimed  by  him  individually.  Objections  sustained,  and 
decree  rendered. 

Frederick  A.  Wadhams  (Andrew  J.  Nellis,  of  counsel),  for  ad- 
ministrator. 

Henry  A.  Strong  (Isaiah  Fellows,  of  counsel),  for  Emma  A.  Brew- 
ster, individually  and  as  executrix  of  Mary  S.  Brewster,  deceased, 
Frances  M.  Brewster,  George  W.  Brewster,  Mary  S.  Wright,  and 
Abner  J.  Grippin  and  Charles  J.  Grippin,  comprising  the  firm  of  Grip- 
pin  &  Son. 

Buchanan,  Lawyer  &  Whalen,  for  Horace  W,  Munson,  sole  surviv- 
ing trustee  for  Garry  Munson,  deceased. 

Henry  S.  Kahn,  for  Sarah  E.  Evers. 

OSTRANDER,  S.  [1]  For  many  years' prior  to  December,  1903, 
Samuel  L-  Munson  was  indorser  upon  the  notes  of  Edward  G.  Mun- 
son. Some  years  prior  to  this  date  Samuel  took  up  the  notes  upon 
which  he  was  indorser  and  held  the  indebtedness  himself.  He  also 
advanced  other  moneys  to  Edward,  and  on  December  21,  1903,  Ed- 
ward was  indebted  to  him  for  such  advances  in  the  amount  of  $35,800, 
and  on  that  day  Edward  gave  Samuel  a  mortgage  covering  certain 
real  estate,  consisting  of  a  knitting  factory  in  the  village  of  Water- 
ford,  and  also  certain  property  consisting  of  machinery  in.  said  mill. 
This  machinery  was  largely  movable  machinery,  and  was  so  lightly 
attached  to  the  realty  as  not  to  be  a  permanent  part  thereof.  The 
mortgage,  in  terms,  covered  all  the  "machines,  machinery  and  appur- 
tenances thereto  belonging,  including  boilers,  engines,  belting,  shaft- 
ing, gearing,  water  wheels,  regulator,  gas  machines,  gas,  steam  and 
water  pipes,  wadding  machines,  wadding  plant,  and  all  other  machin- 
ery and  fixtures,  tools  and  appendages  of  every  name  and  kind  used 
in  or  connected  with  the  said  real  estate  and  buildings  and  the  business 
there  carried  on."    Said  mortgage  further  provided : 

"It  1b  agreed  by  and  between  the  parties  to  said  mortgage,  the  said  machin- 
ery, fixtures,  tools  and  appendages  are  and  for  all  purposes  are  to  be  con- 
sidered inseparable  fixtures  and  a  part  of  the  realty  Included  In  and  conveyed 
by  this  mortgage." 

This  mortgage  was  recorded  as  a  mortgage  of  real  estate,  but  was 
never  filed  as  a  mortgage  of  personal  property.  At  the  time  ot  the 
execution  of  this  mortgage,  Edward  was  indebted  to  Emma  A.  Brew- 
ster and  Mary  S.  Brewster  in  a  large  amount,  and  was  also  indebted 
to  his  wife  in  an  amount  of  $10,000  or  upwards.  Edward  died  No- 
vember 5,  1907,  and  on  November  20,  1907,  Samuel  was  appointed  as 
his  administrator. 

On  January  21,  1908,  Samuel  assigned  the  mortgage  to  his  wife, 
Susan  B.  Munson;  the  consideration  recited  in  the  assignipent  being 
one  dollar  and  other  valuable  consideration.  Proceedings  were  in- 
stituted by  Susan  B.  Munson  for  the  foreclosure  of  the  mortgage 
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about  January  31,  1908,  and  on  June  20,  1908,  the  property  was  sold 
to  Eugene  Doyle,  who  was  Samuel's  employe,  and  on  the  same  day 
Mr.  Etoyle  assigned  this  bid  to  Samuel,  and  the  conveyance  of  the  prop- 
erty, including  the  personal  property,  was  made  to  Samuel  individually 
thereupon.  During  all  of  this  time,  from  the  making  of  the  mortgage 
to  the  present,  the  personal  property  remained  in  the  mill,  Samuel 
having  taken  possession  of  it  upon  his  appointment  as  administrator 
and  continued  in  possession  thereafter,  but  he  claims  that  from  the 
time  of  said  conveyance  to  him  he  holds  it  under  the  conveyance. 

Subsequently  to  such  conveyance  Emma  A.  Brewster,  individually, 
and  also  as  executrix  of  Mary  S.  Brewster,  deceased,  and  other 
creditors,  presented  claims  upon  the  indebtedness  of  Edward  to  them, 
and  the  same,  having  been  disputed,  were  referred  under  the  statute 
and  judgment  rendered  in  said  proceeding  against  Samuel  as  such 
administrator.  Thereafter  proceedings  were  taken  and  an  account 
rendered  by  Samuel  of  his  proceedings  as  such  administrator.  Upon 
such  accounting  Emma  A.  Brewster,  individually  and  as  such  execu- 
trix, and  others,  seek  to  charge  Samuel  as  such  administrator  with  the 
personal  property  included  in  the  said  mortgage,  upon  the  theory  that 
said  mortgage  was  void  as  to  his  existing  creditors,  including  the 
Brewsters,  for  the  reason  that  it  was  not  filed  as  a  chattel  mortgage 
as  required  by  the  statute;  that,  the  property  having  come  to  his 
hands,  he  is  chargeable  as  administrator  with  the  value  thereof ;  and 
that  the  foreclosure  and  sale  of  this  personal  property  did  not  vest 
him  as  an  individual  with  any  title  thereto  or  relieve  him  as  adminis- 
trator from  liability  to  account  for  it. 

[2]  It  seems  to  be  settled  that,  while  the  mortgagor  and  mortgagee 
may  agree  as  between  themselves  whether  property  shall  be  considered 
as  real  or  personal,  so  far  as  it  affects  their  personal  interests,  they 
cannot  by  their  agreement  alter  the  nature  of  the  property  so  as  to  af- 
fect the  rights  of  other  persons  and  so  as  to  render  nugatory  the  pro- 
visions of  law  relating  to  the  filing  of  such  mortgages  for  the  protec- 
tion of  other  creditors  and  persons  interested.  Murdock  v.  GifFord, 
18  N.  Y.  28;  Hoyle  v.  Plattsburgh  &  M.  R.  Co.,  54  N.  Y.  314,  13  Am. 
Rep.  595 ;  Fitzgerald  v.  Atlanta  Home  Ins.  Co.,  61  App.  Div.  350,  70 
N.  Y.  Supp.  552,  175  N.  Y.  494,  67  N.  E.  1082;  Kirk  v.  Crystal,  118 
App.  Div.  32,  103  N.  Y.  Supp.  17;  Tyson  v.  Post,  108  N.  Y.  217,  15 
N.  E.  316,  2  Am.  St.  Rep.  409. 

It  is  also  settled  that  the  direction  of  the  statute  avoids  unfiled  chat- 
tel mortgages  as  to  simple  contract  creditors  as  well  as  to  judgment 
creditors  (Karst  v.  Gane,  136  N.  Y.  316,  32  N.  E.  1073),  and  that,  even 
though  proceedings  be  had  and  the  property  sold  before  the  creditor 
has  acquired  his  judgment  and  power  thereby  to  have  a  lien  upon  the 
property,  yet,  when  he  has  secured  a  judgment  and  put  himself  in  posi- 
tion to  have  a  lien  upon  the  property,  he  may  treat  the  transfer  and 
foreclosure  proceedings  as  nullities  and  maintain  the  proper  proceed- 
ings for  the  satisfaction  of  his  claim.  Stephens  v.  Perrine,  143  N.  Y. 
476,  39  N.  E.  11;  Russell  v.  St.  Mart,  180  N.  Y.  355,  73  N.  E.  31; 
Tooker  v.  Siegcl-Cooper  Co.,  55  Misc.  Rep.  68,  106  N.  Y.  Supp.  277, 
affirmed,  194  N.  Y.  442,  87  N.  E.  773. ' 
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It  was  held  in  Sheldon  v.  Wickham,  161  N,  Y.  500,  55  N.  E.  1045, 
that  an  assignee  for  the  benefit  of  creditors  cannot,  in  an  action  to 
foreclose  a  mortgage  covering  both  real  and  personal  property  executed 
by  an  assignor  prior  to  the  assignment,  when  there  is  no  claim  of  fraud 
in  the  transaction,  avail  himself  of  the  defense  that  the  mortgage  is 
void  as  to  the  personal  property  because  not  filed  as  a  mortgage  of 
chattels,  since  an  unfiled  chattel  mortgage  cannot  be  treated  as  a  trans- 
fer of  property  in  fraud  of  the  rights  of  creditors,  and  therefore  does 
not  fall  within  chapter  314  of  the  Laws  of  1858  permitting  assignees, 
administrators,  etc.,  to  disaffirm  and  treat  as  void  transfers  in  fraud 
of  the  rights  of  creditors  and  that  such  mortgages  are  void  only  as 
to  the  persons  mentioned  in  the  statute,  to  wit,  purchasers  in  good 
faith  and  creditors  who  are  armed  with  some  legal  process  authoriz- 
ing a  seizure  of  the  property,  and  that  they  are  valid  as  to  the  mort- 
gagors and  all  other  persons. 

The  assignee  does  not  represent  a  judgment  creditor  in  his  capacity 
as  such  nor  in  any  other  way  than  as  he  represents  simple  contract 
creditors,  and  the  administrator  represents  creditors  in  the  same  man- 
ner. Until  the  creditor  has  put  himself  in  the  way  of  having  a  lien 
or  process  entitling  him  to  a  lien  upon  the  property,  he  cannot  question 
the  validity  of  the  mortgage. 

Edward  Munson  died  before  any  judgment  was  recovered  against 
him,  and  the  property  passed  by  operation  of  law  to  the  administra- 
tor. The  judgments  against  the  administrator  thereafter  established 
the  claims  of  the  Brewsters  as  creditors  of  the  deceased,  but  do  not 
give  them  any  lien  or  entitle  them  to  any  process  creating  a  lien  upon 
5ie  personal  property  in  question,  nor  any  preference  over  the  other 
creditors  of  the  deceased.  If  Samuel,  as  administrator,  could  not 
have  pleaded  the  failure  to  file  the.  instrument  as  a  chattel  mortgage 
as  defense  to  the  foreclosure  proceedings,  he  cannot  be  charged  with 
any  negligence  in  having  failed  to  defend  this  foreclosure  action,  and 
consequently  he  would  not  be  chargeable  with  the  loss  of  the  property, 
unless  his  purchase  of  it  makes  him  accountable  for  it. 

Under  the  doctrine  of  Sheldon  v.  Wickham,  sujpra,  the  death  of 
Edward  before  the  Brewsters  acquired  a  potential  lien  put  it  out  of 
their  power  to  secure  the  lien,  and  thus  prevented  their  being  in  a 
position  to  question  the  validity  of  this  mortgage  in  this  proceeding 
as  matters  now  stand.  But  it  was  held  in  National  Tradesmen's  Bank 
V.  Wetmore.  124  N.  Y.  241,  26  N.  E.  548,  that  relief  may  be  had  in 
equity  where  other  tribunals  cannot  afford  it,  and,  while  the  recovery 
of  a  judgment  and  the  return  of  an  execution  issued  thereon  unsatis- 
fied are  essential  prerequisites  to  the  maintenance  of  an  action  in  the 
nature  of  a  creditor's  bill  under  the  statute,  and  while,  as  a  general 
thing,  the  same  rule  is  applied  to  actions  in  equity  having  in  their  pur- 
pose or  the  relief  sought  the  nature  of  statutory  creditors'  bills,  it 
does  not  extend  so  far  as  to  deny  to  a  creditor  the  interposition  of  the 
equity  powers  of  the  court,  where  the  situation  is  such  as  to  render 
it  impossible  for  him  to  take  those  preliminary  steps.  So  the  apparent 
loss  of  remedy  by  the  death  of  Edward  before  the  Brewsters  had  se- 
cured any  judgment  could  be  relieved  in  equity. 
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The  question  whether  the  failure  to  file  this  instrument  as  a  chattel 
mortgage  may  be  attacked  in  this  proceeding  is  perhaps  a  grave  one. 
The  situation  is  that  Samuel  Munson  claims  the  property  in  dispute 
by  virtue  of  a  written  instrument  and  proceedings  •for  the  foreclosure 
thereof  which  it  is  claimed  vested  the  title  in  him.  This  title  is  dis- 
puted by  the  Brewsters  attacking  the  validity  of  the  instrument  and 
subsequent  proceedings  to  vest  such  title  in  him.  It  is  not  ordinarily 
the  function  of  a  Surrogate's  Court  to  settle  the  validity  of  transfers 
relating  to  decedents'  property,  but  such  questions  are  peculiarly  the 
province  of  courts  of  equity.  The  instrument  does  not  provide  for 
or  look  forward  to  a  distribution  of  the  estate,  as  antenuptial  agree- 
ments or  wills  to  be  construed  upon  an  accounting,  which  have  been 
held  within  the  jurisdiction  of  surrogates  to  construe;  and  the  right 
of  the  creditor 'to  attack  it  may  possibly  depend  upon  equitable  con- 
siderations which  are  beyond  the  cognizance  of  a  Surrogate's  Court, 
such  as  estoppel,  laches,  etc.  Richardson  v.  Root,  19  Hun,  473;  Bar- 
ton V.  Hosner,  24  Hun,  567 ;  Matter  of  Kellogg,  39  Hun,  275 ;  Mat- 
ter of  Bunting,  98  App.  Div.  122,  90  N.  Y.  Supp.  786.  See,  also,  re- 
marks in  Matter  of  Raymond,  27  Hun,  512. 

[3]  While  the  jurisdiction  of  this  court  has  not  been  settled  in  a 
case  like  the  present  one,  so  far  as  I  can  find,  I  shall  hold  that  it  has 
jurisdiction  to  determine  the  ownership  of  the  personalty  in  question 
as  between  Samuel  L.  Munson  and  the  estate,  under  the  following 
authorities:  Code  Civ.  Proc.  §  2731 ;  Boughton  v.  Flint,  74  N.  Y.  476; 
Fraenznick  v.  Miller,  1  Dem.  Sur.  136;  Matter  of  Dwyer,  112  App. 
Div.  195,  98  N.  Y.  Supp.  329;  Matter  of  Archer,  51  Misc.  Rep.  260, 
100  N.  Y.  Supp.  1095 ;  Matter  of  Evans,  34  Misc.  Rep.  37,  69  N.  Y. 
Supp.  487;  Sexton  v.  Sexton,  64  App.  Div.  385,  72  N.  Y.  Supp.  213; 
Matter  6i  Potter,  32  Hun,  599;  Matter  of  Davenport,  37  Misc.  Rep. 
179,  74  N.  Y.  Supp.  940;  Merchant  v.  Merchant,  2  Bradf.  Sur.  432— 
and  that  no  title  thereto  has  passed  from  Edward  G.  Munson  or  his 
estate  to  Samuel  L.  Munson,  and  that  the  administrator  should  ac- 
count for  the  same  as  part  of  the  assets  of  the  estate. 

Decreed  accordingly. 
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MEMORANDUM  DECISIONS 


A.  G.  HYDE  &  SONS  v.  MOBILE  &  O.  R. 

CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  March  17,  1911.)  Action  by  A. 
<;.  Hyde  &  Sons  against  the  Mobile  &  Ohio 
Railroad  Company.  No  opinion.  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed. 


AT^EXANDBR,  Respondent,  t.  BROOKLYN 
IlKKJHTS  R.  CO.,  Appellant.  (Supreme  Court. 
Appellate  Division,  Second  Department.  April 
21.  1911.)  Action  bv  Forrest  Alexander,  an 
infant,  by  Isabella  Alexander,  hia  guardian  ad 
litem,  against  the  Brooklyn  Heights  Knilroad 
<'ompany.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


ALLING,  Appellant,  v.  HIRSCHBERG,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  29,  1911.)  Action 
by  Howard  W.  Ailing  against  Henry  Hirsch- 
ber;;.  No  opinion.  Judgment  affirmed,  with 
<osts.  See,  also,  121  App.  Div.  928,  106  N.  Y. 
Supp.  1115. 


ALSEN  AMERICAN  PORTLAND  CE- 
MP:NT  works  of  new  YORK,  Respond- 
ent, ▼.  WILLIAM  A.  THOMAS  CO.,  Appel- 
lant. (Supreme  (Dourt,  Appellate  Division, 
First  Department  April  13,  1911.)  Action 
by  the  Alsen  American  Portland  Cement  Works 
of  New  York  against  the  William  A.  Thomas 
Company.  W.  Rasquin,  Jr.,  for  appellant.  A. 
A.  Mitchell,  for  respondent.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 


AMERICAN  SAVINGS  BANK  v.  RICE 
REALTY  &  CONSTRUCrriON  CO.  et  al., 
(Supreme  Court,  Appellate  Division,  Second 
Department  April  21,  1911.)  Action  by  the 
American  Saving  Bank  against  the  Rice  Real- 
ty &  Construction  Compan;^  and  others.  No 
opinion.  Motion  denied,  with  costs,  and  stay 
vacated. 


AMERICAN  WOOLEN  CO.  v.  COHEN  et 
al.  (Supreme  Coart,  Appellate  Division.  First 
Department  April  13,  1911.)  Action  by  the 
American  Woolen  Company  against  Jacob 
<  *ohcn  aod  others.  A,  J.  Geist,  for  appellant 
II.  Baer,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 
Order  filed.     See,  also,  127  N.  Y.  Supp.  787. 


AMORY  v.  IVINS.  (Supreme  0)urt,  Appel- 
late Division,  First  Department  March  31. 
1911.)  Appeal  fsom  Special  Term,  New  York 
County.     Action  by  William  M.  Ivins  against 


William  N.  Amory.  From  parts  of  an  order 
granting  motion  to  require  defendant  to  furnish 
a  bill  of  particulars,  defendant  appeals.  Or- 
der modified,  and,  as  modified,  affirmed.  Leslie 
C.  Ferjjuson,  for  appellant.  Robert  L.  Hoguet 
and  Harold  J.  Roig,  for  respondent 

PER  CURIAM.  The  order  should  be  mod- 
ified by  striking  out  in  clauses  1  and  2  there- 
of the  words  "and  in  what  tenor  and  what  ef- 
fect,'' and  inserting  in  lieu  thereof  the  word^ 
•*and  the  substance  of  said  alleged  agreement.*' 
by  striking  out  in  clause  6  thereof  the  words 
"and  the  basis  of  the  claim  that  any  such  pay- 
ment was  on  account  of  the  said  work,  labor, 
and  services  or  on  account  of  said  sum  of  $4.- 
125,*'  and,  further,  by  striking  out  in  clause  11 
thereof  the  words  "and  the  basis  of  the  claim 
that  any  such  payment  was  on  account  of  the 
said  work,  labor,  and  services,  or  on  account  of 
said  'sum  of  $3,000,"  and,  as  so  modified,  af- 
firmed, with  $10  costs  and  disbursements  to  the 
defendant 


AMPERSAND  HOTEL  CO.  v.  ORIENT 
INS.  CO.,  et  al.  (Supreme  Court  Appellate  Di- 
vision, Third  Department  March  21,  1911.) 
Appeal  from  Special  Term.  Action  by  the  Am- 
persand Hotel  Company  against  the  Orient  In- 
surance Company  and  another.  From  an  order 
striking  a  part  of  the  answer,  the  defendant 
named  appeals.  Reversed.  Hartwell  Cabell, 
for  appellant.  Ellison,  Mad  n  tyre  &  Da  via  and 
Frank  J.  Ryan,  for  respondent. 

PEJR  CURIAM.  We  are  of  opinion  that  the 
matters  alleged  in  that  part  of  the  answer 
stricken  out  may  properly  be  shown  in  proof  of 
the  defense  asserted  in  the  answer.  The  order 
striking  out  that  part  of  the  answer  ia  therefore 
reversed 

HOU(}HTON,  J.,  dissents. 

'  ANDERSON  v.  ANDERSON.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
March  23,  1911.)  Action  by  Frank  A.  Andet^ 
son  against  Adelaide  M.  Anderson. 

PER  C7ITRIAM.  Motion  denied,  on  condlcion 
that  api>ellant  serve  printed  papers  within  20 
days  and  bring  an  appeal  for  argument  upon 
the  first  motion  day  of  the  Mav  term :  other- 
wise, motion  is  granted.  See,  aJso,  126  N.  Y. 
Supp.  1120. 


ANDREWS,  Appellant,  v.  ALLEN,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
Third  Department.  March  23,  1911.)  Action 
by  Henrietta  Andrews  against  Geoi»»  W.  Al- 
len, as  administrator,  etc.,  of  John  W.  Allen, 
deceased. 

PER  CURIAM.  Moti^  .  granted.  .  uoleas 
within  10  days  the  appellant  pays  flO  costs  of 
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this  motion  and  $10  costs  of  opening  defaolt, 
and  within  20  days  serves  proposed  case  on  re- 
spondent's attorney,  in  which  case  motion  is  de- 
nied. 

APPEL  V.  PEOPLE'S  SURETY  CO.  OP 
NBW  YORK.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  March  17,  1911.) 
Action  by  Samuel  Aopel  against  the  People's 
Surety  Company  of  New  York.  No  opinion. 
Application  granted.  Order  signed.  See,  also, 
m  Misc.  Rep.  562,  121  N.  Y.  Supp.  1116. 

^  APPEL  V.  PEOPLE'S  SURETY  CO.  OF 
NEW  YORK.  (Supreme  Court,  Appellate  Di- 
vision. First  Department  March  17,  1911.) 
Action  by  Samuel  Appel  against  the  People's 
Surety  Company  of  New  York.  No  opinion. 
Motion  granted.  Order  filed.  See,  also,  66 
Misc.  Rep.  562,  121  N.  Y.  Supp.  1116. 

ARNOLD,  Respondent,  v.  NEW  YORK  AGE 
^V.^-  9P-»  Appellant.  (Supreme  Court,  Ap- 
Pellate  Division.  First  Department.  March  24, 
1911.)  Action  by  Frank  F.  Arnold  against  the 
New  York  Age  Publishing  Company.  W.  H. 
Smith,  for  appellant.  F.  E.  Hippie,  for  respond- 
ent  No  opinion.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 


oiJl?P^^^2'«  Appellant,  v.  DIAMOND- 
hTEIN  et  al..  Respondents.  (Supreme  Court, 
of  ^f  JJ^*^*®v  ^V^^s^^^ii*  Second  Department.  Marcn 
t^'.„1911.)  .Action  by  Morris  Arnowitz  against 
William  Diamondstem  and  another.  No  opin- 
ion. Motion  granted,  on  condition  that  the  pe- 
titioner file  a  bond,  approved  by  one  of  the  Jus- 
tices of  this  court,  within  10  days,  to  secure  the 
P*^?™c°t^of  the  fine;  otherwise,  motion  denied, 
with  $10  costs. 

AR()NSON,  Appellant,  v.  RADIN,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  21,  1911.)  Action  by 
ilarry  B.  Aronson  against  Aaron  Radin.  No 
opinion.  Judgment  of  the  Municipal  Court  af- 
nrmed,  with  costs. 

ASBESTOLITH  MFG.  Co.  v.  ROWLAND. 

(Supreme  Court.  Appellate  Division,  First  De- 
partment. April  13,  1911.)  Action  by  the  As- 
bestolith  Manufacturing  Company  against  Hen- 
ry S.  Howland.  No  opinion.  Afotion  denied, 
with  $10  costs.  Order  filed.  See,  also,  128  N. 
Y.  Supp.  173. 

BALDWIN,  Respondent,  v.  LOCOMOBILE 
CO.  OF  AMERICA,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  21,  1911.)  Action  by  Ralph  S.  Baldwin, 
an  infant,  etc.,  against  the  Locomobile  Compa- 
ny of  America.  No  opinion.  Motion  denied, 
without  costs.    See,  also,  128  N.  Y.  Supp.  429! 

In  re  BALDWIN'S  WILL.  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
21.  1911.)  In  the  matter  of  the  probate  of  the 
alleged  last  will  and  testament  of  Charles  Dean 


Biadwin,  deceased.    See,  also,  128  N.  T.  Supp. 

PER  CURIAM.  Motion  denied,  without 
costs. 

JENKS,  P.  J.,  taking  no  part. 

BARASCH,  Appellant,  v.  DAUM,  Respond- 
ent.  (Supreme  Court,  Appellate  Division,  Firs: 
Department  March  31,  1911J  Action  by  Sis- 
mund  W.  Barasch  against  Louis  Danm.  M. 
Feltenstein,  for  appellant  J.  D.  Connolly,  for 
respondent.  No  opinion.  Order  afllrmed,  witli 
$10  costs  and  disbursements.    Order  filed. 

BARKER,  Appellant,  v.  PBNN  BRIDGE 
CO.j  Respondent.  (Supreme  Court,  Appelhre 
Division,  Third  Department  March  a  19UJ 
Action  by  Samuel  0.  Barker,  as  administrator, 
etc.,  against  the  Penn  Bridge  Company. 

PER  CURIAM.  Judgment  and  order  affinn- 
ed,  with  costs. 

KELLOGG  and  BETTS,  JJ^  dissent. 

BARSON  et  aL  v.  MULLIGAN  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  17,  1911.)  Action  by  Charles  H. 
Barson  and  others  against  Agnes  K.  M.  Mulli- 
gan and  others.  No  opinion.  Motion  den^-l. 
with  $10  costs.  Order  filed.  See,  aL^w.  ItC 
N.  Y.  Supp.  1105;  127  N.  X.  Si5p3  nn 

BARSON  et  al..  Respondents,  ▼.  MULLI- 
GAN et  al..  Appellants.  (Supreme  Conrt  Ap- 
pellate Division.  First  Department  April  1'). 
1911.)  Action  by  Charles  H.  Barson  and  oth- 
ers against  Agnes  K.  M.  Mulligan  and  others. 
W.  G.  Mulligan,  for  appellants.  H.  A.  Forste-. 
for  respondents.  No  opinion.  Order  aflSm^i. 
with  $10  costs  and  disbursements*  Order  filed. 
See,  also,  supra. 

BATZ,  Respondent,  v.  BUFFALO,  R.  &  P. 

R.  Co.,  Appellant.  (Supreme  Court,  Appeal  Lit' 
Division.  Fourth  Department  March  8.  1911.' 
Action  bv  Fanny  Bats,  as  administratrix,  erc„ 
against  the  Buffalo,  Rochester  &  Pittsburg  Rail- 
road Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

McLENNAN,  P.  J.,  dissents,  upon  the  grounti 
that  as  matter  of  law  the  negligence  of  Uie  de- 
fendant was  not  established. 

BEACH,  Appellant,  v.  PEARSON,  Respoai- 
ent,  et  al.  (Supreme  Court,  Appellate  I>ivi$ii  :i. 
First  Department  March  If,  1911.)  Acti.-n 
by  Ralph  H.  Beach  against  Frederick  S.  Pe.^r 
son,  impleaded  with  others.  M.  £2.  Harby,  fur 
appellant.     H.  Taylor,  for  respondent. 

PER  CURIAM.  Order  aflirmed,  with  f  10 
costs  and  disbursements.     Order  filed. 

CLARKE,  J.,  dissents. 


BEAUCHAMP,  AppeHant,  ▼.  EXCBLSIOK 
BRICK  Co.  et  al..  Respondents.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  24,  1911.)  Action  by  Hannah  Beau- 
champ  against  .the  Excelsior  Brick  Company 
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ind  others.    No  opinion.    Motion  denied.    See, 
Jso,  127  K  Y.  Supp.  69a 


BENCE.  Reepondent,  v.  EISLER  et  al.^  Ap- 
lollants.  (Supreme  Court,  Appellate  Division, 
'^irst  Department  March  24,  1911.)  Action 
».v  Charles  Bence,  an  infant,  against  David 
Z'laloT  and  another.  B.  Reass.  for  appellants. 
>.  n.  Benton,  for  respondent  No  opinion, 
fuds^ment  and  order  affirmed,  with  costs.  Or- 
ler  filed. 

BENDER,  Respondent  t.  H.  J.  KOEHLER 
SPORTING  GOODS  CO.,  Appellant.  (Su- 
ireme  Court,  Appellate  Division,  Fourth  De- 
lartment.  March  22,  1911.)  Action  by  Daniel 
>.  Bender  against  H.  J.  Koehler  S|K)rting 
joods  Company.  No  opinion.  Order  affirmed, 
vith  $10  costs  and  disbursements. 

BERKELEY  v.  DUSENBERRY  et  al.  (Su- 
)reme  Court  Appellate  Division,  First  De- 
>artment  March  31.  1911.)  Action  by  Lance- 
ot  M.  Berkeley  against  Frank  M.  Dusenberry 
ind  others.  No  opinion.  Motion  granted.  Sec- 
le  order  on  notice.  See,  also,  138  App.  Div. 
142,  122  N.  Y.  Supp.  884. 

BERKELtiTY  v.  DUSENBERRY  et  il.  (Su- 
)reme  Court,  Appellate  Division,  First  Depart- 
ncQt.  March  31,  1911.)  Action  by  Lancelot 
kl.  Berkeley  against  Frank  M.  Dusenberry  and 
ithers.  No  opinion.  Motion  to  dismiss  appeal 
rranted,  with  $10  costs,  unless  appellant  com- 
)ly  with  terms  stated  in  order.  Order  filed. 
>ee,  also,  138  App.  Div.  242,  122  N.  Y.  Supp. 
584. 


BERLINER  et  aL,  Appellants,  v.  JACKIER, 
Respondent  (Supreme  Court,  Appellate  Divi- 
iion.  Second  Department  March  24,  1911.) 
Vet  ion  by  Abraham  Berliner  and  another 
iffainst  Sidney  Jackier.  No  opinion.  Judg- 
nont  of  the  Municipal  Court  reversed,  and  new 
rial  ordered,  costs  to  abide  the  event,  upon 
he  ground  that  on  the  uncontradicted  evidence 
lefendant  was  personally  liable. 

BERNSTEIN  t.  SCHEUER.  (Supreme 
"^ourt.  Appellate  Division,  First  Department 
^arch  17,  1911.)  Action  by  David  Bernstein 
igainst  Nathan  Scheuer.  No  ojpinion.  Mo- 
ion  to  dismiss  appeal  granted,  with  $10  costs. 
>rder  filed. 

BERWANOER,  Respondent,  ▼.  AMERICAN 
[CE  CO.,  Appelltnt  (Supreme  Court  Ap- 
)ollate  Division,  Second  Department.  March 
.^8.  1911.)  Action  by  Elizabeth  Berwanger,  an 
nfant,  by  Charles  Berwanger,  her  guardian  ad 
item,  against  the  American  Ice  Company.  No 
ipinion.  Judgment  and  order  unanimously  af- 
irmed,   with   costs. 

BINDLER  T.  LILLIENDAHL.  (Supreme 
!^ourt  Appellate  Division,  First  Department, 
tfarch  31,  1911.)  Action  by  Catharine  Bindler 
igainst  Elizabeth  M.  Lilliendahl.  No  opinion. 
\pplication  denied,  with  $10  costs.  Order 
ligned. 


BINDSBIL  V.  VIOARIO.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
17,  19110  Action  by  Herman  F.  Bindseil 
against  John  Vicario.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  filed.  See,  also, 
127  N.  Y.  Supp.  1112. 


BLACKBURN,  Respondent  v.  INTERNA- 
TIONAL ACHBSON  GRAPHITE  CO.,  Ap- 
pellant (Supreme  Court,  Appellate  Division. 
Fourth  Department.  March  14,  1911.)  Action 
by  Rachel  Blackburn,  as  administratrix,  etc., 
against  the  International  Acheson  Graphite 
Company.  No  opinion.  Order  affirmed,  with 
$10  costs  and  dtsbursements. 

BLENTS,  Reapondent,  t.  UTICA  KNIT- 
TING CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  March 
14,  1911.)  Action  by  Frank  L.  Blenis  against 
the   Utica   Knitting  Company. 

PER  CURIAM.  Order  modified,  by  striking 
out  the  provision  which  settles  issues,  and,  as 
so  modified,  affirmed,  without  costs  of  this  ap- 
peal to  either  party.  Held,  that  the  issues  are 
triable  by  jury  as  matter  of  right  and  that 
the  action  is  not  one  where  issues  may  be  set- 
Ued.    Sections  968,  970,  971,  Code  Civ.  Proc. 

McLENNAN,  P.  J.,  dissents,  and  votes  for 
affirmance. 

BLIER  et  al..  Appellants,  t.  BLOCH  et  al., 
Respondents.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  March  24,  1911.) 
Action  by  Charles  Blier  and  others  against 
Morris  Bloch  and  another.  M.  Feltenstem,  for 
appellants.  A.  Freyer,  for  respondents.  No 
opinion.  Judgment  affirmed,  with  costs.  Order 
filed. 


BLUEMNER,  Respondent,  t.  GARVIN,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department  March  10.  1911.)  Action 
by  Oscar  Bluemner  against  Michael  J.  Garvin. 
J.  P.  Everett  for  appellant  J.  M.  Hartfield. 
for  respondent.  No  opinion.  Judgment  an  J 
order  affirmed,  with  costs.  Order  filed.  See, 
also,  124  App.  Div.  491.  108  N.  Y.  Supp.  791. 

BLUM  et  al.,  Respondents,  v.  PEARSALL, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  April  7,  1911.)  Ac- 
tion by  Solomon  Blum  and  another  against 
George  W.  Pearsall.  No  opinion.  Judgment 
of  the  Municipal  Court  reversed,  and  new  trial 
ordered,  costs  to  abide  the  event,  upon  the 
ground  that  Shirk's  authority  to  employ  plain- 
tiff in  behalf  of  the  defendant,  is  not  proven. 


B.  M.  MALTZ  CO.,  Respondent,  t.  HER- 
MAN J.  LEVY  REALTY  &  CONST.  CO.. 
Appellant,  et  al.  (Supreme  Court.  Appellate  Di- 
vision, Second  Department  April  21.  1911.) 
Action  by  the  B.  M.  Malts  Company  against 
the  Herman  J.  Levy  Realty  &  Construction 
Company  and  others.  No  opinion.  Judgment 
of  the  (Jounty  Court  of  Kings  coonty  affirmed, 
with  costs. 
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128  NEW  YORK  SUPPLEMENT 


In  re  BOARD  OF  WATER  SUPPLY  IN 
CITY  OF  NEW  YORK.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April 
21,  1911.)  In  the  matter  of  the  application 
of  the  Board  of  Water  Supply,  on  behalf  of  the 
city  of  New  York,  to  acquire  real  estate,  etc. 
(Catskill  Aqueduct,  section  No.  6).  No  opinion. 
Motion  denied,  without  costs,  on  condition  that 
appellant  perfect  the  appeal,  and  place  the 
case  upon  the  calendar  for  the  first  motion  day 
of  next  term;  otherwise,  motion  granted,  with 
$10  costs. 

BOROWSKI,  Respondent,  v.  OCEAN  ACCI- 
DENT &  GUARANTEE  CORP.,  Limited. 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  14,  1911.) 
Action  by  Stanislaus  Borowski  against  the 
Ocean  Accident  &  Guarantee  Corporation, 
Limited.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 

BORUP  V.  BORTJP.  (Supreme  Ck)urt.  Ap- 
pellate Division,  First  Department.  March 
17,  1911.)  Action  by  Elma  G.  Borup  against 
George  D.  Borup.  No  opinion.  Motion  to  dis- 
miss appeal  denied,  without  costs.  Order  filed. 
See,  also,  infra. 

BORUP  T.  BORUP.     (Supreme  Ck)urt,  Ap- 

Sellate  Division,  First  Department.  March 
1,  1911.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  Elma  G.  Borup 
against  George  D.  Borup.  From  an  order  as 
resettled,  adjudging  defendant  guilty  of  con- 
tempt for  failure  to  pay  alimony  and  counsel 
fee,  he  appeals.  Reversed,  and  motion  denied. 
Ellen  T.  Bennett,  for  appellant.  Samuel  H. 
Wandell,    for   respondent. 

PER  CURIAM.  Older-  reversed,  without 
costs,  and  motion  denied,  without  costs,  on  the 
ground  that  there  is  no  proof  that  a  certified 
copy  of  the  order  of  August  20,  1907,  was  ever 
served  on  the  defendant. 

BOURNE  v.  DEGENER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  21,  1911.)  Action  by  Emma  A.  Bourne, 
individually,  etc.,  against  Clara  Degener  and 
others.  No  opinion.  Motion  granted,  with 
costs. 

BOVI  T.  HESS  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  13, 
1911.)  Action  by  Joseph  Bovi  against  Max 
Hess  and  others.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  with  $10  costs,  unless  ap- 
Sellant  comply  with  terms  stated  in  order.  Or- 
er  filed.     See,  also,  107  N.  Y.  Supp.  1001. 

BOWEN,  Appellant,  v.  NORRIS  et  aL,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  24,  1911.) 
Action  by  Abner  T.  Bowen  against  Alfred  L. 
Norris  and  others.  No  opinion.  Order  modi- 
fied on  argument,  and,  as  modified,  affirmed, 
without  costs.  Settle  order  before  the  Presiding 
Justice. 


BOYD,  Appellant,  y.  ROSS,  Respondent 
(Supreme  CJourt,  Appellate  Division,  Fourth 
Department.  March  22,  1911.)  Action  by 
Thomas  B.  Boyd  against  Wellinigton  M.  Ross. 
No  opinion.    Judgment  affirmed,  with  oosta. 

BRADT  v.  BRADT  et  al.  (Supreme  Court- 
Appellate  Division,  Third  Department.  Marfi 
8,  1911.)  Appeal  from  S}>ecial  Term.  Actirvn 
by  John  V.  D.  H-  Bradt,  Jr.,  executor,  again-t 
John  H.  Bradt  and  another.  From  Uie  judg- 
ment, plaintiff  appeals.  Reversed,  and  n*^ 
trial  granted.  Harris  &  Rudd  (Wm.  L.  Vi» 
scher,  of  counsel),  for  appellant.  William  A 
Glenn  (Marcus  T.  Hun,  of  counsel),  for  re 
spondents. 

PER  CLKIAM.  The  evidence  does  not  sbn« 
a  completed  gift.  Sullivan  v-  Sullivan,  ICI  N 
Y.  554,  56  N.  E.  116;  TurnbuU  v.  Tumbnil 
118  App.  Div.  449,  103  N.  Y.  Supp.  499:  K^ 
ly  V.  Beers.  194  N.  Y.  49,  86  N.  E.  9S0.  1::- 
Am.  St.  Rep.  543. 

HOUGHTON,  J.  (dissenting).  I  think  thi' 
judgment  should  be  affirmed.  Until  the  d. 
cision  of  the  Court  of  Appeals  in  Kellj  ^. 
Beers,  194  N.  Y.  49,  86  Sf.  E.  980,  128  Aa 
St.  Rep.  543,  all  of  the  courts  of  the  state  hi*, 
indulged  in  much  loose  talk  and  conoei^f-. 
many  false  notions  concerning  the  legal  rigl'- 
to  a  deposit  made  by  one  to  the  order  of  b.i> 
self  or  another,  or  the  survivor.  Tlie  failu.- 
to  give  such  transaction  its  ordinary  and  rea- 
sonable legal  meaning  and  efifect  resulted  ip 
most  instances  in  defeating  the  intent  of  tb« 
depositor.  When  a  man  deposits  money  in  a 
savings  bank  to  the  credit  of  himself  or  am  tl.-: 
named  person,  or  the  survivor,  he  necessar.A 
intends  one  of  two  things.  First,  he  inten^U 
to  serve  his  own  convenience  in  drawing,  l^- 
cause  he  may  desire  to  draw  some  of  the  mon'^T 
and  not  be  able  to  present  the  book  him>e!f 
and  hence  names  another  with  authority  to  d--^ 
so;'  or,  second,  he  intends  to  transfer  title  tottr- 
money  to  his  codepositor  and  make  him  a  join: 
owner  thereof.  Eliminating  the  question  tf 
deposit  for  convenience,  there  can  be  no  otbf: 
reasonable  construction  of  the  act  of  makiii: 
the  deposit  in  such  a  form  than  that  the  dr~ 
positor  intends  to  transfer  joint  title  to  th^ 
money  to  the  person  to  whose  order  he  mak'-< 
the  account  payable.  The  transfer  need  n.^t 
necessarily  be  absolute  to  make  it  Talid.  Ic 
a  legal  sense  it  is  absolute  when  made,  subjei :. 
however,  to  the  contingency  of  the  deposits: 
surviving  the  joint  depositor.  The  joint  owner- 
ship of  the  deposit  carries  with  it  the  right  of 
either  to  draw,  and  the  fact  that  the  depositor 
reserves  the  right  to  draw  on  the  acconnt  gu->« 
not  affect  the  title  to  that  which  may  remair 
undrawn.  So  far  as  the  bank  is  conc«>ra<^ 
the  Legislature  has  recognized  the  situation, 
and  has  provided  by  section  144  of  th^  baakinf 
law  (Consol.  Laws  1909,  c  2)  that  the  ba&Jk 
is  protected  when  either  shall  draw.  The  trou- 
ble has  all  come  about  from  calling  the  tma- 
action  a  gift,  and  investing  it  with  the  nec^*?^ 
sary  attribute  of  delivery  attaching  to  a  gift. 
In  fact  and  in  law  it  is  a  transfer  of  the  mozi^^ 
to  joint  ownership.    DeHveiry  of  the  bank  booi 
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s  therefore  not  an  essential  element  of  trans- 
erring  title  to  the  money  deposited,  because 
vhen  the  deposit  is  made  toe  money  is  delivered 
o  the  bank  for  the  codepositor  and  joint  owner, 
md  is  therefore  a  good  delivery  as  to  him.  It 
vas  expressly  held  in  West  v.  McCullough, 
123  App.  Div.  846,  108  N.  Y.  Supp.  493,  a£- 
irmed  194  N.  T.  518,  87  N.  B.  1130,  that  de- 
ivery  of  the  bank  book  is  not  an  essential  ele- 
nent.  The  only  significance  of  delivery  of  the 
)ank  book  is  to  emphasize  the  intent  which  the 
ransaction  itself  imports,  and  under  certain 
circumstances  to  show  that  the  deposit  was  or 
vas  not  made  for  convenience  in  drawing. 

There  is  no  more  reason  why  a  man  should 
lot  be  presumed  to  intend  the  ordinary  and 
latural  import  of  his  acts  in  making  a  deposit 
>f  this  character  than  in  doing  any  other  act. 
L^he  deposit  which  the  plaintiflrs  testator  made 
n  the  present  case  to  the  defendant  or  himself, 
>r  the  survivor,  certainly  was  not  made  for 
•onvenience  in  drawing,  because  defendant  re- 
dded hundreds  of  miles  from  the  depositor's 
lome.  'That  element,  therefore,  is  eliminated. 
The  plaintiflTs  testator  clearly  intended  to  pass 
itle  to  the  deposit  to  the  defendant,  in  case 
:he  defendant  survived  him.  All  the  evidence 
:end.««  to  show  that  he  made  his  various  deposits, 
ncluding  that  in  favor  of  the  defendant,  for 
:he  purpose  of  passing  title  to  the  money.  That 
lis  deposits  exceeded  the  limit  allowed  by  law 
n  savings  banks  in  1898,  and  that  his  atten- 
ion  was  called  to  that  fact,  had  no  controlling 
tearing  upon  his  ultimate  intent  as  evidenced 
>y  his  later  acts.  If  his  deposits  did  exceed 
he  legal  limit,  Is  is  very  doubtful  if  he  could 
correct  that  trouble  by  splitting  up  such  de- 
>osit8  and  making  them  to  himself  and  another. 
Sven  if  it  was  his  original  intent  to  bring  himself 
within  the  law  in  this  manner,  his  ultimate  in- 
:ent  was  to  pass  title  to  the  money  of  the  vari- 
>iis  deposits  which  he  made  and  make  his  co- 
lepositors  joint  owners.  The  transaction  was 
lot  in  contravention  of  the  statute  of  wills. 
V  man  has  the  right  to  transfer  his  property 
luring  his  lifetime  to  whomsoever  he  likes,  and 
iiake  no  will  at  all,  or  make  one  after  he  has 
nade  such  transfer,  if  he  desires.  The  situa- 
ion  was  wholly  different  in  Sullivan  v.  Sulli- 
ran.  161  N.  Y.  554,  56  N.  E.  116.  In  that 
rase  a  deposit  was  made  to  the  order  of  the  de- 
>ositor  or,  in  case  of  her  death  to  another,  clear- 
y  evidencing  no  intent  to  pass  present  title. 
(si  interpret  the  decision  in  Kelly  v.  Beers, 
lapra,  the  Court  of  Appeals  set  at  rest  the  con- 
ention  concerning  deposits  of  this  character, 
ind  expressly  held  that  the  deposit  of  money 
ja  the  order  of  the  depositor  or  another,  or  the 
(urvivor,  transferred  title  to  the  money  and 
nade  such  codepositor  a  joint  owner  of  the  de- 
K>8it,  entitled  to  withdraw  it  In  case  he  sur- 
rived  the  depositor,  unless  there  were  some 
>ther  facts  showing  that  there  was  no  intent  to 
nake  such  transfer  at  the  time  the  deposit  was 
nade.  In  the  present  case  there  was  abundant 
^vidence  to  sustain  the  finding  of  the  court  that 
Jie  plaintiff's  testator  intended  to  pass  title 
ind  make  the  defendant  a  joint  owner  of  the 
leposit,  and  I  think  the  judgment  in  his  favor 
(bould  be  afflnned. 


BRAINARD,  Respondent,  ▼.  KBW  YORK, 
D.  &  W.  R.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division.  Fourth  Department.  March 
8.  1911.)  Action  by  Warner  Brainard  against 
tne  New  York,  Delaware  &  Western  Railroad 
Company.  For  former  decision,  see  126  N.  Y. 
Supp.  1122. 

PER  CURIAM.  Motion  for  leave  to  appeal 
to  Court  of  Appeals  denied,  with  $10  costs. 

BROCKE}LBANK,  Respondent,  v.  McADAM, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  10,  1911.) 
Action  by  John  C.  Brockelbank  against  George 
H.  McAdam.  C.  M.  Beattie,  for  appellant 
M.  Hare,  for  respondent.  No  opinion.  Judg- 
ment affirmed,  with  costs.     Order  filed. 


BROOKLYN  MASON  CONTRACTING  CO. 
V.  BBUGER  et  al.  (two  cases).  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  28,  1911.)  Action  by  the  Brooklyn 
Mason  Contracting  Company  against  Max 
Berger  and  others.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements. 


BROOKLYN  MASON  CONTRACTING  CO. 
V.  BERGER  et  al.  (Supreme  Court  Appellate 
Division,  Second  Department  April  21,  1911.) 
Action  by  the  Brooklyn  Mason  Contracting 
Ck>mpany  against  Max  Berger  and  others.  No 
opinion.  Judgment  affirmed,  with  costs.  See, 
also,  supra. 

BROOKLYN  UNION  COAL  CO.,  Appellant 
V.  COHN,  Respondent     (Supreme  Court,  Ap- 

?elhite  Division,  Second  Department  April  7, 
911.)  Action  by  the  Brooklyn  Union  Coal 
Company  against  Isidor  Cohn.  No  opinion. 
Judgment  of  the  Municipal  C!ourt  affirmed,  with 
costs. 

BROOKS,  Respondent,  ▼.  TEPLISKY,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Second  Department  April  21,  1911.)  Action 
by  Elizabeth  M.  Brooks  against  Bamet  Tep- 
lisky.  No  opinion.  Motion  granted,  on  con- 
dition that  the  appellant  perfect  his  appeal, 
place  the  case  on  the  present  calendar,  and  be 
ready  for  argument  on  May  1,  1911;  otherwise, 
motion  denied,  with  $10  costs. 


BROTHERS,  Appellant  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Respondent  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment March  29,  1911.)  Action  by^  Thom- 
as Brothers,  as  administrator,  etc.,  against  the 
New  York  Central  ft  Hudson  River  Railroad 
Company.  No  opinion.  Motion  for  leave  to 
appeal  to  Court  of  Appeals  denied,  with  $10 
costs.     See,  also,  127  N.  Y.  Supp.  1113. 

BROWN,  Respondent,  v.  RIORDAN,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  21,  1911.)  Action  by 
Mortimer  S.  Brown  against  Daniel  J.  Riordan. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 
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BROWN,  Beapondent,  ▼.  STAR  CO.,  Api 
lant  (Supreme  Conrt,  Appellate  Division,  t 
qnd  Department,  March  17.  1911.)  Action  by 
Frank  0.  Brown  against  the  Star  Company. 
Clarence  J.  Sheam,  for  appellant.  Brinton  H. 
Miner,  for  respondent. 

PER  CURIAM.  Order  modified,  by  strilting 
out  the  paragraphs  thereof  numbered  1,  2,  and 
4,  upon  the  ground  that  the  order  seelcs  to  com- 
pel defendant  to  give  its  evidence  in  support  of 
its  defenses,  rather  than  to  inform  plaintiff  of 
the  nature  6i  defendant's  claim.  The  paragraph 
of  the  order  numbered  3  is  modified,  by  adding 
thereto  the  words,  "or  upon  general  conduct  of 
the  parties  and  admissions  or  declarations  of 
plaintiff  respecting  the  same."  As  so  modified, 
the  order  is  afiirmed,  without  costs  to  either 
party  as  against  the  other. 

BROWNELL,  Respondent,  v.  BROWNELL, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  24,  1911.) 
Action  by  Anna  Brownell  against  George  E. 
Brownell.  No  opinion.  Motion  denied,  without 
costs.     See,  also,  127  N.  Y.  Supp.  1114. 

BURLTNGHAM  et  al.,  Respondents,  v.  GOV- 
ERN, Appellant  (Supreme  Court,  Appellate 
Division,  First  Department.  March  17,  1911.) 
Action  by  Charles  C  Burlingham  and  others, 
as  trustees,  etc.,  against  Charles  J.  Govern.  C 
E.  Thorn,  for  appellant  A.  M.  Levy,  for  re- 
spondents. No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 

BURNS  v.  STERN.  (Supreme  Courtj  Ap- 
pellate Division,  First  Department.  April  13, 
1911.)  Action  by  Patrick  Burns  against  Moses 
Stem.  No  opinion.  Motion  to  dismiss  appeal 
granted,  with  $10  costs,  unless  appellant  com- 
ply with  terms  stated  in  order.    (Jrder  filed. 

BURR,  Respondent,  v.  LINDSAY,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  8,  1911.)  Action 
by  Frank  P.  Burr  against  Frank  IJndsay.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 

BURSTEIN  v.  McGONIGLE  et  al.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment March  17,  1911.)  Appeal  from  Mu- 
nicipal Court  of  New  York.  Action  by  Assik 
Burstein  against  Daniel  McGonigle  individually 
and  as  city  marshal  of  the  city  of  New  York, 
and  another.  From  a  judgment  of  the  Munici- 
pal Court  for  defendants,  .and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.  Affirmed. 
Adolph  Benevy,  for  appellant  Bamett  E. 
Kopelman,  for  respondents. 

HIRSCHBBRG,  J.  The  appeal  in  this  case 
was  submitted  without  argument.  There  is  a 
return,  not  indorsed  as  provided  for  by  section 
317  of  the  Municipal  Court  act  of  New  York 
City.  Laws  1902,  c.  580.  Nor  does  it  contain 
''all  the  proceedings,  Including  the  evidence  and 
the  judgment,"  as  also  provided  for  by  such 
section.  It  is  stated  in  the  return  that  "all 
the  proceedings  had,  evidence  given,  and  ex- 
hibits and  papers  used  on  said  trial  are  annex- 


ed hereto  and  made  part  of  this  retam.**  Bat 
no  papers  are  annexed  to  the  return.  Ttoe 
is,  however,  wnth  the  return  a  "record**  and  t 
mass  of  detached  papers,  some  15  in  number. 
The  situation  i>reaented  id,  therefore,  quite  siin- 
ilar  to  that  which  was  condemned  by  this  ccort 
in  Skinner  v.  Allison.  124  App.  Div.  &41.  li^ 
N.  Y.  Supp.  970,  and,  follow^ing  the  decisi«i 
in  that  case,  the  appeal  herein  must  be  6isr 
missed.  Judgment  and  order  of  the  Mnnidpal 
Court  affirmed,  with  costs, 

HIRSCHBERG,  J.,  reads  for  dismissal  ol 
appeal,  with  whom  RICH,  J.,  concurs. 

BURSTEIN,  Appellant,  v.  McGONIGLE  et 

al.,  Respondents.  (Supreme  Court.  Appellate 
Division,  Second  Department  April  21.  1911>) 
Action  by  Assik  Burstein  against  Daniel  M<> 
Gonigle  and  another.  No  opinion.  Motion  de- 
nied, with  $10  costs.    See,  also,  snpnu 

BUTCHER,  Appellant,  v.  CITY  OP  NFW 
YORK,  Respondent.  (Supreme  Goart,  Appel- 
late Division,  Second  Department  April  11. 
1911.)  Action  by  Jacob  S.  Butcher  against  the 
City  of  New  York.  No  opinion.  Judgement  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event  upon  the  ground  that  the  qnestioas 
in  issue  should  have  been  submitted  to  the  jury. 

BYE:RS,  Respondent,  v.  CADYj  Appellant 
(Supreme  CJourt,  Appellate  Division.  Fourtk 
Department.  March  8,  1911.)  Action Jbr  Heko 
Byers,  an  infant,  etc.,  against  Frank  w.  Cady. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  unless  the  plaintiif  shall 
within  20  dfiys  stipulate  to  reduce  the  verdict 
to  the  sum  of  $3,(X)0  as  of  the  date  of  the  ren- 
dition thereof,  in  which  event  the  jud.ement  is 
modified  accordingly,  and.  as  so  modified,  is. 
together  with  the  order,  affirmed,  without  costs 
of  this  appeal  to  either  party. 

McLENNAN,  P.  J.,  and  ROBSON,  J.,  dis- 
sent, and  vote  for  reversal. 

CAHILL  v.  TORREY  et  al.  (Suppeme 
Court  Appellate  Term.  April  8,  1911.)  Ap- 
peal from  City  Court  of  New  York,  Trial  Tena. 
Action  by  Santiago  P.  Cahill,  as  receiver  cf 
The  Why  Dairy  Lunch  Company*  in  proceed- 
ings supplementary  to  execution  against  Charicrs 
H.  Torrey  and  Howard  M.  Davis,  interpleaded 
by  the  Consolidated  Gas  Company  of  Nev 
York.  Plaintiff  appeals.  Modified  and  affinu- 
ed.  See,  also.  121  N.  Y.  Siipp.  598.  Alva  Cor- 
lins,  for  appellant  Harry  Cook  (Nathan  April 
of  counsel),  for  respondents. 

PER  CURIAM.  There  is  no  competent  evi- 
dence to  show  that  the  defendants  have  paid 
the  gas  bills  for  the  premises  occupied  by  tb« 
corporation  at  8  East  Fourteenth  atieet  and  at 
391  Broadway.  The  defendants  have  apparent- 
ly not  made  any  claim,  either  in  their  answer 
or  at  the  trial,  that  they  are  entitled  to  ac? 
rebate  for  gas  used  at  these  premises.  The 
findings  that  the  defendants  are  entitled  to  the«e 
rebates,  amounting  to  $128.74,  must  therefoie 
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reTened,  and  the  judgment  modified,  by 
aiding  that  the  defendants  are  entitled  to 
itea  amounting  to  $802.41,  with  interest,  and 

plaintiff  to  rebates  amounting  to  $128.74, 
hu  interest,  and  that  the  chamberlain  of  the 

of  New  York  shall  pay  to  the  parties  pro 
I  the  fund  of  $926.39,  together  with  accrued 
^rest  thereon,  less  his  fees  for  paying  out 
I  moneys,  and  by  striking  out  the  proyision 

costs,  and,  as  modified,  afiirmed,  without 
ts  on  this  appeal. 

ARPBNTEm,  Respondent,  t.  OARPEJN- 
R,  Appellant.  (Supreme  Court,  Appellate 
ision.  Second  Department.  April  21,  1911.) 
ion  by  Florence  F.  Carpenter  against  Zo- 
r  O^amenter 

ER  CURIAM.  We  think  that  the  alle^a- 
is  at  folios  31,  32,  and  36  of  the  complamt 

sufficient,  in  the  absence  of  evidence  of  prov- 
tion    or    mitigation,    to    sustain    an   action 

separation.  The  order  is  therefore  affirmed, 
bout  costs. 

CARROLL  V.    SAMUEL  WILDE'S   SONS 

.  (Supreme  Court,  Appellate  Term.  April 
1911.)  Appeal  from  Municipal  Court,  Bor- 
:h  of  Manhattan,  First  District.  Action  by 
m  Carroll  against  the  Samuel  Wilde's  Sons 
npany.  E^om  a  judgment  for  plaintiff,  de- 
dant  appeals.  Reversed,  and  new  trial  or- 
ed.  Smith  &  Bowman,  for  appellant.  Wil- 
u  J.  Coen,  for  respondent. 
HJUR,  J.  The  shaft  of  defendant's  truck 
naged  the  back  of  plaintiff's  cab  in  a  colll- 
a  on  West  Twentieth  street.  The  only  ques- 
IX  is  whether  the  defendant  ran  into  the 
intiff,  or  whether  the  plaintiff  backed  into 
defendant.  All  the  materia]  testimony  of 
plaintiff  is  hesitant,  vacillating,  and  exceed- 
ly  unsatisfactory.  It  is  fiatlv  contradicted 
that  of  the  driver  of  the  truck,  who  is  con- 
ned in  every  respect  by  a  traffic  officer,  who 
ne  to  the  spot  for  the  purpose  of  breaking  up 
blockade.  The  respondent  claims  that  the 
timony  of  the  traffic  officer  as  to  the  street 
ng  blocked  is  contradicted  by  the  testimony 
the  truck  driver  for  the  defendant.  This 
itention  is  baseless,  as  the  latter  testified  to 
}  crowded  condition  of  the  street;  and  the 
tin  tiff  himself  said  that  the  street  was  filled 
th  trucks.  The  respondent  further  claims 
it  the  traffic  officer  testified  that  the  accident 
nirred  near  Sixth  avenue,  which  is  directly 
itrary  to  what  the  traffic  officer  actually  said, 
le  weight  of  evidence  is  so  overwhelmingly 
linst  the  plaintiff  that  the  judgment  must 
reversed,  and  a  new  trial  ordered,  with  costs 
appellant  to  abide  the  event    All  concur. 


CASANOVA,  Respondent,  v.  MUSSEY,  A]?- 
Uant,  et  al.  (Supreme  Court,  Appellate  Divi- 
in.  First  Department.  March  31,  1911.)  Ac- 
>n  by  Pedro  C.  Casanova  against  Ellen  S. 
iissey,  impleaded  with  others.  E.  6.  Bene- 
:t,  for  appellant.  G.  Ireland,  for  respondent. 
>  opinion.  Order  affirmed,  with  $10  costs  and 
tbursements.     Order  filed. 


CASTELL  V.  STEKLINO  FIRE  INS.  00. 
(Supreme  Court,  Apjpellate  Division,  First  De- 
partment. March  17,  1911.)  Action  by  Samuel 
Castell  against  the  Sterbng  Fire  Insurance 
Company.  No  oj>inion.  Application  granted. 
Order  signed.     See,  also,  126  N.  Y.  Supp.  692. 

CATSKILL  NAT.  BANK,  Respondent,  v. 
DUMARY,  Appellant.  (Supreme  Court.  Ap- 
pellate Division,  Third  Department  March  23, 
1911.)  Action  by  the  Catskill  National  Bank 
against  Thomas  Henry  Dumary.  No  opinion. 
Motion  denied.  See,  also,  126  N.  Y.  Supp. 
1097. 

CAUCHOIS,  Appellant,  v.  MILLER,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department.  March  17,  1911.)  Action  bv 
Frederic  A.  Cauchois  against  Wilber  Miller. 
G.  Hamburger,  for  appellant.  J.  F.  Chace,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.     Order  filed. 

In  re  CERTAIN  LAND  IN  BOROUGH  OF 
BROOKLYN,  CITY  OF  NEW  YORK.  (Su- 
preme  Court,  Appellate  Division,  Second  De- 
partment April  21,  1911.)  In  the  matter  of 
acquiring  title  by  the  City  of  New  York  to 
certain  land  and  premises  situated  in  the  block 
bounded  by  Chauncey  street,  Marion  street, 
Hopkinson  avenue,  and  Rockaway  avenue,  in 
the  borough  of  Brooklyn,  etc.  No  opinion.  Or- 
der of  reference  to  Horatio  C.  Kins,  Esq. 
See,  also,  136  App.  Div.  929,  120  N.  Y.  Supp. 
1114. 

CHAMBERS,  Appellant,  y.  PREJNDER- 
GAST  et  al..  Respondents.  (Supreme  CJourt. 
Appellate  Division,  Second  Department.  April 
21,  1911.)  Action  by  Albert  (Chambers  against 
William  A.  Prendergast,  as  Comptroller,  etc., 
and  others.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements,  but  without  det'>r- 
mining  the  merits  of  the  controversy,  which 
may  be  considered  on  appeal,  if  any,  frqm  the 
final  judgment 

CHARLES  E.  FRANCIS  CO.,  Appellant,  v. 
WEBB,  Respondent  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  March  14, 
1911.)  Action  by  Charles  E.  Francis  Company 
against  Thomas  E.  Webb.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costa 

CHARLESTREAM,  Respondent  v.  AI/TON, 
Appellant  (Supreme  Court,  Appellate  Division, 
Second  Department  April  21,  1911.)  Action 
by  William  Charlestream  against  Lee  T.  Alton. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 


CHENEY,  Superintendent  of  Banks,  Respond- 
ent ▼.  SCHARMANN,  Appellant  (Supreme 
Court  Appellate  Division,  Second  Department. 
March  24.  1911.)  Action  by  Orion  H.  Cheney, 
as  Superintendent  of  Banks  of  the  State  of 
New  York,  against  August  C.  Scharmann.    No 
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opinion.  Motion  for  leave  to  intervene  denied. 
If  connsel  for  Charles  L.  Feltman  desires  to 
file  a  brief  upon  the  ar^ment  of  the  appeal 
herein  as  amicus  curin,  it  will  be  received. 

CITY  OF  BUFFALO,  Appellant,  v.  THOM- 
AS CUSACK  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  8,  1911.)  Action  by  the  City  of  Buffalo 
agjiinst  the  Thomas  Cusack  Company.  No  opin- 
ion.   Judgment  affirmed,  with  costs. 

In  re  CITY  OF  NDW  YORK.  In  re 
BROOKLYN-MANHATTAN  RAPID  TRANS- 
IT R,  R.  (Supreme  Court,  Appellate  Division, 
First  Department.  March  17,  1911.)  In  the 
matter  of  the  City  of  New  York.  In  the  matter 
of  the  Brooklyn-Manhattan  Rapid  Transit  Rail- 
road. No  opinion.  Application  granted.  Set- 
tle order  on  notice. 

In  re  CITY  OF  NEW  YORK.  In  re 
MANHATTAN  TERMINAL  OF  NEIW  YORK 
&  BROOKLYN  BRIDGE.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
17,  1911.)  In  the  matter  of  the  City  of  New 
York.  In  the  matter  of  the  Manhattan  Termi- 
nal of  New  York  &  Brooklyn  Bridge.  No  opin- 
ions. Orders  affirmed,  with  $10  costs  and  dis- 
bursements. Order  filed.  See.  also,  139  App. 
Div.  909,  124  N.  Y.  Supp.  1112. 

CITY  OF  NEW  YORK,  Appellant  ▼. 
AMERICAN  RY.  TRAFFIC  CO.,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  10,  1911.)  Action  by  the 
City  of  New  York  against  the  American  Rail- 
way Traffic  Company.  For  opinion  below,  see 
66  Misc.  Rep.  166,  121  N.  Y.  Supp.  221.  T. 
Farley,  for  appellant  J.  W.  Carpenter,  for 
respondent.  No  opinion.  Determination  affirm- 
ed, with  costs.    Order  filed. 


In  re  CJLARK.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  22,  1911.) 
In  the  matter  of  the  judicial  settlement  of  the 
accounts  of  Newton  A.  Clark,  as  general  guard- 
ian of  W.  Wilson  Clark,  an  infant  No  opinion. 
Appeal  dismissed,  without  costs,  upon  stipula- 
tion filed. 

CLARK,  Respondent  t.  NASSAU  ETLEC- 
TRIC  R.  CO..  Appellant.  (Supreme  Court 
Appellate  Division,  Second  Department  April 
21,  1911.)  Action  by  James  J.  Clark,  as  ad- 
ministrator de  bonis  non  of  Philip  Clark,  de- 
ceased, against  the  Nassau  Electric  Railroad 
Company.  No  opinion.  Judgment  and  order 
unanimously  affirmed,  with  costs. 


(XAYTON,  Appellant  v.  CITY  OF  NEW 
YORK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  March  10, 
1911.)  Action  by  John  B.  Clayton  against  the 
City  of  New  York.  R.  J.  Donovan,  for  appel- 
lant L.  Leale,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Ox^ 
der  filed. 


In  re  CLEMENT,  State  ExdM  ComV.  (Su- 
preme Court,  Appellate  Division,  Fourth  I^ 
partment  March  8,  1911.)  In  the  matter  d 
the  petition  of  Maynard  N.  CHement  as  S hit- 
Commissioner  of  Excise,  for  an  order  revokinz 
and  canceling  liquor  tax  certificate  No.  27.«^-"^ 
issued  to  Warr^  J.  Parsell.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbaisemests. 


In  re  CLEMENT,  State  Excise  Com'r.  (S> 
preme  Court,  Appellate  Division.  Second  De- 
partment April  21,  1911.)  In  the  matter  U 
the  petition  of  Maynard  N.  Clement,  as  Stat^ 
Commissioner  of  Excise,  for  an  order  revokin: 
and  canceling  liquor  tax  certificate  No.  10,011*. 
issued  to  John  R.  Wood.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements. 

CLEJklENTT,  State  Excise  Ck)m'r.  Respondent 
V.  BASCGLIA  et  al.,  Appellants.  (Suprtir* 
Court,  Appellate  Division,  Fourth  Departm^n:, 
March  14,  1911.)  Action  by  Maynard  N.  Cl^Jz- 
ent,  as  State  Commissioner  of  Excise,  ag»iD«: 
Mary  Bascglia  and  another.  No  opinion.  JuCz- 
ment  and  order  affirmed,  with  costs. 

CLEMENT,  State  Excise  Com'r,  Appellant. 
V.  FIVE  CASES  OF  FOSHAY'S  YATES 
SPECIAL,  Respondent.  (Supreme  Court  A- 
pellate  Division,  Fourth  Department  Man'.i 
22,  1911.)  Action  by  Maynard  N.  Clement  a* 
State  Commissioner  of  Excise,  etc,  against  fiT^ 
cases  containing  nine  dozen  and  foar  bottles  o.' 
Foshay's  Yates  Special  and  five  cases  contain- 
ing  the  above-mentioned  bottles;  William  B- 
Foshay,  answerins;  as  owner.  No  opinion.  A-^ 
peal  dismissed,  without  costs,  upon  8tipnlati«>L 
filed. 


CLEMENT,  State  Excise  Com*r,  Appellant. 
V.  nnm  cases  of  PABLO,  Respond.  • 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment March  22,  1911.)  Action  by  May- 
nard N.  Clement,  as  State  Commi5«ioner  <•: 
Excise,  etc.,  against  four  cases  of  Pablo,  Jam-< 
F.  Barry,  answering  as  owner.  No  opinic-a 
Appeal  dismissed,  without  costs,  upon  stipu- 
lation filed. 

CLEMENT,  State  Excise  Com'r,  ▼,  l^i 
QUART  BOTTLES  OF  LIQUOR  et  al.  f S  :- 
preme  Court  Appellate  Division,  Fonrth  I»^- 
partment  March  29,  1911.)  Action  l^  Ma.t- 
nard  N.  Clement,  as  State  Commissioner  of 
Excise,  etc.,  against  180  quart  bottles  of  liq- 
uor; Garry  S.  Bacon  answering,  and  John  II. 
Wilson  appearing  specially. 

PER  CURIAM.  Order  affirmed,  with  ?10 
costs  and  disbursements. 

KRUSE  and  ROBSON,  JJ.,  dissent  np.  n 
the  authority  of  Huff  v.  Mahar,  136  App.  Div. 
297.  120  N.  Y.  Supp.  1070. 

CLEMENT,  Com'r,  v.  SCHRUM  et  aL    (Si»- 
preme  Court,  Appellate  Division,  First  D^pai 
ment     March  17,  1911.)     Action  by  Maynani 
N.  Clement,  as  Commissioner,  etc.,  against  Wii- 
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I  Schmm,  impleaded  with  others.    No  opin- 
Motion  to  digmisB  appeal  granted,   with 
costs.    Order  filed. 


3DY  et  al.,  Appellants,  v.  MAYER,  Re- 
ident.  (Supreme  Court,  Appellate  Division, 
t  Department.  March  31,  1911.)  Action 
iVilliam  F.  Cody  and  others  against  Joseph 
er.  E.  Potter,  for  appellants.  T.  A.  Mc- 
s  for  respondent.  No  opinion.  Order  af- 
ed.  with  $10  costs  and  disbursements.  Or- 
filed. 


3GAN  et  al.,  Respondents,  v.  DONNELLY 
iL,  Appellants.  (Supreme  CJourt,  Appellate 
ision.  First  Department.  April  21,  1911.) 
ion  by  John  F.  Oogan  and  others  against 
liam  F.  Donnelly  and  others.  W.  L.  Stone, 
appellants.  C.  V.  Pallister,  for  respondents, 
opinion.  Judgment  affirmed,  with  costs.  Or- 
filed. 


OHEN,  Respondent,  v.  PRESTON.  Appel- 
:,  et  al.  (Supreme  Court,  Appellate  Divi- 
i,  Second  Department.  April  21,  1911.)  Ac- 
1  by  Jacob  Cohen  against  Charles  C.  Pres- 

and  another. 

ER  CURIAM.  Judgment  and  order  of  the 
oicipal  Court  reversed,  and  new  trial  or- 
m1,  costs  to  abide  the  event,  for  error  in  the 
lission  of  evidence  as  to  payments  made  to 
?r  persons,  and  also  upon  the  ground  that 

agreement  on  which  the  action  is  based  is 
bout  consideration. 

1  re  COMMITTEE  ON  CHARACTTER  AND 
TNESS  OF  APPLICANTS  FOR  ADMIS- 
)N  TO  THE  BAR.  (Supreme  Court,  Appel- 
(  Division.  Fourth  Department,  March  8, 
1.)  In  the  matter  of  the  Committee  on 
iracter  and  Fitness  of  Applicants  for  Admis- 
i  to  the  Bar.  No  opinion.  Resignation  of 
a.  Henry  Purcell  as  a  member  and  chair- 
1  of  the  committee  in  the  Fifth  judicial  dis- 
t  accepted  and  filed.  William  G.  Tracy, 
[.,  now  a  member  of  said  committee,  desig- 
ed  as  chairman  thereof.  George  W.  Reeves. 
[.,  of  Watertown,  appointed  a  member  of 
committee  to  fill  the  vacancy. 


ONWAY  et  al..  Respondents,  v.  BEVIN, 
3ellant.  (Supreme  Court,  Appellate  Divi- 
I,  Second  Department.  March  28,  1911.) 
ion  by  Florence  B.  Conway  and  others,  in- 
ts,  etc.,  by  Prank  Baldwin,  their  guardian 
litem,  against  O.  C.  Bevin.  No  opinion, 
gment  of  the  Municipal  Court  affirmed,  with 
ts. 


(K>K  et  al.  v.  STOCKWELL  et  al.  (Su- 
Doe  Court,  Appellate  Division,  First  Depart- 
it.  April  21,  1911.)  Action  by  Sarah  E. 
»k  and  others,  as  executors  against  Maria  L. 
ckwell,  individually  and  as  executrix,  im- 
ided  with  Julia  B.  Freeman  as  ancillary 
linistratrix,  and  others.    N.  Johnson,  for  ap- 


pellant. G.  A.  Hart,  for  respondent.  No  opin- 
ion. Judgment,  so  far  as  appealed  from,  af- 
firmed, with  costs.    Order  filed. 

COOK,  Respondent  v.  VILLAGE  OF  MO- 
HAWK, Appellant.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  31,  1911.) 
Action  by  William  D.  Cook  against  the  Village 
of  Mohawk. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  unless  the  plaintiff  shall,, 
within  29  days,  stipulate  to  reduce  the  verdict 
to  the  sum  of  $500  as  of  the  date  of  the  ren- 
dition thereof,  in  which  event  the  judgment  is 
modified  accordingly,  and.  as  so  modified,  is, 
together  with  the  order,  affirmed,  without  costs 
of  this  appeal  to  either  party. 

McLBNNAN,  P.  J.,  and  ROBSON,  J.,  dis- 
sent, and  vote  for  reversal. 

CORRELL,  Appellant,  v.  CORRBLL  et  al., 
Respondents.  (Supreme  Court.  Appellate  Divi- 
sion, Fourth  Department.  March  29,  1911.) 
Action  by  Catherine  Correll,  otherwise  known 
as  Katherine  Kastenhuber,  against  Maryette 
Correll  and  others.  No  opinion.  Judgment  af- 
firmed, with  costs. 

CROKE5R  v.  CROKER.  (Supreme  Court, 
Appellate  Division.  First  Department.  April 
13,  1911.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  Ella  J.  Croker  against 
Edward  F.  Croker.  From  an  order  directing 
payment  of  alimony  and  counsel  fee  pending  a 
suit  for  divorce,  defendant  appeals.  Modified 
and  affirmed.  David  M.  Neuberger,  for  appel- 
lant    Charles  E.  F.  McCann,  for  respondent. 

PER  CURIAM.  The  order  appealed  from 
should  be  modified,  so  as  to  reduce  the  alimony 
to  the  sum  of  $200  per  month  for  the  support 
of  the  two  infant  children,  and  by  striking  out 
the  provision  for  counsel  fee,  and.  as  so  mod- 
ified, affirmed,  without  costs  of  this  appeal. 

CROUSE,  Appellant,  v.  McVICKAR  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  8,  1911.)  Ac- 
tion by  Charles  E.  Crouse  against  Dorothea 
Edgarita  McVickar  and  others. 

PER  CURIAM,  Judgment  modified,  by  strik- 
ing therefrom  the  words  "upon  the  merits," 
and,  as  so  modified,  affirmed,  with  costs. 

McLENNAN,  P.  J.,  not  sitting. 

CULHANE,  Appellant,  v.  BEHRENS  et  al.. 
Respondents.  (Supreme  Court.  Appellate  Divi- 
sion, Second  Department.  April  21,  1911.) 
Action  by  Maria  Culhnne  against  Charles'  H. 
Behrens  and  another.  No  opinion.  Judgment 
unanimously  affirmed,  with  costs. 

OURTIN  V.  WHEELEHAN.  (Supreme 
Court,  Appellate  Term.  May  4,  1911^  Appeal 
from  Municipal  Court,  Borough  of  Manhattan, 
Fifth  District.  Action  by  Daniel  Curtin  against 
Matthew  J.  Wheelehan.     Judgment   for  plain- 
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tiif,  and  defendant  appeals.  Revenied,  and  new 
trial  ordered.  Henry  Lt,  Franklin  and  Matthew 
J.  Wheelehan,  for  appellant  Gilbert  Bay 
Hawea,  for  respondent 

PEiR  CURIAM.  After  a  careful  considera- 
tion of  the  testimony,  we  are  of  the  opinion 
that  it  was  error  to  exclude  the  letter;  and, 
if  such  letter  had  been  admitted,  a  question  of 
fact  would  have  been  presented  for  the  deter- 
mination of  the  jury.  Judgment  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event 

DANIEL  GILMQUR  DOOR  CO.,  Respond- 
ent, V.  SHOLLENBERGER  et  al.,  Appellanto. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. March  l4,  1911.)  Action  1^  the 
Daniel  Gilmour  Door  Company  against  Daniel 
Shollenberger  and  another.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 

DAVIS,  Respondent,  t.  DAVIS,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  March  8, 1911.)  Action  by  Benja- 
min D.  Davis  against  Bessie  H.  Davis.  No 
opinion.    Motion  granted,  and  appeal  dismissed. 

DEEBACH,  Respondent,  v.  ROBERT  GAIR 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  April  21,  1911.) 
Action  by  Lizette  Deebach,  as  administratrix, 
etc.,  against  the  Robert  Gair  Company.  No  opin- 
ion. Motion  denied,  without  costs.  See,  also, 
127  N.  Y.  Supp.  984. 

DEERY,  Appellant,  v.  BYRNE  et  al.,  R^ 
spondents.  (Supreme  Court,  Appellate  Division, 
I'irst  Department.  April  21,  1911.)  Action  by 
Jerome  J.  Deery  against  Elizabeth  M.  Byrne  and 
others,  as  executors.  R.  J.  Donovan,  for  appel- 
lant F.  S.  Smith,  for  respondents.  No  opin- 
ion. Judgment  affirmed,  with  costs.  Order 
filed.  See,  also,  119  App.  Div.  867,  103  N.  Y. 
Supp.  1122;  120  App.  Div.  6,  104  N.  Y.  Supp. 
836. 

DEMPSBY,  Appellant,  v.  GUILES  et  al., 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  March  23,  1911.)  Ac- 
tion by  Michael  J.  Dempsey,  as  administrator 
of  Bridget  M.  Dempsey,  deceased,  against  John 
L.  Guilos  and  others.  No  opinion.  Reargu- 
ment  ordered. 

DEPARTMENT  OF  HEALTH  OF  CITY 
OF  NEW  YORK,  Appellant,  v.  SMALLMAN, 

Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  21,  1911.)  Ac- 
tion by  the  Department  of  Health  of  the  City 
of  New  York  against  Thomas  F.  Smallman. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

DE  VE5RASTEGUI  t.  LEVY  et  al.     (Supreme 

Court,  Appellate  Division,  Second  Department. 
March  24.  1911.)  Action  by  Alberto  De  Veraa- 
tegui  against  Lucien  Levy  and  others.  No  opin- 
ion.    Judgment  affirmed,  with  costs. 


DEXTER  &  N.  R.  00.,  Appenant  t.  FOS- 
TER et  al.,  Respondents.  (Supreme  Gonrt  Ap- 
pellate Division,  Fourth  Department  Mar*  h 
31,  1911.)  Action  by  the  Dexter  &  Norrbf^m 
Railroad  Company  against  Luther  I.  Fm.-sut 
and  others.  For  former  opinion,  we  126  >'. 
Y.  Supp.  835. 

PER  CURIAM.  Motion  for  leave  to  app-al 
to  Court  of  Appeals  granted,  and  question  lor 
review  certified. 

DICK,  Respondent  v.  LONG  ISLAND  R 
CO.,  Appellant  (Supreme  Court  Appellate 
Division,  Second  Department  April  21,  191  L.i 
Action  by  Morris  Dick  against  the  Lons  In- 
land Railroad  Company.  No  opinion.  Judg- 
ment of  the^  Municipal  Court  affirmed,  w.:a 
coste.  See.  also,  138  App.  Div.  9di,  123  N.  Y. 
Supp.  1114. 

DIGBY,  Appellant,  v.  ALDINGBB,  Resp.-»Tii- 
ent  (Supreme  Court  Appellate  Divi;si  n. 
Fourth  Department.  March  31,  1911.)  Acti-n 
by  Geoi]ge  Digby  against  Ejmest  H.  Aldin:.':. 
No  opinion.  Judgment  and  order  affirmed,  w::b 
coste.  See,  also,  69  Misc.  Rep.  557,  125  N.  Y. 
Supp.  495.  

In  re  DOBSON  et  at  (Supreme  Coart,  At>- 
pellate  Division,  Fourth  Department  Ma:  h 
31,  1911.)  In  the  matter  of  the  petition  •: 
Frank  Dobson  and  others  to  remove  from  o:- 
fice  Joseph  M.  Donnelly,  Town  Clerk  of  tli** 
Town  of  Greece,  Monroe  CJounty. 

PER  CURIAM.  Report  of  referee  confirm- 
ed, and  the  said  Joseph  M.  Donnelly  rem-  v.-.i 
from  his  office  as  town  clerk,  and  the  tox^n 
board  of  auditors  directed  to  audit  and  ]<a> 
the  referee's  fees  and  other  disbarsements  v* 
petitioners,  and  have  recourse  therefor  to  sa  >i 
Joseph  M.  Donnelly.  See,  also,  127  N.  Y. 
Supp.  1118. 

DOHERTY,  Respondent,  ▼-  ENGLE,  Ap- 
pellant (Supreme  Court,  Appellate  Divisi  n. 
First  Department  April  7,  1911.)  Action  ^ 
Charles  J.  Doherty,  as  trustee,  against  Dav:  1 
S.  Engle.  F.  X.  Donoghue,  for  appellant.  P. 
M.  Crandall,  for  resnondent  No  opini-  r.. 
Judgment  and  order  affirmed,  with  coats,  car- 
der filed. 

DONLON  et  al..  Respondents,  v.  DONI.'^V. 
Appellant.  (Supreme  Court,  Appellate  I>i  i- 
sion.  Second  Department  April  21.  ItO'  ■ 
Action  by  Stephen  J.  Donlon  and  others  a?a:r.^' 
Stephen  A.  Uonlon.  No  opinion.  Order  :f- 
firmed  on  reargument,  with  $10  costa  and  di.s- 
bursemente. 

DOSCHER  et  al.  v.  LAUER  et  nl.  iSi- 
preme  Court  Appellate  Division,  Second  V- 
partment  March  24,  1911.)  Action  by  Hecr. 
Doscher  and  others,  as  executors,  etc.,  sri 
Gesine  Engel,  as  executrix,  etc.,  against  K>.- 
ward  W.  Lauer  and  others.  No  opmion.  Or- 
der affirmed  on  argument,  with  $10  costs  aai 
disbursements. 
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In  re  DOWD.  (Supreme  Ck>art,  Appellate 
Division,  Second  Department.  Marco  24, 
1911.)  In  the  matter  of  the  application  of 
Frederick  G.  Dowd  for  admission  to  the  bar. 
No  opinion.    Application  i^ranted. 

T>TTFF.  Respondent,  v.  VILTiAGB  OF 
WON,  Appellant  (Supreme  Court,  Appellate 
[)i  vision,  Fourth  Department.  March  29, 
1911.)  Action  by  Helen  DuflE  against  the  Vil- 
lage   of   Avon. 

P£:R  CURIAM.  Judgment  and  order  affirm- 
ed,   inrith  costs. 

ROBSON,  J.,  dissents. 

DUFFY  V.  NEW  YORK  CONTRACTING 
::0. — PENNSYLVANIA  TERMINAL.  (Su- 
;>reme  Court.  Appellate  Division,  First  Depart- 
nent-  March  17,  1911.)  Action  b^  Ellen  Duf- 
•y  against  the  New  York  Contracting  Company 
-Pennsylvania  Terminal.  No  opinion.  Mo- 
ion  to  dismiss  appeal  granted,  with  $10  costs, 
mless  ajppellant  comply  with  terms  stated  in 
)rder.     Order  filed. 

nr'^JlRELL  et  al..  Respondents,  v.  SCHOOL 
DISTRICT  NO.  8,  OF  TOWN  OF  SHERI- 
DAX*,  Appellant.  (Supreme  Court  Appellate 
u^ivision.  Fourth  Department  March  14, 
'911.)  Action  by  John  Durrell  and  another 
i^aizist  School  District  No.  8  of  the  Town  of 
Sheridan. 

I'ICR    CURIAM.     Judgment   affirmed,    with 

»fitS. 

WILIilAMS.  J.,  dissents. 


DURYEA,  Respondent,  v.  THELBERG  et 
iK,  Appellants.  (Supreme  Court,  Appellate  Di- 
jsion.  Second  Department.  April  7,  1911.) 
Lction  by  Walter  E.  Duryea  against  Eva  A. 
X  Thelberg,  individually,  etc.,  and  others.  No 
pinion.    Judgment  affirmed,  with  costs. 

OtJRYEA  et  al.,  Appellants,  v.  ZIMMER- 
fAN^  et  al..  Respondents.  (Supreme  Court, 
appellate  Division,  Second  Department. 
larch  10,  1911.)  Action  by  Frances  C.  Dur- 
ea  and  others,  as  executors,  etc.,  against 
^uj^ene  Zimmerman  and  others.  No  opinion. 
lotion  denied,  with  $10  costs.  See,  also,  127 
;.  Y.  Supp.  604. 

DXVIGHT  v.  CARMEN  GUANAJUATO 
tOLD  MINING  CO.  (Supreme  Court  Ap- 
<>llate  Division,  First  Department  March 
4,  1911.)  Appeal  from  Trial  Term,  New  York 
:ounty.  Action  b^  Theodore  D wight  against 
be  Carmen  Guanajuato  Gold  Mining  Company. 
^roiD  a  judgment  for  plaintiff,  and  an  order 
enying  a  new  trial,  defendant  appeals.  Modi- 
ed  and  affirmed,  ui>on  condition  that  plaintiff 
tipalate  to  reduce  the  judgment.  See,  also, 
25  Is'.  Y.  Supp.  1118.  Donald  McLean,  for 
ppellant  Samael  M.  Richardson,  for  respon- 
ent. 

P£R  CURIAM.  The  plaintiff  was  entitled 
>  T  per  cent,  interest  only  on  the  par  value 
128  N.Y.S.-71 


of  the  bonds.  Having  elected  to  exercise  the 
option  to  receive  payment  at  the  price  of  110, 
he  was  only  entitled  to  6  per  cent  on  the  value 
of  his  bonds  at  that  price  from  the  time  of 
the  defendant's  refusal  to  comply  with  his 
demand,  January  1,  1910.  The  judgment  and 
order  are  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event,  un- 
less the  plaintiff  stipulate  to  reduce  the  judg- 
ment as  entered,  including  costs,  to  the  sum  of 
$23,146.70,  in  which  event,  the  judgment,  as 
so  modified,  and  the  order  appealed  from,  are 
affirmed,  without  costs. 

EATON,  Respondent,  v.  HOME  INS.  CO., 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  13,  1911.)  Ac- 
tion by  Charles  M.  Eaton  against  the  Home 
Insurance  Company.  H.  Cabell,  for  appellant 
A.  L.  Davis,  for  respondent  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 

In  re  EDELMUTH.  In  re  WALTON  AVE. 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  13,  1911.)  In  the  matter  of 
Henry  Edelmuth  as  executor,  etc.  In  the  mat- 
ter of  Walton  Avenue.  No  opinion.  Motion 
granted.  Order  filed.  See,  also,  127  N.  Y. 
Supp.  445. 

EELLS  V.  MORSE.  (Supreme  C:k)urt,  Ap- 
pellate Division,  First  Department  March 
17,  1911.)  Action  by  Mary  W.  Eells  against 
Janin  S.  Morse.  No  opinion.  Motion  grant- 
ed. Order  filed.  See,  also,  127  N.  Y.  Supp. 
438.  ' 

EGLINTON,  Respondent  v.  BROOKLYN 
HEIGHTS  R.  Co.,  Appellant  (Supreme 
XJourt  Appellate  Division,  second  Department. 
April  21,  1911.)  Action  by  Elizabeth  A.  Eglin- 
ton  against  the  Brooklyn  Heights  Railroad 
Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence. 

HIRSCHBERG,  J.,  dissents. 

EHRHART,  Respondent,  v.  BRUNS.  Appel- 
lant (Supreme  (3ourt,  Appellate  Division,  Sec- 
ond Department  March  28,  1911.)  Action  by 
Eugene  Nelson  Ehrhart  against  William  D. 
Bruns,  individually  and  as  executor,  etc,  of 
William  D.  Bruns,  deceased. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs. 

WOODWARD  and  RICH,  JJ.,  dissent 

EIDT  V.  EIDT  et  al.  (Supreme  Court.  Ap- 
pellate Division.  First  Department  April  13. 
1911.)  Action  by  John  C.  Eidt  aj^inst  Chris- 
tine Eidt  and  others.  No  opinion.  Motion 
denied.  Order  filed.  See,  also,  127  N.  Y. 
Supp.  680. 
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EISNER.  AppeHant,  v.  PRINGLE  MEMO- 
RIAL HOME,  Respondent  (Supreme  Court, 
Appellate   Division,    First   Department.     April 

21,  1911.)  Action  by  Mark  H.  Eisner  against 
the  Pringle  Memorial  Home.  J.  Eisner,  for 
appellant.  N*.  Zabriskie,  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costs.  Or- 
der filed.  See,  also,  130  App.  Dlv.  559,  115 
N.  Y.  Supp.  58.       

ELDER,  Appellant,  v.  INTERNATIONAL 
UY.  CO..  Respondent.  (Supreme  Court,  Ap- 
pollate  Division.  Fourth  Department  March 
liO,  1911.)  Action  by  Frank  S.  Elder  against 
the  International  Railway  Company. 

PER  CURIAM.     Judgment   (68   Misc.  Rep. 

22,  122  N.  Y.  Supp.  880)  affirmed,  with  costs. 
McLENNAN,     P.     J.,     dissents,     upon     the 

ground  that  the  enforcement  of  the  rule  require 
ing   the  passenger  himself   to  deposit  his  fare 
was    unreasonable    under    the   circumstances. 
SPRING,  J.,  not  sitting. 

ELLIG,  Respondent,  v.  CENTRAL  NEW 
ENGLAND  RY.  CO.^  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  7,  1911.)  Action  bv  Augusta  Ellig,  as 
administratrix,  etc.,  of  John  Henry  Ellig,  de- 
ceased, against  the  Central  New  England  Rail- 
way Company.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


ENGINEER    CO., 
ANCE     STORAGE 


Appellant,    v.    HEERM- 
&     REFRIGERATING 


CO.,  Respondent  (Supreme  Court,  Appellate 
Division,  First  Department.  February  24, 
1911.)  Action  by  the  Engineer  Company 
against  the  Heermance  Storage  &  Refrigerating 
Company.  J.  W.  Monk,  for  appellant.  R.  G. 
Perry,  for  respondent.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed.  ______^ 

BNTWISLB.  Respondent,  v.  DUMEY  et  al., 
Appellants^  (Supreme  Court  Appellate  Divi. 
sion.  Second  Department  March  17,  1011.) 
Action  by  Frank  L.  Entwisle,  trustee  in  bank- 
ruptcy, etc.,  against  Michael  Dumey  and  another. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

EQUITABLE  LIFE  ASSUR.  SOC. '  OF 
UNITED  STATES  v.  HUDSON  TRUST  CO. 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  March  17,  1911.)  Action 
by  the  Equitable  Life  Assurance  Society  of  the 
United  States  against  the  Hudson  Trust  Com- 
pany, impleaded  with  others.  X.  P.  Huddy, 
for  appellant  V.  E.  Whitlock,  for  respondent 
No  opinion.  Order  (128  N.  Y.  Supp.  153)  af« 
firmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 

EQUITABLE  TRUST  CO.  OF  NEW  YORK, 

Appellant,  v.  COOK,  Respondent.  (Supreme 
Court,  Appellant  Division,  Second  Department. 
April  2],  1911.)  Action  by  the  Equitable  Trust 
Company  of  New  York  against  William  Cook. 


No  opinion.  Motion  denied,  on  condition  that  tb* 
appellant  perfect  its  appeal,  place  the  case  at  tb^ 
foot  of  the  present  calendar,  and  be  ready  f'-^ 
argument  when  reached;  otherwise,  motxn 
granted,  with  $10  costs. 

ERDE  et  al.,  AppeUants,  t.  JOLINB  et  fi! 
Respondents.  (Supreme  Court  Appellate  Di.. 
sion.  Second  Department  Apnl  21,  1911- 
Action  by  Henry  Erde  and  another  aeaiiK 
Adrian  H.  Joline  and  another,  as  receivers,  *»'• 
No  opinion.  Judgment  of  the  Maniciiwl  C>  * 
reversed,  and  new  trial  ordered,  costs  to  a: .  i 
the  event  upon  the  ground  that  the  Questioj- 
of  defendants*  negligence  and  plaintiffs'  fiv»- 
dom  from  contributory  negligence  should  havc 
been  submitted  to  the  jury. 

BRIE  R.  CO.  V.  SMITH  et  aL  (Supreme 
Court,  Appellate  Division,  Second  Departmrc: 
April  21,  1911.)  Action  by  the  Erie  Railn^  .o 
Company  against  William  H.  Smith,  as  b<1t'.3- 
istrator,  etc.,  of  Robert  W.  Smith,  dpf-t-:*-  . 
and  others.  No  opinion.  Judgment  {GS  M.> 
Rep.  136,  123  N.  Y.  Supp.  973)  affirmed,  wlrfc 
costs. 

EVANS,  Appellant,  v.  EASTMAN  KODAK 
CO.j  Respondent.  (Supreme  Coart,  Appell:i> 
Division,  Fourth  Department  March  14. 1911' 
Action  by  Clarence  E.  Evans,  an  infant  e:t  . 
against  the   Eastman   Kodak   Company. 

PER  CURIAM.  Judgment  and  oider  affirz 
ed,   with   costs. 

KRUSE  and  ROBSON,  JJ.,  dissent  S*^ 
also,  119  App.  Div.  915,  104  N.  Y.  Supp.  IH'T 
137  App.  Div.  880,  118  N.  Y.  Supp.  1105. 

BVEIRDELI^  Respondent,  t.  BANKERi?" 
LIFE  INS.  CO.,  Appellant  (Supreme  Con:*- 
Appellate  Division,  First  Department  M^rrt 
24,  1911.)  Action  by  Henry  C5.  EverdeU  agaicv  | 
the  Bankers'  Life  Insurance  Company.  W.  E 
Brice,  for  appellant.  H.  Barry,  for  respond^n: 
No  opinion.  Judgment  affirmed,  with  eost.^ 
with  leave  to  defendant  to  withdraw  demnnr 
and  answer  on  payment  of  costs.     Order  fil^ 

EXPORT  TRUCKING  CO.  ▼.  G.  W.  SHEL- 
DON &  CO.  (Supreme  Court,  Appellate  Ihrr 
sion,  First  Department  March  31,  1911.)  Ac- 
tion by  the  Export  Trucking  Company  aieaior. 
G.  W.  Sheldon  &  Co.  No  opinion.  Mctir 
denied,  with  $10  costs.  Order  filed.  See.  aj^'' 
126  N.  T.  Supp.  1128. 

FARRIiJLL  v.  PARRELL  et  al.  (Suprfff* 
Court,  Appellate  Division,  E^rst  Depanmtc: 
April  13.  1911.)  Action  by  Jjoxus  L.  Fam. 
against  William  J.  Farrell,  indiTidaailv,  etr. 
and  others.  No  opinion.  Motion  denied.  «r.^ 
$10  costs.  Order  filed.  See,  also,  129  A;  > 
Div.  907,  113  N.  Y.  Supp.  1131;  127  N.  Y 
Supp.  764. 

FAVA  T.  BIBNENZUCHT  et  aL  (Sojwr* 
Court,   Appellate   Division,   First   Depanmeci 
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Ipril  13,  1911.)  Action  by  Bridget  Fava,  as 
administratrix,  against  Samuel  Bienenzuoht  and 
•thers.  No  opinion.  Motion  to  dismiss  appeal 
rranted,  with  $10  costs.    Order  filed. 

FEYNMAN,  RespoDdent,  ▼.  GOI/DBERG, 
Ippellant.  (Supreme  Court,  Appellate  Division, 
second  Department.  March  28,  1911.)  Ac- 
ion  by  Lewis  J.  Feynman  against  Samuel  Gold- 
>erff.  No  opinion.  Order  affirmed,  with  $10 
osts  and  disbursements. 


FIDELITY  &  DEPOSIT  CO.  OP  MARY- 
LAND, Appellant,  v.  OUCHIB  et  al.,  Re- 
pondents.  (Supreme  Court,  Appellate  Division, 
.'onrth  Department.  March  8,  1911.)  Action 
>y  the  EMdelity  &  Deposit  Company  of  Mary- 
and  against  Frank  E.  Ouchie  and  another, 
r'or  former  decision,  see  127  N.  Y.  Supp.  1120. 

VhZli  CURIAM.  Motion  for  leave  to  appeal 
0  Court  of  Appeals  denied,  with  $10  costs. 

FIRST  NAT.  BANK  OF  EUREKA,  KAN., 
Appellant,  v.  CRANDALL  HORSE  CO.  et  al., 
ttespondents.  (Supreme  Court,  Appellate  Divi- 
jion.  Fourth  Department.  March  8,  1911.) 
Vetion  by  the  First  National  Bank  of  Eureka, 
van.,  against  the  Crandall  Horse  Company 
ind  another. 

PER  CURIAM.  Judgment  affirmed,  with 
•osts, 

WILLIAMS,  J.,  dissents,  upon  the  ground 
bat  the  plaintiff  had  an  equitable  lien  on  the 
:unds. 

FISHER,  Appellant,  ▼.  FISHER,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department.  March  31,  1911.)  Action  by 
ftobert  L.  Fisher  against  B^lorence  E.  Fisher. 
},  G.  Battle,  for  appellant.  H.  Eckhard,  for 
-e^spondent.  No  opinion.  Order  affirmed,  with 
^0  costs  and  disbursements.  Order  filed.  See, 
ilso,  64  Misc.  Rep.  121,  117  N.  Y.  Supp.  1103. 

FITZGERALD  v.  MONROE  ECKSTEIN 
3REWING  CO.  et  al.  (Supreme  Court,  Ap- 
)ellate  Division,  Second  Department.  April  21, 
911.)  Action  by  Thomas  Fitzgerald  against 
ilonroe  Eckstein  Brewin/?  Company  and  others. 
<o  opinion.  Order  modified,  by  striking  there- 
rom  the  provision  as  to  costs,  and,  as  thus 
Qodified,  affirmed,  without  costs. 

FOUR  CORNERS  REALTY  CO.  OF  STA- 
TEN  ISLAND,  Appellant,  v.  BREJEN,  Re- 
pondent.  (Supreme  Court,  Appellate  Division, 
f'irst  Department.  April  21,  1911.)  Action 
>y  the  Four  Comers  Realty  Company  of  Sta- 
en  Island  against  Catharine  Breen,  individual- 
y  and  as  administratrix,  etc  Monfried  &  Fein- 
•erg,  for  appellant  F.  Solinger,  for  respond- 
Dt.  No  opinion.  Judgment  affirmed,  with 
osts.     Order  filed. 

In  re  FORTY-SFXX)ND  ST.,  M.  ft  ST.  N. 
IVE.  RY.  CO.  (Supreme  Court,  Appellate 
>ivision,  First  Department.     April  13,  1911.) 


In  the  matter  of  the  Forty-Second  Street, 
Manhattan  ft  St.  Nicholas  Avenue  Railway  Com- 
pany. No  opinion.  Application  granted.  Set- 
tle order  on  notice. 

FOX,  Respondent,  v.  FOX,  Appellant.  (Su- 
preme CJourt,  Appellate  Division,  Second  De- 
Sartment.  April  zl,  lUll.)  Action  by  William 
.  Fox  against  Marparet  Fox.  For  former 
opinion,  see  127  N.  Y.  Supp.  989. 

PER  CURIAM.  Motion  for  reargument  de- 
nied,«  without  costs. 

FRANCIS  et  al.,  Appellants,  v.  CLEMENT. 
State  E\cise  Com*r.  et  al.,  Respondents.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. March  14,  1011.)  Action  by  Ed- 
ward E.  Francis  and  others  against  Maynard 
N.  C!lcment,  as  State  Commissioner  of  Excise, 
and  others. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

WILLIAMS,  J.,  dissents,  upon  the  ground 
that  the  petition  was  never  filed  as  required  by 
law. 

FRANKL,  Respondent,  v.  RELIANCE  LIFE 
INS.  CO.  OF  PITTSBURGH,  AppeUant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. April  13.  1911.)  Action  by  Sara  Frankl 
against  toe  Reliance  Life  Insurance  Company 
of  Pittsburgh.  J.  C.  Coleman,  for  appellant. 
G.  Boochever,  for  refpondeDt.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 


In  re  FREBTDMAN.  (Supreme  Court,  Appel- 
late Division,  First  Department.  April  13, 
1911.)  In  the  matter  of  Jacob  S.  Freedman, 
an  attorney.  No  opinion.  Reference  ordered 
before  official  referee.     Settle  order  on  notice. 

FREEMAN.  Appellant,  v.  HARMON,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department  April  7,  1911.)  Action  by 
Blanche  B.  Freeman  against  Cliflford  B.  Har- 
mon. C.  G.  F.  Wahle,  for  appellant  J.  S. 
Wood,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Order  filed. 

DOWLING,  J.,  dissents. 


FRIEDLAND,  Respondent,  t.  COMMON- 
WEALTH FIRE  INS.  CO.  OF  OTTUxMWA, 
IOWA,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  21,  1911.) 
Action  by  Abram  Friedland  against  the  (Com- 
monwealth Fire  Insurance  Company  of  Ottum- 
wa,  Iowa.  No  opinion.  Motions  denied,  with- 
out costs.  Permission  from  this  court  to  ap- 
geal  to  the  Court  of  Appeals  is  not  necessary, 
ee,  also,  128  N.  Y.  Supp.  766. 

FRIEDLANDER  v.  LANIER.  (Supreme 
Court,  Appellate  Division.  First  Department. 
March  31,  1911.)  Appeal  from  Trial  Terra, 
New   York   County.     Action   by   Hulda   Fried- 
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lander  against  James  F.  D.  Lanier.  From 
a  judgment  entered  on  a  verdict  for  plaintiff, 
defendant  appeals.  Reversed,  and  new  trial 
ordered.  F.  V.  Johnson,  for  appellant  E. 
Herrmann,  for  respondent 

PER  CURIAM.  The  judgment  should  be  re- 
versed, on  the  ground  that  the  finding  that  the 
defendant  was  negligent  is  against  the  weight 
of  evidence.  The  judgment  and  order  appeal- 
ed from  are  reversed,  and  a  new  trial  ordered, 
with,  costs  to  appellant  to  abide  event. 

FRIETDMAN,  Respondent,  v.  RAPPAPORT 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  24,  1911.) 
Action  by  Louis  S.  Friedman  against  Bernard 
Rappaport  and  another.  No  opinion.  Motion 
granted,  without  costs. 

FORSTER,  Appellant  v.  HECKSCHER  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  17, 
1911.)  Action  by  Emily  B.  Forster,  as  admin- 
istratrix, etc.,  of  William  K.  Forster,  deceased, 
against  August  Heckscher  and  others,  as  re- 
ceivers, etc. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CARR,  J.,  dissents. 

FURLONG,  Respondent  v.  FURLONG.  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department  April  21,  1911.)  Action 
by  Nellie  C.  Furlong  against  Francis  W.  Fur- 
long. No  opinion.  Interlocutory  judgment  af- 
firmed, with  costs. 


FURST,  Appellant  ▼.  CITY  OF  NEW 
YORK,  Respondent  (Supreme  Court  Appel- 
late Division,  First  Department.  March  10, 
1911.)  Action  by  Charles  S.  Furst  against  the 
City  of  New  York.  W.  L.  Stone,  for  appellant. 
C.  L.  Barber,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 


In  re  F.  W.  CARLIN  CONST.  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment March  17,  1911.)  In  the  matter  of  the 
F.  W.  Carlin  Construction  Company.  C.  A. 
Baker,  for  appellant.  G.  H.  D.  Foster,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.     Order  filed. 


GALLO  T.  DUNN.  (Supreme  Court,  Appel- 
late Division,  First  Department  March  31, 
1911.)  Action  by  Guiscppe  Gallo  against  Bart 
Dunn.  No  opinion.  Application  denied,  with 
$10  costs.     Order  signed. 


GATES,  AppeUant  v.  BUFFALO,  R.  A  P. 
R.  CO.,  Respondent  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  March  29, 
1911.)  Action  by  Margaret  E.  Gates,  as  ad- 
ministratrix, etc,  against  the  Buffalo,  Roch- 
ester &  Pittsburg  Railway  Company.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. 


GEIGER,  Respondent  t.  HANSBN  et  aL 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  April  7,  1911.)  Ac- 
tion by  John  Geiger  against  Charle^^  J.  Haa- 
sen  and  another.  No  opinion.  Judgment  af- 
firmed, with  costs.  See,  also,  127  N.  Y.  Supp. 
1121. 

GILMOUR,  Respondent  ▼.  BTiATBrSH 
AMUSEMENT  CO.^  Appellant  (Supr^-ne 
Court,  Appellate  Division,  Second  Department. 
March  24,  1911.)  Action  by  A.  Lincoln  <ji!- 
mour  against  the  Flatbush  Amusement  C«i> 
pany.  No  opinion.  Judgment  and  order  of  •  -^ 
Municipal  Court  affirmed,  with  costs.  S**.  fu- 
se, 138  App.  DiY.  920,  122  N.  Y.  Supp.  11L*;». 

GIVBEN  MFG.  COm  Respondent,  ▼.  M.- 
NULTY,  Appellant  (Supreme  Court,  Ap:-:- 
late  Division,  First  Department  April  i: 
1911.)  Action  by  the  Giveen  Manufactiiriu:: 
Company  against  CJharles  J.  McNulty,  as  tr>- 
tee,  etc.  I.  Henderson,  for  appellant.  H.  H 
Zeamans,  for  respondent  No  opinion.  Op>r 
affirmed,  with  $10  costs  and  disbursementi. 
Order  filed. 

GOLDEN,  Respondent,  y.  GRTFPTN,  A-*- 
pellant  (Supreme  Court,  Appellate  Divi^'-^. 
Second  Department  April  21,  1911.)  Art:  a 
by  John  J.  Golden  against  Margaret  Gntfln. 
No  opinion.  Judgment  of  the  Municipal  Co:rt 
affirmed,  with  costs.  See,  also,  140  Appu  L>iv. 
887,  124  N.  Y.  Supp.  1018. 

GOLDHILL  REALTY  CO.  t.  BEROKR 

(two  cases).  (Supreme  Court  Appellate  D'n'i- 
sion,  First  Department  March  17,  1911.)  A.^ 
tion  by  the  (ioldhill  Realty  Company  agair.^'t 
Maurice  Berger.  No  opinion.  Application  de- 
nied, with  $10  costs.    Order  signed. 

GOLDSTEIN  ▼.  SCHWARZCHILD  k 
SULZBERGER  CO.  (Supreme  Court,  Ap?*:- 
late  Division,  First  Department  March  ■/■ 
1911.)  Appeal  from  Trisl  Term,  New  Y.  < 
County.  Action  by  Wolf  Goldstein  against  fr ' 
Schwanschild  ft  Sulzberger  Ompany.  From  a 
judgment  for  plaintiff,  defendant  appeals.  K- 
versed,  and  new  trial  ordered.  Bert  rand  U 
Pettigrew,  for  appellant  J.  Solon  Einsohs. 
for  respondent 

PER  CURIAM.  The  judgment  and  order  ?r^ 
pealed  from  should  be  reversed,  and  a  new  tr 
ordered,  with  costs  to  appellant  to  abide  er.L* 
on  the  ground  that  there  is  no  evidence  to  ;  "- 
tify  the  finding  of  the  jury  that  the  defen  >^i^t 
was  guilty  of  negligence. 

GOODMAN,    Respondent,   t.    DORNBT'j^tt. 

AppeUant  (Supreme  Court  Appellate  Dt'- 
sion,  Second  Department  April  7,  1911.)  A^ 
tion  by  Sol  Goodman  against  4LiOui8  Dornbii^': 
No  opinion.  Order  or  the  Municipal  Ci-  - 
modified,  by  striking  therefrom  the  provislM^ 
for  costs  against  the  defendant  and,  aa  so  lO'  }- 
ified.  affirmed,  without  costs.  See,  alsou  127  N- 
Y.  Supp.  U44. 
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JOOD  SAMARITAN  HOME  ASS'N,  Re- 
ndent,  v.  SLATETR  et  al.,  Appellants.  (Su- 
me  Court,  Appellate  Division,  Second  De- 
tment.  April  7,  1911.)  Action  by  the  Good 
naritan  Home  Association  against  Geor^  A. 
ter  and  others.  No  opinion.  Order  affirm- 
with  |10  costs  and  disbursements. 

OSS  V.  WILLIAMS  ENGINEERING  & 
XSTRUCTION  CO.  (Supreme  Court,  Ap- 
ate  Division,  B^rst  Department.  April  V\. 
1.)  Action  by  John  L.  Goss  against  the 
lliams  Engineering  &  Construction  Company, 
opinion.  Motion  to  dismiss  appeal  granted, 
h  $10  costs.  Order  filed.  See,  also,  57 
ic.  Rep.  78,  108  N.  Y.  Supp.  862. 

OTTLIEB,  Appellant,  v.  ALTSCHULER 
al..  Respondents.  (Supreme  Court,  Appel- 
f  Division,  First  Department.  March  31, 
1.)  Action  by  Herman  Gottlieb  against 
ion  J.  Altschuler  and  others.  .  H.  Gottlieb, 
appellant.  A.  Rosenstein,  for  respondents, 
opinion.  Order  affirmed,  with  $10  costs  and 
>ursements..    Order  filed. 


CURD,  Appellant,  v.  HEALY,  Respondent, 
preme  Court,  Appellate  Division,  First  De- 
tment.  March  10,  1911.)  Action  by  Henry 
Gourd  njrainst  Thomas  Healy.  F.  D.  Wynn, 
appellant.  M.  E.  Kelley,  for  respondent, 
opinion.  Judgment  affirmed,  with  costs,  on 
App,  Div.  323,  122  N.  Y.  Supp.  7.  Order 
3. 

RAP  v.  NATIONAL  SURETY  CO.  (Su- 
me  Court,  Appellate  Division,  First  Depart- 
it.  March  17,  1911.)  Action  by  Joseph  L. 
if  against  the  National  Surety  Company, 
opinion.  Application  granted,  upon  plain- 
filing  stipulation  as  directed  in  order.  Or- 
signed.  See.  also,  70  Misc.  Rep.  243,  126 
Y.  Supp.    616.   

RANT.  Appellant,  v.  ATLANTIC  TERRA 
TTA  CO.,  Respondent.  (Supreme  Court, 
jellnte  Division,  First  Department.  March 
1911.)  Action  by  De  Forest  Grant  against 
Atlantic  Terra  Cotta  Company,  J.  M.  Per^ 
for  appellant.  G.  Sumner,  for  respondent, 
opinion.  Order  a'ffirmed,  with  $10  costs  and 
)nrsements.  Order  filed.  See,  also,  127  N. 
Supp.  1122. 

RANT  et  al.  v.  GREENE  CONSOL.  COP- 
R  CO.  et  al.  (Supreme  Court,  Appellate  Di- 
on, First  Department.  March  31,  1911.) 
ion  by  James  A.  Grant  and  others  against 
Cyreene  Cdnsolidated  Copper  Company  and 
ers.  S.  S.  Watson,  for  appellants.  J. 
me,  for  respondents.  No  opinion.  Order 
rmed.  with  $10  costs  and  disbursements, 
ler  filed.  See,  also,  59  Misc.  Rep.  1,  111  N. 
Supp.  1089.  

RANT.  Respondent,  v.  STOOTHOFF,  Ap- 
ant.     (Supreme  Court,   Appellate  Division, 


Second  Department.  April  7,  1911.)  Actioa 
by  Ralph  Grant  against  Louisa  B.  Stoothoff. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

GRANIJLATOR  SOAP  CO.,  Appellant,  t. 
HADDOW,  Respondent  (Supreme  CJourt.  Ap- 
pellate Division.  Second  Department.  April  21, 
1911.)  Action  by  the  Grannlator  ®oap  Compa- 
ny against  William  Haddow. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

BURR,  J.,  votes  for  reversal. 

GRASSO,  Respondent,  ▼.  JOHN  B.  ROSE 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  April  21,  1911.) 
Action  by  Annie  Grasso,  as  administratrix,  etc., 
of  Michael  Grasso,  deceased,  against  the  John 
B.  Rose  Company.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 

GRE3ELEY.  Appellant  v.  BOARD  OF  ED- 
UCATION OF  CITY  OF   NEW  YORK,  Re- 

8X)ondpnt.  (Supreme  Court.  Appellate  Division, 
Second  Department  April  21,  1911.)  Action 
by  Michael  Greeley  against  the  Board  of  t>i- 
ncation  of  the  City  of  New  Yprk.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


GRICO,  Appellant,  v.  TOLK  et  al.,  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
First  Department  March  24,  1911.)  Action 
by  Geon?e  Grico  against  Moritz  Tolk  and  an- 
other. L.  F.  Fish,  for  appellant.  N.  Tolk,  for 
respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.     Order  filed. 

CJLARKE  and  SCOTT,  JJ.,  dissent 

GRIEPEa^KERL,  Appellant,  v.  DIETZ,  Re- 
spondent et  al.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  April  21.  1911.) 
Action  by  George  Griepenkerl  against  Wayland 
E.  Dietz,  impleaded  with  others. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

RICH,  J.,  not  voting. 

GROSSMAN,  Respondent,  v.  SCHE3NKBR, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  April  21, 1911.)  Ac- 
tion by  Joseph  Grossman  against  Israel  W. 
Schenker. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

THOMAS  and  OARR,  JJ.,  vote  to  reverse, 
on  the  ground  that  the  verdict  is  against  the 
weight  of  evidence. 

HAIGHT,  Respondent,  v.  ERIE  R.  CO.,  Ap- 
pellant. (Supreme  Court,  Appellate  Division. 
Fourth  Department  March  22,  1911.)  Action 
by  John  C.  Haight  against  the  Erie  Railroad 
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Company.     No  opinion.     Judgment  and  order 
affirmed,  witii  costs. 

In  re  HALSEY.  (Snpreme  CJourt,  Appellate 
Division,  Second  Department  April  21,  1911.) 
In  the  matter  of  the  application  of  Hamilton  R. 
Halsey  for  payment  of  award  made  in  proceed- 
ings for  acquiring .  title  to  premises  on  Main 
street,  etc.,  Elmhnrst,  Queens  borough,  for  a 
school  site.  No  opinion.  Order  of  reference 
to  Daniel  D.  Whitney,  Jr.,  Esq.  Settle  order 
before  the  Presiding  Justice  on  notice  to  all 
parties  appearing  on  the  hearing  of  the  motion. 


In  re  HARING.  (Snpreme  Court,  Appellate 
Division,  'Second  Department  March  17, 
1011.)  In  the  matter  of  the  petition  of  Eila  F. 
Haring  for  the  appointment  of  commissioners 
to  assess  the  damage  to  her  property,  etc 

PER  CURIAM.  Judgment  appointing  com- 
missioners affirmed,  and  final  order  confirming 
commissioners'  report  modified,  by  striking  out 
the  provision  as  to  costs,  in  accoraance  with  the 
decision  of  this  court  in  the  Matter  of  Haring, 
(December  30th,  1910)  126  N.  Y.  Supp.  1131, 
and  without  prejudice  to  such  application  as 
is  therein  suggested,  and,  as  thus  modified,  the 
final  order  is  affirmed,  without  costs. 

HARRIS  V.  AMOUROUX.  (Supreme  Court, 
Appellate  Term,  February,  1911.)  Appeal  from 
^lunicipal  Court,  Borough  of  Manhattan,  Fifth 
District.  Action  by  I.  Henry  Harris  against 
George  L.  Amouroux.  From  a  judgment  dis- 
missing the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered.  Arthur  Gutman, 
for  appellant  Brody  &  Brinkman,  for  respond- 
ent 

SBABURY,  J.  The  plaintiff  sues  to  recover 
for  legal  services  which  he  claims  he  rendered 
on  behalf  of  the  defendant  The  services  were 
performed  in  several  actions  which  were  pend- 
ing in  different  courts.  In  the  action  of  Reis- 
ner  v.  Calhoun,  which  was  pending  in  the  Su- 
preme Court,  the  Special  Term  of  the  Supreme 
Court  directed    the   plaintiff   to  turn   over   all 

Eapers  in  that  action  to  another  attorney,  who 
y  that  order  was  substituted  in  the  place  of 
the  plaintiff.  That  order  also  fixed  the  compen- 
sation to  be  paid  the  plaintiff  for  his  services  in 
that  action.  Upon  the  trial  of  the  present  ac- 
tion the  court  seems  to  have  regarded  that  order 
as  precluding  the  plaintiff  from  recovering  for 
other  services  rendered  in  other  actions.  We 
do  not  think  that  the  court  below  was  war- 
ranted in  placing  this  construction  upon  the  or- 
der of  substitution  in  the  action  of  Reisner 
V.  Calhoun.  That  order  settled  the  compensa- 
tion which  the  plaintiff  was  entitled  to  recover 
in  that  action,  out  it  left  open  for  future  de- 
termination the  plain tifTs  right  to  recover  com- 
pensation for  services  performed  in  other  ac- 
tions. It  follows  that  the  judgment  must  be 
reversed,  and  a  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event  The  judg- 
ment is  reversed,  and  a  new  trial  ordered,  witn 
costs  to  appellant  to  abide  the  event  All  con- 
car. 


HARRIS,  Appellant,  t.  STRAUS  et  aL  I 
spondents.  (Supreme  Court  Appellate  Diris^ 
First  Department  April  13,  1911.)  Attijs 
Moses  H.  Harris  against  Isidor  Straui  sj 
others.  A.  R.  Lesinsky,  for  appellant  E  ; 
Wise,  for  respondents.  No  opinion.  Od 
affirmed,  with  $10  costs  and  disbai8ement&  i] 
der  filed. 

HARTSELIi,  Respondent,  y.  NEW  Y02 
EVENING  JOURNAI/  PUB.  CO^  App  .  i 
(Supreme  Court  Appellate  Division.  Fir?-  :l 

eirtment  March  ^1,  1911.)  Action  by  M^ 
artsell  against  the  New  York  £venlnj  J  i 
nal  Publishing  Company.  M.  De  Witt  Ijt  j 
pellant  H.  C.  Bumstine,  for  respondr-ai.  j 
opinion.  Order,  so  far  as  appealed  froci.  ) 
firmed,  with  $10  costs  and  disbursemenu.  v| 
der  filed. 

HARTSELL,  Respondent,  t,  STAR  CO..  i 
pellant  (Supreme  Court  Appellate  Div  i 
First  Department  March  31,  1911.^  A  i 
by  Mary  Hartsell  against  the  Star  Com;  i 
d.  J.  Sheam,  for  appellant  H.  C.  Buni-'i 
for  respondent  No  opinion.  Order,  so  fir i 
api>ealed  from,  affirmed,  with  $10  costs  anc  j 
bursements.     Order  filed. 

HATHAWAY,  Respondent,  y.  GRAHAl 
Appellant,  et  al.  (Supreme  Court,  App<»II.'ie  i 
vision,  Second  Department  April  7. 1911.)  J 
tion  by  Edmund  W.  Hathaway  against  Jan^ 
Graham  and  others.  No  opinion.  Order  attn 
ed,  with  $10  costs  and  disbursements.  See,  u 
127  N.  Y.  Supp.  1124. 

HAWES  y.  BOARD  OP  EDUCATIO! 
(Supreme  Court,  Appellate  Division.  First  T 
partment  March  31,  1911.)  Action  br  J 
fred  Hawes  against  the  Board  of  Edicat:  i 
No  opinion.  Motion  denied,  with  $10  cu>l 
Order  filed.     See,  also,  127  N.  Y.  Supp.  llli 

HEALY,  Respondent  y.  J.  H.  DATl 
BLDG.  CO.,  Appellant  (Supreme  Coun,  A 
pel  late  Division,  First  Department  March  j 
1911.)  Action  by  Mary  J.  Healy  airain^t 
H.  Davis  Building  Company.  J.  A.  Seiiini 
for  appellant  W.  H.  Corbitt,  for  responi*i 
No  opinion.  Judgment  affirmed,  with  cos 
Order  filed. 

HEBBARD.  Respondent  y.  XBW  YORK 
Q.  C.  RY.  CO..  Appellant  (Supreme  Cz 
Appellate  Division,  Second  Department.  X- 
21 ,  1911.)  Action  by  Frank  W.  U>\  i 
against  the  New  York  &  Queens  County  Pj 
way  Company.  No  opinion.  Order  of  thp  ^^  •: 
ty  Court  of  Queens  county  affirmed,  with  iG 
costs  and  disbursements. 

HBIFERMAN,  Appellant,  t.  SCHOLDB 
et  al.,  Respondents.  (Supreme  Conrt,  Api-:. 
Division,  Second  Department  March  28^  yy. 
Action  by  Frank  Heiferman  against  Max  Si 
der  and  another.  No  opinion.  JudgmeiL' 
the  Municipal  Court  affirmed,  with  costs,  »  3 
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lority  of  Doscher  t.  Wyckoff,  132  App.  Div. 

116  N.  Y.  Supp.  389,  and  Heiferman  v. 

)lder,  134  App.  Div.  679,  119  N.  Y.  Supp. 


BINITZ,    Respondent,    t.    DARMSTADT, 

ellnnt.  (Supreme  Court,  Appellate  ^Diyi- 
,  Second  Department.  March  24,  1911.) 
on  by  Sanl  Heinitz  against  Frank  Darm- 
t.  For  former  opinion,  see,  140  App.  Div. 
125  N.  Y.  Supp.  109. 

SR  CURIAM.  Motion  for  reargument  de- 
,  with  $10  costs. 

BNCHY,  Appellant,  v.  KNOBURN  CO., 
pondent.  (Supreme  Court,  Appellate  Diyi- 
,  Second  Department  April  21,  1911.) 
ton  by  John  Uenchy  against  the  Knobum 
ipany.  No  opinion.  Order  unanimously  af- 
ed,    with  costs. 

ERBERT,  Appellant,  v.  CITY  OF  NEW 
iK,    Respondent    (Supreme   Court,   Appel- 

Division,  First  Department.  April  21, 
I.)    Action   by   Olive    Herbert    against   the 

of  New  York.  R.  R.  Billington,  for  ap- 
int  C.  L.  Barber,  for  respondent  No 
lion.  Judgment  affirmed,  with  costs.  Or- 
filed.  

IGLEY  et  al.  v.  NOVARK  et  al.  (Supreme 
rt,  Appellate  Division,  Third  Department 
x:h  23,  1911.)  In  the  matter  of  supplemen- 
'  proceedings  by  Clifford  W.  Higley  and 
ther  against  William  Novark  and  another, 
opinion.    Application  for  stay  granted. 

ILD  et  al.  v.  BROOKLYN  HEIGHTS  R. 
(Supreme  Court,  Appellate  Division,   Sec- 
Department     April  21,  1911.)    Action  by 
ih  Hill  and  another  against  the  Brooklvn 
;hts  Raihroad  Company.     No  opinion.     Mo- 
denied,  with  $10  costs. 

ILD  v.  HARWAY  et  al.  (Supreme  Court, 
ellate  Division,  Second  Department.  March 
1911.)  Action  by  James  K.  Hill,  as  ez- 
:or,  etc.,  of  Georee  G.  Bennett,  deceased, 
nst  James  W.  Harway  and  others.  No 
ion.  Appeal  dismissed  on  argument,  with 
costs  and  disbursements.  Settle  order  be- 
the  Presiding  Justice.  See,  also,  127  N. 
3upp.  1125. 


INMAN,  Respondent,  v.  KEJYBS,  Appel- 
.  (Supreme  Court,  Appellate  Division, 
rd  Department  March  23,  1911.)  Action 
Jarvey  D.  Hinman  against  0>ra  W.  Keyes. 
opinion.  Motlongranted,  and  question  cer- 
i  as  follows:  Was  the  Special  Term  au- 
ized  under  section  1013  of  the  0>de  of 
1  Procedure,  to  refer  the  issues  in  this  ac> 
to  a  referee  for  trial?  See,  also,  127  N. 
Supp.  1125. 


In  re  HOME  BOOK  CO.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
31,  1911.)  In  the  matter  of  the  Home  Book 
Company.  No  opinion.  Order  afl^med,  with 
SIO  costs  and  disbursements.  Order  filed.  See, 
also,  127  N.  Y.  Supp.  1125. 

HORAN,  Appellant,  v.  MASON,  Respondent 
(Supreme  Court  Appellate  Division,  Second  De- 
partment April  21,  191L)  Action  bv  James 
J.  Horan  against  Oissity  E.  Mason.  No  opin- 
ion. Order  affirmed,  with  $10  costs  and  dis- 
bursements. See,  also,  141  App.  Div.  89,  125 
N.  Y.  Supp.  668. 

HOWLETT.  Respondent  v.  AMERICAN 
MFG.  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  First  Department.  March  31, 
1911.)  Action  by  Annie  Howlett,  an  infant, 
etc.,  against  the  American  Manufacturing  Com- 
pany. J.  F.  Carew,  for  appellant  E.  C.  Crow- 
ley, for  respondent 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

McLaughlin,  j.,  dissents. 

In  re  HUGHES.  (Supreme  Court,  Appellate 
Division,  First  Department  March  24.  1911.) 
In  the  matter  of  Louise  B.  Hughes.  No  opin- 
ion.   Motion  denied.    Settle  order  on  notice. 

HUTCHINGS,  Respondent,  v.  TIBBALS  et 
al..  Appellants.  (Supreme  (Ik>urt,  Appellate  Di« 
vision,  First  Department.  April  13,  1911.)  Ac- 
tion by  Frederick  E.  Hutchings  against  E.  Nel- 
son Tibbals  and  others.  W.  F.  Unger,  for  ai>- 
pellants.  A.  A.  Michell,  for  respondent.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 

In  re  ION.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  March  24.  1911.) 
In  the  matter  or  the  application  of  Theodore 
P.  Ion  for  admission  to  the  bar.  No  opinion. 
Application  granted. 

JACKSON,  Respondent,  v.  METROPOLI- 
TAN LIFE  INS.  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  21,  1911.)  Action  by  Bernhardt  Jackson 
against  the  Metropolitan  Life  Insurance  Com- 
pany. No  opinion.  Interlocutory  judgment  (69 
Misc.  Rep.  2G5,  126  N.  Y.  Supp.  680)  affirmed, 
with  costs. 


In  re  JAMACIA  AVE.  IN  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
Second  Department  March  28,  1911.)  In  the 
matter  of  the  application  of  the  City  of  New 
York  relative  to  acquiring  title,  etc.,  to  lands, 
etc.,  for  the  opening  and  extending  of  Jamacia 
Avenue.  No  opinion.  Orders  affirmed  on  re- 
argument,  without  costs. 

JELIN,  Respondent,  t.  SINGER    et  al.,  Ap- 

§ellants.    (Supreme   Court,  Appellate  Division, 
econd  Department     April  21,  1911.)    Action 
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by  GasBie  Jelln,  an  infant,  by  Lena  Jelin,  her 
guardian  ad  litem,  against  Samuel  Singer  and 
another.  No  opinion.  Judgment  of  the  Munic- 
ipal Court  unanimously  affirmed,  with  costs. 


JOHNSON,  Appellant.  ▼.  MORSE  DRY 
DOCK  &  REPAIR  CO.,  Respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  21,  1911.)  Action  by  Thomas 
Johnson,  as  administrator,  etc.,  of  George  John- 
8on»  deceased,  against  the  Morse  Dry  Dock  & 
Repair  Company.  No  opinion.  Judgment 
unanimously   affirmed,   with  costs.      See,   also, 

127  N.  Y.  Supp.  1126. 

JOHNSON  T.  WELLS  FARGO  EXPRESS 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department  March  10,  1911.)  Appeal  from 
Trial  Term,  New  York  County.  Action  by 
William  Johnson  against  the  Wells  Fargo  Ex- 
press Company.  From  the  judgment,  and 
from  an  order  denying  a  new  trial,  defendant 
appeals.  Reversed,  and  new  trial  granted. 
William  A.  Jones,  Jr.,  for  appellant  Alfred  J. 
Talley,  for  respondent. 

SCOTT,  J.  Defendant  appeals  from  a  judg- 
ment, ana  order  denying  a  motion  for  a  new 
trial,  in  an  action  for  damages  suffered  by 
plaintiff  in  consequence  of  having  been  run 
over  by  a  truck  driven  by  defendant's  servant 
The  evidence  in  the  aspect  most  favorable  to 
plaintiff,  and  wholly  disregarding  the  evidence 
in  favor  of  defendant,  utterly  fails  to  show  ei- 
ther that  defendant's  servant  was  guilty  of 
negligence  or  that  plaintiff  himself  was  free 
from  contributory  negligence.  When  we  come 
to  consider  all  the  evidence,  including  that  pre- 
sented by  defendant,  it  becomes  entirely  clear 
that  defendant's  servant  was  free  from  negli- 
gence, and  that  the  accident  happened  in  con- 
sequence of  plaintiff's  own  negligence  or  inad- 
vertence. The  judgment  and  order  appealed 
from  must  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide 
the  event    All  concur. 

JONES  et  al..  Appellants,  v.  DELAWARE, 
L.  &  W.  R.  CO.,  Respondent  (Supreme  Court 
Appellate  Division,  Fourth  Department  March 
31,  1911.)  Action  by  Robert  Jones  and  anoth- 
er against  the  Delaware,  Lackawanna  &  West- 
em  Railroad  Company.  No  opinion.  Judg- 
ment affirmed,  with  costs.  See,  also,  125  App. 
Div.   900,   109  N.   Y.   Supp.   1134. 

JONES  V.  GOULD  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
31,  1911.)  Action  by  John  S.  Jones  against 
George  J.  Gould  and  others.  No  opinion.  Mo- 
tion granted.  Question  to  be  certified  on  set- 
tlement of  order.  Settle  order  on  notice.  See, 
rJso,  12G  App.  Div.  910,  110  N.  Y.  Supp.  1133: 

128  N.  Y.  Supp.  280. 

JONES  v.  SMITH  et  al.  (Supreme  CJourt 
Appellate  Division,  Second  Department.  March 
17,  1911.)  Appeal  from  Trial  Term,  Queens 
County.     Action  by  Melvina  A.  Jones  against 


Christian  B.  Smitib,  indlTidnally  and  as  execu- 
tor of  the  alleeed  last  will  and  testament  vi 
Melvin  T.  Smitn,  deceased,  and  others.  Frux 
the  judgment,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.  Reversed,  and  uvv 
trial  granted.  Edmund  C.  Viemoister,  for  ar- 
pellant  James  M.  Gray  (Joseph  E.  Owens,  on 
the  brief),  for  respondents. 

PEai  CURIAM.  On  the  trial  of  this  action 
numerous  errors  were  committed  in  Ibe  exclu- 
sion of  evidence  offered  by  the  plaintiff.  ^<>m^ 
of  them,  if  taken  alone,  might  be  considered  a* 
harmless;  but  they  were  so  nomeroos,  and  «•> 
continuous,  that  the  mass  of  them  cannot  be 
overlooked  by  this  court  Particular  attentli  l 
may  be  called  to  the  rulings  and  except:  •:- 
shown  in  the  record  at  folios  71,  72,  75,  7<i.  s'. 
102,  123,  145,  146.  162,  163,  177,  1S8,  190.  VM. 
205,  222,  240,  265.  266,  267,  271,  273,  279.  ITM. 
282,  283,  336,  and  389.  The  judgment  and  vt- 
der  are  reversed,  and  a  new  truU  granted ;  co^ts 
to  abide  the  event 

KAHEN,  Appellant.  T.  SZCZERBACKI.  R- 

spondent  (Supreme  Court.  Appellate  Divls=<:. 
Fourth  Department  March  29,  1911.)  Aci  :. 
by  Barnet  Kahen  against  Frank  Szczerb^>  k 
No  opinion.  Judgment  of  County  Court  ad- 
judgment of  City  Court  reversed,  with  costs  il 
all  courts  to  appellant 

KAMINSKY   et   aU    Respondents,  ▼.   WITj- 
LIAM    IIAAKBB  CO..   Appellant      (Supn:: 
Court,    Appellate   Division,    First    Departing :;.  | 
April  13,  1911.)     Action  by  Abraham  Kam  :  - 
ky  and  others  against  the  William  Haaker  (.^  : . 
pany.    J.  M.  Gorman,  for  appellant    R,  Mirs-. 
ror  respondents.     No  opinion.     Order  affirn  - 
with  $10  costs  and  disbursements.     Order  Olt  1.  i 

KAMINSKY  et  al:  v.  WILLIAM  HAAKFl. 

CO.     (Supreme  Court,  Appellate  Division.  Fir- 
Department    April  13,  1911.)    Action  by  At  r 
hnm  Kaminsky  and  otners  against  the  W:.. 
Haaker  Company.    No  opinion.    Motion  dt-n  - 
with  $10  costs.     Order  filed.     See,  also,  supn 


KAPLANt.  FRIEDMAN  CONST.  CO.    fS: 

preme  Court  Appellate  Division,  First.  Dej  ^r- 
ment.  April  13,  1911.)  Action  by  Hyman  K  i- 
lan   against   the  Friedman   Construction    i'  :■ 

gany.    No  opinion.    Motion  denied.    Order  L.'- 
ee,  also,  127  N.  Y.  Supp.  1127. 

Kaufman;  Appellant,  ▼.  crystal  et  a  . 

Respondents.     (Supreme  Court,  Appellate  I';.- 
sion,  Second  Department    Apnl  21,  1911.)    A  • 
tion  by  Harry  Kaufman  against  David   On- 
tal  and  another.     No  opinion.     Judgment  £- 
order  unanimously  affirmed,  with  costs. 


iioo  oy  xuicnaei  j.  i^ean  ana  anotner.  as  ei 
utors.  etc.,  against  Mary  Kane  and  others. 

PER  CURIAM.    Judgment  reversed,  and  r  > 
trial  ordered,  with  costs  to  appellants  to  al^^ 


Digitized  by 


Google 


lODMOBANDUM  DECISIONS 


1129 


erent  Held,  that  the  eyidence  in  this  case 
uua  of  Buth  character  as  to  make  the  testamen- 
tnry  capacity  of  the  decedent  a  question  for  the 

jury.  ^,,^,^,^^ 

KEARNEY,  Appellant,  t.  SEYMOUR,  Re- 
epondent.  (Supreme  CJourt,  Appellate  Division, 
I  irHt  Department.  March  10,  1911.)  Action 
by  Timothy  Kearney  against  Charles  F.  Sey- 
mour. J.  Rowan,  for  appellant.  A.  I.  Elkus, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.    Order  filed. 

LAUGUUN,  J.,  dissents. 

KELLOGG,  Appellant,  t.  KAIM  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department.  April  21,  1911.)  Action 
by  Hawdon  W.  Kellogg,  as  receiver,  etc.,  against 
Andreas  Kaim  and  others.  No  opinion.  Judg- 
ment afSrmed,  with  costs. 

KELLY,  Appellant,  v.  PENFIELD  et  al., 
Ref^pondents.  (Supreme  Court,  Appellate  Divi- 
Fi<m,  Second  Department.  April  7,  1911.)  Ac- 
tion by  Richard  Kelly  against  James  T.  Pen- 
field  and  another. 

ri':R  CURIAM.  Judgment  t67  Misc.  Rep. 
272.  122  N.  Y.  Supp.  811)  modified,  by  strik- 
ivc  therefrom  so  much  thereof  as  provides  that 
de^feudant  may  pay  to  plaintiff  $1,725,  the  pres- 
ent value  of  lot  97  as  fixed  by  the  court,  to- 
gether with  the  costs  as  taxed,  being  in  cunsid- 
i-ration  of,  and  to  be  paid  upon,  conveyance  by 
plaintiff  to  defendant  James  T.  Penfield  of  the 
title  to  said  lot  97,  and.  as  so  modified,  the 
judgment  is  affirmed,  without  costs. 

IIIUSCHBERG,  J.,  votes  to  affirm  upon  the 
)piDion  of  Mr.  Justice  Morschauser  at  Special 
lerni. 

KENNEDY,  Respondent,  v.  C.  L.  GRAY 
:"()NST.  CO.,  et  al..  Appellants.  (Supreme 
'oiirt,  Appellate  Division,  First  Department. 
Vlarch  17,  1911.)  Action  by  James  Kennedy 
i^ainst  the  C.  Ij.  Gray  Construction  Company 
tnd  others.  L.  Cohn,  for  appellants.  R.  Al. 
;ox.  for  respondent.  No  opinion.  Order  af- 
irm^d,  with  $10  costs  and  disbursements.  Dr- 
ier filed. 

KESSLER,  Appellant,  v.  TOWN  OF  ASH- 
''OKD.  Respondent.  (Supreme  Court,  Appel- 
ate Division,  Fourth  Department.  March  22. 
911.)  Action  bv  Herman  Kessler  against  the 
I'own  of  Ashford.  No  opinion.  Judgment  re- 
ersed,  and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  event.  Held,  that  the  notice 
erved  was  sufficient. 

KETTLE^  Appellant,  t.  TRUST  CO.  OF 
.MKUIC A,  Respondent,  et  al.  (Supreme  Court, 
ippollate  Division,  First  Department.  April 
1,  1911.)  Action  by  Jnlia  C.  Kettle  agamst 
le  Trust  Company  of  America,  impleaded  with 
thers.  A.  W.  Otis,  for  appellant.  A.  R. 
ioardman,  for  resi>ondent.  No  opinion.  Judg- 
lent  affirmed,  with  costs.     Order  filed. 


In  re  KINDBERG.  (Supreme  Court,  Appel- 
late Division,  First  Department.  March  17, 
1911.)  Appeal  from  Trial  Term,  New  York 
County.  In  the  matter  of  Edward  O.  Kind- 
berg,  deceased.  Appeal  from  an  order  opening 
default  of  the  Presbyterian  Hospital  at  Trial 
Term.  Order  modified  and  affirmed.  James  M. 
Hunt,  for  appellant.  D.  Leventritt,  for  re- 
spondent. 

PER  CURIAM.  The  order  should  be  modi- 
fied, 80  as  to  require,  as  a  condition  of  opening 
the  default,  the  payment  to  the  contestants  of 
$30  trial  fee  and  the  disbursements  of  the  trial 
at  Trial  Term,  and  $10  costs  of  opposing  mo- 
tion. As  so  modified,  the  order  should  be  af- 
firmed, without  costs. 

In  re  KI/MNPETER.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  Apnl 
21,  1911.)  In  the  matter  of  the  application  of 
Napoleon  Bonaparte  Kleinpeter  for  admission 
to  the  bar.     No  opinion.    Application  granted. 

KOPINSKI,  Respon'dent^  v.  GLOBE  WOOL- 
EN CO..  Appellant.  Supreme  Court,  Appel- 
late Division,  Fourth  Department  March  14, 
1911.)  Action  by  Casimir  Kopinski,  an  infant, 
etc.,  against  the  Globe  Woolen  Company.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 

KOPLINGER,  Appellant,  v.  AMERICAN 
LOCOMOTIVE  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  8,  1911.)  Action  by  Frank  Koplinger, 
against  the  American  Locomotive  Company. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs. 

KORANSKY,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  28,  1911.)  Action  by  Simon  Koransky 
ap:ainst  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Judgment  of  the  Munic- 
ipal Court  affirmed,  with  costs. 


KORANSKY,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO..  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  21,  1911.)  Action  bv  Simon  Koransky 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Motions  denied,  without 
costs.    See,  also,  supra. 

KOUWENHOVEN,  Respondent,  v.  GIF- 
FORD  et  al.,  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
24,  1911.)  Action  by  William  H.  Kouwenhov- 
en  against  Electa  Gifford  and  others.  No  opin- 
ion. Motion  denied,  without  costs,  on  the 
ground  that  no  final  order  has  been  entered 
herein  from  which  an  appeal  lies  to  the  Court 
of  Appeals  without  permission  from  this  court. 
Code  Civ.  Proc  i  190.  See,  also,  127  N.  Y. 
Supp.  112a 

KOUWENHOVEN  v.  GIFFORD  et  al. 
(Supreme    Court,    Appellate    Division,    Second 
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Department  April  21,  1911.)  Action  by  Wil- 
liam H.  Kouwenhoven  against  Electa  Gifford 
and  others.  Inhere  was  a  judgment  (127  N.  Y. 
Supp.  1128)  of  the  Appellate  Division,  affirm- 
ing a  judgment  for  plaintiff,  and  defendant  Au-- 
gusta  li.  Brindley  moves  for  leave  to  appeal  to 
the  Court  of  Appeals.  Granted.  See,  also,  su- 
pra. Gates  Hamburger,  for  the  motion.  Ed- 
win G.  Wright,  opposed. 

JENKS,  P.  J.  The  motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  is  granted.  ^  Our 
affirmance  in  this  case  was  without  opinion. 
We  thought  that  the  well-considered  opinion 
of  the  Special  Term,  Crane,  J.,  presiding,  was 
sufficient.  We  agreed  with  the  reasoning  there- 
of, save  with  the  entire  expressions  as  to  the 
counterclaim.  The  defendant  urged  her  ri^ht 
to  trial  in  this  action  upon  that  counterclaim, 
on  the  authority  of  Herb  v.  Metropolitan  Hos- 
pital, 80  App.  Div.  145,  80  N.  Y.  Supp.  552. 
But  the  defendant  mortgagor  (grantee  of  the 
owner  of  the  premises)  appeared  as  in  undis- 
turbed possession.  It  did  not  appear  that  an 
action  was  pending  for  possession  by  adverse 
claimant,  or  that  the  alleged  defects  amounted 
to  total  failure  of  consideration.  There  was  no 
allegation  of  fraud  in  the  sale  of  the  prem- 
ises. There  was  no  allegation  that  the  owner 
had  lost  the  land  in  whole  or  in  part.  The 
owner  apparently  had  exercised  a  full  and  an 
unrestricted  ownership,  as  was  indicated  by 
the  practical  improvements  made.  It  did  not 
appear  that  any  specific  damages  had  been 
sustained.  We  thought,  therefore,  that  the 
appeal,  whereby  it  was  sought  to  have  trial 
upon  the  counterclaim  as  pleaded,  should  not 
prevail.  See  Jones  on  Mortgages,  §§  1502, 
1503.  Of  course,  our  conclusion  did  not  affect 
the  right  of  separate  action.  Nevertheless,  we 
have  decided  to  permit  an  appeal  from  the  or- 
der, upon  such  terms  as  would  have  enabled 
the  appellant  to  obtain  a  stay  upon  appeal  from 
a  judgment  of  foreclosure  herein.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  grant- 
ed, provided  that  the  appellant  within  10  days, 
give  the  same  kind  of  security  as  is  required 
by  the  Code  of  Civil  Procedure  on  an  appeal 
from  the  judgment  herein.  Settle  order  before 
the  Presiding  Justice. 


KRIBGER,  Respondent,  v.  RICHMOND 
LIGHT  &  R.  CO.,  Appellant.  (Supreme  Court. 
Appellate  Division,  Second  Department.  April 
7,  1911.)  Action  by  Charles  Krieger,  an  in- 
fant, by  August  Krieger,  his  guardian  ad  litem, 
against  the  Richmond  Light  &  Railrodd  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 

KRONBNGOLD,  Appellant,  v.  KRONEN- 
GOLD  CONST.  CO.  et  al..  Respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  7,  1911.)  Action  by  Ignatz 
Kronengold  against  the  Kronengold  Construc- 
tion Company  and  others.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 

In  re  KUCIELSKI.  (Supreme  Court,  Appel- 
late  Division,   First  Department      March   17, 


1911.)  In  the  matter  of  Felix  Kacielski,  d^ 
ceased.  No  opinion.  Motion  to  dismiss  ap?^ 
denied,  without  costs.  Order  filed.  See,  ^^ 
128  N.  Y.  Supp.  76a 

In  re  KUEHNBRT.  (Supreme  Court.  .Ap- 
pellate Division,  First  Department.  April  11 
1911.)  In  the  matter  of  Robert  Kaehnert.  -.- 
attorney.  No  opinion.  Reference  ordered  \^ 
fore  the  official  referee.    Settle  order  on  notk« 


KURTZ,  Respondent,  ▼.  KURTZ  et  al^  A; 
pel  Ian  ts.  (Supreme  Ck)urt,  Appellate  Diviao: 
Fourth  Department.  March  29,  1911.)  A- 
tion  by  Virginia  F.  Kurtz  against  Henrietti 
Kurtz  and  another,  as  executors,  etc  No  opi:;- 
ion.     Judgment  and  order  affirmed,  with  co>u. 

LA  CLEDE  MFG.  CO.,  Respondent,  v.  GET- 
HARD,  Appellant  (Supreme  Court,  Ap?-;- 
late  Division,  Fourth  Department  Man^h  - 
19110  Action  by  the  La  Clede  Manufatt^- 
ing  Company  against  Adam  F.  Gebhard.  F>': 
former  decision,  see    127  N.   Y.  Supp.  112S. 

PER  CURIAM.  Motion  for  leave  to  app*^ 
to  Court  of  Appeals  denied,  with  $10  costs. 


LAMB,  Respondent,  v.  NORCROSS  BftO< 
CO..  Appellant.  (Supreme  Court,  Apprlli*- 
Division,  First  Department.  March  lO,  101 1. 
Action  by  J.  &  R.  Lamb  against  the  Norcn^- 
Bros.  Company,  G.  H.  D.  Foster,  for  ap^l 
lant  N.  S.  Spencer,  for  respondent  No  opin- 
ion. Judgment  affirmed,  with  costs.  OrOer 
filed. 


LARNER,  Respondent,  v.  NBW  YORK 
TRANSP.  CO.J  Appellant.  (Supreme  Court 
Appellate  Division,  Second  Department  Mr^irt 
17,  1911.)  Action  by  Samuel  Lamer  again.«t 
the  New  York  Transportation  Company.  N? 
opinion.  Appeal  dismissed,  with  costs,  npnc 
the  ground  that  the  order  is  not  appea ]&)!•' 
Municipal  Court  Act  (Laws  1902,  c  58i>»  « 
263  to  257,  310;  Nolte  v.  Seymour,  127  Apr 
Div.  178,  111  N.  Y.  Supp.  311. 


LAWLER,  Respondent,  v.  DBGNON  (CON- 
TRACTING CO.,  Appellant  (Suprenae  Conrt 
Appellate  Division,  First  Department  MarrL 
10,  1911.)  Action  by  Catherine  Lawler.  £s 
administratrix,  against  the  Degnon  Contractin? 
Company.  J.  F.  Donnelly,  for  api>e]l&nt.  G 
L.  Cfarlisle,  for  respondent  No  opinion.  Jod?- 
ment  and  order  affirmed,  with  coeta.  Order 
filed. 


LAZARUS  et  aL,  Respondents,  ▼.  HAM- 
MOND et  al..  Appellants.  (Supreme  Court. 
Appellate  Division,  Second  Department  Apnl 
7,  1911.)  Action  by  Florine  Laxaros  and  t!K 
Long  Island  Loan  &  Trust  Company,  as  admia- 
istratriz  and  administrator,  etc,  of  Edward  H 
Lazarus,  deceased,  against  Kate  Hammond  afid 
others.  No  opinion.  Order  affirmed*  with  |10 
costs  and  ^isbursementa. 
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L'ECLUSB,  WASHBURN  &  CO..  Appel- 
int,  V.  VALENTINE,  Respondent.  (Supreme 
'ourt,  Appellate  Division,  Second  Department, 
ipril  21,  1911.)  Action  by  L'Eclase,  Wash- 
nrn  &  Go.  against  Benjamin  E.  Valentine, 
fo  opinion.    Judgment  affirmed,  with  costs. 


LEE  V.  EQUITABLE  LIFE  ASSUR.  SOO. 
>F  UNITED  STATES  et  al.  (Supreme  Court, 
appellate  Division,  Fourth  Department.  March 
9,  1911.)  Action  by  Charles  W.  Lee  against 
he  Equitable  Life  Assurance  Society  of  the 
Jnited  States  and  G.  S.  Reynolds,  as  adminis- 
rator,  etc. 

PER  CURIAM.  Order  affirmed,  with  flO 
osts  and  disbursements,  without  considering 
he  question  of  the  right  of  the  foreign  admin- 
strator  to  be  made  a  party  to  the  action. 
>oe  Flandrow  v.  Hammond,  13  App.  Div.  325, 
3  N.  Y.  Supp.  143,  and  cases  therein  cited. 

KRUSE,  J.,  dissents,  upon  the  ground  that 
he  answer  cannot  be  stridden  out  on  this  mo- 
ion. 

LEE,  Appellant,  v.  HAMILTON  et  al.,  Re- 
pondents.  (Supreme  Court,  Appellate  Division, 
'irst  Department.  March  17,  1911.)  Action 
»y  Gertrude  E.  Lee  against  Francis  Hamilton 
nd  others.  G.  L.  Lewis,  for  appellant.  E.  W. 
Yalker,  for  respondents.  No  opinion.  Order 
.ffirmed,  with  $10  costs  and  disbursements.  Dr- 
ier filed. 


LENZ,  Respondent,  v.  WALLACE  WALL 
:*APER  CO.,  Appellant.  (Supreme  Court,  Ap- 
tellate  Division,  First  Department.  March  17, 
911.)  Action  by  Leopold  Lenz  against  the 
Vallace  Wall  Paper  Company.  F.  Pierce,  for 
appellant  M.  Weill,  for  respondent.  No  opin- 
on.  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    Order  filed. 


LEPORB,  Respondent,  v.  GALLO.  Appel- 
int.  (Supreme  Cfourt,  Apoellate  Division,  Sec- 
nd  Department.  March  24,  1911.)  Action  by 
ohn  Lepore  against  Frank  Gallo. 

PER  CURIAM.  Judgment  of  the  Munici- 
al  Court  affirmed,  with  costs. 

BURR  and  RICH,  JJ.,  dissent. 


LERCH,  Respondent,  v.  INTERBOROUGH 
LAI*ID  TRANSIT  CO.,  Appellant  (two  cases.) 
Supreme  Court,  Appellate  Division,  First  De- 
art  men  t  March  24,  1911.)  Actions  by  Hen- 
y  Lerch  and  by  Anna  G.  Lerch  against  the 
iterborough  Rapid  Transit  Company.  J.  O. 
Ichols,  for  appellant.  B.  Moore,  for  respond- 
qL  No  opinions.  Judgments  affirmed,  with 
ostfl.    OrdezB  filed. 

LESSLBR  ▼.  GERLI.  (Supreme  Court,  Ap- 
ellate Division,  BMrst  Department.  March  17, 
911.)  Action  by  Michael  Lessler  against  Paul 
erli.  No  opinion.  Application  granted.  Or- 
er  signed.    See,  also,  126  N.  Y.  Supp.  697. 


LEVINB  et  al.  v.  ROSENCHEIN.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  21,  1911.)  Action  by  Phillip 
Levine  and  another  against  Isidor  Rosenchein. 
No  opinion.  Judgment  and  order  affirmed  on 
reargument,  without  costs.  See,  also,  134  App. 
Div.  157,  118  N.  Y.  Supp.  890. 

LEVY,  Respondent,  v.  ALLISON  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department.  March  17,  1911.)  Action 
by  Charles  E.  Ijevy  against  William  O.  Alli- 
son and  others.  E.  H.  Green,  for  appellants. 
L.  H.  Hall,  for  respondent.  No  opinion.  Or- 
der affirmea,  with  SIO  costs  and  disbursements. 
Order  filed. 


LEVY,  Appellant,  ▼.  CITY  OF  NEW  YORK. 
Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  7,  1911.)  Ac- 
tion by  Benjamin  Levjr,  by  David  Levy,  h'v^ 
euardian  ad  litem,  against  the  City  of  New 
York.  No  opinion.  Judgment  of  the  Municipal 
Court  reversed,  and  new  trial  ordered,  costs  to 
abide  the  event,  upon  the  ground  that  plaintiff 
showed  prima  facie  that  he  was  entitled  to  re- 
cover. 

LEVY,  Respondent,  v.  CONSUMERS' 
PARK  BREWING  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  7,  loll.)  Action  by  Morris  Levy  against 
the  Consumers'  Park  Brewing  Company.  No 
opinion.  Judgment  of  the  Municipal  Court 
unanimously  affirmed,  with  costs. 

LIEBMAN,  Respondent,  v.  GARDINER,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  April  21,  1911.)  Action 
by  David  Liebman  against  Sidney  II.  Gardi- 
ner. No  opinion.  Judgment  and  order  of  the 
Municipal  Court  unanimously  affirmed,  with 
costs. 

LINCK  et  al.  t.  VAZZANA  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  17,  19110  Action  by  Julia  Linck  and 
others  a^inst  Ferruccio  Vazzana  and  others. 
No  opinion.  Motion  to  dismiss  appeal  grant- 
ed, with  $10  costs.    Order  filed. 


LODEWYK  V.  MULLER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
February  17,  1911.)  Action  by  Elizabeth  M. 
Lodewyk,  by  Elizabeth  Lodewyk,  her  guardian 
ad  litem,  against  William  J.  MuUer  and  the  H. 
J.  Koehler  Sporting  Goods  Company.  No  opin- 
ion. Judgment  of  tne  Municipal  Court  affirmed, 
with  costs. 

LODEWYK  T.  MULLER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  10,  1911.)  Action  by  Elizabeth  Lode- 
wyk, an  infant,  etc.,  by  her  guardian  ad  litem, 
against  William  J.  Muller  and  the  H.  J.  Koeh- 
ler Sporting  Goods  Company.  No  opinion.  Mo- 
tion denied,  with  ^10  costs.    See,  also,  supra. 
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LOEWI,  Respondent,  v.  LANDEKER,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
First  Department.  April  13,  1911.)  Action  by 
Joseph  lioewi  against  Adolph  H.  Landeiier.  2^. 
McLanahan,  for  appellant  E.  E.  Spiep^elberg, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

McLaughlin,  x,  dissents. 

LONDON  REALTY  CO.,  Appellant,  t. 
OELSNER.  Respondent  (Supreme  Court,  Ap- 
pellate Ditision.  First  Department.  March  10, 
1911.)  Action  by  the  London  Realty  Company 
against  Rudolph  Oelsner.  J.  R.  Schiff,  for  ap- 
pellant B.  L.  Kraus,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 

LOSIB,  Appellant,  v.  DELAWARE  &  H. 
CO..  Respondent  (Supreme  Court,  Appellate 
Division,  Third  Department  March  23,  1911) 
Action  by  Louie  B.  Losie,  as  administratrix, 
etc.,  of  Chauncey  B.  Losie,  deceased,  against 
the  Delaware  &  fiudson  Company.  No  opinion. 
Motion  denied.  See,  also,  126  N.  Y.  Supp. 
871. 

LOWTHER  T.  RADERi  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  31,  1911.)  Action  by  Clarence  L 
Lowther  against  William  H.  Rader  and  others. 
Xo  opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.  Order  filed.  See.  also,  140 
App.  Div.  907,  125  N.  Y.  Supp.  11^. 

LUCE,  Respondent,  v.  NIAGARA  ELEC- 
TRO-CHEMICAL CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  22,  1911.)  Action  by  Albert  Luce 
against  the  Niagara  Electro-Chemical  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event,  unless  the  plaintiff  shall 
within  20  days  stipulate  to  reduce  the  verdict 
to  the  sum  of  $2,000  as  of  the  date  of  the  ren- 
dition thereof,  in  which  event  the  judjnnent  is 
modified  accordingly,  and,  as  so  modified,  is, 
together  with  the  order,  affirmed,  without  costs 
of  this  appeal  to  either  party* 

LUDWIG  et  al.  t.  G0LDE)NBERG  et  al. 
(Supreme  Court,  Appellate  Term.  February, 
1911.)  Appeal  from  Municipal  Court,  Borough 
of  Manhattan,  Fifth  District  Action  by  E'red- 
erick  Ludwig  and  another,  as  executors  of 
George  Mouter,  deceased,  against  Leon  Golden- 
berg  and  another,  composing  the  firm  of  Golden- 
berg  &  Cohen.  From  a  judgment  for  defend- 
ant, plaintiffs  appeal.  Reversed,  and  new  trial 
ordered.  Einstein,  Townsend  &  Guiterman,  for 
appellants.  Oscar  Englander  (Louis  Kunen,  of 
counsel),  for  respondents. 

BIJUR,  J.  Plaintiffs,  executors  of  one  Mou- 
ter, deceased,  sued  defendants  for  $300,  being 
the  balance  of  contract  price  for  setting  stones 
in  a  doorway.  The  defense  was,  in  substance, 
that  the  stones  were  cracked,  and  that,  there- 


fore, the  contract  had  not  been  performed.  Oz* 
of  the  plaintiffs  testified  that  he  had  had  a 
conversation  with  one  of  the  defendants,  it 
which  plaintiff  asked  for  the  payment  of  tb* 
$300;  that  said  defendant  thereupon  promi^^^ 
to  pay  $150  immediately  and  the  remaiDx; 
$150  as  soon  as  the  cracks  in  the  stones  w^r- 
repaired.  This  conversation  was  not  dec:! 
Plaintiffs  claim  that  it  amounts  to  an  acc<>'  t: 
stated.  Defendant's  testimony  on  this  poca: 
was  as  to  two  conversations  with  the  decea**l 
in  which  the  deceased  is  alleged  to  have  saii 
that  he  would  replace  the  broken  Btones-  L>e 
fendant's  first  testimony  aa  to  the  first  conve.-- 
sation  with  the  deceased  was  given  in  replj  t.> 
the  question,  **What  did  you  do  with  referent 
to  their  [the  stones']  condition?"  The  ans^^T 
above  related  was,  of  course,  not  re8pon<iw. 
Plaintiffs'  counsel,  however,  made  no  obiecti'a 
to  the  incompetency  of  the  testimony,  uc:.- 
eight  or  ten  questions  further  alon^,  when  d^ 
fendant  was  asked  whether  he  had  had  anotti-r 
conversation  with  Mouter.  After  that  qu^ 
tion  was  answered,  plaintiffs*  counsel  moved  *^> 
strike  out  the  conversations  with  Mr.  Mooter, 
who  is  dead."  I  think  the  objection  snfficientlT 
pointed  out  the  intention  to  raise  the  incoa:^-^ 
tency  of  the  testimony  under  section  829,  C'-i* 
Civ.  Proc. J  but  I  am  seriously  in  doubt  whei-- 
er  plaintiff  did  not  waive  the  objection  by  n  : 
making  it  w^hen  the  last  question  was  ask^^i. 
and  before  it  was  answered,  and  by  waitfn?  v*' 
long  after  the  first  question  had  been  answer  d 
A  little  further  on,  however,  the  witness  w»« 
asked  whether  he  had  a  conversation  w/i 
Mouter  when  the  latter's  wife  and  dauglr-r 
were  present.  Immediate  objection  to  this  w-« 
taken;  but  the  court  said:  "I  will  allow  tU 
witness  to  testify  to  any  conversation  had  io 
the  presence  of  his  wife  and  daughter."  This 
was  error,  and  was  duly  excepted  to.  Ther'  i« 
no  qualification  of  the  inhibition  of  section  M-'*. 
which  renders  testimony  of  a  conversation  wi*  i 
a  deceased  person  competent,  because  merely  of 
the  presence  of  third  persons.  That  rule 'has 
application  only  to  confidential  conmiunications. 
as  between  attorney  and  client,  and  then  oniy 
because  the  presence  of  third  parties  is  prt-  f 
that  the  conversations  were  not  confidential. 
It  is  true  that  plaintiff  cannot  be  said  to  biw 
proved  performance  of  his  contract,  since  be 
admitted  that  the  stones  were  broken  almo?: 
immediately  after  they  had  been  set;  but  bis 
uncontradicted  testimony  as  to  the  conversati^^n 
with  the  defendant  probably  proved  at  least  la 
acceptance.  The  judgment  in  favor  of  the  J^ 
fendants  w^ould  scarcely  seem  to  be  warranted, 
except  upon  consideration  of  the  incompe: 'dc 
testimony  above  referred  to,  and  at  least  a  sub- 
stantial part  of  it  was  duly  objected  to  in  time. 
Judgment  reversed,  and  new  trial  ordered,  witb 
costs  to  appellant  to  abide  the  event 

SEABURY  and  PAGE,  JJ.,  concur  u  tk» 

result 


LYNCH,  Respondent.  ▼.  RTCITMOOT 
LIGHT  &  R.  CO.,  Appelhmt  (Supreme  Court. 
Appellate  Division,  Second  Department    AprJ 
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111.)    Action  by  Cornelius  J.  Lynch  against 
Richmond  Light  &  Railroad  Company. 
)R  CURIAM.    Judgment  of  the  Municipal 
t  affirmed,  with  costs. 
JRR,  J.,  dissents. 

icARTHUR,  AppeUant,  t.  MacARTHUR, 

ondent.  (Supreme  Court,  Appellate  Divi- 
JSecond  Department.  April  7,  1911.)  Ac- 
by   Mary  Ann  MacArthur  against  James 

rVrthur.     No  opinion.    Order  affirmed,  with 

costs  and  disbursements. 


AULEY  V.  LYTTLE3L  (Supreme  Court, 
aiate  Division,  First  Department.  March 
1911.)  Action  by  Michael  J.  McAuley 
ist  Samuel  Lyttle.  No  opinion.  Motion 
>d,  with  $10  costs.  Order  filed.  See,  also, 
[isc  Rep.  223,  126  N.  Y.  Supp.  408. 


CABE,  Appellant,  v.  NEW  YORK  CENT. 

R.  R.  C<5.,  Respondent.  (Supreme  Court, 
•Hate  Division,  Second  Department  April 
911.)    Action  by  Felix  McCabe  against  the 

York  Central  &  Hudson  River  Railroad 
pany. 
:R  CURIAM.    We  think  that  the  question 

which  this  reargument  was  ordered  does 
affect  ^  the  original  result  Judgment  re- 
id  on  reargument,  and  new  trial  granted: 
1  to  abide  the  event.     See,  also,  139  App. 

C98,   124  N.  Y.   Supp.   652;    127  N.   Y. 
>.  1130. 
RSCHBERG,  J.,  dissents. 

CALDIN  BROS.  CO.,  Respondent,  ▼. 
N  MFG.  CO.,  Anpellant  (Supreme  Court. 
Hate  Division,  Second  Department.  April 
>11.)    Action  by  the  McCaldin  Bros.  Com- 

against  the  Pain  Manufacturing  Company. 
TR  CURIAM.    Order  modified,  by  imposing 

condition  of  the  amendment  that  plaintiit' 
all  costs  and  disbursements  to  date  of  or- 
to  be  taxed,  together  with  $10  costs  of  the 
3n,  and,  as  modified,  affirmed,  with  costs 
lis  appeal  to  appellant 

CARGO  v.  JERGENS  et  al.  (Supreme 
t,  Appellate  Division,  First  Department 
;h  17,  1911.)  Action  by  Payton  R.  Mc- 
o  against  Andrew  Jergens  and  others.  R. 
rfowes,  for  appellant.  E.  W.  Tyler,  for  re- 
lent. No  opinion.  Order  affirmed,  with 
:ost8  and  disbursements.  Order  filed.  See, 
135  App.  Div.  921,  120  N.  Y.  Supp.  1133. 

CARTNEY,  Respondent,  ▼.  FARLEY, 
tllant  (Supreme  Court,  Appellate  Divi- 
Fourth  Department.  March  22,  1911.) 
>n  by  William  McCartney  against  Joseph 
ij.     No  opinion.    Judgment  affirmed,  with 


K^LUNB,  Appellant,  v.  CITY  OF  AL- 
fY,  Respondent  (Supreme  Court,  Appel- 
Division,  Third  Department.     March  23, 


1911.)  Action  by  Mary  McCIune  against  the 
City  of  Albany.  No  opinion.  Interlocutory 
judgment  affirmed,  with  costs,  with  leave  to 
plaintiff  to  amend  complaint  upon  payment  of 
costs  of  the  demurrer  and  of  this  appeal,  upon 
the  authority  of  Vaughan  v.  City  of  Troy,  139 
App.  Div.  924,  124  N.  Y.  Supp.  1133. 

McINTOSH,  Respondent,  t.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  10,  1911.) 
Action  by  Elizabeth  Mcintosh  against  the  City 
of  New  York.  H.  Crone,  for  appellant  J.  J. 
Welch,  for  respondent. 

PER  CURIAM.  Judgment  and  orders  affirm- 
ed, with  costs.     Order  filed. 

CLARKE  and  SCOTT,  JJ.,  dissent 

McLaughlin,  Respondent,  t.  MCLAUGH- 
LIN, Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  April  21,  1911.) 
Action  by  Celia  B.  McLaup^hlin  against  Michael 
L.  McLaughlin.  No  opinion.  Appeal  dismiss- 
ed on  argument,  with  $10  costs  and  disburse- 
ments. 

McMAHON,  Respondent,  t.  GLASS,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  21,  1911.)  Action  by 
David  J.  McMahon  against  James  Glass,  Jr. 
No  opinion.  Judgment  of  the  County  Court  of 
Westchester  county  affirmed,  with  costs. 

McMATH  et  al..  Respondents,  y.  FORBES  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  March  29,  1911.) 
Action  by  Morrison  H.  McMath  and  another,  as 
administrators,  etc.,  against  Stella  R.  Forbes 
and  another. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  strike 
case  from  calendar  granted. 

McLENNAN,  P.  J.,  and  WILLIAMS,  J.,  dis- 
sent 

McNICHOLAS,  Appellant,  t.  MEADE,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department,  March  24,  1911.)  Action 
by  Mary  McNicholas  against  Thomas  Meade. 
G.  Robinson,  for  appellant  Bl  Rosenberg,  for 
respondent.  No  opinion.  Judgment  affirmed, 
with  costs.     Order  filed. 


In  re  McNULTY  et  al.  (Supreme  Court.  Ap- 
pellate Division,  First  Department  April  13, 
1911.)  In  the  matter  of  John  McNuIty  and 
others,  infants,  etc.  No  opinion.  Order  (68 
Misc.  Rep.  93,  123  N.  Y.  Supp.  1070)  affirmed, 
with  $10  costs  and  disbursements.     Order  filed. 


MADDEN,  Appellant  v.  GASTON,  Respond- 
ent (Supreme  CJourt,  Appellate  Division,  First 
Department  March  10,  1911.)  Action  by 
Charlotte  F.  Madden  against  George  H.  Gas- 
ton, as  executor.  J.  M.  Goodale,  for  appellant. 
G.    J.    SprouU,   for   respondent.     No   opinion 
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Judgment  and  order  aflSrmed,  with  costs.  Or- 
der filed.  See,  also,  137  App.  Div.  294,  121 
N.  Y.  Supp.  951. 

MADIGAN,  Respondent,  v.  LONG  ISLAND 
U.  CO.,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  17, 
1911.)  Action  by  James  Madigan,  as  admin- 
istrator, etc.,  of  Helen  R.  Madigan,  deceased, 
agaiuist  the  Long  Island  Railroad  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs. 

MAESER,  Respondent,  t.  JACOB  DOLD 
PACKING  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department. 
March  8,  1911.)  Action  by  John  Maeser 
against  the  Jacob  Dold  Packing  (Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


MAESER,  Respondent,  t.  JACOB  DOLD 
PACKING  CO.,  Appellant.  (Supreme  Court, 
.Appellate  Division,  Fourth  Department.  March 
IM,  1011.)  Action  by  John  Maeser  against  the 
Jacob  Dold  Packing  Company.  No  opinion. 
Motion  for  leave  to  appeal  to  (5ourt  of  Appeals 
denied,  with  $10  costs.     See,  also,  supra. 

MAHONEY  V.  FULLERTON  WEAVER 
REALTY  CO.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  March  31,  1911.) 
Action  by  Robert  J.  Mahoney  against  the  Ful- 
lerton  Weaver  Realty  Company.  No  opinion. 
Motion  to  dismiss  appeal  denied,  with  $1<)  costs. 
Order  filed. 


In  re  MANHATTAN  BRIDGE  IN  CITY 
OF  NEW  YORK.  (Supreme  Court,  Appellate 
Division,  Second  Department.  April  21,  1911.) 
In  the  matter  of  the  application  of  the  City 
of  New  York  relative  to  acquiring  title,  etc.,  to 
Innds  for  approach  to  Manhattan  Bridge 
(Bridge  No.  3),  in  the  Fourth,  Fifth,  and 
Eleventh  Wards,  Borough  of  Brooklyn,  City  of 
New  York;  Christine  Camichel,  petitioner.  No 
opinion.  Motion  to  confirm  report  of  referee 
granted.     See,  also,  127  N.  Y.  Supp.  1131. 


In  re  MANHATTAN  BRIDGE  TERMINAL 
IN  CITY  OF  NEW  YORK.  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
21,  1011.)  In  the  matter  of  the  application  of 
the  City  of  New  York  relative  to  acquiring  title, 
etc.,  to  lands,  for  a  plaza  at  the  Manhattan 
Bridge  Terminal,  etc.;  Meier  Steinbrink,  as 
substituted  trustee,  etc.,  petitioner.  No  opin- 
ion. Motion  granted,  and  reference  ordered  to 
Joseph  P.  Conway,  Esq. 

MANNING,  Respondent,  v.  PIE^SON  et  al., 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  10,  1911.)  Ac- 
tion by  Ellen  C.  Manning  against  J.  Fred  Pier- 
son  and  others.     M.  Hare,  for  appellants.     M. 


G.  Kenney,  for  respondent    No  opinioiL.    Jndg-i 
ment  affirmed,  with  costs.    Order  filed.  I 

MARSDEN  V.  HOLD  EN.  (Supreme  Court.  I 
Appellate  Division,  First  De^rtment.  April 
21,  1911.)  Appeal  from  Trial  Term,  New  Yori  I 
County.  Action  by  Algernon  M.  Marsd«n 
against  Edward  R.  Holden.  From  a  judzm^Lt  I 
for  plaintiff,  and  an  order  denying  a  new  tn'il. 
defendant  appeals.  Reversed,  and  new  trial 
ordered.  Robert  J.  Fox,  for  appellant.  Colia 
W.  MacLennan,  for  respondent 

PER  CURIAM.    The  judgment  and  order  ar- 
pealed    from    should    be    reversed,    and    a    new  , 
trial  ordered,  with  costs  to  appellant  to  abid*^ 
the  event,  upon  the  ground  that  the  verdict  is 
against  the  weight  of  evidence.  ! 

MARTINEZ,  Respondent,  v.  FILM  IM- 
PORT &  TRADING  CO.,  Appellant.  (Su- 
preme  Court,  Appellate  Division,  Second  De- 
partment April  21,  1911.)  Action  by  AWn-n 
Martinez  against  the  Film  Import  &  Tradin- 
Company.  No  opinion.  Judgment  modified,  hv 
striking  out  the  provision  for  extra  allowance, 
and,  as  thus  modified,  affirmed,  without  cost-- 
See,  also,  139  App.  Div.  937,  124  N.  Y.  Supp. 
1121.  

MASON  et  al..  Respondents,  v.  FROMME. 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  March  31,  1911.)  Ac- 
tion by  Julien  J.  Mason  and  .others  against 
Herman  Fromme.  C.  Devereux,  for  appellaot 
J.  S.  Johnson,  for  respondents.  No  opinion- 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. Order  filed.  See.  also,  140  App.  Div. 
912,  125  N.  Y.  Supp.  1130, 

MASON  et  al.  v.  FROMME.  (Supreme 
Court,  Appellate  Division,  First  Department- 
March  31,  1911.)  Action  by  Julien  J.  Mason 
and  others  against  Herman  Fromme.  No  opin- 
ion. Motion  for  stay  denied,  with  $10  cost*:. 
Order  filed.  See,  aUo,  140  App.  Div.  912,  i:^ 
N.  Y.  Supp.  1130. 


MAYNARD,  Respondent  ▼.  ROCHESTER 
RY.  CO.,  Appellant  (Supreme  Court.  Appelln it- 
Division,  Fourth  Department  March  8.  1911.) 
Action  by  Rachel  Maynard  against  the  Roches 
ter  Railway  Company.  No  opinion.  Motion  to 
amend  decision  (136  App.  Div.  212,  120  N.  Y 
Supp.  917)  denied. 

M13ISEL  V.  MODNTSHANNON  REALTY 
CO.  et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  March  17.  1911.)  Ac- 
tion by  Insa  R.  Meisel  against  the  Mountshan- 
non  Realty  Company  et  al.  A.  W.  Meisel,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  an'd  disbursements.    Order  filed. 

MENDELL.  Respondent,  ▼.  D'BSTERRE, 
Appellant.  (S-^  preme  Court  Appellate  Divi- 
sion Second  Derartment  March  24,  1911.) 
Action  by  Wilson  R.  Mcndell  against  Louis 
D'Esterre.  No  opinion.  Order  affirmed  on  ai^ 
gument  with  $10  costs  and  disbursements. 
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MBRCANTILB  NAT.  BANE  OP  CITY  OF 
E3W  YORK,  Respondent,  v.  HEINLE,  Ap- 
E^Ilant  (two  cases).  (Supreme  Court,  Appellate 
►i  vision.  First  Department.  March  17,  1911.) 
ction  by  the  Mercantile  National  Bank  of  the 
ity  of  New  York  against  Fritz  A.  Uoinze.  C. 
.  Heermance,  for  appellant  H.  H.  Pierce, 
>r  respondent  No  opinion.  Order  affirmed, 
ith  $10  costs  and  disbursements.     Order  filed. 

MERCANTILE  NAT.  BANK  OF  CITY  OF 
:i:W  YORK  V.  HEINZE.  (Supreme  Court, 
appellate  Division,  Blrst  Department  March 
1,  1011.)  Action  by  the  Mercantile  N-.tionaI 
tank  of  the  City  of  New  York  against  Fritz  A. 
loinze.  No  opinion.  Motion  denied,  with  $10 
osts.     Order  filed. 

MERCANTILE  TRUST  CO.  v.  GIMBER- 
vAT.  (Supreme  Court,  Appellate  Division, 
^irst  Department  March  10,  1911.)  Action 
y  the  Mercantile  Trust  Company  against  Jules 
i,  Glnibernat  B.  N.  Cardozo,  for  appellant. 
I.  Eckhard,  for  respondent.  No  opinion.  Mo- 
ion  denied,  without  costs.  Settle  order  on  no- 
ice.     See,  also,  128  K  Y.  Supp.  751. 

MRRRITT  &  CHAPMAN  DERRICK  & 
rVRKCKING  CO.,  Respondent,  v.  TERRY  & 
TEXCH  CO.,  Appellant  (Supreme  Court  Ap- 
)oIlate  Division,  First  Department.  March  31, 
911.)  Action  by  the  Merritt  &  Chapman  Der- 
•ick  &  Wrecking  Company  against  the  Terry  & 
Tench  Company.  C.  C.  Marsh,  for  appellant 
r.  J.  Martin,  for  respondent  No  opinion.  Or- 
ler  affirmed,  with  $10  costs  and  disbursements. 
Jrder  filed. 


METH  v.  BUTLER  &  HERRMAN  CO. 
Supreme  Court,  Appellate  Division,  First  De- 
)artment.  March  17,  1911.)  Action  by  Jacob 
^feth  against  the  Butler  &  Herrman  Company, 
s'o  opinion.  Application  denied,  with  $10  costs. 
Jrder  signed.     See,  also,  126  N.  Y.  Supp.  656. 

MIANO,  Appellant,  v.  EMPIRE  STATE 
SURETY  CO.  et  aL,  Respondents.  (Supreme 
Jourt,  Appellate  Division,  Second  Department 
^larch  24,  1911.)  Action  by  Giuseppe  Miano 
i;7ainst  the  Empire  State  Surety  Company  and 
mother. 

PER  CURIAM.  Order  affirmed  on  argument, 
vith  $10  costs  and  disbursements,  on  authority 
>f  Muratore  v.  Pirkl,  109  App.  Div.  146,  95 
S".  Y.  Supp.  855. 

BURR,  J.,  taking  no  part 

MIDDLETON.  Respondent,  ▼.  NEW  YORK 
ELECTRIC  LINES  CO.,  Appellant,  et  al. 
Supreme  Court,  Appellate  Division,  Second 
Department  March  24,  1911.)  Action  by  Clif- 
:ord  L.  Middletou  against  the  New  York  Elec- 
:ric  Lines  Company  and  others. 

PER  CURIAM.  Without  passing  upon  the 
nerits  of- the  controvcray.  the  order  continuing 
the  injunction  pendente  lite  is  affirmed  on  ar- 
gument with  $10  (oste  and  disbursements,  on 


condition  that  the  plaintiff  be  ready  for  trial 
whenever  the  case  is  moved  for  trial  by  the  de- 
fendants, with  the  privilege,  also,  of  moving  for 
the  trial  thereof  on  his  part  See  Helm  v. 
New  York  Stock  Exchange,  138  App.  Div.  96, 
122  N.  Y.  Supp.  872,  and  authorities  cited. 
RICH,  J.,  taking  no  part 

MILLER,  Respondent,  v.  MILLER,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  8,  19110  Action 
by  Almira  Miller  against  Grace  E.  Miller.  No 
opinion.  Judgment  affirmed,  with  costs.  See, 
also,  140  App.  Div.  939,  125  N.  Y.  Supp.  1132. 

MILLERICK,  Appellant,  v.  WING  et  al.. 
Respondents.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  March  23,  1911.) 
Action  by  Francis  Millerick,  an  infant,  by  Jo- 
hanna Millerick,  his  guardian^  against  Albert 
J.  Wing  and  another. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  on  former  appeal  133  App. 
Div.  453,  117  N.  Y.  Supp.  lOTO. 

BETTS,  J.,  dissents. 

MILLION,  Appellant  v.  NORTH  SIDE 
BANK  OF  BROOKLYN.  Respondent  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment April  7,  1911.)  Action  by  Josef 
Million  against  the  S'^orth  Side  Bank  of  Brook- 
lyn. No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 


MONARCH  TYPEWRITER  CO.,  Respond- 
ent T.  HICKS,  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  April 
13,  1911.)  Action  by  the  Monarch  Typewriter 
Company  against  Alice  M.  Hicks.  D.  A.  Spel- 
lissy,  for  appellant  W.  E.  Gowdey,  for  re- 
spondent No  opinion.  Order  affirmed, 'with 
$10  costs  and  disDursements.     Order  filed. 

In  re  MOORE'S  WILL.  (Supreme  Court, 
Appellate  Division,  Third  Department  March 
23,  1911.)  In  the  matter  of  the  probate  of  the 
last  will  and  testament  of  Mary  R.  Moore,  de- 
ceased. No  opinion.  Order  (66  Misc.  Rep.  116, 
122  N.  Y.  Supp.  828)  affirmed,  with  costs.  See, 
also,  140  App.  Div.  943,  125  N.  Y.  Supp.  1132. 

MORRELL  v.  SKENE.  (Supreme  Court. 
Appellate  Division,  First  Department.  March 
17,  1911.)  Action  by  Robert  L.  Morrell,  as 
chairman,  etc.,  against  Frederick  Skene.  No 
opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.  Order  filed.  See.  also,  64 
Misc.  Rep.  185,  119  N.  Y.  Supp.  2§. 


MOTT,  Respondent,  v.  JOLINE  et  al.,  Ap- 
Dollants.  (Supreme  Court  Appellate  Division, 
First  Department  March  24,  19110  Action 
by  Bessie  Mott  against  Adrian  H.  Joline  and 
uuotlier.  B.  II.  Ames,  for  appellants.  D.  R. 
Almy,  for  respondent.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.     Order  filed. 
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MURTAGH  V.  JOLINE  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  17,  1911.)  Action  by  Daniel  Murtaph 
against  Adrian  H.  Joline  and  others,  as  receiv- 
ers, etc.  No  opinion.  Application  denied  with 
.^10  costs.  Order  signed.  See,  also,  70  Misc. 
Rep.  251,  126  N,  Y.  Supp.  672. 


MUSSEY.  Appellant,  v.  CASANOVA,  Re- 
spondent, et  al.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  March  31,  1911.) 
Action  by  Ellen  S.  Mussey  against  Pedro  C. 
Casanova,  impleaded  with  others.  E.  G.  Bene- 
dict, for  appellant.  G.  Ireland,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also,  127  N. 
Y.  Supp.  1133. 

In  re  NEWELL.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  March  31, 1911.) 
In  the  matter  of  Clifford  H.  Newell,  an  attor- 
ney and  counselor  at  law.  No  opinion.  Issues 
raised  by  the  petitions  and  answers  thereto  re- 
ferred to  Hudson  Ansley,  Esq.,  an  attorney  and 
counselor,  of  Salamanca,  N.  Y.,  to  take  the 
proofs  and  report  the  same,  with  his  opinion 
thereon,  to  this  court  on  the  2d  day  of  May, 
1911.  ^^^ 

NEWMAN,  Respondent,  t.  NEWMAN,  Ap- 
pellant (four  cases).  (Supreme  Court,  Appel- 
late Division,  Second  Department.  April  7, 
1911.)  Actions  by  Frances  Newman,  as  admin- 
istratrix, against  Leah  Newman,  interpleaded, 
etc.  (two  actions),  and  by  Leah  Newman  against 
Frances  Newman,  as  administratrix,  etc.,  in- 
terpleaded (two  actions).  No  opinions.  Orders 
reversed,  with  $10  costs  and  disDursements,  and 
motions  denied,  with  $10  costs,  on  authority  of 
Martin  v.  Prentice.  133  App.  Div.  741,  118  N. 
Y.  Supp.  215  and  Miller  v.  Baillard,  124  App. 
Div.  5&.  108  N.  Y.  Supp.  973. 

In  re  NETW  YORK  INS.  ASS'N.  (Supreme 
Court,  Appellate  Division.  First  Department 
March  31,  1911.)  Proceeding  by  the  People  of 
the  State  of  New  York,  by  Wm.  H.  Hotchkiss, 
as  Superintendent  of  Insurance,  etc.,  in  the 
matter  of  the  New  York  Insurance  Association. 
No  opinion.  Motion  to  dismiss  appeal  grant- 
ed, with  $10  costs.    Order  filed. 


NEW  YORK  PRODUCE  EXCTHANGE 
BANK,  Respondent,  v.  TWELFTH  WARD 
BANK  OF  CITY  OF  NEW  YORK,  Api>el- 
lant.  (Supreme  Court,  Appellate  Division,  First 
Department.  April  21,  1911.)  Action  by  the 
New  York  Produce  Bbcchange  Bank  against  the 
Twelfth  Ward  Bank  of  the  City  of  New  York. 
O.  C.  Sommerich,  for  appellant.  J.  E.  Kelly, 
for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Order  filed.  See,  also,  135 
App.  Div.  52,  119  N.  Y.  Supp.  988. 

DOWLING,  J.,  dissents. 

NBW  YORK  &  ALBANY  LIGHTERAGE 
CO.  V.  (X)HEN.     (Supreme  Court,  Appellate 


Division,  First  Department  March  31,  1011^' 
Action  by  the  New  York  &  Albany  Liphieraze 
Company  against  Isidor  L.  0>hen.  No  oi  un- 
ion.   Application  denied,  with  $10  costs.     Oru^r 

signed. 

NEW  YORK  &  ALBANY  LIGHTERAOF 
CO.  V.  COHEN.  (Supreme  Court,  App^r^- 
Division,  First  Department  March  31,  1911 
Action  by  the  New  York'  &  Albany  Liffhteraj- 
Company  against  Isidor  Lt  Cohen.  No  criii 
ion.  Motion  denied,  with  $10  oostB.  Onj/r 
filed. 

NIEMAN  et  al.  v.  GARDNER,  (Sapp-  - 
Court,  Appellate  Division,  First  Depart rr » - 1. 
March  17,  1911.)  Action  by  Samuel  Xic-n 
and  another  against  Barney  Gardner.  Xo  oj-.-- 
ion.  Motion  to  dismiss  appeal  granted,  will 
$10  costs.     Order  filed. 

NOLAN,  Respondent,  v.  DRESCHER,  Ap- 
pellant (Supreme  Court,  Appellate  Divi<it»n. 
Second  Department  April  21,  1911.)  Acti».'a 
by  James  H.  Nolan  against  John  DresH-rt^r 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs. 

NOOT,  Respondent,  v.  NOOT,  Appellant 
(Supreme  Court,  Appellate  Division,  Ptrst  De- 
partment. April  7,  1911.)  Action  by  I^iiip 
C.  Noot  against  Midge  F.  Noot  H.  A.  Heyl:, 
for  appellant  C.  L.  Hoffman,  for  respond«^sL 
No  opinion.  Judgment  and  order  affirmed.  Or- 
der filed.  See,  also,  137  Appw  Div.  022,  122  K. 
Y.  Supp.  1138. 

NORRIS,  Appellant  v.  REYNOLDS.  Re- 
spondent (Supreme  Court  Appellate  Division. 
First  Department  March  10.  1911.)  Actl.m 
by  William  Norris  a^inst  William  H.  Reyn- 
olds. N.  Burkan,  for  appellant  O.  E?.  Then:- 
all,  for  respondent  No  opinion.  Judgment  r-n-l 
order  affirmed,  with  costs.  Order  filed.  S.^. 
also,  140  App.  Div.  913,  125  N.  Y.  Supp.  li:U. 

In  re  NORTH  RIVER  WATER  FRONT  IN 
CITY  OF  NBW  YORK.     (Supreme  Court.  Ar^ 

Jellate  Division,  First  DepartmeJit  March  IT, 
911.)  In  the  matter  of  the  CSty  of  New  York. 
as  to  North  River  Water  Front,  between  Littl- 
West  Twelfth  street  and  Bloomfield  stn^^t. 
etc.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.     Order  filed. 

NORTON,  Respondent,  v.  RENZ  et  al..  Ap- 
pellants. (Supreme  Court  Appellate  Di visit  n. 
First  Department  April  21,  1911.)  Action  l\ 
Algernon  S.  Norton,  as  committee,  etc.,  ai?aic-t 
Louisa  Renz  and  others,  impleaded,  etc.  J. 
Hirschman,  for  appellants.  <X  Lu  Downs,  fi-r 
respondent  No  opinion.  Judgment  affinn<Hi. 
with  costs.    Order  filed. 

NYDOFSKY,  Respondent,  ▼.  NASSAU 
ELECTRIC  R.  CO.,  Appellant  (Suprenw 
Court,  Ai^iellate  Division,  Second  Department 
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i^pril  21.  1911.)  Action  by  Tetta  Ny^ofsky 
igainst  the  Nassau  Electric  Kailroad  CompaQy. 

PER  CURIAM.  Judgment  and  order  of  the 
^lunioipa]  Court  affirmed,  with  costs. 

JENKS,  P.  J.,  and  CARR,  J.,  dissent. 

O'DONOHTJB,  Respondent,  v.  GIBBS,  Ai;^ 
}ellant.  (Supreme  Court.  Appellate  Division, 
cTirst  Department.  March  17,  1911.)  Action 
).v  Joseph  J.  0*Donohue,  Jr.,  against  William 
iV.  (Jibbs.  J.  J.  Kirby,  for  appellant.  J.  H. 
VlcC'rahon,  for  respondent.  No  opinion.  Order 
iliirmed.  with  $10  costs  and  disburs^nents. 
3rder  filed. 

0*KEEFE.  Respondent,  v.  DBGNON  REAL- 
TY &  TERMINAL  IMPROVEMENT  CO., 
\ppellant.  (Supreme  Court,  Appellate  Divi- 
aon.  Second  Department.  March  17,  1911.) 
-Vction  by  Charles  0*Keefe,  an  infant,  by  An- 
xie  0*Keefe,  his  guardian  ad  litem,  against  the 
Oegnon  Realty  &  Terminal  Improvement  Com- 
3a  ny.  No  opinion.  Motion  denied,  without 
!Osts.     See,  also,  127  N.  Y.  Supp.  1134. 


OLIVER  TYPEWRITER  CO.,  Respondent, 
r.  NASSAU  COUNTY  REPUBLICAN  CO., 
\ppeilant.  (Supreme  Court,  Appellate  Divi- 
jion.  Second  Department.  April  21.  1911.) 
\ction  by  the  Oliver  Typewriter  Company 
i?ainst  the  Nassau  County  Republican  Com- 
pany. No  opinion.  Motion  denied,  on  condi- 
ioD  that  the  appellant  pay  the  respondent  $10 
»osts,  and  be  ready  for  argument  when  the  ease 
s  reached  in  its  present  place  on  the  calendar. 


OMAN,  Respondent,  v.  PHCBNIX  BRIDGE 
!^0.,  Appellant.  (Supreme  Court,  Appellate 
[>i vision.  Fourth  Department.  March  8,  1911.) 
\otioD  by  Joseph  Oman  against  the  Phoenix 
[i ridge  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See,  aliio^  137  App.  Div.  927, 
L21  N.  Y.  Supp.  1141. 

WILLIAMS  and  ROBSON,  JJ.,  dissent 

O'NEILL,  Respondent,  v.  EIUE  R.  CJO.,  Ap- 

>ellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  March  24,  1911.)  Action 
>y  Charles  O'NeiU  against  the  Erie  Railroad 
Company. 

PER  CURIAM.  Judgment  and  oider  re- 
rersed,  and  new  trial  granted,  costs  to  abide 
he  event,  upon  the  ground  that  the  negligence 
or  which  a  recovery  was  had  is  not  sufficiently 
illeged  in  the  complaint.  See  Pagnillo  v.  Mack 
Paving  &  Construction  Company  (Sup.)  127  N. 
I.  Supp.  72. 

In  re  O'NETL'S  WILL.  (Supreme  0>urt, 
Appellate  Division,  Third  Department.  March 
3,  1911.)  In  the  matter  of  the  probate  of  the 
ast  will  and  testament  of  John  J.  O'Neil,  de- 
eased.  No  opinion.  Decree  unanimously  af- 
Irmed,  with  costs. 
128  N.Y.S.— 72 


OSBORN,  Respondent,  T.  CARDEZA  et  ah, 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  April  7,  1911.)  Ac- 
tion by  Ellen  C.  Osbom  against  Howard  J.  M. 
Carde^a  and  others. 

PER  CURIAM.  Judgment  modified,  so  that 
it.  shall  provide  that  the  referee's  fees  and  the 
entire  amount  of  the  stenographer's  fees  upon 
the  accounting,  as  &zed  by  the  court  at  Spe- 
cial Term,  shall  be  paid  by  defendants  out  of 
the  funds  found  to  be  in  their  hands  as  ac^ 
counting  trustees,  and  by  providing  that  neither 
party  to  this  action  shall  recover  the  costs  of 
the  action  as  against  the  other,  and,  as  so  modi- 
fied, the  judgment  is  affirmed,  without  costs. 
See,  also.  118  App.  Div.  899,  103  N.  Y.  Supp. 
1136;  121  App.  Div.  908,  106  N.  Y.  Supp. 
1139. 

PALME;r  v.  BOK.  (Supreme  Court,  Appel- 
late Division,  First  Department.  April  13, 
1911.)  Action  by  Harry  G.  Palmer  against 
Gustav  Bok.  No  opinion.  Motion  granted. 
Settle  order  on  notice.  See,  also,  127  N.  Y. 
Supp.  1135.  

In  re  PARROTT.  (Supreme  Court,  Appel- 
late Division,  First  Department.  March  17, 
1911.)  In  the  matter  of  Marvin  B.  Parrott,  an 
attorney.  No  opinion.  Application  granted. 
Settle  order  on  notice. 

PARTRIDGE,  AppeHant.  t.  MTTCHBLL, 
Respondent,  et  al.  (Supreme  Court,  Appellate 
Division,  Second  Department.  April  21„  1911.) 
Action  by  Henry  C.  Partridge  against  Robert 
Mitchell,  impleaded  with  others.  The  evl- 
dencer  in  this  case  fully  establishes  the  relation 
of  landlord  and  tenant  between  the  parties. 
No  opinion.  Final  order  of  the  Municipal 
Court  reversed,  and  new  trial  crdiered ;  costs  to 
abide  the  event. 

PECK  et  al..  Respondents,  v.  H.  H.  FRANK- 
LIN MFG.  CO.,  Appellant.  (Supreme  CJourt, 
Appellate  Division,  Fourth  Department  Maich 
14.  1911.)  Action  by  Carrie  A.  Peck  and  an- 
other against  the  H.  H.  Franklin  Manufactur- 
ing Company.  No  opinion.  Jvdigment  and  or- 
der affirmed,  with  costs. 

PEEL  Respondent,  V.  LONG  ISLAND  CON- 
TRACTING &  SUPPLY  CO.,  Appellant  (Sur 
preme  Court  Appellate  Division,  Second  De- 
partment Biarch  17,  1911.)  Action  by  Robert 
Peel  against  the  Long  Island  Contracting  & 
Supply  Company. 

PER  CURIAM.    Judgment  and  order  affirm- 
ed, with  costs. 
THOMAS  and  RICH,  JJ.,  dissent  on   the 

ground  that  there  is  no  evidence  of  negHpnc^ 
on  the  part  of  defendant 


^PENNSYLVANIA  RYS.  ADVERTISING 
£9;;,if«>?S5«"^-^-  jy^AVBRLY,  B.  4k  A.  TRAC- 
TION CO.  ^et  aL  Respondent  (SwreBe 
Court  Appellate   Diviajon,  FiM  JDepaxtmuH. 
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March  81,  1911.)  Action  by  the  Pennsylyania 
Railways  Advertising  Company  against  the 
Waverly,  Sayre  &  Athens  Traction  Gompanv 
and  others.  R.  K.  Walton,  for  appellant.  T. 
J.  Keenan  and  C  P.  Easton,  for  respoQdents. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements.    Order  filed. 

PEOPLE,  Respondent,  v.  BENZLER.  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.  March  24,  1911.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Robert  Benzler.  O.  H.  Droege,  for  ap- 
pellant. R.  S.  Johnstone,  for  the  People.  No 
opinion.     Judgment  affirmed.     Order  filed. 


PEOPLE  V.  CHESTER.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
17,  1911.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Schuyler  Chester. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
unless  appellant  comply  with  terms  stated  in 
order.    Order  filed. 

PEOPLE  V.  DIAMOND.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
31,  1911.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Elias  Diamond. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
unless  appellant  comply  with  terms  stated  in 
order.    Order  filed. 

PEOPLE  V.  DOREY.  (Supreme  Court,  A^ 
pellate  Division,  First  Department.  April  13, 
1911.)  Proceeding  by  the  People  of  the  State  of 
New  York  against  Andrew  Dorey.  No  opinion. 
Motion  to  dismiss  appeal  granted,  unless  ap- 

Sellant  comply  with  terms  stated  in  order.    Or- 
er  filed.  

PEOPLE  V.  DUFFY.     (Supreme  Court,  Ap- 

Sellate  Division,  First  Department.  March  31, 
911.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  William  Duflfy.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  unless 
appellant  comply  with  terms  stated  in  order. 
'Order  filed. 

PEOPLE,  Respondent,  v.  FIELDS,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.  March  10,  1911.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Lizzie  Fields.  A.  Karlin,  for  appel- 
lant S.  L.  Richter,  for  the  People.  No  opin- 
ion. Judgment  affirmed.  Order  filed.  See, 
also,  140  App.  Div.  906,  125  N.  Y.  Supp.  1136. 

PEOPLE,  Respondent,  v.  LAMBRIX,  Appel- 
lant (Supreme  Court  Appellate  Division, 
Fourth  Department  March  14,  1911.)  Pro- 
ceeding b^  the  People  of  the  State  of  New 
York  against  Michael  Lambrix.  No  opinion. 
Judgment  and  orders  affirmed. 


PEOPLE,   Respondent,  v.  LUMBERT,   Ap- 

Kllant     (Supreme  Court,  Appellate  Division, 
)arth  Department     March  29,  1911.)     Pro- 


ceeding by  the  People  of  the   State   of   Nr^ 
York  against  Orrin  N.  Lumbert 

PER  CURIAM.  Motion  to  dismiss  app^- 
denied,  without  prejudice  to  renewal  in  i..*- 
the  appellant  fails  to  procure  the  case  and  f-i 
ceptions  to  be  settled,  signed,  and  filed  witb.- 
30  dsLys.  Further  ordered  that  the  district  ar 
tomey  of  Onondaga  county  procure  the  re*.-',  r-. 
to  be  printed  at  the  expense  of  OaGnd.s. 
county. 

PEOPLE  V.  MACCIARULO.  (Sopi^r 
Court,  Appellate  Division.  First  I>enartm''" 
March  31,  1911.)  Proceeding  by  the  Peopl*-  - : 
the  State  of  New  York  against  Giovanni  M  • 
ciarulo.  No  opinion.  Motion  to  dismiss  ari" 
granted^  unless  appellant  comply  with  ter.„' 
stated  m  order.     Order  filed. 

PEOPLE,  Respondent,  v.  McINTYRE.  A- 
pellant  (Supreme  Court,  Appellate  Divi>;..', 
First  Department  March  31,  1911.)  I'r- 
ceeding  b£the  People  of  the  State  of  New  Y^^'Ti 
against  William  Mclntyre.  J.  Z.  Lowp^  Jr 
for  appellant  R.  C.  Taylor,  for  the  Vf-:: 
No  opinion.  Judgment  and  order  affirm-.^ 
Order  filed. 

PEOPLE,  Respondent  ▼.  MILLER*  ApT^' 
lant  (Supreme  Court,  Appellate  Division.  Fjt^' 
Department  March  10,  1911.)  Proceedir?  ^ 
the  People  of  the  SUte  of  New  York  asaic^ 
Benjamm  Miller.  F.  D.  Gallatin,  for  apip*- 
lant  R,  C.  Taylor,  for  the  People.  No  ojt'm- 
ion.    Judgment  affirmed.     Order  filed. 

PEOPLE  V.  PARROTT.  (Supreme  Court. 
Appellate  Division,  First  Department.  Mar-ta 
17,  1911.)  Proceeding  by  tbe  People  of  cl- 
State  of  New  York  against  Marvin  E-  Parrott 
No  opinion.  Motion  to  dismiss  appeal  grantt^i. 
unless  appellant  comply  with  terms  stated  in 
order.    Order  filed. 

PEOPLE,  Respondent,  v.  PISANO.  Apr-V 
lant  (Supreme  Court  Appellate  I>i vision.  S. 
ond  Department  March  24,  1911.)  Procvri 
ing  by  the  People  of  the  State  of  New  York 
against  Raflfaele  Pisano.  No  opinion.  Motici 
denied.     See,  also,  127  N.  Y.  Supp.  20L 

PEOPLE,  Appellant,  v.  SANTA  CL.\RA 
LUMBER  CO.,  Respondent  (two  cases).  iS- 
preme  Court,  Appellate  Division,  Third  K- 
partment  March  23,  1911.)  Proceeding:  by  th* 
People  of  the  State  of  New  Toiic  aeainsc  th^ 
Santa  Clara  Lumber  Company.  No  opini^'-r 
Motion  granted,  without  costs.  See,  also.  IG:' 
App.  Div.  923,  124  N,  Y.  Supp.  1125. 


PEOPLE,  Respondent  v.  SANTANIELLfi. 
Appellant  (Supreme  Court,  Appellate  FHt:- 
sion.  First  Department  March  10,  WV. 
Proceeding  by  the  Peoole  of  the  State  of  Ne« 
York  against  Frederick  C.  Santaniello.  £.  P 
Kilroe,  for  appellant  R.  C.  Taylor,  for  th«r 
People.  No  opinion.  Judgment  and  order  af- 
firmed. Order  filed.  See,  also,  127  N.  Y.  Sep: 
1130. 
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PEOPLE,  Respondent,  r.  WHITE,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department.  March  24,  1911.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Richard  White.  Karlin  &  Busch,  for 
appellant.  S.  L.  Richter,  for  the  People.  No 
opinion.    JudgQient  affirmed.     Order  nled. 

PEOPLE  V.  WHITRIDGB.  (Supreme 
Court,  Appellate  Division,  I^rst  Department. 
March  17,  1911.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Frederick  W. 
Whitridge,  as  receiver,  etc.  No  opinion.  Mo- 
tion granted. 

PEOPLE,  Respondent,  v.  WOHL,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  SI,  1911.)  Proceeding  by 
the  People  of  the  State  of  New  York,  against 
Morris  Wohl.  A.  J.  Levy,  for  appellant.  L. 
Fabricant,  for  the  People.  No  opinion.  Judg- 
ment affirmed.    Order  filed. 

PEOPLE  V.  YEANDLB.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
13,  1911.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  George  W.  Yeandle. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
unless  appellant  comply  with  terms  stated  in 
order.    Order  filed. 

PEOPLE  ez  rel.  ALDEN  SPBARES  SONS 
CO.,  Appellant,  v.  PURDY  et  al..  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
First  Department  March  17,  1911.)  Proceed- 
ing by  the  People  of  the  State  of  New  York, 
on  the  relation  of  the  Alden  Speares  Sons 
Company,  against  Lawson  Purdy  and  others, 
as  commissioneiB,  etc.  O.  H.  Luscomb,  for  ap- 
pellant C.  A.  Peters,  for  respondents.  No 
opinion.  Order  affirmed,  with  |10  cosU  and 
disbursements.     Order  filed. 

PBX>PLiD  ex  rel.  BATES  v.  BAKER.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  21,  1911.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  re- 
lation of  George  W.  Bates,  against  William  F. 
Baker,  as  Police  Commissioner  of  the  City  of 
New  York.  No  opinion.  Determination  con- 
firmed, and  writ  dismissed,  with  $50  cosU  and 
lisbursements. 

PEOPLE  ex  rel.  BRYAN  et  al..  Respondents, 
7,  STATE  BOARD  OF  TAX  COM*RS,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
^cond  Dfiwrtment  March  24,  1911.)  Pro- 
*<^e<ling  by  the  People  of  the  State  of  New 
kTork,  on  the  relation  of  E.  P.  Bryan  and  oth- 
ers, as  trustees  of  the  New  York  &  Long  Island 
[tail road  Company,  against  the  State  Board  of 
fax  Commissioners.  No  opinion.  Order  af- 
irmed,  with  SIO  costs  and  disbursements,  on 
he  opinioo  of  Mr.  Justice  Blackmar  at  "Spe- 
ial  Term.  67  Mirc.  Rep.  474»  123  N.  Y.  Supp. 
509.  «„«=» 

PEOPLE  ex  rel.  CENTRAL  TRUST  00., 
tespondent,  T.  PRBINDERGAST,  Comptroller, 


Appellant  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  Msrch  31,  1911.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  Central  Trust 
Company,  against  Wm.  A.  Prendergast*  as 
Comptroller,  etc.  C.  L.  Barber,  for  appellant. 
B.  E.  V.  McCarty,  for  respondent  No  opin- 
ion. Order  affirmed,  with  $10  costs.  Order 
filed. 

PEOPLE  ex  rel.*  CITY  OF  NEW  YORK, 
Respondent,  v.  SMITH  et  al..  Town  Assessors, 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Deportment.  April  7,  1911.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  City  of  New  York, 
against  Charles  W.  Smith  and  others,  as  As- 
sessors of  the  Town  of  Hempstead,  in  the  Coun- 
ty of  Nassau.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 

PEOPLE  ex  rel.  CITY  OF  NEW  YORK, 
Respondent,  v.  SMITH  et  al..  Town  Assessors, 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  21,  1911.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  the  City  of  New  York, 
against  Charles  W.  Smith  and  others,  as  Town 
Assessors,  etc.  No  opinion.  Motion  denied. 
See,  also,  supra. 

PEOPLE  ex  reL  OOHOBS  RY.  CO.,  Appel- 
lant, V.  PUBLIC  SERVICE  COMMISSION 
OF  NEW  YORK,  Respondent.  (Supreme 
Court,  Appellate  Division,  Third  Department 
March  10,  1911.)  Proceeding  by  the  People 
of  the  State  of  New  York,  on  the  relation  of 
the  Cohoes  Railwav  Company,  against  the  Pub- 
lic Service  Commission  of  the  State  of  New 
York,  Second  District.  No  opinion.  Motion 
for  stay  granted,  until  the  hearing  and  deter- 
mination in  the  Court  o£  Appeals,  with  leave 
to  defendant  to  move  to  vacate  the  stay,  if  the 
appeal  is  not  promptly  prosecuted.  See,  also, 
128  N.  Y.  Supp.  384. 

PEOPLE  ex  rel.  DUN(3AN  v.  CLEMENT, 
Com'r.  (Supreme  Court,  Appellate  Division, 
First  Department  March  17,  1911.)  Proceed- 
ing by  the  People  of  the  State  of  New  York, 
on  the  relation  of  William  H.  Duncan,  against 
Maynard  N.  Clement,  as  Commissioner,  etc. 
No  opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.  Order  filed.  See,  also.  134 
App.  iMv.  462,  119  N.  Y.  Supp.  374. 

PEOPLE  ex   rel.  DWYER  v.   BINGHAM. 

(Supreme  Court,  Appellate  Division,  Second 
Department  April  7,  1911.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Harry  F.  Dwyer,  aj^ainst  Theodore 
A.  Bingham,  as  Police  Commissioner  of  the 
City  of  New  York.  No  opinion.  Determina- 
tion confirmed,  with  $50  co«ta  and  disburse- 
mentfl,  and  writ  dismissed. 

PEOPLE  ez  rel.  FREAN.  Reapondent,  y. 
THOMPSON,    Com*r,    Appellant      (Supreme 
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Court,  App«nate  Dillon.  Second  Department 
April  21,  1911.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of 
Franklin  Frean,  against  Henry  S.  Thompson, 
Commissioner,  etc.  No  opinion.  Order  revers- 
ed, and  writ  dismissed,  for  laches  in  petitioning 
for  it,  with  $50  costs  and  disbarsements. 

PEOPLE  ez  rel.  FRONTIER  ELECTRIC 
RY.  CO..  Appellant,  v.  CITY  OF  NORTH 
TONAWANDA  et  al.,  Respondents.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  8,  1911.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of  the 
Frontier  Electric  Railway  Company,  against 
the  City  of  North  Tonawanda  and  others.  No 
opinion.  Order  (70  Misc.  Rep.  91,  126  N.  Y. 
Supp.  186)  affirmed,  with  oosts. 

PEOPLE  ez  reL  GREEN,  Appellant  t. 
STEINERT,  City  Magistrate,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  31,  1911.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Jennie  Green,  against  Henry  Stein- 
ert.  City  Magistrate,  etc.  L.  Levy,  for  appel- 
lant H.  Crone,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    Order  filed. 

PEOPLE  ez  rel.  LANGE.  Appellant,  T. 
PALM  ITER,  Respondent  (Supreme  Ourt 
Appellate  Division,  First  Department  April 
13,  1911.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  John  B. 
Lange,  against  Clinton  0.  Palmiter,  a  police 
officer,  etc.  L.  Marshall,  for  appellant  T.  Far- 
ley, for  respondent  No  opinion.  Order  af- 
firmed, on  opinion  (128  N.  Y.  Supp.  426)  of 
Newburger,  J.,  in  tiie  court  below.    Order  nled. 

PEOPLE  ez  rel.  LISK  v.  BOARD  OF 
EDUCATION.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  March  24,  1911.) 
Proceeding  by  the  People  of  the  State  ol  New 
York,  on  the  relation  of  John  W.  Lisk,  against 
the  Board  of  Education,  etc.  C.  A.  Boston,  for 
relator.  C.  Mclntyre,  for  respondent  No 
opinion.  Writ  dismissed,  and  proceeding  af- 
firmed, with  costs.    Order  filed. 

PEOPLE  ez  reL  McETNERY  v.  BINGHAM, 
Com'r.  (Supreme  Court,  Appellate  Division, 
First  Department  April  7,  1911.)  Proceeding 
by  the  People  of  the  State  ol  New  York,  on 
the  relation  of  John  McEnery,  ai^lnst  Theodore 
A.  Bingham,  as  Commissioner.  Grant  &  Rouss, 
for  relator.  Harry  Crone,  for  respondent  No 
opinion.  Writ  dismissed,  and  proceeding  af- 
firmed, with  costs.    Order  filed. 

PEOPLE  ez  rel.  McLAUGHLIN,  Appellant, 
V.  PRENDERGAST,  City  Comptroller,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
SecoDd  Department  April  21,  1911.)  Proceed- 
ing by  the  People  of  tne  State  of  New  York, 
on  the  relation  of  Adelaide  M.  McLauKhlin,  as 
ezecutriz    of   John   J.   McIaughUQi    deceased, 


against  William  A.  PxeBdeifastt  as  Comp- 
troller of  the  City  of  New  York.  No  opinioi.. 
Order  (127  N.  Y.  Supp.  1057)  aflEinned,  wiu 
|10  costs  and  disbursements. 

PEOPLE  ez  reL  MURTHA  t.  BAKER. 
Com'r.  (Supreme  Court  Appellate  Divi<%i(  r: 
First  Department  March  10,  1911.)  I*r 
ceeding  by  the  People  of  the  State  of  N^^ 
York,  on  the  relation  of  John  P.  Murtbn. 
against  William  F.  Baker,  Oonunissioner.  iL 
F.  Wagner,  for  relator.  H.  Crone,  for  respoL<:- 
ent.  No  opinion.  Writ  dismissed,  and  pro- 
ceeding afBrmed,  with  costs.    Order  filed. 

PEOPLE    ex    rel.    RBID    ▼.    BINGHAM. 

Com'r.  (Supreme  Court,  Appellate  Divi>i*  n. 
First  Department.  March  10,  1911.)  Pro.  vt.. 
ing  by  the  People  of  the  State  of  New  York. 
on  the  relation  of  Patrick  J.  Relet  agaic'^: 
Theodore  A.  Bingham,  as  Commissioner,  <j 
D.  Lamb,  for  relator.  H.  Crone,  for  resr»"ii '- 
ent  No  opinion.  Writ  dismissed,  and  pnx^-t^J- 
ing  affirmed,  with  costs.    Order  filed. 


PEOPLE  ex  rel,  RUPPERT,  Respondent,  t. 
O'DONNEL  et  al.,  Com'rs,  Appellants.  tS  •- 
preme  Court,  Appellate  Division,  B^rst  I>^- 
partment.  March  31,  1911.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  th 
relation  of  Jacob  Ruppert  agsinst  Frank  A 
O'Donnel  and  others,  as  C!k>mml8siofierB,  et<. 
G.  A.  Peters,  for  appellants.  L.  M.  HoweU,  fur 
respondent. 

PER  CURIAM.  Order  affiimed,  with  ^1^ 
costs  and  disbursements.    Older  filed. 

INGRAHAM,  P.  J.,  and  SCOTT,  J^  diss^^or 

PEOPLE  ex  ret  SMITH,  Appellant  t.  AT 
CHINSON  et  al..  Respondents.  (Snpn>m* 
Court,  Appellate  Division,  Fourth  Departm^ur. 
March  8,  1911.)  Proceeding  by  the  People  <•: 
the  State  of  New  York,  on  the  i^atioa  of  P-- 
ter  H.  Smith,  against  T.  Edward  Atchins^L 
and  others.  No  opinion.  Writ  of  oertii^nr 
dismissed,  stay  of  proceeding  vacated,  and  rr<'- 
ceeding  affirmed,  with  |50  coats  and  disburvr- 
ments. 

PEOPLE  ex  rel.  TROY  GAS  CO.  t.  HALT 
et  al.  (Supreme  Court  Appellate  DiTi^!  r.. 
Third  Department  March  fe,  19U.)  Pr- 
eceding by  the  People  of  the  State  of  N  ^^ 
York,  on  the  relation  of  the  Troj  Gas  Con 
pany,  against  Be^amin  BL  Hall  and  others.  fl< 
the  State  Board  of  Tax  Commlssioneia,  and  tt 
City  of  Troy.  No  opinion.  Motion  gmii''^i 
See,  also,  128  N.  Y.  Supp.  aSl. 

PEOPLE  ex  rel.  TROY  OAS  Oa  ▼.  STATK 
BOARD  OF  TAX  COMERS  et  aL     (Supren-* 
Court  Appellate  DivisioB,  Thiid   Deoartm^r'. 
March  23,  1911.>    Proceeding  by  tiie  People 
the  State  of  New  York,  on  the  relation  of  th 
Troy  Gas  Company,  against  the  State  Boani  •f  j 
Tax  Commissioners  and  another.     No  opimvc.  | 
Decision  heretofore  made  araendedt  so  as  w 
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>royide  that  the  costs  therein  gra&ted  shall  be 
granted  to  the  city  of  Troy;  otherwise,  mo- 
ion  denied. 

PEOPLE  ex  rel.  TRUSTEES,  ETC.,  OF 
^.ROOKLYN  BENEV.  SOCIETY,  Appellant, 
•.  PURDY  et  al.,  Com'rs,  Respondents.  (Su- 
)rcme  Court,  Appellate  Division,  First  Depart- 
nent.  March  31,  19110  Proceeding  by  the 
L^eople  of  the  State  of  New  York,  on  the  rela- 
;ion  of  the  Trustees,  etc,  of  the  Brooklyn  Be- 
levolent  Society,  against  lAwson  Purdy  and 
>thers,  as  Commissioners,  etc  A.  Q.  Fox,  for 
ippellant.  C.  A.  Peters,  for  respondents.  No 
)pinion.  Order  affirmed,  with  $10  costs  and 
lisbursements.     Order  filed. 


PnOPLB  ex  reL  VETTBR  t.  QUINN.  (Su- 
>reme  Court,  Apoellate  Division,  Second  De- 
>artment  April  21,  1911.)  Proceeding  by  the 
?eople  of  the  State  of  New  York,  on  the  rela- 
:ion  of  Charles  Vetter,  against  Thomas  M. 
)uinn.  Sheriff  of  the  County  of  Queens.  No 
>pinion.  Determination  confirmed,  with  $10 
;oBts  and  disbarsements,  and  writ  dismissed. 

PEOPLE  ex  rel.  WALKER  v.  AHEARN. 
Supreme  Court,  Appellate  Division,  First  De- 
)artment.  March  17,  1911.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  William  H.  Walker,  against  John 
P.  Aheam.  No  opinion.  Motion  denied,  with 
MO  coRts.  Order  filed.  See,  also,  127  N.  Y. 
Supp.  1139. 

PEOPLE  ex  rel.  WILLIAMS  v.  ROBIN- 
SON, Oom'r.  (Supreme  Court,  Appellate  Divl- 
lion.  First  Department.  April  21.  1911.)  Pro- 
voding  by  the  People  of  the  State  of  New 
tfork,  on  the  relation  of  Elizabeth  C.  Williams, 
igainst  Herman  Robinson,  as  Commissioner, 
!tc.  Mr.  Taylor,  for  relator.  H.  Crone,  for  re- 
spondent. No  opinion.  Writ  dismissed,  and 
)roceedings  affirmed,  with  $50  costs  and  dis- 
>ur8ementB.     Order  filed. 


PETERSON,  Respondent,  v.  NEW  YORK 
::KST.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
^ourt.  Appellate  Division,  Second  Department, 
ilarch  24,  1911.)  Action  by  May  F.  Petprson 
i^inst  the  New  York  Central  &  Hudson  River 
:iailroad  Company.  No  opinion.  Judgment 
md  order  unanimously  affirmed,  with  costs. 

PFAELZER,  Respondent,  v.  BACH  FUR 
^O.  OF  NEW  YORK,  Appellant.  (Supreme 
>nrt.  Appellate  Division,  First  Department, 
klarch  10,  1911.)  Action  by  Morris  F.  Pfaelzer 
I  gainst  the  Bach  Fur  Company  of  New  York. 
1.  R.  Limburg,  for  appellant  A.  S.  Gilbert, 
or  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
;osts,  with  leave  to  defendant  to  withdraw  de- 
nurrer  and  to  answer,  on  payment  of  costs. 
>rder  filed. 

CLARKE  and  DOWLING,  JJ.,  dissent. 


PIERRE,  Appellant,  v.  FARLEY,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  21,  1911.)  Action  by 
Michael  S.  N.  Pierre  against  Edward  V.  Far- 
ley. No  opinion.  Motion  denied,  without  costs. 
See,  also,  127  N.  Y..  Supp.  1140. 

PIOROZYNSKI,  Respondent,  v.  LAKE 
SHORE  &  M.  S.  RY.  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. March  22,  1911.)  Action  by  Jad- 
wiga  Piorczynski,  as  administratrix,  etc.,  of 
Sophia  Swienciehowski,  deceased,  against  the 
Lake  Shore  &  Michigan  Southern  Railway 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

____^         • 

PLATT,  Appellant,  v.  BONSALL  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department.  March  17,  1911.)  Action 
by  Arthur  C.  Piatt  against  Seymour  W.  Bon- 
Fall  and  another.*  For  former  opinion,  see  127 
N.  Y.  Supp.  650. 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  $10  costs.  The  notice  of  motion  does 
not  include  a  request  for  leave  to  appeal  to  the 
Court  of  Appeals. 

PLATT,  Appellant,  v.  BONSALL  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  21.  1011.)  Ac- 
tion bv  Arthur  C.  Piatt  against  Seymour  \V. 
Bonsall  and  another.  For  former  opinion,  see 
127  N.  Y.  Supp.  650.    See,  also,  supra. 

PER  CURIAM.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  granted.  Settle  order 
before  Mr.  Justice  Carr. 

PLOTT,  Respondent,  v.  BARRETT^  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  21.  1911.)  Action  by 
Abraham  Plott  against  William  M.  Barrett,  as 
president  of  the  Adams  Express  Company.  No 
opinion.  Motion  for  stay  granted,  without 
costs. 


PORTER  V.  CASUALTY  CO.  OF  AMER- 
ICA. (Supreme  Court,  Appellate  Division, 
First  Department.  March  17,  1911.)  Action 
by  Thomas  J.  Porter  against  the  Casualty  Com- 
pany of  America.  No  opinion.  Motion  grant- 
ed. Order  filed.  See,  also,  70  Misc.  Rep.  246. 
126  N.  Y.  Supp.  669. 


PORTER  V.  CASUALTY  CO.  OP  AMER- 
ICA. (Supreme  Court.  Appellate  Division, 
First  Department.  March  31,  1911.)  Action 
by  Thomas  J.  Porter  against  the  Casualty  Com- 
pany of  America.  No  opinion.  Application 
denied,  with  $10  costs.  Order  signed.  See,  al- 
so, 70  Misc.  Rep.  246,  126  N.  Y.  Supp.  669. 

POST,  Respondent,  v.  LOGAN,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment.   March  lO,  1911.)    Action  by  James 
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H.  P68t,  Indiyidaally,  etc,  against  William  J. 
LojBran.  J.  M.  Gifford,  for  appellant.  H.  R. 
Gri-ffith,  for  respondent.  No  opinion.  Judg- 
ment aflSrmed,  with  costs,  with  leave  to  de- 
fendant to  withdraw  demnrrer  and  to  answer, 
on  payment  of  costs.     Order  filed. 


POTTHOFF,  Appellant,  v.  SAFETY  ARM- 
ORITE  CONDUIT  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division.  Second  De- 
partment. April  21,  1911.)  Action  by  Ger- 
hard T.  Potthoff  against  the  Safety  Armorite 
Conduit  Company.  No  opinion.  Motion  grant- 
ed, without  costs.  See,  also,  127  N.  Y.  Supp. 
994. 

« 

PRATT,  Respondent,  v.  ERIE  R.  CO..  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  8,  1911.)  Action 
by  Arthur  M.  Pratt  against  the  Erie  Railroad 
Company.  No  opinion.  Judgment  and  order 
affirmed,  with  costs. 

PRESKY.  Respondent,  t.  DBGNON-Mc- 
LBAN  CONTRA(5tING  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. April  7,  1911.)  Action  by  Francis  C. 
Presky  against  the  Degnon-McLean  0)ntract- 
ing  Company.  J.  F.  Donnelly,  for  appellant. 
R.  Stewart,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  Order  filed.  See,  also,  125  App. 
Div.  381. 109  N.  Y.  Supp.  883. 

QUEENS  TERMINATE  CO.,  Respondent,  t. 
SCHMUCK  et  al.,  Appellants.  (Supreme  Court. 
Appellate  Division,  Second  Department.  April 
21,  1911.)  Action  by  the  Queens  Terminal 
Company  against  J.  v.  Schmuck  and  others. 
No  opinion.  Reargument  ordered  on  the  ques- 
tions involved  in  the  application  for  the  ap- 
pointment of  commissioners,  and  case  set  down 
for  Thursday,  April  27,  1911. 

QUINLAN,  Respondent  ▼.  STATEN  IS- 
LAND MIDLAND  RY.  CO.,  Appellant  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment. March  17,  1911.)  Action  by  Wil- 
liam J.  Quinlan  against  the  Staten  Island  Mid- 
land Railway  Company.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with 
costs. 

In  re  QUITMAN.  (Supreme  Court  Appel- 
late Division.  First  Department  March  24, 
1911.)  In  the  matter  of  Max  D.  Quitman.  No 
opinion.  Reference  ordered.  Settle  order  on 
notice. 

RANSOM,  Respondent,  t.  OILMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  April  1,  1911.)  Action  by 
Rastns  S.  Ransom  against  Frazier  Oilman,  as 
committee  of  Anna  K.  Oilman,  a  lunatic.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements. 


R.  B.  DAVIS  CO.  ▼.  ROSBNFEM).    (5> 

preme  Court  Appellate  Term.  April  8,  1911.  < 
Appeal  from  Municipal  Court  Borough  of  Ififi- 
hattan,  First  Distnct  Action  by  the  R,  B. 
Davis  Company  against  Harris  RcsenfeH 
From  a  judgment  in  the  Municipal  Court  of  tl 
City  of  New  York  in  favor  of  defendant  plax- 
tiff  appeals.  Reversed,  and  new  trial  grante-i 
Baggott  &  Ryall,  for  appellant  Heniy  I> 
Levy,  for  respondent 

BIJUR,  J.  The  record  in  this  case  is  «-. 
meager  and  incomplete  as  to  make  it  impoeib: 
to  understand  on  what  the  judgment  was  pr^> 
icated.  From  the  record  as  it  stands,  it  wo^j 
seem  that  there  was  no  defense  at  all  pror^d 
We  have  no  alternative  but  to  reverse  th? 
judgment  and  grant  a  new  trial,  with  costs  t- 
appeilant  to  abide  the  event  Jadgment  re- 
versed, and  new  trial  ordered,  with  costs  to  ap- 
pellant  to  abide  the  event     All  concur. 

READ,  Appellant,  v.  INGHAM,  Respond-s'. 
(Supreme  Court,  Appellate  Division.  Fourth  !► 
partment     March   22,  1911.)     Action   by  E 
ward  J.  Read  against  Stephen  A.  Ingham.    >i. 
opinion.     Judgment  affirmed,  with  costs. 

RE'ALTY  ASSOCIATES,  Respondent  t 
PURDY,  Appellant,  gupreme  Court  App*' 
late  Division,  Second  Department  April  i'l. 
1911.)  Action  by  the  Realty  Associates  asaii:- 
Percy  B.  Purdy.  No  opinion.  Motion  granc- 
Settle  order  before  Mr.  Justice  Woodwtp: 
See,  also,  127  N.  Y.  Supp.  584. 


REDER  et  al..  Respondents,  ▼.  BYRNE.  A:- 
pellant  (Supreme  Court,  Appell&te  Divjsivi. 
Second  Department  April  21,  1911.)  Ac1'.l 
by  Ignatz  Reder  and  Pauline  Goodman,  c> 
partners,  etc.,  against  John  T.  Byrne.  N 
opinion.  Judgment  of  the  Municipal  C-oart  if- 
firmed,  with  costs.  See,  also,  1^  App.  Di.. 
916.  124  N.  Y.  Supp.  1127;  127  N.  Y.  Sci. 
1141. 


REED,  Respondent  v.  GlUf  AN,  Appelkr-. 
(Supreme  Court,  Appellate  Division,  Second  F^ 
partment  April  7,  1911.)  Action  by  Latliir 
G.  Reed  against  Frazier  Oilman,  as  commit  •• 
of  Anna  K.  Oilman,  a  lunatic.  No  epic,  i 
Order  affirmed,  with  $10  costs  and  disbciv< 
ments. 


REGAN,  Respondent,  v.  MANHATTAN  RE- 
FRIGERATING  CO.,  Appellant  (Suprfr* 
Court  Appellate  Division,  Second  DcparTT.-:-. 
April  7,  1911.)  Action  by  Thomas  Kr.M 
against  the  Manhattan  Refrigerating  Compc-t. 
No  opinion.  Order  affirmed,  with  coatai  Sei' 
also,  127  N.  Y.  Supp.  1141. 


REISS   V.    UPTON   (two   cases).      (Sapw: 
Court,   Appellate   Division,   First   Depanm-si 
March  17,  1911.)     Actions  by  Edward  S,  Rd« 
ag:ainst  King  Upton.    No  opinion.    Applicatiia 
denied,  with  $10  costs.     Orders  signed. 
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REYNOLDS,  Respondent,  v.  INTERBOR- 
[)UGH  RAPID  TRANSIT  CO.  et  aU  Appel- 
lants. (Supreme  Court,  Appellate  Division, 
Pirst  Department.  March  24,  1911.)  Action 
77  Daniel  Reynolds  against  the  Interboroufrh 
Rapid  Transit  Company,  and  another.  J.  O. 
Vichols,  for  appellants.  B.  Moore,  for  respond- 
?Dt.  No  opinion.  Judgment  affirmed,  with 
?ost8.     Order  filed. 


REYNOLDS  et  al.,  AppeUants,  v.  KELLY 
?t  al..  Respondents.  (Supreme  Court,  AT)T>ellate 
Division,  Fourth  Department.  March  22, 
I  Oil.)  Action  by  Charles  Reynolds  and  an- 
Hher  against  Edward  Kellv  and  another.  No 
)pinion.    Judgment  affirmed,  with  costs. 

RIOCO,  Reroondent,  v.  WEHRHANB  et  al., 
\ppelLint8,  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  13,  1911.)  Ac- 
:ion  by  Arturo  Ricco  against  Henry  H.  Wehr- 
lane  and  others.  M.  W.  Wynne,  for  appel- 
ants.  A.  Knauth,  for  respondent.  No  opinion. 
Jrder  affirmed,  with  $10  costs  and  disburse- 
nents.    Order  filed. 


RIORDAN,    Appellant,    v.    TENSING,    Re- 

?I>ondent.  (Supreme  Court,  Appellate  Division, 
•iecond  Department.  March  24,  1911.)  Action 
jy  Denis  M.  Riordan  against  John  Tensing. 
Vo  opinion.  Order  affirmed,  with  $10  costs  and 
lisbursements. 


RITCHBY,  Respondent,  v.  JACKSON,  Ap- 
pellant et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  7,  1911.)  Ac- 
Lion  by  Daniel  P.  Ritchey  against  Henry  H. 
Jackson,  impleaded  with  others.  No  opinion. 
Fudgment  and  order  affirmed,  with  costs.  See, 
ilso,  138  App.  Div.  892,  122  N.  Y.  Supp.  1143. 


RITCHEY,  Respondent,  v.  JACTKSON,  Ap- 
>ellant,  et  al.  (Supreme  Courtj  Appellate  Divi- 
{ion,  Second  Department.  April  21, 1911.)  Ac- 
ion  by  Daniel  P.  Ritchey  against  Hen^y  H. 
lackson,  impleaded  with  others.  No  opinion. 
VIotion  for  lea^e  to  appeal  to  the  Court  of  Ap- 
leals  denied,  without  costs.    See,  also,  supra. 


ROBBINS  v.  WOOD  et  el.  (Supreme  Court, 
Vpx>ellate  Division,  Second  Department.  April 
%  1911.)  Action  by  Fred  C.  Robbins  against 
Louisa  A.  Wood  and  others.  No  opinion.  Or^ 
ler  affirmed,  with  $10  costs  and  disbursements. 


ROBERTS,  Appellant,  v.  TOWN  OF  FARM- 
XGTON,  Respondent.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  March  31, 
.911.)  Action  by  Frances  .B.  Roberts,  as  ad- 
ninistratriz,  etc.,  against  the  Town  of  Farm- 
Dgton.  For  former  decision,  see  127  N.  Y. 
»upp.  1141.  No  opinion.  Motion  for  leave  to 
ippeal  to  OQurt  of  Appeals  denied,  with  $10 
osts. 


ROBINSON.  Respondent,  v.  JAFFB,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  Apnl  21,  1911.) 
Action  by  Benjamin  Robinson  against  Samuel 
Jaffe  and  Tillie  Jaffe. 

PER  CURIAM.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs.  See,  also,  126  N. 
Y.  Supp.  1144. 

WOODWARD,  J.,  dissents. 

ROBINSON  V.  NEW  YORK  LIFE  INS.  & 
TRUST  CO.  et  aL  (Supreme  Court,  Appel- 
late Division,  First  Department  March  81, 
1911.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  Henry  De  Q.  Robinson 
against  the  New  York  Life  Insurance  &  Trust 
Company,  in  which  Thomas  H.  Robinson  and 
another  intervene.  From  portions  of  an  order 
permitting  interveners  to  become  parties  de- 
fendant, upon  condition,  plaintiff  and  interven- 
ers appeal.  Modified  and  affirmed.  George  F. 
Canfiefd,  for  appellants  Thomas  H.  and  Charles 
L.  F.  Robinson.  James  A.  Gray,  for  appellant 
H.  De  G.  Robinson.  Joseph  K.  Savage,  for  re- 
spondent. 

PER  CURIAM.  The  order  should  be  modi- 
fied, by  striking  out  the  third  clause  thereof, 
providing  for  the  final  costs  of  the  action,  and, 
as  so  modified,  affirmed,  with  $10  costs  and 
disbursements  in  favor  of  Thomas  H.  Robinson 
and  Charles  L.  F.  Robinson  against  the  plain- 
tiff. 

SCOTT,  J.,  dissents,  and  votes  for  reversal 
on  plaintiff's  appeal. 

ROCK,  Appellant,  v.  DURANT,  Respondent. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. March  23,  1911.)  Action  by  Will 
Rock  against  Howard  M.  Durant.  No  opinion. 
Order  affirmed,  with  |10  costs  and  disburse- 
ments. 

ROCTKWELL,  Appellant,  v.  SOLVAY  PRO- 
CESS CO.,  Respondent.  (Supreme  Court.  Ap- 
pellate Division,  Fourth  Department.  March 
31,  1911.)  Action  by  Alfred  C.  Rockwell 
against  the  Solvay  Process  Company.  No  opin- 
ion.    Judgment  affirmed,  with  costs. 

ROESLER,  Respondent,  v.  MAHONBY.  Ap- 
pellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  April  21,  1911.)  Action 
by  Edward  Roesler  against  Robert  J.  Maho- 
ney.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.  Motion  for  stay  de- 
nied, with  $10  costs,  and  temporary  stay  va- 
cated. 

ROGERS,  Respondent,  v.  THOMPSON,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  8,  1911.)  Action 
by  Bessie  Rogers,  an  infant,  etc.,  against  Pay- 
son  F.  Thompson.  No  opinion.  Judgment  and 
order  affirmed,  with  costs. 

ROSENBERG,  Respondent,  v.  HALPERT, 
Appellant      (Supreme    Court,    Appellata    Divi- 
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flion,  Second  Department.  March  24,  1911.) 
Action  by  Charles  Rosenberg  against  Max  Hal- 
pert  No  opinion.  Motion  denied,  on  condition 
that  the  defendant  perfect  his  appeal,  place  the 
case  upon  the  next  calendar,  and  be  ready  for 
argument  when  reached;  otherwise,  motion 
granted,  with  «10  costs.  See,  also,  136  App. 
Dlv.  890,  119  N.  Y.  Supp.  1143. 

ROTHBARTH  et  al.,  Respondents,  v.  EDEY 
et  al..  Appellants.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  31,  1911.) 
Action  by  Martin  Rothbarth  and  others  against 
Charles  Li.  Edey  and  others.  L.  C.  Ledyard, 
for  appellants.  B.  N.  Gardozo,  for  respondents. 
No  opinion.  Judgment  affirmed,  with  costs, 
with  leave  to  defendants  to  withdraw  demurrer 
and  to  answer,  on  payment  of  costs  in  this 
court  and  in  the  court  below.    Order  filed. 

ROTHBARTH  et  al.,  Respondents,  v.  HERZ- 
FBLD  et  al..  Appellants  (two  cases).  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  31,  1911.)  Action  by  Martin  Kothbarth 
and  others  against  Felix  Herzfeld  and  others. 
L.  C  Ledyard,  for  appellants.  B.  N.  Cardozo, 
for  respondents.  No  opinion.  Judgment  af- 
firmed, with  costB,  with  leave  to  defendants  to 
withdraw  demurrer  and  to  answer,  on  payment 
of  costs  in  this  court  and  in  the  court  below. 
Order  filed. 

BOTHENBBRG,  Respondent,  v.  COLLINS, 
Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department,  March  8,  1911.)  Ac- 
tion by  August  W.  L.  Rothenberg  against  New- 
ton M.   Collins. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  event.  Held,  that  the  verdict  of 
the  jury  was  contrary  to  and  against  the  weight 
of  the  evidence. 


RUDOLPH  V.  SLOWBY.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
17,  1911.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  Anton  E.  Rudolph 
against  Ann  T.  Slowey.  From  an  order  de- 
nying motion  to  open  default,  defendaut  ap- 
peals. Reversed,  and  motion  granted.  W.  F. 
Clare,  for  appellant.  F.  W.  Noble,  for  respond- 
ent 

PER  CURIAM.  The  order  appealed  from 
should  be  reversed,  without  costs,  and  the  mo- 
tion granted,  to  the  extent  of  opening  the  de- 
fendant's default  and  permitting  her  to  answer, 
upon  condition  that  she  pay  all  costs  of  the  ac- 
tion to  date  to  be  taxed;  the  judgment  to 
stand  as  security  for  any  recovery  the  plaintiff 
may  have. 


RUPP.    Appellant,    v.     STEVENSON,    Re- 

5?pondent    (Supreme  Court,  Appellate  Division, 


»rror  in  excluding  plaintiff's  check,  Exhibit  A 


for  identification,  judgment  of  the  Muulripcl 
Court  reversed  and  new  trial  ordered;  coszs 
to  abide  the  event 

RUPP,    Appellant,    v.     STEVENSON.    R^ 

spondent  (Supreme  Court,  Appellate  Divigian, 
Second  Department  April  21,  1911.)  Artiua 
by  Richard  C.  Rupp  against  Frederick  Bovj 
Stevenson  (action  No.  2)._No  opinion.     Jnd^- 

affirmed,  wili 


ment   of   the   Municipal   Ck>urt 
costs. 


RUSSC-CHINESB   BANK,    Respondent,  t. 

DICK  et  al..  Appellants.  (Supreme  Court  A-- 
pellate  Division,  First  Department.  Marrh  :P. 
1911.)  Action  by  the  Russo-Chinese  It"-^ 
against  Evans  R.  Dick  and  others.  G.  S.  Gr.- 
ham,  for  appellants.  B.  N.  Cardozo.  for  re- 
spondent No  opinion.  Order  aflirmed.  with 
$10  costs  and  disbursements.    Order  filed. 

RYAN,  Appellant,  v.  JOSLIN  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  t>ivis''  n. 
First  Department  March  10,  1911.)  Acti  i 
by  Thomas  J.  Ryan  against  Falcon  Joslin  iiid 
others.  C.  A.  Boston,  for  appellant  H.  lisr- 
ry,  for  resi>ondent  No  opinion.  Judgment  and 
order  affirmed,  with  costs.     Order  filed. 

RYAN.  Respondent,  v.  SOLVAY  PROCESS 
CO.,  Appellant  (Supreme  CJourt,  Appellate  IM- 
vision,  Fourth  Department  March  8,  191  Li 
Action  by  Roger  Ryan  against  the  Solvay  Pro- 
cess Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

McLENNAN,  P.  J.,  dissents,  upon  the  ground 
that  the  defendant  was  not  shown  goiltj  of  ac- 
tionable negligence. 

SABATINO,  Respondent  v.  ROEBLIXG 
CONST.  CO.,  Appellant  (Supreme  Court.  Ar^ 
pellate  Division,  Fourth  Department.  Man  h  S. 
1911.)  Action  by  Innocenzo  Sabatino  again<L 
the  Roebling  CJonstruction  Company. 

PEIi  CURIAM,  Judgment  and  order  affimi- 
ed,  with  costs.  See,  also,  136  App.  Div,  1LL7. 
120  N.  Y.  Supp.  956. 

KRUSE,  J.,  dissents,  upon  the  rronnd  tKir 
the  lowering  of  the  elevator  was  a  detail  •: 
the  work,  and  that  the  notice  of  claim  and  evi- 
dence in  support  thereof  were  insufficient  to 
establish  negligent  superintendence. 

ST.  GEORGE  CONTRACrriNG  CO.,  Alt^.!- 
lant,  V.  CITY  OF  NBW  YORK,  Respon.^^^ 
(Supreme  Court,  Appellate  Division,  Sr;  \i 
Department.  April  21,  1911.)  Action  by  U'-^ 
St.  George  Contracting  Company  against  t! - 
City  of  New  York.  For  former  opinion,  s*  ? 
128  N.  Y.  Supp.  393. 

PER  CURIAM.  •  Motion  for  reargument  de- 
nied, with  |10  costs. 

SAPIRSTBIN,  Appellant,  t.  GOPHRKX- 
ER,    Respondent    (Supreme    Court,    Appellate 
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>i vision.  S«cond  Department.  April  T,  1011.) 
LCtion  by  Jacob  Sapirstein  against  Samuel 
rophrener.  No  opinion.  Judgment  of  the  Ma- 
icipal  Court  affirmed,  with  costs. 


SASSA,  Respondent,  y.  SASSA,  Appellant. 
Supreme  Court,  Appellate  Division,  First  De- 
ar tment.  April  7,  1911.)  Action  by  Jennie 
•assa  against  John  H.  Sassa.  C.  T.  B.  Rowe, 
or  appellant.  A.  S.  Marcuson,  for  respondent. 
I'o  opinion.  Judgment  affirmed,  with  costs. 
>rder   filed. 

SAYCjES.  Appellant,  v.  QVISIROLO,  Re- 
pondent.  (Supreme  Court,  Appellate  Division, 
'ourth  Department  March  14,  1911.)  Action 
*y  Burton  E.  Sayles,  as"  executor  and  trustee, 
tc,  of  Louisa  Sayles,  deceased,  against  John 
^ueirolo.    No  opinion.    Judgment  affirmed,  with 

06t8. 

SCHALLER.  Respondent,  y.  STATBN  IS- 
LAND MIDLAND  RY.  CO..  Appellant.  (Su- 
>reme  Court,  Appellate  Division.  Second  De- 
partment. April  21,  1911.)  Action  by  Annie 
>challer  against  the  Staten  Island  Midland 
iailway  Company.  No  opinion.  Judgment 
ind  order  unanimously  affirmed,  with  costs. 

SCHEm,  Respondent,  v.  LUNA  PARK  CO., 

Vppellant.  (Supreme  Court,  Appellate  Divi- 
sion. Second  Department.  April  21,  1911.) 
Vction  by  Hvman  Sober  against  the  Luna  Park 
! Company.  No  opinion.  Judgment  and  order 
>f  Municipal  Court  affirmed,  with  costs. 

SCHLANG  V.  ADELSON  et  al.  (Supreme 
^ourt,  Appellate  Division,  First  Department 
March  17,  1011.)  Action  by  Alexander  Schlang 
I  gainst  Joseph  Adelson  and  others.  No  opin- 
on.  Application  denied,  with  $10  costs.  Or- 
ier  signed. 

SCHLANG  y.  ADELSON  et  al.  (Supreme 
7oiirt,  Appellate  Division,  First  Department. 
VLirch  17,  1911.)  Action  by  Alexander  Schlang 
1  gainst  Joseph  Adelson  and  others.  No  opin- 
ion. Motion  denied,  with  |10  costs.  Order 
iled. 

SCHLBGEL,  Appellant  v.  BROOKLYN 
[I EIGHTS  R.  CO.,  Respondent  (Supreme 
L'ourt,  Appellate  Division,  Second  Department. 
A.pril  7,  1911.)  Action  by  Katharina  Schlegel 
igainst  the  Brool^lyn  Heights  Railroad  Com- 
pany. 

PER  CURIAM.  Order  affirmed,  with  $10 
:o$ts  and  disbursements. 

HIRSCHBERG,   J.,   talcing  no  part 


SCHMIDT,  Respondent,  v.  NIAGARA 
KLE<.'TRO-CIIEMICAL  CO.,  Appellant  (Su- 
;>reme  Court   Appellate   Division,  Fourth   De- 

rrtment  March  22,  1911.)  Action  by  Byron 
Schmidt,  an  infant,  etc.,  against  the  Niagara 
Blectro-Chemical  Company.  No  opinion.  Jud|^ 
nent  and  order  affirmed,  with  costs. 


SCHORR,  Respondent,  t.  FRAWLEY,  Ap- 

gellant  (Supreme  Court,  Appellate  Division, 
econd  Department.  April  21,  1911.)  Action 
by  Jacob  Schorr  against  Patrick  J.  Frawley. 
No  opinion.  Judgment  of  the  Municipal  Court 
affirmed,  with  costs.  See,  also,  127  N.  Y.  Supp. 
1143. 

SCHRATWIESER  FIREPROOF  CONST. 
CO.,  Respondent  v.  WILLIAM  F.  KENNY 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  April  21,  1911.) 
Action  by  Schratwieser  Fireproof  Construction 
Company  against  the  William  F.  Kenny  Com- 
pany. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

JENKS,  P.  J.,  votes  to  reverse,  on  the  error 
in  the  charge  at  folios  241  and  243. 

SCHWARTZ,  Respondent  y.  KAUFMAN  et 
al..  Appellants.  (Supreme  (>>urt.  Appellate  Di- 
vision, Second  Department  April  21,  1911.) 
Action  by  Charles  Schwarts  against  Jacob 
Kaufman  and  another.  No  opinion.  Motion 
denied,  without  costs. 

SCHWARTZENFELD,  Respondent  y. 
SCHOCHET,  AppeUant  (Supreme  Court.  Ap- 
pellate Division,  Second  Department.  April  21, 
1911.)  Action  by  Ida  Schwartzenfeld,  an  in- 
fantj  by  Adolph  Schwartzenfeld,  her  guardian 
ad  litem,  against  Louis  Schochet.  No  opinion. 
Judgment  of  the  Municipal  Court  affirmed,  with 
costs. 

SCHWARZSCHILD  et  al..  Respondents,  v. 
JOSEPH,  Appellant  (Supreme  Court,  Appel- 
late Division,  First  Department  March  31. 
1911.)  Action  by  Samuel  Schwarzschild  and 
others  against  Frederick  Joseph.  A.  Benedict 
for  appellant.  W.  M.  K.  Olcott,  for  respond- 
ents.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

S EAGER,  Appellant,  y.  SOLVAY  PRO- 
CESS CO.,  Respondent.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  March 
22,  1911.)  Action  by  Rose  C.  Seager.  as  ad- 
ministratrix etc.,  against  the  Solvny  Process 
Company.    No  opinion.    Motion  for  leave  to  ap- 

§eal  to  Court  of  Appeals  denied,  with  $10  costs, 
iee,  also,  127  N.  Y.  Supp.  1144. 


SEMKEN,  Respondent,  v.  BLAKE.  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  2l,  1911.)  Action  by 
Frederick  Semken  against  Lawrence  B.  Blake. 
Jr.  No  opinion.  Judgment  of  the  Municipal 
Court  affirmed,  with  costs. 

SHAY,  Respondent  v.  NORTHERN  CENT. 
R.  CO.,  Appellant  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  Maich  8,  1911.) 
Action  by  Ella  L.  Shay  against  the  Northern 
Central  Railroad  Company. 
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PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

WILLIAMS,  J.,  dissents,  upon  the  ground  of 
contributory  negligence. 

ROBSON,  J.,  not  sitting. 


SHERRY,  Appellant,  v.  PROAL,  Respond- 
ent. (Supreme  Court,  Appellate  Division, 
First  Department.  March  10,  19110  Action 
by  Louis  Sherry  against  Arthur  B.  Proal.  F. 
Bien,  for  appellant.  M.  W.  Littleton,  for  re- 
spondent. 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs  on  131  App.  Div.  774,  116 
N.  Y.  Supp.  234.    Order  filed. 

LAUGHLIN,  J.,  dissents. 

SIEGEL  et  al.,  Respondents,  v.  RUDTNER 
et  al.,  Appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department.  April  21,  1911.) 
Action  by  Louis  Siegel  and  another  against  Jo- 
seph Ruatner  and  another.  No  opinion.  Mo- 
tion granted,  with  costs. 

SIRE,  Appellant,  v.  FURST  et  al.,  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
First  Department.  March  10,  1911.)  Action 
by  Meyer  L.  Sire  against  Charles  S.  Furst  and 
others.  H.  B.  Johnson,  for  appellant.  B.  N. 
Cardozo,  for  respondents.  No  opinion.  Judg- 
ment affirmed,  with  costs.     Order  filed. 


SIROTA,  Respondent,  v.  DORNBUSH,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department.  March  28,  1911.)  Action 
by  Isidor  Sirota  against  Louis  Dornbush.  No 
opinion.  Order  of  the  Municipal  Court  modi- 
fied, by  striking  therefrom  the  provisions  for 
costs  against  the  defendant,  and,  as  so  modified, 
affirmed,  without  costs.  See,  also,  127  N.  Y. 
Supp.  1144. 

SKURNICK,  Appellant,  v.  KALETSKY, 
Respondent  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  29,  1911.) 
Action  by  Morris  Skumick  against  Sarah  Ka- 
letsky.  For  former  opinion,  see  128  N.  Y. 
Supp.  71. 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  $10  costs.  Motion  for  leave  to  ap- 
peal to  (ZJourt  of  Appeals  denied. 


SLADKY,  Appellant,  v.  KLEIN,  Respond- 
ent. (Supreme  Court.  Appellate  Division,  First 
Department.  April  7, 1911.)  Action  by  Charles 
Sladky  against  Joseph  Klein.  R.  J.  Reese,  for 
appellant     E.  C.  Sherwood,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 

CLARKE,  J^  dissents. 

SLAVm,  Appellant,  v.  McGUIRE  et  al., 
Municipal  Civil  Service  Com*rs,  Respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  April  21,  1911.)  Action  by 
James  S.  Slavin  against  John  C.  McQuire  and 


others,  as  Municipal  Oivil  Sexrice  OommisaioD- 
ers,  etc.  No  opinion.  Judgment  affirmed,  witli 
costs.  See,  also,  138  App.  Div.  892,  122  N.  I. 
Supp.  1146. 

SMITH,  Respondent,  v.  CHAPTER  GEN- 
ERAL OF  AMERICA,  KNIGHTS  OF  ST. 
JOHN  AND  ^ALTA,  Appellant  (Supreme 
Court,  Appellate  Division.  Second  Department. 
April  21,  1911.)  Action  by  Loretta  Smith,  as 
infant,  etc.,  against  the  Chapter  General  of 
America,  Knights  of  St  John  and  Malta.  No 
opinion.     Motion  for  rear|^ment  denied,  with 

tlO  costs.     For  former  opinion^  see  128  N.  Y. 
upp.  28a  

SMITH  et  al.,  Respondents,  t.  HOELZLE. 
Appellant,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  31,  lUll.i 
Action  by  George  C.  Smith  and  others  again^i 
Maiy  A.  Hoelzle,  Impleaded  with  others.  W. 
P.  Maloney,  for  appellant  J.  Fettretch.  for  t^ 
spondents.  No  opinion.  Judgments  aiffinDed 
with  costs,  on  the  authority  of  Smith  v.  All«i. 
139  App.  Div.  657,  124  N.  Y.  Supp.  380.  Or- 
der filed.  See.  also,  140  App.  Div.  907,  IS  N, 
Y.  Supp.  1144.         

SMITH,  Respondent,  v.  INTERNATIONAL 
HARVESTER  CO.,  Appellant  (Supreme 
Court,  Appellate  Division.  Fourth  Departmett. 
March  29,  1911.)  Action  by  John  Smith 
against  the  International  Harvester  Company. 
No  opinion.  Judgment  and  order  affirmed,  w1:j 
costs. 


SPEITEL,  Respondent,  v.  M.  TT.  KEL- 
LOGG CO^  Appellant,  et  aL  (Supreme  Court- 
Appellate  Division.  First  Department.  April 
21,  1911.)  Action  by  Henry  Speitel  against  the 
M.  W.  Kellogg  Company,  impleaded  with  oth- 
ers. F.  L.  Crocker,  for  appellant  A.  B.  Hy- 
man,  for  respondent.  No  opinion.  Jndfnnent 
and  order  affirmed,  with  costs.     Order  filed. 

STATE  BOARD  OF  PHARMACY,  Appel- 
lant, V.  F.  W.  WOOLWORTU  &  CO.,  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  7, 1911.)  Action 
by  the  State  Board  of  Pharmacv  againf^t  F. 
W.  Woolworth  &  Co.  J.  Steiner,  tor  appellant. 
R.  S.  Conklin,  for  respondents.  No  opinion. 
Determination  affirmed,  with  costs.    Order  fikd. 

STEPHEN,  Appellant  v.  HBCKSCHER  et 
al..  Respondents.  (Supreme  Court  Appeliat? 
Division,  First  Department  March  24,  191  !.• 
Action  by  Mary  M.  Stephen,  as  admlnistrstrix. 
against  August  Heckscher  and  others.  W.  K, 
Weaver,  for  appellant  F.  V.  Johnson,  for  re- 
spondents. No  opinion.  Judgment  and  on>r 
affirmed,  with  costs.  Order  filed.  See.  al^o, 
134  App.  Div.  968.  119  N.  Y.  Supp.  1145. 

STEPHEN  V.  HECKSCHER  et  aL  (S^ 
preme  Court  Appellate  Division,  First  Depart- 
ment April  13,  1911.)  Action  by  Maiy  Ste- 
phen, at  administratrix,  against  Ansust  Heri- 
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icber  and  others.  No  opinion.  Motion  denied, 
ritb  110  costs.  Order  filed.  See,  also,  128  N. 
r.  Supp.  1146. 


STERN,  Appellant,  v.  MENDBTZ,  Respond- 
nt.  (Supreme  Qoart,  Appellate  Division, 
^Tst  Department.  March  24,  1911.)  Action 
y  Louis  Stem  against  Philip  J.  Mendetz.  J. 
lanheim,  for  appellant  M.  JO.  Steuer,  for  re- 
pondent.  No  opinion.  Order  affirmed,  with 
osts.     Order  filea. 


STITT  et  al.  v.  WARD  et  al.  (Supreme 
burt.  Appellate  Division,  First  Department, 
[arch  1,  1911.)  Action  by  William  J.  Stitt 
Qd  others  against  Artemas  Ward  and  others, 
b  opinion.  Motion  denied,  with  $10  costs, 
rder  filed.    See,  also,  127  N.  Y.  Supp.  361. 

STOLLER  Sc  COOK  CO^  Respondent,  v. 
EXNETTE  F.  PELLETREAU  &  CO..  Ap- 
?Ilants.  (Supreme  Court,  Appellate  Division, 
?cond  Department  March  24,  1911.)  Ae- 
on by  the  Stoller  &  Cook  Company  against 
ennette  F.  Pelletreau  &  Co. 
PER  CURIAM.  Motion  to  open  default 
'anted.  Motion  to  dismiss  appeal  denied,  on 
lyment  of  $10  costs  by  the  appellants,  on 
n(Htion  that  defendants  perfect  their  appeal, 
nee  the  case  upon  the  next  calendar,  and  be 
ady  for  ar^ment  when  reached;  otherwise, 
otion  granted,  with  $10  costs. 


STOTT.  Appellant,  v.  VILLAGE  OF  RKAN- 
iTELES  et  al.,  Respondents.  (Supreme 
urt.  Appellate  Division,  Fourth  Department, 
irth  22,  1911.)  Action  by  Caroline  Stott 
ainst  the  Village  of  Slsanea teles  and  others. 
>  opinion.     Judgment  affirmed,  with  costs. 


5TURTEVANT  MIM.  CO.,  Appellant,  v. 
fE-DD.  Respondent.  (Supreme  Court,  Ap- 
ia te  Division,  Fourth  Department.  March 
1911.)  Action  by  the  Sturtevant  Mill  Com- 
ly  against  Henry  D,  Shedd,  as  trustee  in 
ikniptcy  of  the  Monarch  Plaster  Company, 
opinion.     Judgment  affirmed,  with  costs. 


WLEVT,  Respondent,  v.  NEW  YORK 
;XT.  &  H.  R.  R.  CO.,  Appellant  (Supreme 
art.  Appellate  Division,  Second  Department, 
rll  21,  1911)  Action  by  Gaetano  Talevi,  as 
□inistrator,  etc.,  of  Pietro  Talevi,  deceased, 
inst  the  New  York  Central  &  Hudson  River 
ilroad  Company. 

*£:R  curiam.    Judgment  and  order  affinx>- 
with  costs. 

'HOMAS,  J.,  votes  for  reversal,  for  error 
refusing  to  charge  defendant's  second  re- 
st at  folios  192  and  193. 


AYIiOR,  Respondent,  v.  NEVINS  et  al., 
>ellants.  (Supreme  Court,  Appellate  Divi- 
[,  Third  Department    March  8,  1911.)  'Ac- 


tion by  Frank  A.  Taylor,  as  trustee,  etc., 
against  Thomas  H.  Nevins  and  another. 

PER  CURIAM.     Order  affirmed,  with  costs. 

HOUGflTON.  J.,  concurs  in  result  only. 
SEWELL^  J.,  dissents. 

In  re  TIBBITS'  WILIx  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
29,  1911.)  In  the  matter  of  proving  the  last 
will  and  testament  of  Henry  W.  Tibbits,  de- 
ceased. No  opinion.  Motion  granted,  amend- 
ing decision  nunc  pro  tunc  as  of  December  1, 
18K>9  (136  App.  Div.  906,  119  N.  Y.  Supp. 
1147),  so  as  to  shoXv  that  the  appeal  was  tak- 
en from,  and  the  affirmance  made  of,  the  judg- 
ment, as  well  as  the  order. 

TITLE  GUARANTEE  &  TRUST  CO.,  Ap- 
pellant,  v.  CARROLL,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department- 
March  24,  1911.)  AcUon  b^  the  Title  Guar- 
antee &  Trust  Company  against  Peter  Carroll. 

PER  CURIAM.  Reargument  ordered,  and 
case  set  down  for  Tuesday,  May  2,  1911. 

CARR,  J.,  taking  no  part 

TITUSVILLE  IRON  CO.,  Appellant,  ▼. 
CITY  OF  NEW  YORK  et  al.,  Respondents. 
(Supreme  Court,  Appellate  Division,  First  De- 
pa.nment.  April  7,*  1911.)  Action  by  the  Titus- 
ville  Iron  Company  against  the  City  of  New 
York  and  others.  G.  W.  Alger,  for  appellant 
T.  Farley,  for  respondents-  No  opinion.  Judg- 
ment affirmed,  with  costs.    Order  filed. 

TORREY,  Respondent,  v.  BRUNEHJ,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  17,  1911.)  Action  by 
Frank  B.  Torrey,  as  executor,  etc.,  of  Edward 
Warren  Day,  deceased,  against  Evelyn  Day 
Bruner  and  others.  No  opinion.  Judgment 
modified,  so  that  the  sum  found  due  for  prin- 
cipal and  interest  on  the  24th  day  of  June, 
1910,  shall  be  $10,112,  and  as  so  modified,  the 
judgment  is  affirmed,  without  costs.  See,  also, 
134  App.  Div.  982,  119  N.  Y.  Supp.  1147. 

TORREY,  Respondent,  v.  BRUNER,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  17,  1911.) 
Action  by  Frank  B.  Torrey,  as  executor,  etc., 
of  Edward  Warren  Day,  deceased,  against  Eve- 
lyn Day  Bruner  and  another.  No  opinion. 
Judgment  modified,  so  that  the  sum  found  due 
for  principal  and  interest  on  the  24th  day  of 
June,  1910,  shall  be  $15,168,  and,  as  so  modi- 
fied, the  judgment  is  affirmed,  without  costs. 
See,  also,  134  App.  Div.  982,  119  N.  Y.  Supp. 
1147. 


TOWER  RIDGE  YACHT  CLUB,  Appellant, 
v.  HASTINGS,  Respondent  (Supreme  Court 
Appellate  Division,  Second  Department.  March 
17,  1911.)  Action  by  the  Tower  Ridge  Yacht 
Club  against  Augusta  Schaeflfel  Hastings.  No 
opinion.      Judgment   modified    on    reargument, 
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and,  as  modified  affinned,  with  costs  to  the  ap- 
pellant   Settle  order  before  Mr.  Justice  BURR. 

In  re  TOWN  OP  KIRKWOOD  et  al.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment March  23,  1911.)  In  the  matter  of  the 
application  of  the  Town  of  Kirk  wood,  Broome 
County,  New  York,  by  its  Town  Board,  and 
of  Edwin  Smith  and  others,  as  Assessors  of 
said  Town  of  Kirkwood.  to  procure  the  sub- 
stitutioa  as  attorneys  of  Hinman,  Howard  & 
Kattell,  of  Binghamton,  N.  Yj,  in  the  place 
and  stead  of  A.  D.  Wales  and  Wales  &  Riley, 
attorneys  for  said  assessors  heretofore. 

PER  CURIAM.  Upon  hearing  this  appeal, 
the  court  suggested  the  form  of  stipulation 
which  should  be  filed  by  the  town  as  a  condi- 
tion for  the  making  of  this  order,  and  which 
stiDolation  has  been  filed,  the  terms  of  which 
and  of  this  order  having  been  assented  to  by 
the  respective  parties  in  open  court,  it  is  de- 
termined that  the  order  appealed  from  be  mod- 
ified, by  inserting  therein,  m  lieu  of  the  provi- 
sions with  reference  to  an  undertaking,  the 
tertns  of  said  stipulation  as  a  condition  thereof, 
and  the  following  provisions,  and,  as  so  modi- 
fied, affirmed.  It  is  further  ordered  that  the 
said  Wales  and  his  firm  having  been  superseded 
by  the  action  of  the  town,  neither  he  nor  his 
firm  is  answerable  for  the  result  of  further 
proceedings  herein,  and  the  final  event  of  these 
proceedings  shall  not  bear  upon  or  prejudice 
his  right  to,  or  the  amount  of,  compensation, 
but  his  compensation  shall  be  determined  with- 
out reference  thereto.  It  is  further  ordered 
that  the  printing  disbursements  at  this  term,  to 
be  duly  taxed,  are  allowed  to  the  appellant,  in 
case  it  is  found  that  anything  is  due  him  for 
services,  and  that  the  amount  thereof  shall  in 
that  event  be  paid  to  him  as  a  disbursement 
It  is  further  ordered  that  R.  H.  Thurston,  Esq., 
of  Elmira,  be  and  hereby  is  appointed  referee 
for  the  purposes  of  said  order. 


In  re  TOWNSEND.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  April 
21.  1911.)  In  the  matter  of  the  application  of 
Robert  Townsend,  as  administrator,  etc,  of 
Maria  F.  Townsend,  deceased,  for  the  payment 
of  her  debts.  Petition  of  Ernest  K.  Hutchin- 
son, a  purchaser,  to  be  relieved  of  his  purchase. 
No  opinion.  Order  of  the  Surrogate's  Court  of 
Nassau  county  affirmed,  with  ^10  costs  and  dis- 
bursements, and  motion  to  dismiss  appeal  de- 
nied, without  costs. 


TRUSTEES  OP  PRESBYTERY  OF  NEW 
YORK  V.  WESTMINSTER  PRESBYTERI- 
AN CHURCH  OP  WEST  TWENTY-THIRD 
STREET  et  al.  (Supreme  Court  Appellate 
Division,  First  Department  March  17,  1911.) 
Action  by  the  Trustees  of  the  Presbytery  of 
New  York  against  the  Westminster  Presbyte- 
rian Church  of  West  Twenty-Third  Street  and 
others.  No  opinion.  Motion  denied,  with  $10 
costs.  Settle  order  on  notice.  See,  also,  127 
N.  Y.  Supp.  851. 


TUSCARORA   LAND  ft  nfPROVfnkfirv 
CO.,   Respondent   ▼.   MILLAR   et    aL,   A-*-- 

lants.  (Supreme  Court,  Appellate  Di-.  .•  . 
Fourth  Department  March  8,  191 1->  A  - 
by  the  Tuscarora  Land  &  Improvement  <  . 
pany  against  John  C.  Millar,  individoaUj  &: 
as  executor,  etc,  and  another.  No  ofufi.;^ 
Judgment  affirmed,  with  costs. 

TWELFTH  WARD  BANK  OP   CITT  •  •! 
NEW  YORK,  Appellant  v.  ROSENTHAL 
al.,   Respondents.     (Supreme   Court.    Ap;^ 
Division,  First  Department     March  17,  1: . 
Action  by  the  Twelfth  Ward  Bank  of  th-  ' 
of    New    York    against    Annie    Rosenthal   l 
others.      O.     Sommerich,    for    appellant 
Sturts,  for  respondents.    No  <q>inion.     Onirr  . 
firmed,  with  $10  costs  and  disbuiseiiients.    «.•: 
der  filed. 

ULRICH,  Respondent  ▼.  BROOKLYN  T  v. 
ION    ELECTRIC    R.    CO.,    Appellant     •> 
pieme  Court,  Appellate  Division,  First  !»•     - 
ment     April  21,  1911.)     Action  by    Ani:>  * 
Ulrich    against    the   Brooklyn    Union    E3«^ - 
Railroad   Company.     D.  A.   Marsh,  for  \^y 
lant     W.    A.   Thacher,    for    respondent     >' 
opinion.      Judgment   and   order    affirmed,  ^:l 
costs.     Order  filed. 


ULRICH  et  al..  Appellants,  ▼.   CI^EME^" 
Stata  Excise  Com*r.  et  al..  Respondpniy-    <^ 
preme   Court.  Appellate   IMvision.    Fourth  i* 
nartment    March  22,  191L)     Action  by  C\ 
Ulrich  and  another  against  Maynard  N.  C.-i- 
eQt,    aa    State    Commissioner    of    Excise,  n. 
others.     No  opinion.     Judgment  and  onkr  .• 
firmed,  with  costs.    See,  a&o,  124  N.  Y.  S  ;. 
133.  == 

UNITED  BUILDING  MATERIAL  m  - 
CITY  OF  NEW  YORK  et  al.  (Supreme  ^  - 
Appellate  Division,  Second  Department  M  • 
28.  1911.)  Action  by  the  United  Buildinr  >..- 
terial  Company  against  the  City  of  New  Y.n 
and  others. 

PER  CURIAM.  Judgment  affirmed,  »:'i 
costs.     See,  also,  125  N.  Y.  Supp.  114S. 

BURR.  J.,  concurs,  upon  the  ground  rht 
the  decision  of  this  case  is  controlled  hj  i 
previous  decision  of  this  court  between  'j:a 
same  parties. 

■  I 

UNITEID    METALS    SELLING    00-    R- 

Fiondent  ▼.  AMERICAN  SMELTING  k  li^i 
INING  CO.,  Appellant    (Supreme  Conn.  A> 
p^llate  Division,  First  Department     Marr^  ::,  i 
1911.)     Action  by  the  IJnited    Metals  S    jil 
Company  against  the  American  Smeltinsr  k  l> 
fining  Company.    J.  F.  Woi^nim,  for  appeliiL 
J.  A.  Garver,  for  respondent    No  optnioD.   (> 
der  affirmed,  with  $10  costs  and  disburswt::i 
Order  filed.    See,  also,  139  App.  Div.  901, 1:5 
N.  y.  Supp.  1148. 


UNVERSAGT,  Appellant,  v.  ALLSOP.  Bfr 
spondent  (Supreme  Court  Appellate  Dinsi-a 
First  Department     March  10,   191L)    AiM 
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7  Charles  H.  Unversagt  aniinst  8arab  J.  AU- 
Dp,  as  administratrix.  A.  B.  Morrison,  for  ai>- 
el  Ian  t.  B.  Hall,  for  respondent  No  opinion, 
udgment  and  order  affirmed,  with  costs.  Ordex 
led. 

URCHS,  Respondent,  v.  NEW  AMSTER- 
)AM  CASUALTY  CO.,  Appellant  (Supreme 
;ourt.  Appellate  Division,  First  Department, 
tpril  21,  1911.)  Action  by  William  J.  Urchs 
prainst  the  New  Amsterdam  Casualty  Com- 
any.  C.  S.  Petrasoh,  for  appellant.  R.  B. 
loneyman,  for  respondent  No  opinion.  Juds- 
lent  and  order  affirmed,  with  costs.  Order 
led. 


VAN  ALSTINB,  Resnondent,  v.  SYRACUSE 
tAPID  TRANSIT  RY.  CO.,  Appellant  (Su- 
remc  Conrt  Appellate  Division,  Fourth  De- 
partment. March  14,  1911.)  Action  by  Wil- 
iam  H.  Van  Alstine  against  the  Syracuse 
tapid  Transit  Railway  Company.  For  former 
lecision,  see  126  N.  Y.  Supp.  1149. 

PE/R  CURIAM.  Motion  for  reargument  de- 
lied,  with  $10  costs.  Motion  for  leave  to  ap- 
peal to  Court  of  Appeals  dismissed;  no  leave 
»eing  necessary. 

VAN  SCHAICK  REALTY  CO.  v.  ABRAM- 
?ON  et  al.  (Supreme  Court,  Appellate  Divi- 
ion,  First  Department.  March  31.  1911.)  Ac- 
ion  by  the  Van  Schaick  Realty  Company 
! gainst  Ida  Abramson,  impleaded  with  others. 
*^o  opinion.  Motion  to  dismiss  appeal  granted, 
lith  $10  costs,  nnless  appellant  comply  with 
erms  stated  in  order.    Order  filed. 

VERDTGLTONE,  Respondent,  v.  GRAVES 
t  al..  Appellants.  (Supreme  Conrt,  Appellate 
division.  Fourth  Department  March  14.  lOn.) 
Action  by  Giuseppe  Verdiglione,  as  adminlstra- 
or.  etc.,  against  Kate  L.  Graves  and  others. 
<o  opinion.  Judgment  and  order  affirmed,  with 
'oets. 


VILLAGE  OF  CHARLOTTE,  Appellant,  v. 
CBON,  Respondent  (Supreme  Court,  Appel- 
ate Division,  Fourth  Department  March  29. 
1911.)  Action  Inr  the  Village  of  CTharlotte 
t^ainst  John  M.  Keon.  For  former  opinion,  see 
28  N.  Y.  Supp.  80. 

PER  CURIAM.  Motion  for  reargument 
:ranted.    Reargument  8«t  down  for  March  28th. 

VILLAGE  OF  CHARTXyTTE,  Appellant  ▼. 
'^EON,  Respondent  (Supreme  Court,  Appel- 
ate Division,  Fourth  Department  March  31. 
1011.)  Action  by  the  Village  of  Charlotte 
igainst  John  M.  Keon. 

PER  CURIAM.  On  reaxgument.  Judgment 
iffirmed,  with  coats. 

McLENNAN,  P.  J.,  dissents,  upon  the 
rrounds  stated  in  his  opinion  handed  down  on 
'ormer  decision  (128  K.  Y.  Supp.  gO),  made 
tfarch  8.  Wl. 


WADE,  Appellant,  v.  TOWN  OF  WORCES- 
TER, Respondent  (Supreme  Court,  Appellate 
Division,  Third  Department  March  23,  1911.) 
Action  by  Pearl  Wade  against  the  Town  of 
Worcester.  No  opinion.  Motion  denied.  See. 
also,  127  N.  Y.  Supp.  1148. 

WAKEFIELD  v.  GAYNOR  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  7.  1911.)  Action  by  Wilson  F.  Wakefi-M 
against  Philip  B.  Gaynor  and  others.  No  opin- 
ion. Judgment  affirmed,  with  costs  to  be  paid 
by  the  appellants  personally. 

WALLACE  V.  WALLACE.  (Supreme  Court. 
Appellate  Division,  Third  Department  March 
21,  1911.)  Action  by  Mary  WaUace  against 
Patrick  H.  Wallace. 

PER  CURIAM.  Application  denied,  with 
leave  to  petitioner  to  make  and  file  and  serve 
upon  the  attorney  for  the  plaintiff,  on  or  before 
Wednesday  noon,  22d  of  Afarch,  affidavits  show- 
ing his  inability  to  pay  the  fine  for  which  he  i« 
Imprisoned,  as  a  basis  for  a  modification  of  the 
original  order  of  this  court,  to  which  affidavits 
the  plaintiff  may  file  replving  affidavits  on  or 
before  12  o'clock  of  the  2.3d  of  March.  See. 
also,  140  App.  Div.  800,  125  N.  Y.  Supp.  561. 

WALLACE  V.  WALLACE.  (Supreme  Court, 
Appellate  Division.  Third  Department  March 
2.3.  1911.)  Action  by  Mary  Wallace  against 
Patrick  H.  Wallace. 

PER  CURIAM.  Order  a40  App.  Div.  800, 
125  N.  Y.  Supp.  561)  dated  September  13.  19^ 
and  filed  with  the  clerk  of  this  court  November 
17,  1910,  modified,  so  as  to  provide  at  the  enH 
thereof:  Defendant  may  apply  at  any  Special 
Term,  upon  five  days*  notice  to  the  plaintiff, 
for  a  release  from  said  imprisonment,  upon 
showing  that  he  is  wholly  unable  to  pax  the 
fine  imposed  herein. 

In  re  WALLACH.  (Supreme  Court,  Appel- 
late Division.  First  Department.  March  17, 
1911.)  In  the  matter  of  Karl  M.  Wallach,  de- 
ceased. S.  J.  Liebeskind,  for  appellant  B.  F. 
WoUman,  for  respondent  No  opinion.  Order 
affirmed,  with  SIO  costs  and  disbursements.  Or- 
der filed.    See.  also,  128  N.  Y.  Supp.  1020. 


WALLACH  et  al.  v.  PAUWELS  et  al.  (two 
cases).  (Supreme  Court  Appellate  Division, 
First  Department  March  31,  1911.)  Actions 
by  Isabel  R.  Wallach  and  others  against  Rob- 
ert P.  Pauwels  and  others.  No  opinion.  Ap- 
plication granted*    Order  signed. 


WARD  V.  NEW  YORK  CENT.  &  H.  R.  R. 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  March  31,  1911.)  Action  by  Elis- 
abeth Ward,  as  administratrix,  against  the  New 
York  Ontral  A  Hudson  River  KaUroad  Com- 
pany. No  opinion.  Motion  to  dismiss  appeal 
granted*  with  $10  costs.    Order  filed. 
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WATSON,  Appellant,  v.  SYRACUSE  RAP- 
ID TRANSIT  RY.  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. Mardi  22,  1911.)  Action  by  Alex- 
ander Watson  against  the  Syracuse  Rapid 
Transit  Railway  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

SPRING  and  KRUSE,  JJ.,  dissent,  upon  the 
;?round  that  the  evidence  is  sufficient  to  estab- 
lish that  the  conduct  of  the  motorman  was  reck- 
less.   See,  also,  126  N.  Y.  Supp.  1150. 


WEBSTER,  Respondent,  v.  ABBOTT  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  10,  1911.)  Ac- 
tion by  George  B.  Webster  against  ClaAe  H. 
Abbott  and  another.  G.  A.  McLaughlin,  for 
appellants.  G.  H.  Corey,  for  respondent.  No 
opinion.  Determination  (117  N.  Y.  Supp.  949) 
affirmed,  with  costs.  Order  filed.  See,  also, 
140  App.  Div.  935,  126  N.  Y.  Supp.  1150. 

WEIL  et  al.  v.  HARBERGER  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  31,  1911.)  Appeal  from  Special 
Term,  New  York  County.  Action  by  Jonas 
Weil  and  another  against  Henry  Harberger,  im- 
pleaded. Prom  a  judgment  for  plaintiffs,  de- 
fendant Harberger  appeals.  Affirmed.  See,  al- 
so, 67  Misc.  Rep.  227,  124  N.  Y.  Supp.  473. 
Joseph  G.  Engel,  for  appellant  Malcolm  Sund- 
heimer,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

McLaughlin,  J.  I  dissent,  upon  the 
ground  that  an  Issue  was  raised  by  the  answer 
as  to  the  amount  which  was  owing  to  plaintiffs, 
and  for  that  reason  judgment  could  not  be  di- 
rected, under  section  547  of  the  Code  of  Civil 
Procedure. 

WBINBAUM  V.  McMARTIN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  13,  1911.)  Action  by  Emanuel  Weinbaum 
against  John  McMartin  and  others.  No  opin- 
ion. Application  denied,  with  $10  costs.  Or- 
der signed. 

In  re  WEST  212TH  ST.  IN  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department.  April  13,  1911.)  In  the 
matter  of  West  212th  Street  in  City  of  New 
York.  No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 

In  re  WEST  212TH  ST.  IN  CJTTY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division, 
First  Department.  April  13,  1911.)  In  the 
matter  of  West  212th  Street  in  the  City  of 
New  York.  No  opinion.  Motion  to  vacate  or- 
der denied,  without  coats.  Settle  order  on  no- 
tice.    See,  also,  infra. 

In  re  WEST  212TH  ST.  IN  CITY  OF  NEW 
YORK.  (Supreme  Court.  Appellate  Division, 
First   Department.     April  13,  1911.)     In  the 


matter  of  West  212th  Street  In  the  City  "? 
New  York.  No  opinion.  Motion  to  dismiss  aj- 
peal  denied.    Order  filed.     See,  also,  supra. 

WHIDBEE,  Appellant,  v.  POSTER  PUir? 
WORKS  et  al..  Respondents.  (Supreme  Coi:r. 
Appellate  Division,  Second  Department.  A; :.. 
21,  1911.)  Action  by  Frank  J.  Whidbee  aga.  i*. 
the  Foster  Pump  Works  and  others.  No  opin- 
ion. Judgment  and  order  affirmed  by  defaul'^ 
with  costs. 

WHIPPLE,  Respondent,  ▼.  PUL.LMAN 
MFG.  CO.,  Appellant  (Supreme  Court,  App* 
late  Division,  Fourth  Department.  March  .11. 
1911.)  Action  by  Merritt  P.  Whipple  again-^ 
the  Pullman  Manufacturing  Company.  N- 
opinion.  Judgment  and  order  affirmed,  wi:i 
costs. 

WIENER  V.  BASS  et  al.  (Supreme  Conn. 
Appellate  Division,  Second  Department.  Apri^ 
21,  1911.)  Action  by  George  Wiener  «gaiD>: 
Rosabella  Bass  and  others.  No  opinion.  Or- 
der aflirmed,  with  |10  costs  and  disbarsement^. 
See,  also,  129  App.  Div.  926»  114  N.  Y.  Supj-- 


WILLARD  V.  FERGUSON.  (Supreme  Coort 
Appellate  Division,  First  Department.  Manh 
17,  1911.)  Action  by  Eusene  S.  Willapi 
against  John  W.  Ferguson.  No  opinion.  Mo- 
tion to  dismiss  appeal  denied,  without  cosr.<. 
Order  filed.  See,  also.  122  App.  Div.  893.  !<»• 
N.  Y.  Supp.  1160;  125  App.  Div.  909,  110  N 
Y.  Supp.  909. 

WILLARD,  Appellant,  v.  FERGUSON.  Re- 
spondent (Supreme  Court,  Appellate  Divisioo. 
First  I>epartment.  March  31,  1911.)  Action 
by  Eugene  S.  Willard  against  John  W.  Ferrj- 
son.  R^  M.  Ward,  for  appellant.  J.  N.  Blair, 
for  respondent.  No  opinion.  Order  affirmM. 
with  $10  costs  and  disbursements.  Order  fi]*-d. 
See,  also.  122  App.  Div.  893,  106  N.  Y.  Snpp. 
1150;  125  App.  Div.  868,  110  N.  Y.  Supp.  900. 

WILLETS,  Respondent,  ▼.  POOR,  Appellant 
et  al.  (Supreme  Court,  Appellate  Division,  Seo 
ond  Department.  April  21,  1911.)  Action  by 
Howard  Willets  against  Henry  W.  Poor,  in- 
pleaded  with  others.  For  former  opinion,  se^ 
141  App.  Div.  743,  126  N.  Y.  Supp.  926. 

PER  CURIAM.  Motion  for  reargument  d^ 
nied,  with  $10  costs.  See,  also,  127  N.  T. 
Supp.  1150. 

WII>LIAMS  V.  CITY  OF  NEW  YORK 
(Supreme  Court:  Appellate  Division,  First  De- 
partment April  13,  1911.)  Action  by  Caroljo 
E.  Williams  against  the  City  of  New  Yort 
No  opinion.  Motion  to  dismiss  appeal  granted. 
with  $10  costs.     Order  filed. 

WILLIAMS  T.  JOLINE  et  al.  (Supraoe 
Court,  Appellate  Division,   First  Department 
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March  17,  1911.)  Action  by  Anna  P.  Williamg 
against  Adrian  H.  Joline  and  others,  as  re- 
ceivers, etc.  No  opinion.  Application  denied, 
with  $10  costs.  Order  signed.  See,  also,  12(5 
N.  Y.  Supp.  417.      

WTLIiSON,  Respondent,  v.  FAXTON,  WIL- 
T^AMS  Sc  FAXTON,  Appellants.  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
March  29,  1911.)  Action  bv  Fannie  E.  Willson 
a)?ainst  Faxton,  Williams  &  Faxton.  No  opin- 
ion. Motion  to  amend  decision  (138  App.  Div. 
^59,  122  N.  Y.  Supp.  778)  denied. 


WINN  et  aL,  Respondents,  v.  JACOBS,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
>:ion.  Second  Department.  April  21,  1911.)  Ac- 
tion  by  Willis  H.  Winn  and  another  against 
Louis  Jacobs  and  another.  No  opinion.  Judg- 
ment of  the  Municipal  Court  affirmed,  with 
<-osts. 

WIRSING  ▼.  SAUER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  13, 
1911.)  Action  by  Peter  F.  Wirsing  against  John 
Sauer.  No  opinion.  Motion  to  dismiss  appeal 
IT  ran  ted,  with  $10  costs.  Order  filed.  See,  also, 
127  N.  Y.  Supp.  1150. 

WITTE,  Appellant,  v.  KOERNBR.  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  17,  1911.)  Action  by 
Alexis  Witte  against  Elizabeth  Koemer. 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  the  final  award  of 
costs,  upon  the  ground  that,  the  court  having 
found  as  a  fact  that  there  was  and  is  no  access 
to  the  premises  over  anv  public  highway  and 
that  there  is  no  public  highway  adjoining  the 
premises,  the  conclusion  of  law  dismissing  the 
complaint  is  inconsistent  therewith.  See,  also, 
123  App.  Div.  824^  108  N.  Y.  Supp.  560. 


WOOD,  Respondent,  y.  ORD WAY,  Appel- 
lant. (Supreme  Court,  Appellate  IMvision, 
Third  Department.    March  8,  1911.)    Action  by 


Eugene  S.  Wood  against  Portus  R.  Ordway. 
See,  also,  63  Misc.  Rep.  181,  118  N.  Y.  Supp. 
422. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

HOUGHTON,  J.,  dissents. 


WOOD  et  al.,  Respondents,  v.  WISD  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March.  28,  1911.) 
Action  by  Wilbur  B.  Wood  ami  another  against 
Charles  C  Wise  and  another.  No  opinion. 
Motion  for  stav  granted,  on  condition  that  with- 
in 10  days  defendants  file  security  in  the  sum 
of  $5,000;  otherwise,  motion  denied,  with  $10 
costs. 

In  re  WORKMAN.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  March  24, 
1911.)  In  the  matter  of  the  application  of  Hen- 
ry C.  Workman,  for  admission  to  the  bar.  No 
opinion.    Application  granted. 

YABLONSKY,  Appellant,  v.  FISHKIN.  Re- 
spondent. (Supreme  Court,  Appellate  Division. 
Second  Department.  April  21,  1911.)  Action 
by  Abraham  Yablonslcy  against  Max  Fishkin. 
No  opinion.  Order  of  the  Municipal  Court  af- 
firmed, with  costs. 


ZIEGLER  V.  FRIEDMAN  &  GORDON 
IRON  WORKS.  (Supreme  Court.  Appellate 
Division,  First  Department.  April  13,  1911.) 
Action  by  Andrew  Ziegler  against  the  Fried- 
man &  Gordon  Iron  Works.  No  opinion.  Ap- 
plication denied,  with  $10  costs.  Order  signed. 
S«e,  also,  127  N.  Y.  Supp.  457. 


PEOPLE  V.  FIELDS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  December 
9.  1910.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Lizzie  Fields.  No 
opinion.  See  memorandum.  See,  also,  128  K 
Y.  Supp.  1138. 


End  of  Cases  in  Vol.  12S. 
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ABANDONMENT. 

See  Highways,  {|  75-79;  Licenses,  {  54. 

ABATEMENT  AND  REVIVAL 

V.   DEATH  OF  PARTY  AND  REVIVAIi 
OF  ACTION. 

(A)  AbatemcAt   or   SnrrlTal   of  Aetlon. 

i  54.  Under  Decedent  Estate  Law,  |  120, 
and  Code  Oiv.  Proc  i  3343,  subd.  9,  an  action 
for  damages  through  the  unanthorised  use  of 
plaintiiTs  name  and  picture,  brought  under  Civil 
Rights  Law,  H_60,  51,  held  not  to  survive  plain- 
tiflTs  death.— Wyatt  v.  HalFs  Portrait  Studio 
(Sup.)  247. 

§  55.  For  an  action  to  survive  against 
wrongdoer's  estate,  under  Decedent*s  Estste 
Law,  S  120,  it  is  not  necessary  that  the  wrong- 
doer profited  by  bis  wrong.— Mayer  v.  Ektheiler 
(Sup.)  807. 

ABSENTEES. 

See  Bzecutors  and  Administrators,  S  20. 

ABSTRACTS  OF  TITLE. 

See  Specific  Performance,  {  130:  Taxation,  | 
391 ;    Vendor  and  Purchaser,  S  334. 

ACCEPTANCE. 

Se«  Dedication,  |  85;   Sales,  ^i  23.  1S2. 

ACCIDENT  INSURANCE. 

See  ESvidence,  S  405. 

ACCOMPLICES. 

See  Criminal  Law,  i  511. 

ACCORD  AND  SATISFACTION. 

S  11.  A  part  payment  of  money  collected  by 
an  attorney  for  his  client  held  not  an  accord 
and  satisfaction.— General  Fireproof  Const.  Co. 
V.  Butterfield  (Sup.)  407. 

ACCOUNT. 

See  Executors  and  Administrators,  ${  227,  460- 
491;  Limitation  of  Actions,  {  103;  Wills,  | 
702. 

ACCOUNT  STATED. 

S  3.  Statement  of  the  essentials  of  an  ac- 
count stated.— Bauer  v.  Ambs  (Sup.)  1024. 


I  19.  Finding  of  an  account  stated  in  a  suit 
against  a  debtor*s  wife  held  against  the  weight 
of  the  evidence.— Bauer  y.  Ambs  (Sup.)  1024. 

ACCUMULATIONS. 

See  Perpetuities,  {  0. 

ACKNOWLEDGMENT. 

See  Landlord  and  Tenant,  {  83. 

H.  TAKING  AKD  OERTIFIOATE. 

I  36.  Under  the  statute  in  force  in  1893,  a 
certificate  of  acknowledgment  of  a  deed  held  to 
sufficiently  describe  the  place  of  residence  of 
the  acknowledging  witness.— Hea ton  y.  Gris- 
wold  (Sup.)  749. 

ACTION. 

See  Abatement  and  Revival;  Dismissal  and 
Nonsuit;  E)xecution,  i  411;  Lis  Pendens,  { 
22. 

HI.  JOINDER,   8PUTTINO,   CONSOLI- 
DATION. AND  SEVERANCE. 

S  45.  Where  the  transaction  or  series  of 
transactions  gives  rise  to  different  causes  of  ac- 
tion at  the  election  of  the  plaintiff,  he  must 
elect  between  them.— Hill  v.  McKane  (Sup.) 
819. 

fi  45.  Where  two  or  more  causes  of  action 
arise  out  of  wholly  disconnected  facts,  there  can 
be  no  inconsistency  between  them.— Hill  v.  Mc- 
Kane (Sup.)  819. 

S  47.  A  complaint  held  to  state  inconsistent 
causes  of  action,  within  Code  Civ.  Proc.  §  484. 
—Hill  V.  McKane  (Sup.)  819. 

S  48.  Under  Code  Civ.  Proc.  S  484,  a  com- 
plaint may  state  two  or  more  causes  of  action, 
even  though  it  is  apparent  that  both  the  alleged 
causes  of  action  arose  from  the  same  transac- 
tion, and  that  only  one  cause  of  action  can  in 
fact  exist.— Hill  v.  McKane  (Sup.)  819. 

I  57.  A  purchaser,  sued  for  goods  sold  under 
a  certain  contract,  held  not  entitled  to  consoli- 
date that  action  with  one  brought  by  defend- 
ant; the  remedy  being  according  to  Municipal 
(^ourt  Act,  f  157.— International  Post  Card  Co. 
V.  Lithograph  &  Mfg.  Co.  of  the  United  States 
(Sup.)  780. 

§  60.  Under  the  circumstance,  held  error  to 
direct  a  severance  of  an  action  from  a  counter- 
claim ;  defendant  being  entitled  to  plead  a  coun- 
terclaim.—H.  Koehler  &  Co,  v.  Adams  (Sup.) 
707. 


For  caSM  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Indexes  see 
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f  60.  By  replying  to  a  counterclaim,  plain- 
tiff held  not  to  have  waived  any  right,  as  the 
right  to  move  for  a  severance.— H.  Koehler  & 
Co.  v.  Adams  (Sup.)  707. 

S  60.  Code  Civ.  Proc.  §  511,  relating  to  the 
severance  of  actions,  does  not  apply  where  the 
answer  pleads  a  counterclaim  for  more  than  it 
admits  to  be  due  the  plaintiff.— H.  Koehler  & 
Co.  V.  Adams  (Sup.)  707. 

IV.    COBCMENCEBCENT,  PROSECUTION, 
AND   TERMIHATIOH. 

I  65.  In  an  action  at  law,  the  rights  of  the 
parties  are  to  be  determined  as  of  the  time 
when  the  action  was  commenced.— Wegner 
Mach.  Co.  V.  Taylor  (Sup.)  309. 

{  68.  The  trial  of  an  action  should  not  be 
stayed  until  after  the  issue  has  been  joined.— 
International  Post  Card  Co.  v.  Lithograph  & 
Mfg.  Co.  of  the  United  States  (Sup.)  780. 

§  69.  Where  plaintiff  is  privy  to  the  defend- 
ants in  certain  actions  in  the  Supreme  Court, 
and  a  judgment  in  one  action  will  dispose  of  the 
controversy  in  all  the  other  actions,  a  case  for 
a  stay  is  presented,  even  though  the  parties  may 
not  be  identically  the  same  in  both  courts.— 
Gibbs  V.  Kahn  (City  Ct.)  253. 

ADJOINING  LANDOWNERS. 

See  Municipal  Corporations,  S  747, 

ADJUSTMENT. 

See  Insurance,  S  574. 

ADMINISTRATION. 

See  Bxecutors  and  Administrators. 

ADMISSIONS. 

See  Evidence,  §§  215-265;  iPleading,  §§  36,  129, 
214. 

ADVANCES. 

See  Factors,  i  66;  Pawnbrokers,  8  5. 

ADVERSE  POSSESSION. 

See  Husband  and  Wife,  §  16;  Mortgages,  §  427: 
Municipal  Corporations,  §  838;  Nuisance,  § 
11. 

I.   NATURE   AND   REQUISITES. 

(A)   Acanlaition  of  RIsbta  by  Prescription 
in  General. 

§  11.  Adverse  possession  depends  on  the  in- 
tention of  the  person  in  possession  to  bold  ad- 
versely to  every  other  title,— Timmerman  v. 
Cohn  (Sup.)  770. 

(B)  Actual  PosveiiHion. 

§  14.  Evidence  held  not  to  show  title  by 
adverse  possession  under  Code  Civ.  Proc.  §§ 
;^G0,  370.— Reynolds  v.  White  (Sup.)  529. 


(C)   Visible  and  Notorlowi  PosseMiton. 

f  33.  Evidence  held  to  show  that  a  grantee 
of  land  knew  when  he  took  the  deed  that  part 
of  the  land  conveyed  was  in  the  adverse  posset:- 
sion  of  another,  and  had  been  so  for  14  years. 
—Timmerman  v.  Cohn  (Sup.)  770. 

(F)  Hostile  Cl&araeier  of  Possession. 

S  60.  The  grantee  of  certain  property  sought 
to  be  taken  by  a  city  for  street  purposes  held 
not  to  have  title  by  adverse  possession.— In  re 
Van  Alst  Ave.  in  City  of  New  York  (Sup.)  371. 

S  63.  Possession  of  husband  of  grantor  held 
adverse  to  grantee  from  the  time  of  vesting  of 
title.— Timmerman  v.  Cohn  (Sup.)   770. 

S  70.  Claim  of  title  may  be  evidenced  by 
acts  alone  as  well  as  by  assertion. — ^Timmerman 
V.  Cohn  (Sup.)  770. 

f  85.  Possession  accompanied  by  the  usual 
acts  of  ownership  is  presumed  adverse  till 
shown  to  be  otherwise. — Timmerman  v.  Cubn 
(Sup.)  770. 

ADVERTISING. 

See  Contracts,  |  10;  Damages,  |  120;  licenses. 

§  54. 

ADVICE  OF  COUNSEL. 

See  Malicious  Prosecution. 

AFFIDAVITS. 

See   Attachment,  |  108;    Courts,   f  189;    Dis- 
covery, §§  51,  55 ;  Process,  |  96. 


1 


29. 


By  clerk  of  attorney,  see  Attorney  and  Client, 

AGENCY. 

See  Principal  and  Agent 

AGREED  CASE. 

See  Submission  of  CJontroversy. 

AGREEMENT. 

See  Partition,  $  22. 

AGRICULTURE. 

See  (Constitutional  Law,  I  296. 

ALIENATION. 

Of  afifections,  see  Husband  and  Wife,  {  324. 

ALIENS. 

I.   DISABHilTIES. 

§  6.  The  general  rule  is  that  an  alien  cannot 
take  and  hold  realty  in  the  United  States,— 
Douglass  V.  Douglass  (Sup.)  912. 

§  9.  Persons  held  not  precluded  from  inh.^^ 
iting  because  their  relationship  to  deced*»nt 
must  be  traced  through  alien  ancestors,  und<»r 
Decedent  Estate  Law,  S  86.— Douglass  v.  Doug- 
lass (Sup.)  912. 
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ALIMONY. 

iSee  Divorce,  H  213,  331. 

ALLOWANCE 

3f  claims  against  estate  of  decedents,  see  Exec- 
utors and  Administrators,  iS  227-444. 

AMENDMENT. 

i;ee  Parties,  |  95. 

[n  condemnation  proceedings,  see  Eminent  Do- 
main, I  194. 

ANIMALS. 

f^ee  Auctions  and  Auctioneers. 
Injuries  by  on   street,  see  Municipal  Corpora- 
tions, S  ?06. 

ANNULMENT. 

See  Marriage,  H  3,  19,  57. 

ANSWER. 

See  Pleading,  §{  87-132. 

APPEAL 

See  Costs,  SI  238-256;  Courts,  i  190;  Bminent 
Domain,  §  253;  Executors  and  Administra- 
tors, S  439;  Intoxicating  Liquors,  S  253:  Mu- 
ni(  ipal  Corporations.  $  218;  New  Trial,  §  163; 
Pleading,  I  350;  Stipulations,  S  6;  Taxation, 
S§  493-496,  900;   Wills,  §§  384-388. 

HI.  DECISIONS   REVIEWABLE. 

(F)   Mode  of  Rendition,  Form,   and  flSntry 
of  Judgment  or  Order. 

I  127.  No  appeal  lies  from  a  judgment  enter- 
ed on  default.— ladone  v.  Fusco  (Sup.)  84. 

TV.  RIGHT   OF   REVIEW. 

(A)  Persons  Bntltled. 

I  151.  An  executor  held  to  have  properly  ap- 
pealed from  an  interlocutory  judgment  in  parti- 
tion, though  no  relief  was  awarded  against  him. 
-Skidmore  v.  Gueutal  (Sup.)  402. 

V.   PRESENTATION   AND  RESERVA- 

TION  IN  LOWER  COURT  OF 

GROUNDS  OF  REVIEW. 

[A)  Issues  and  <inestlons  In  Iiower  Conrt. 

S  173.  A  defendant  cannot  on  appeal  defeat 
I  judgment  by  proving  defenses  which  were  nei- 
ther pleaded  nor  proven  below. — Bigelow  v. 
VVoolvertbn  (Sup.)  998. 

(C)  Exceptions. 

I  2S0.  Defendant  by  mo  vine  for  a  directed 
rerdict  held  not  to  preclude  himself  from  urg- 
Inc:  on  appeal  error  in  admitting  evidence.— 
Strobel  &  Wilken  Co.  v.  Weisen  (Sup.)  798. 


Vn.    REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(B)  Petition    or    Prmyer»    Allo-frnnee»    and 
Certlfloate  or  AlBdaTlt. 

yS68.  In  view  of  Code  Giv.  Proc.  S§  3191, 
,  an  appeal  from  an  order  of  the  Appellate 
Term  awarding  a  new  trial  on  appeal  from  the 
City  Court  must  be  dismissed,  where  the  plain* 
tiff  failed  to  file  an  assent  that  judgment  ab- 
solute be  rendered  against  him  if  the  order  be 
affirmed.— Lordi  v.  People's  Surety  Co.  (Sup.) 

XII.   RRIEFS. 

S  767.  Where  appellants  brief  contained  im- 
proper strictures  against  the  justice  from  whose 
decision  the  appeal  was  taken,  the  brief  will 
be  stricken.— Mann  ▼.  Hefter  (Sup.)  663. 

XVI.   REVIEW. 
(O  Parties  Entitled  to  Allege  Brror* 

S  877.  An  assignee  of  a  beneficiary  in  a 
trust  held  not  interested  in  the  distribution  of 
the  trust  where  his  assignment  has  been  ad- 
judged invalid.— Mercantile  Trust  Co.  v.  Gim- 
bemat  (Sup.)  751. 

(ES)  Presnmptions. 

I  926.  Where  documents  excluded  by  the  tri- 
al court  were  not  contained  in  the  record,  held, 
that  it  will  be  presumed  that  the  contents  of 
such  documents  were  material  to  the  issue. — 
Douler  t.  Prudential  Ins.  Co.  of  America  (Sup.) 
396. 

S  927.  On  plaintiff's  appeal  from- a  judgment 
of  nonsuit,  the  view  of  the  evidence  most  fa- 
vorable to  him  which  the  jury  could  have  taken 
must  be  taken.— Reid  v.  Long  Island  R.  Co. 
(Sup.)  1074. 

S  930.  A  general  verdict  raises  a  presump- 
tion that  all  material  questions  of  fact  were  de- 
termined against  the  losing  party.- Colaizzi  v. 
Pennsylvania  R.  Co.  (Sup.)  312. 

S  933.  Where  no  ground  is  stated  in  an  or- 
der granting  a  new  trial,  it  will  be  presumed, 
under  rule  31,  General  Rjiiles  of  Practice,  that 
it  was  made  on  exceptions  taken  during  the 
trial.— Clarke  v.  Acme  Bldg.  Co.  (Sup.)  88, 

§  934.  A  finding  vital  to  the  judgment,  not 
made  by  the  trial  court,  cannot  be  supplied  by 
the  appellate  court.— Kelly  v.  Buck  (Sup.)  918. 


(G)   <laeMtlon«  of  Fact.  Verdicts,  and  Flnd« 
lns»* 

S  990.  To  justify  setting  aside  a  verdict  on 
conflicting  evidence,  it  must  be  against  the 
weight  of  the  evidence.— Kuntz  v.  Howard 
(Sup.)  101. 

S  1001.  The  court  on  appeal  held  authorized 
to  disturb  a  verdict  only  on  the  theory  that  it 
is  against  the  weight  of  the  evidence.— Thomp- 
son V.  Post  &  McCord  (Sup.)  220. 

S  1()02.  A  verdict  on  conflicting  evidence 
held  conclusive.— Fitzpatrick  v.  Knights  of  Co- 
lumbus (Slip.)  366. 

$  1011.  Findings  of  fact  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal.— Karsch 
v.  Kalabza  (Sup.)  1027. 
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(H)  Harmless  Brror. 

I  1031.  An  erroneous  instruction  on  con- 
tributory negligence»  in  an  action  for  injuries 
by  the  administratrix  of  an  intestate,  must  be 
presumed  to  have  diverted  the  attention  of 
the  jury  from  the  proper  issues  to  defendant's 
prejudice.— Sheehan  y.  Nassau  Electric  R.  Co. 
(8up.)  545. 

§  1031.  Misconduct  of  counsel  presumed  to 
be  prejudicial,  irrespective  of  the  facts.— Green- 
berg  v.  Shindel  (Sup.)  661. 

I  1031.  In  a  tort  action,  evidence  as  to  de- 
fendant's wealth  is  presumably  prejudicial. — 
Madigan  y.  Town  of  Schaghticoke  (Sup.)  800. 

i  1044.  In  view  of  Code  Civ.  Proc.  §  721, 
the  failure  of  the  referee  to  note  in  the  margin 
of  the  propositions  of  law  and  facts  submitted 
by  defendant  the  manner  in  which  each  propo- 
sition was  disposed  of  as  required  by  section 
1023,  held  not  reversible  error.— Stickles  v.  Mill- 
er (Sup.)  487. 

I  1048.  In  an  action  for  breach  of  contract 
to  purchase  goods,  exclusion  of  evidence  on 
cro89-examination  of  the  seller's  agent  as  to 
whether  he  had  in  mind  in  making  the  sale  the 
limitation  of  the  buyer's  agent's  authority  held 
prejudicial.— Gaspard  v.  Fourteenth  Street  Store 
(Sup.)  53. 

I  1050.  Error  in  the  admission  of  evidence 
as  to  the  contents  of  a  letter  h^ld  not  harmless. 
—Standard  Fashion  Ck).  of  New  York  v.  Hen- 
nessy-Robinson  Co.  (Sup.)  22. 

I  1050.  The  admission  of  evidence  held  prej- 
udicial to  defendant  city  in  an  action  for  in- 
juries by  stepping  into  a  gutter. — O'Connor  v. 
City  of  Dunkirk  (Sup.)  358. 

I  1050.  Error  in  admitting  evidence  held 
prejudicial  to  defendant,— Strobel  &  Wilken  Co. 
v.  Weisen  (Sup.)   798. 

I  1050.  In  an  action  for  injuries  from  a  de- 
fect in  a  highway,  the  admission  of  evidence 
as  to  the  assessed  valuation  of  defendant  town 
held  prejudicially  erroneous.— Madigan  v.  Town 
of  Schaghticoke  (Sup.)  800. 

§  1051.  Admission  of  certain  evidence,  in  an 
action  for  the  death  of  one  run  over  by  a  street 
car,  held  not  reversible  error.— Zucker  v.  Whit- 
ridge  (Sup.)  233. 

§  1052.  In  an  action  for  compensation  under 
a  building  contract,  admission  of  evidence  of  a 
witness  not  shown  to  be  comoetent  to  testify 
held  harmless  error.— Zack  v.  Gans  (Sup.)  737. 

§  1056.  The  erroneous  exclusion  of  evidence 
of  a  corroborative  nature  cannot  be  regarded  as 
harmless  error.— Douler  v.  Prudential  Ins.  Co. 
of  America  (Sup.)  396. 

XVII.   DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 

(C)  Modlllcatlon. 

§  1152.  The  court  on  appeal  can  modify  a 
judgment  to  conform  to  a  prior  judgment. — 
Mercantile  Trust  Co.  v.  Gimbemat  (Sup.)  751. , 


(D)  Reversal. 

I  1175.  The  Appellate  Division  may  dismifs 
the  complaint  upon  reversal  of  a  judgment  for 
plaintiff  without  granting  a  new  trial,  thonirb 
all  of  the  trial  court's  findings  are  not  approvf^: 
by  it.— Westown  Realty  Co.  ▼.  Keller  (Sup. 
518. 

§  1176.  Though  the  Supreme  Court  rever«-^: 
a  judgment  against  the  plaintiff,  it  will  not  <i  - 
rect  one  in  his  favor,  where  an  iBsae  of  fact  i> 
involved  in  a  defense  pleaded.- Schwartz  r. 
Smith  (Sup.)  1. 

S  1177.    On  reversal  of  a  jadgment  dismi^^ 

ing  the  complaint,  held,  that  a  new  trial  mii«: 
be  ordered  In  stated  circumstances.— Coventry 
V.  McCreery  (Sup.)  765. 

APPEARANCE. 

See  Execution,  |  378. 

i  14.  On  a  special  appearance  to  object  t^ 
the  jurisdiction  of  the  court,  held^  defends n: 
cannot  object  to  a  mere  irregularity  in  an  af- 
fidavit—De  Graff  V.  De  Graff  (Sup.)  672. 

APPLICATION. 

See  Corporations,  S  17;   Discovery,  |  51. 

APPOINTMENT. 

See  CTbunties,  |}  62,  64;  Executors  and  Adtcin- 
istrators,  |  20;    Officers;    Wills,  §  384. 

APPORTIONMENT. 

See  Taxation,  i  299. 

Of  cost  of  constructing  or  improving  highn-aj. 
see  Highways,  S  119. 

APPRAISAL 

See  Taxation,  {  895. 

APPRAISERS. 

See  Insurance,  I  574;   Landlord  and  Tenant.    | 

ARGUMENT  OF  COUNSEL 

See  Trial,  {{  10&-133. 

ARREST. 

See  Money  Received,  |  8. 

ARREST  OF  JUDGMENT. 

See  Criminal  Law,  §  968. 

ASSAULT  AND  BATTERY, 
n.  cBiMnrAX.  bespomsibiutt. 

(A)  Offenses. 

S  67.    That  one  voluntarily  or  willingly  t&k»*4 
part  in  a  quarrel  does  not  deprive  him  of  :  *9 
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right  of  defending  himself  from  death  or  seri- 
ous bodily  harm.— People  y.  Pagnotta  (Sup.) 
1061. 

ASSENT. 

See  Marriage,  |  19. 

ASSESSMENT. 

See  Taxation,  SI  209-496,  806. 

ASSESSMENT  ROLLS. 

See  TaxaUon,  U  415-421. 

ASSIGNMENTS. 

See  Bills  and  Notes,  J  497;  Courts,  I  188: 
Mortjwges,  SS  224,  257,  275,  317;  Pledges,  f 
18;   Usury. 

Of  liquor  tax  certificate,  see  Intoxicating  Liq- 
uors, I  103. 

I.   REQUISITES  AND  VAUDITT. 

(A)  Property,  Estates,  and  Ri^bts  AsMtffn* 

able. 

I  12.  An  assignment  of  future  wages  held  in- 
Talid.— Thompson  v.  Gimbel  Bros.  (Sup.)  210. 

(B)  Mode    aad   Ba1lleleno7    of   Asslffninent. 

§  52.  An  agreement  held  not  to  justify  a 
court  of  equity  in  holding  that  it  operated  as 
an  equitable  assignment  of  the  fund  in  defend- 
ant's hands.— Wright  Co.  v.  Aero  Corporation 
(Sup.>  726. 

S  57.  The  failure  of  a  lender  to  an  employ^ 
to  comply  with  Personal  Property  Law,  {  42,  by 
notifying  the  employer,  held  to  defeat  an  action 
asrainst  him.— Thompson  y.  Gimbel  Bros.  (Sup.) 

S  57.  An  action  on  an  assignment  of  wages 
to  be  earned  by  an  employ^  held  not  to  lie 
against  the  employer,  where  no  notice  of  lien 
was  filed  with  the  employer  as  required  by  Per- 
sonal Property  Law,  S  42,  subd.  2.— Bowley  v. 
Erie  R.  Co,  (Co.  Ct.)  468. 

S  57.  Certain  acts  held  a  compliance  with 
Pprsonal  Property  Law,  S  42,  relating  to  the 
filing  of  an  authenticated  copv  of  an  assign- 
ment of  wages  to  be  earned  in  the  future.— Bow- 
ley  T.  Erie  R.  Co.  (Co.  Ct.)  468. 

H.   OPERATION   AND   EFFECT. 

S  73.  An  assignment  of  interest  in  a  banic 
account  held  not  to  transfer,  as  against  the  as- 
signors* trustee  in  bankruptcy,  collateral  se- 
curing assignors'  debt  to  the  bank.— Klingbeil 
V.  Public  Bank  (Sup.)  674. 

{  85.  An  order  on  an  employer  to  pay  a  stat- 
ed sum  from  his  employe's  future  wages  held 
an  equitable  assignment  subject  to  previous  as- 
siirnments.- Bowley  v.  Erie  R.  Co.  (Co.  Ct.) 
468 

TV.  ACTIONS. 

S  121.  One  to  whom  a  participation  agree- 
ment was  assigned  was  the  real  party  in  In- 
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terest,  within  the  statute,  even  if  no  considera- 
tion was  given.— Ketcham  v.  Rowland  &  Shaf  to 
(Sup.)  695. 

§  129.  An  action  under  an  assignment  of  a 
part  of  the  wages  of  an  employ^  for  one  or  more 
separate  weeks  requires  the  presence  of  the  aa- 
signor  as  a  party.— Thompson  v.  Gimbel  Bros. 
(Sup.)  210. 

I  134.  To  justify  recovery  under  an  assign- 
ment of  wages,  certain  facts  held  required  to  be 
proved.— Thompson  v.  Gimbel  Bros.  (Sup.)  210. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

II.  CONSTBVCnON  AND  OPERATION 
IN   GENERAIi. 

§  195.  An  assignment  by  a  lessee  for  the 
benefit  of  creditors  held  to  include  a  claim  for 
rent  accruing  after  the  assignment.— In  re 
Whitney  (Sup.)  1034. 

V.    RIGHTS  ANB  REMEDIES  OF 
CREDITORS. 

(B)  Presentation,  Proof,   and  Paynaent   ot 
Claims. 

§  298.  A  lessor  conveying  the  property  held 
not  entitled  to  prove  a  claim  against  the  estate 
of  the  lessee  making  an  assignment  based  on 
rent  accruing  subsequent  to  the  conveyance.— 
In  re  Whitney  (Sup,)  1034. 

S  307.  An  assignee  for  the  benefit  of  cred- 
itors held  required  to  distribute  the  estate  ac^ 
cording  to  the  assignment— In  re  Whitney 
(Sup.)  1034. 

§  307.  A  reference  construed,  and  held  to 
vest  certain  power  in  the  referee.— In  re  Whit- 
ney (Sup.)  1034. 

ASSOCIATIONS. 

See  Evidence,  §§  215,  334;    Insurance,  SS  723- 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

S  6.  A  party  to  an  express  contract  need  not 
declare  specially  on  the  contract,  but  may  main- 
tain an  action  of  indebitatus  assumpsit.— Lnd- 
wig  Y.  Pusey  &  Jones  Co.  (Sup.)  72. 

ASSUMPTION. 

See  Mortgages,  {  415. 

Of  risk,  see  Master  and  Servant,  H  205-219. 

ATTACHMENT. 

m.  PR0CBEDIH08   TO   PROCURE. 

(B)  AflldaTlts. 

§  103.  A  complaint  and  affidavit  held  suffi- 
cient to  support  an  attachment.— Lud wig  ▼. 
Pusey  &  Jones  Co.  (Sup.)  72. 
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VH.  QUASHING.    VACATING,    DI8SO- 
liUTION.  OB  ABANDONMENT. 

I  248.  On  a  motion  to  vacate  an  attachment, 
the  complaint  ia  not  to  be  tested  as  on  a  de- 
murrer, nor  is  a  trial  on  the  merits  to  be  had.— 
Ludwig  V.  Pusey  &  Jones  Co.  (Sup.)  72. 

X.  lilABHilTIES    ON   BONBS   OB  UN- 
DEBTAKINGS. 

§  350.  In  an  action  on  an  attachment  bond, 
it  was  error  to  exclude  evidence  showing  legal 
services  to  defeat  the  attachment  suit.—Balin- 
sky  V.  Gross  (Sup.)  1062. 

§  351.  Defendant  in  attachment  can  recov- 
er counsel  fees  in  a  suit  on  the  attachment 
bond.~Balinsky  v.  Gross  (Sup.)  1062. 

§  351.  To  recovery  of  trial  expenses  in  ac- 
tion on  an  attachment  bond,  application  to  va- 
cate must  be  shown.— Balinsky  v.  Gross  (Sup.) 
1062. 

ATTORNEY  AND  CLIENT. 

See  Accord  and  Satisfaction;  Appeal,  §  1031; 
Attachment,  §  351;  Eminent  Domain,  S  265; 
Evidence,  j  246;  Malicious  Prosecution; 
Mortgages,  §  86;  Pleading,  §  317;  New  Trial. 
§  29;  Principal  and  Agent,  §  23;  Process,  § 
96;  Trial.  §§  109-133;  Trusts,  {  227;  Wit- 
nesses, I  202. 

Corporations  to  practice  law,  see  Corporations, 

I.   THE   OFFICE   OF   ATTORNEY. 

(B)  PrlTilesetf,    Disabilities,    and    Liabili- 
ties. 

§  29.  An  affidavit  on  motion  to  punish  a 
judgment  debtor  for  contempt  cannot  be  made 
by  the  managing  clerk  of  the  attorney  of  the 
judgment  creditor,  unless  expressly  authorized. 
—Eyre  v.  Stubbert  (Sup.)  4. 

(C)   Suspension    and    Disbarment. 

I  42.  An  attorney  held  guilty  of  misconduct 
justifying  his  disbarment. — In  re  Schapiro 
(Sup.)  852. 

$  44.  Under  the  facts  as  to  retention  by  an 
attorney  of  money  collected,  heldf  he  was  guilty 
of  misconduct,  for  which  he  will  be  disbarred. — 
In  re  Ironside  (Sup.)  125. 

§  44.  In  disbarment  proceedings  against  an 
attorney,  held,  that  he  was  guilty  of  unprofes- 
sional conduct,  and  should  be  disbarred.— In  re 
Spenser  (Sup.)  168. 

S  45.  Respondent  held  guilty  of  unprofession- 
al conduct  requiring  disbarment— In  re  Logan 
(Sup.)  134. 

§  53.  Disbarment  proceedings  against  attor- 
neys are  not  criminal  actions,  and  the  statutory 
rule  of  no  presumption  in  such  cases  does  not 
apply.— In  re  Spenser  (Sup.)  168. 


IV.   COMPENSATION  AND  UEH  OF 
ATTORNEY. 

(A)  Fees  and  Otber  Remvneratiom. 

§  144.  An  ambiguous  retainer  agreement 
must  be  construed  most  strongly  against  the 
attorney.— Butts  v.  Carey  (Sup.)  533. 

§  148.  Verdict  in  an  action  to  recover  airrf^ 
percentage  on  amount  collected  on  foreclo&iir*- 
of  a  mortgage  may  be  set  aside  for  its  &\\o^- 
ance  of  an  additional  sum  for  services  that  are 
necessarily  included  in  the  alleged  percentage.— 
Darrin  v.  Clay  (Sup.)  346. 

I  166.  In  an  action  to  recover  agreed  com- 
pensation for  foreclosure  of  a  mortgage,  admis- 
sion of  evidence  tending  to  show  defendant^ 
profit  on  the  transaction  of  which  the  mort- 
gage was  a  part  held  reversible  error. — Darrin 
V.  Clay  (Sup.)  346. 

(B)   Lien. 

S  176.  A  retainer  agreement  held  not  to  en- 
title an  attorney  to  a  decree  for  a  lien  on  pri>:»- 
erty  conveyed  by  the  client.— Butts  v.  Carej 
(Sup.)  533. 

S  184.  An  attorney's  lien  for  services  shurJd 
be  satisfied  out  of  property  subject  thereto  in 
th^  inverse  order  of  alienation,  in  case  of  con- 
veyance by  the  client.— Butts  v.  Carey  (SnpJ 
533. 

§  192.  A  finding  in  favor  of  an  attora^^y 
claiming  a  lien  on  premises  conveyed  by  th-^ 
client  held  not  to  establish  the  fact  adver5**ly 
to  the  defense  that  the  client's  equity  in  the 
remaining  premises  was  ample  to  satisfy  the 
lien.— Butts  v.  Carey  (Sup.)  533. 

ATTORNEY  GENERAL 

See  Grand  Jury,  i  34. 

AUCTIONS  AND  AUCTIONEERS. 

I  8.  Under  terms  of  auction  rnle«  a  buyer 
held  not  entitled  to  complain  of  breach  of  war- 
ranty of  horse  purchasea.— Wichtendahl  v.  Fiss. 
Doerr  &  Carroll  Horse  Co.  (Sup.)  92. 

AUDIT. 

See  Municipal  Orporations,  |  374. 

AUTHENTICATION. 

Of  documents  offered  in  evidence,  see  Evidea^v. 
§378. 

AUTHORITY. 

See  Brokers,  §  9. 

AUTOMOBILES. 

See  Bailment,  §  31:    Highways,  §  184:   Ltcd- 
lord  and  Tenant,  §  142;   Master  and  Senin:. 

II  205.  258,  302;  Municipal  Corporatiotts.  H 
705,  706;  Nuisance*  K  3,  23;  Witnesses,  i 
293. 

AUTOPSY. 

See  Dead  Bodies. 
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AWARD. 

$ee  Mandamus,  §|  106,  111. 

BAILMENT. 

5ee  Pledges. 

I  14.  A  contract  held  for  the  benefit  of  the 
>arties  so  that  the  bailee  was  only  liable  for 
vnnt  of  ordinary  care.— Allen  v.  Fulton  Motor 
;ar  Co.  (Sup.)  419. 

$  14.  A  merchant  held  required  to  exercise 
onie  degree  of  care  for  the  protection  of  wear- 
ng  apparel,  removed  In  the  store  by  a  cus- 
omer,  for  the  purpose  of  fitting  wearing  ap- 
)arel. — Delmour  v.  Forsythe  (Sup.)  649. 

§  31.  An  owner  delivering  an  automobile  to 
mother  for  repair  held  to  have  the  burden  of 
)roving  negligence  of  the  latter  resulting  in  a 
OSS  of  the  machine.— Allen  v.  Fulton  Motor 
:ar  Co.  (Sup.)  419. 

BALL  ROOMS. 

^ee  Principal  and  Agent,  {  14. 

BANKRUPTCY. 

See  Assignments,  {  73;  Assignments  for  Bene- 
fit of  Creditors;  Corporations,  f§  232,  268; 
I/imitation  of  Actions,  §  66;  Sales,  fiS  45,  52, 
202. 

IV.   COMPOSITION. 

§  387.  Composition  on  bankruptcy  proceed- 
ni^  held  to  supersede  the  bankruptcy  proceed- 
ugs,  and  reinvest  the  bankrupt  with  his  prop- 
rty.— McDonald  v.  H.  E.  Taylor  Sc  Co.  (Sup.) 
048. 

§  387.  A  certain  rule  concerning  composi- 
ions  with  creditors  held  applicable  to  compo- 
titions  under  the  bankruptcy  act.— McDonald 
'.  11.  E.  Taylor  &  Co.  (Sup.)  1048. 

V.   BIGHTS.  BEMEDIES,  AND  DIS- 
CHARGE OF  BANKRUPT. 

§  433.  A  discharge  in  bankruptcy  does  not 
I i vest  any  lawful  liens  of  the  creditor  exist- 
ng  at  the  time  of  the  beginning  of  the  bank- 
•iiptcy  proceedings.— McDonald  v.  H.  E.  Taylor 
b  Co.  (Sup.)  1048. 

BANKS  AND  BANKING. 

>ee  Assignments,  §  73;  Evidence,  §  151;  Hus- 
band and  Wife,  fi  40^;   Mort^ges,  S  298. 

m.  FUNCTIONS  AND  DEALINGS. 

(C)  Deposits. 

§  134.  The  use  of  a  name  other  than  the 
rue  name  of  the  depositor  cannot  prevent  the 
lank  from  deducting  from  the  amount  of  the 
leposit  a  debt  which  he  owed  it,  unless  the 
leposit  was  made  for  the  benefit  of  some  other 
>erson.— Aidala  v.  Savoy  Trust  Co.  of  City  of 
^'ew  York  (Sup.)  619. 


fi  154.  Where  one  deposited  money  in  a  bank 
in  the  name  of  another,  evidence  held  admissi- 
ble to  show  who  was  the  real  owner  of  the 
deposit.- Aidala  v.  Savoy  Trust  Co.  of  City  of 
New  York  (Sup.)  619. 

BENEFICIAL  ASSOCIATIONS. 

See  £3vidence.  {{  215.  334;  Insurance,  §§  72^- 
753;  Pleading,  §  36. 

BEST  AND  SECONDARY  EVIDENCE. 

See    Evidence,    §§    165-182. 

BILL  OF  PARTICULARS. 

See  Insurance,  §  644:  Landlord  and  Tenant,  § 
184;   Pleading,  §S  317,  323. 

BILL  POSTERS. 

See  Licenses,  §  54. 

BILLS  AND  NOTES. 

See  Evidence,  i§  165,  444,  462;  Execution,  fi 
411;  Mortgages.  §  298;  Pleading,  »  129,  317; 
Subrogation;  Taxation,  fiS  859,  867. 

I.  B£QUISIT£S  AND  VALIBITT. 

(C)  Bxeeatlon  and  Delivery. 

I  64.  The  delivery  and  validity  of  a  note 
may  be  limited  by  the  condition  upon  which 
the  delivery  is  made. — Newgass  v.  Shnlhof 
(Sap.)  664. 

VI.  PBESENTMENT.  DEBCAND,  NO- 
TICE, AND  PBOTEST. 

S  415.  Notice  of  dishonor  sent  to  an  indors- 
er  held  insufficient,  in  the  absence  of  a  showing 
of  facts.— T.  h\  Smith  Co.  v.  America-Europe 
Co.  (Sup.)  81. 

Vm.  ACTIONS. 

I  493.  In  view  of  Negotiable  Instruments 
Law,  S|  20.  50,  320,  it  is  presumed  without  a 
recital  in  the  note  that  a  negotiable  note  was 
given  for  a  valuable  consideration.— Ryan  v. 
Sullivan  (Sup.)  63t2. 

I  497.  The  maker  of  a  note,  sued  by  the 
assignee  thereof,  may,  without  first  showing 
plaintiff  was  not  a  holder  for  value,  show  its 
negotiation  was  in  violation  of  the  agreement 
under  which  it  was  given,  and  amounted  to  a 
fraud,  thus  changing  the  burden  of  proof  as  to 
plaintiffs  good  faith.—Ginsbeig  y.  Shurman 
(Sup.)  653. 

I  497.  Under  Negotiable  Instruments  Law,  | 
98,  an  assignee  of  such  an  instrument  held  to 
have  the  burden  of  showin^i:  he  is  a  holder  in 
due  course,  where  fraud  in  its  inception  is 
shown.— Midwood  Park  Co.  v.  Baker  (Sup.)  954. 

I  516.  In  an  action  on  a  note,  evidence  held 
not  to  support  a  verdict  for  the  maker.— Bond 
V.  Vandegnft  (Sup.)  1078. 
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§  519.  Certain  facts  held  not  to  show  that  a 
note  was  delivered  conditionally,  or  was  not  in- 
tended to  have  the  effect  of  a  note.— Ryan  v. 
Sullivan  (Sup.)  632. 

BOARDING  HOUSES. 

See  Innkeepers. 

BOARD  OF  TRADE. 

See  Exchanges. 

BOARDS. 

Of  registration,  see  Elections. 

Of  supervisors,  see  Counties,  §  124. 

BONDS. 

See  Attachment,  §350;  Courts,  1 189;  Electric- 
ity; Fraud;  Mandamus,  §  103;  Mechanics' 
Liens.  §  317;  Mortgages,  §§  209,  257,  561; 
Principal  and  Agent,  §§  23,  79;  Sales,  {  371; 
States,  §  101;   lime,  S  10. 

BOOKS. 

See  Literary  Property,  §  5. 

BOUNDARIES. 

See  Partition,  {  70. 

BREACH. 

See  Contracts,  {{  303-322. 

BREACH  OF  MARRIAGE  PROMISE. 

See  Discovery,  §  40. 

BRIDGES. 

See  Canals;  Contracts,  §§  199,  232;  Eminent 
Domain,  §  265;  Highways,  §§  77,  79;  Waters 
and  Water  Courses,  §  165. 

I.    ESTABIilSHMENT,  CONSTRUCTION, 
AND  BiAINTENANCE. 

S  4.  A  toll  bridge  is  a  public  highway.— In 
re  People  (Sup.)  29. 

§  15.  A  toll  bridge  company,  in  the  absence 
of  express  statutory  authority,  cannot  alienate 
its  property  if  it  will  be  disabled  from  per- 
forming the  duties  which  it  owes  to  the  public. 
—In  re  People  (Sup.)  29. 

§  22.  An  irregularity  in  a  notice  to  a  town 
to  join  in  rebuilding  a  bridge,  under  Highway 
Law,  §§  252-255,  held  waived  in  view  of  sec- 
tion 256.— In  re  Town  of  Rutland  (Sup.)  94. 

BRIEFS. 

See  Appeal,  {  767. 

BROKERS. 

See  Corporations,  §  426;  Factors;  Insurance. 
S  73;    Pawnbrokers;    Principal  and  Agent,  | 


H.  EMPIiOTMENT  AND  AUTHORITT. 

f  8.  Evidence  held  insuflScient  to  show  that 
plaintiff,  a  broker,  was  employed  by  defendant's 
general  manager  to  sublease  a  do^k.— Lord  v. 
United  States  Transp.  Co.  (Sap.)  451. 

S  8.  Evidence  held  insufficient  to  show  em- 
ployment as  a  broker  to  procure  a  lessee. — E^- 
horn  V.  P.  Derby  &  Co.  (Sup.)  659. 

§  9.  Defendant  held  justified  in  regarding  as 
ended  authority  given  plaintiff,  a  broker,  to 
sublease  part  of  a  dock.— Lord  v.  United  States 
Transp.  Co.  (Sup.)  451. 

§  9.  A  broker  held  to  have  a  reasonable  time 
in  which  to  perform  his  contract. — Sugarman  v. 
Fraser  (Sup.)  718. 

fi  10.  A  contract  whereby  one  anthorizes  a 
broker  to  sell  lots,  not  being  coupled  with  an 
interest,  held  terminable  at  any  time. — O'Hara 
V.  Murray  (Sup.)  1009. 

S  11.  The  defense,  to  action  for  termination 
of  the  contract  whereby  defendants  authorized 
nla'ntiffs  to  sell  certain  lots,  that  snlweaii<>iiT 
to  the  contract  many  of  the  lots  were  taken 
under  condemnation,  being  at  most  only  a  par- 
tial defense,  and  pleaded  as  a  complete  defense, 
held  demurrable.— O'Hara  v.  Munay  (Sup.) 
1009. 

III.   DUTIES  AND  IiIABILITIES  TO 
PBINCIPAI.. 

{  24.  An  owner  of  stock  which  was  sold  by 
brokers  at  a  less  price  than  that  originally  aa- 
thorized  held  not  entitled  to  recover  from  his 
brokers  the  difference  between  the  price  at 
which  it  was  sold  and  the  original  price  au- 
thorized, having  ratified  the  sale.— Ackerman 
V.  Dick  (Sup.)  603. 

IV.   COMPENSATIOH  AND  I.IEN. 

fi  40.  To  recover  for  services  as  a  broker, 
one  must  show  actual  employment. — E2inhom  v. 
P.  Derby  &  Co.  (Sup.)  6o9. 

S  53.  The  services  of  a  broker  must  be  the 
direct  and  proximate  cause,  and  not  the  indi- 
rect, accidental  or  remote  cause  of  brimming  a 
customer  to  his  principal.— Lord  t.  United 
States  Transp.  Ck>.  (Sup.)  451. 

I  53.  Where  a  broker  advertises  property 
and  a  customer  is  procured  thereby,  that  is 
the  direct  result  of  the  broker*s  efforts. — Lord  v. 
United  States  Transp.  Co.  (Sup.)  451. 

I  54.  A  real  estate  broker  held  not  to  have 
procured  a  tenant  for  defendant  able  to  per- 
form the  terms  of  the  tenancy  as  agreed.— Her^ 
ron  V.  Cameron  (Sup.)  871. 

S  56.  A  broker,  who,  by  attracting  attention 
to  property,  interests  a  party  who  refuses  to 
negotiate  through  him,  is  not  entitled  to  a  com- 
mission if  the  principal  in  good  faith  thereaft- 
er negotiates  a  contract  on  the  direct  applica- 
tion of  such  party.— Lord  v.  United  States 
Transp.  Co.  (Sup.)  451. 

I  56.  A  broker  who  brings  his  principal  and 
a  customer  together  is  entitled  to  a  commissloD 
if  the.  negotiations  are  then  taken  out  of  his 
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bands  and  conducted  by  the  principal,  result- 
itil?  in  a  contract.— Lord  ▼.  United  States 
Xransp.  Go.  (Sup.)  451. 

$  57.  Where  a  broker  procures  a  prospective 
customer,  and  the  principal  takes  up  tns  ne- 
crotiatione  which  result  in  a  contract,  even 
though  the  terms  as  to  consideration  are  chang- 
ed, the  broker  may  recover  his  commission  pro 
rata. — Liord  v.  United  States  Transp.  Co.  (Sup.) 
451. 

§  G3.  A  broker  employed  to  procure  a  mort* 
f;a>?ft  loan  held  eutitled  to  his  commissions.— 
Sui^arman  y.  Eraser  (Sup.)  71S. 

jr.    ACTIONS  FOB  COMPENSATIOH. 

S  85.  In  a  broker's  action  for  commissions 
for  procuring  a  tenant  able  to  pay  part  of  the 
expense  of  erectiuR  a  twelve-story  building,  evi- 
dence of  uegotiatioDS  by  the  prospective  tenant 
for  the  erection  of  a  15^  or  16  story  building 
held  not  admissible.— Herron  v.  Cameron  (Sup.) 
871. 

§  86.  In  a  broker's  action  for  commissions  in 
siibleasing  a  dock  for  defendant,  evidence  held 
to  show  that  thp  sublease  made  by  defendant 
i\'as  so  materially  different  from  that  which 
plnintifif  claimed  he  was  authorized  to  make 
that  he  was  not  entitled  to  recover.— Lord  v. 
United  States  Transp.  Co.  (Sup.)  451. 

%  86.  EiVidence  held  insufficient  to  show  that 
plaintiff,  a  broker,  was  the  procuring  cause  of  a 
jease  for  the  making  of  which  he  claimed  com- 
n^iBsions.— Lord  v.  United  States  Transp.  Co. 
(Sup.)  451. 

{86.  In  a  broker's  action  for  commissions 
for  procuring  a  tenant,  evidence  held  to  show 
that  an  agreement  between  defendant  and  the 
prospective  tenant  was  abandoned.— Herron  v. 
Cameron  (Sup.)  871. 

BUILDING  CONTRACTS. 

See  Cktniracts,  {  322;   Evidence,  |§  441,  468. 

BURDEN  OF  PROOF. 

See  Bills  and  Notes.  {  497;    Contracts,  §  322; 
Divorce,  §  109;    Estoppel,  §  116. 

BURGLARY. 

I.    OFFENSES  AND   RESFONSIBHiITT 
THEREFOR. 

g  9.    Under  Pen.  Code,  {§  498,  499,  one  held 

fuilty    of    burglary.— Rosenthal    v.    American 
(ooding  Co.  of  Baltimore  (Sup.)  553. 

BURGURY  INSURANCE. 

Se«  Insurance. 

BUSINESS  INSURANCE. 

See  Insiiraii<^,  i  2. 

BY-LAWS. 

Of  medical  sodeties,  0e«  Physicians  and  Sur^ 
geons,  I  9. 


CANALS. 

n.  REOinLATION  AND  OPERATION. 

§  30.  Where  a  footbridge  over  a  state  canal 
is  in  process  of  reconstruction,  one  using  the 
same  must  exercise  reasonable  care  under  the 
circiunstances.— White  v.  State  (Ct  CI.)  606. 

CANCELLATION  OF  INSTRUMENTS. 

See  Husband  and  Wife,  |  6;  Mortgages,  {  86; 
Principal  and  Agent,  §  23. 

CARRIERS. 

See  Negligence,  §  92;  RaUroads,  §§  288,  297. 

I.    CONTROI.ANDREGin:.ATIONOF 
COMMON  CARRIERS. 

<A)  In  General. 

{  12.  Laws  1905,  c.  358»  held  applicable  to  a 
lessee  of  a  street  railroad  system,  so  that  it 
could  not  charge  more  than  five  cents  fare.— 
People  V.  Public  Service  Commission  (Sup.)  384. 

§  18.  Under  Public  Service  Commissions 
Law,  S  57,  held,  that  the  Public  Service  Com- 
mission had  the  power  to  compel  certain  street 
railway  companies  to  issue  transfers.— Willcoz 
V.  Richmond  Light  &  R.  Co.  (Sup.)  266. 

I  18.  An  investigation  begun  under  Public 
Service  Commissions  Law,  fi  liS,  conferring  upon 
the  Public  Service  Commission  power  to  issue 
orders,  but  not  to  enforce  them,  is  not  an  action 
pending  so  as  to  bar  a  proceeding  under  section 
57,  giving  the  commission  power  to  enforce  its 
direction.— WiUcox  v.  Richmond  Light  &  R.  Co. 
(Sup.)  206. 

§  18.  Under  Public  Service  Commissions 
Law.  §§  48,  57,  held,  that  the  Public  Senice 
(Commission  may  proceed  without  investigation 
when  they  determine  that  a  street  railroad  cor- 
poration is  violating  the  law.— Willcox  v.  Rich- 
mond Light  &  R.  Co.  (Sup.)  266. 

(B)  Interstate    and    International    Trans- 
portation. 

I  35.  Under  Interstate  Commerce  Act,  fi  2, 
a  contract  by  a  carrier  for  transportation  for 
less  compensation  than  its  published  rate  held 
invalid.— Pennsylvania  R.  Co.  v.  Mogi  (Sup.> 
043. 

IV.   CARRIAGE   OF  PASSENGERS. 

(D)  Personal  Injnrles. 

i  280.  The  duty  of  a  carrier  toward  a  person 
placed  in  a  position  of  peril  by  his  contribu- 
tory negligence  in  attempting  to  board  a  mov- 
ing tram  stated.— Sheehan  v.  Nassau  Klectric 
R.  Co.  (Sup.)  545. 

§  280.  It  was  not  negligence,  under  the  pro- 
visions of  liabor  Law,  §  6,  and  Penal  Law,  § 
1271,  for  a  surface  street  railway  company, 
whose  line  lay  outside  of  cities  of  tne  first  and 
second  class,  to  allow  its  motorman  and  con- 
ductor to  remain  on  duty  13  hours.— Gleason  >. 
Hudson  Valley  Ry.  Co.  (Sup.)  759. 
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§  303.  In  an  action  against  a  street  car 
company  for  injuries  to  a  passenger,  caused  by 
stepping  into  a  hole  in  the  pavement  on  alight- 
ing from  a  car,  defendant  held  not  to  be  negli- 
gent.—Grissinger  V.  Internationa]  Ry.  Co. 
(Sup.)  63. 

I  318.  In  an  action  by  an  administratrix  for 
injuries  causing  the  death  of  her  intestate,  who 
had  attempted  to  board  a  moving  train,  evi- 
dence as  to  the  negligence  of  the  carrier  in 
pushing  intestate  from  the  train  held  not  to 
preponderate,  so  as  to  sustain  a  verdict  for  the 
plaintiff.— Sheehan  v.  Nassau  Electric  R.  Co. 
(Sup.)  545. 

§  320.  In  an  action  by  a  passenger  against 
the  street  car  company  and  the  owners  of  a 
m«;tur  truck  for  injuries  in  a  collision,  evidence 
held  to  require  the  submission  of  the  question 
of  defendants*  negligence.— Platoff  v.  Brooklyn, 
Q.  C.  &  S.  R.  Co.  (Sup.)  1002. 

(B)  Contributory    Nesllirei&ce    of    Perason 
Injured. 

{  328.  A  person,  injured  while  attempting  to 
board  a  train  of  cars  with  closed  gates  moving 
away  from  a  station  with  a  quickly  increasing 
speed,  is  guilty  of  contributory  negligence,  de- 
feating a  recovery.— Sheehan  y.  Nassau  Electric 
R.  Co.  (Sup.)  545. 

CASE-MADE. 

See  Submission  of  Controversy* 

CEREMONY. 

See  Marriage,  {  40. 

CERTIFICATL 

See  Acknowledgment;   Corporations,  {  642;   In- 
toxicating Liquors,  ffi  303,  106. 
Of  assessment,  see  Taxation.   |  299. 
Of  death  as  admission,  see  Evidence,  $  215. 
Of  death,  competency,  see  Evidence,  «  334. 

CERTIORARI. 

See  Municipal  Corporations,  i  218;    Taxation, 
i  496. 

CHAMPERTY  AND  MAINTENANCE. 

I  7.  Under  Real  Property  Law,  §  225.  a  deed 
held  not  champertouB  where,  though  defendant 
was  occupying  the  land,  it  was  not  included  in 
the  title  under  which  he  claimed  adversely  to 
plaintiff's  grantor.— Wilson  v.  Boyce  (Sup.)  438. 

§  7.  Under  Real  ProiJerty  Law,  §  225,  a 
mortgage  of  a  strip  of  land  held  adversely  held 
void.—Timmerman  v.  Cohn  (Sup.)  770. 

CHARGE. 

See  Carriers,  fi  12. 

Of  legacies    on   property    by    will,   see   Wills, 
§  820. 

CHARTER. 

See   Railroads,  f  19. 


CHATTEL  MORTGAGES. 

See  Courts,  fi  200^ 

V.   RIGHTS  AND   TLEMEDTEM  OF 
CREDITORS. 

§  194.  The  right  of  mortgagor  and  monetz^ 
to  agree  whether  the  mor^aged  property  sti 
be  considered  real  or  personal  held  not  to  a: 
feet  the  actual  nature  of  the  property  »  z^  - 
interfere  with  the  rights  of  creditors  and  oti^r- 
—In  re  Munson  (Sur.)  1106. 

S  194.  Title  to  certain  mortgaged  rbar  :- 
upon  foreclosure  of  such  mortgage  never  £J «.  > 
a  chattel  moitgage  held  not  to  pass  to  ihe  gl  >n 
gagee.— In  re  Munson  (Sur.)  1106. 

CHECKS. 

See  Evidence,  1 165. 

CHOSE  IN  ACTION. 

See  Pledges,  {  18. 

CIVIL  RIGHTS. 

See  Literary  Property,  |  5. 

CIVIL  SERVICE 

See  Counties,  §  64;  Binniclpal  Corporad'ni' 
§  218. 

CLAIMS. 

See  Executors  and  Administrators.  H  227-4li 
Municipal  Corporations,  $f  7fi.  374,  S59,  kc , 
Pleading,  §  317;   States,  §  184. 

CLERKS. 

See  Attorney  and  Client,  §  29. 

CODES. 

Of  ordinances,  see  Municipal  Corporatk^i.  { 
120. 

CODICIL 

See  Wills,  f  §  184,  476. 

COLLATERAL  AGREEMENT. 

Parol    or   extrinsic  evidence,  see    Evidefk-t.  { 

COLLISION. 

See  Railroads,  H  2S8,  297. 

COMMENCEMENT. 

See  Action,  f  66. 

COMMERCE. 

See  Carriers,  f  35. 
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COMMERCIAL  PAPER. 

See  Bills  uid  Notes. 

COMMISSION. 

See  Insane  Persons,  f  7. 

Public  service  commission,  see  Carriers,  {  18; 
Electricity;   Eminent  Domain,  S  2. 

COMMISSIONERS. 

See  Drains;    Eminent  Domain,  fi  253;    High- 
ways, {§  37,  77,  213 ;   Mandamus,  §  81. 

COMMISSIONS. 

See  Brokers,  §§  40-63,  85,  86;    Principal  and 
Agent.  K  71,  79. 

COMMITTEE 

See  Insane  Persons.  §f  7,  33. 

COMMON  LAW. 

See  Statutes,  S  235. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMONWEALTH. 


See  States. 


COMPENSATION. 


See  Attorney  and  Client,  S§  148,  166;  Appeal, 
S  10r)2;  Brokers,  §§  40-63,  85,  88;  Contracts, 
S$  125.  232;  Courts.  §  57;  Drains;  Eminent 
Domain,  ff  138,  145;  Executors  and  Admin- 
istrators, I  491;  Schools  and  School  Dis- 
tricts. §  144. 

For  transcribing  testimony  in  lunacy  proceed- 
ing, see  Insane  Persons,  $  28. 

COMPETENCY. 

See  Eridence,  |  151;   Witnesses,  {|  140-202. 

COMPLAINT. 

See  Pleading. 

COMPOSITION. 

See  BankniptC7,  |  387. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

S  20.  Creditors  entering  composition  agree- 
ment held  no  longer  entitled  to  retain  securities 
for  the  debt.— McDonald  v.  H.  E.  Taylor  &  Co. 
<Sup.)  1048. 


COMPROMISE  AND  SETTLEMENT. 

See  Compositions  with  Creditors. 

S  21.  Where  parties  in  proceedings  to  fore- 
close a  mechanic's  lien  executed  an  agreement  of 
compromise,  held,  that  plaintiff  in  such  pro- 
ceedings could  not  afterwards  prosecute  such 
proceeding  and  also  have  an  action  at  law  with- 
in such  proceeding  to  recover  on  the  agreement. 
—Schwartz  v.  Klar  (Sup.)  830. 

COMPTROLLER. 

See  Mandamus,  {{  106,  111. 

CONCLUSION. 

See  Pleading,  §  a 

CONCLUSIVENESS. 

See  Judgment,  fi{  665-715,  956. 
Verdict  on  appeal,  see  Appeal,  §  1002. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Bills  and  Notes,  SS  64,  519;  Contracts, 
I  221;  Corporations,  §  642;  Waters  and  Wa- 
ter Courses,  §  165. 

Parol  or  extrinsic  evidence  to  show  existence 
of  conditions,  see  Evidence,  §  420. 

Precedent,  see  Evidence,  S  444;    Sales,  §  371. 

CONDUCT. 

Of  connsel  at  trial,  see  Trial,  ||  109-133. 

CONFIDENTIAL  RELATIONS. 

See  Witnesaes,  {  202. 

CONFIRMATION. 

Of  tax  title,  see  Taxation,  t  806. 

CONFLICT  OF  LAWS. 

See  Insurance,  §  125;    Marriage,  |  3. 

CONSENT. 

See  Marriage,  I  19. 

CONSIDERATION. 

See  Bill*  and  Notes.  {  403;  Deeds,  H  77,  210; 
Mortgages,  {  25 ;   Principal  and  Siiiety,  ^  108. 

CONSOLIDATION. 

See  Action,  §  57;    Corporations,  i  590. 

CONSPIRACY. 

See  Criminal  Law,  f  100. 
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CONSTITUTIONAL  LAW. 

See  Counties,  §  62;  Elections;  Eminent  Do- 
main, §§145,  166:  Extradition;  Grand  Jnry, 
§  36;  Jury,  §  31;  Municipal  Corporations, 
|§  64,  76,  859;  Taxation,  §  347;  Witnesses, 
|§  21>2,  293,  293^,  298,  300. 

II.   CONSTRUCTION,   OPERATION, 

AND   ENFORCEMENT   OF   CON- 

STITUTIONAIi   PROVISIONS. 

§  42.  A  member  joining  a  medical  society  in 
1904  held  not  entitled  to  object  that  Laws  1866, 
c.  445,  was  an  impairment  of  the  contract  made 
with  the  society  by  Laws  1806,  c.  138 ;  the  so- 
ciety making  no  objection. — Ewald  t.  Medical 
Society  of  New  York  County  (Sup.)  886. 

§  48.  Every  presumption  is  in  favor  of  \he 
constitutionality  of  a  statute. — People  v.  Public 
Service  Commission  (Sup.)  384. 

V.   PERSONAL.    CIVH.    AND    POUTI- 
CAI.  RIGHTS. 

I  88.  An  ordinance  prohibiting  persons  from 
selling  theater  tickets  on  the  streets  in  front  of 
any  Uieater  held  not  invalid,  as  depriving  citi- 
zens of  the  right  of  earning  a  livelihood  in  a  law- 
ful manner.— People  v.  Palmitter  (Sup.)  426. 

VII.   OBUGATION  OF  CONTRACTS. 

(B)  Contracts  of  States  and  Mnnlcipalitles. 

§  126.  Under  Const,  art.  8,  §  1,  and  Railroad 
Jiaw,  §  101,  the  Legislature  held  authorized  to 
regulate  and  fix  the  fares  on  railroads  in  the 
state.— People  v.  Public  Service  Commission 
(Sup.)  384. 

§  126.  Laws  1866,  c.  445,  amending  Laws 
1806,  c.  138,  authorizing  the  incorporation  of 
county  medical  societies,  held  within  the  pow- 
er reserved  to  amend  in  the  earlier  act,  and 
intended  to  enlarge  the  power  to  discipline 
members.— Ewald  v.  Medical  Society  of  Kew 
York  County  (Sup.)  886. 

(O  Contracts  of  IndlvldnaU  and  Private 
Corporations. 

§  154.  Laws  1906.  c.  358,  when  applied  to  a 
lessee  of  a  street  railway  company,  held  not  in- 
valid as  impairing  the  obligation  of  contracts.— 
People  V.  Public  Service  Commission  (Sup.)  384. 

X.  EQUAL  PROTECTION  OF  LAWS. 

§  240.  Agricultural  Law.  S  41,  prohibiting 
the  manufacture  and  sale  of  oleomargarine,  etc., 
under  the  guise  of  butter,  etc..  held  not  viola- 
tive of  Const.  U.  S.  Amend.  14,  providing  that 
no  state  shall  deny  to  any  person  the  equal  pro- 
tection of  the  laws. — People  v.  Griffin  (Sup.) 
946. 

§  242.  Laws  1905,  c.  358,  when  applied  to  a 
le.«see  of  a  street  railway  company,  held  not  in- 
vulid  as  denying  the  equal  protection  of  the  laws. 
—People  v.  Public  Service  Commission  (Sup.) 
384. 

XL  DUE  PROCESS  OF  LAW. 

§  296.  Agricultural  Law.  I  41,  prohibiting 
the  manufacture  and  sale  of  oleomargarine,  etc., 


under  the  gniae  of  butter,  ete.«  held  not  viob- 
tive  of  Const,  art.  1,  §  6,  or  Const.  U.  S. 
Amends.  5,  14,  providing  that  no  person  f^haii 
be  deprived  of  life,  liberty,  or  property  with.^: 
due  process  of  law.— People   ▼.    Griffin   (Sa|>> 

§  308.  Laws  1896,  c  908,  §  132,  relati&f  ta 
taxation,  held  valid  as  a  statute  of  linutaucss. 
—Shea  V.  Campbell  (Sup.)  508. 

§  308.  The  Legislature  can  enact  statct^ 
limiting  the  time  for  suing  to  cancel  a  tax  deed. 
—Shea  V.  Campbell  (Sup.)  508. 

CONSTRUCTION. 

See  Assignments  for  Benefit  of  Creditors,  §  IfC; 

Contracts,    §§    179-232;     Deeds,    |§    93-1?;*, 

Insurance,  §  726;   Statutes,  §§  184-225. 
Of  contract  of  guaranty,  see  Guaranty,  |i  -C, 

44, 
Of  trust,  see  Trusts,  §  132. 
Of  wills,  see  Wills,  §§  439-707. 
Parol  evidence  to  aid  construction  of  writtea 

instruments,  see   Evidence,  §  462. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  {  98. 

CONTEMPT. 

See  Execution,  §§  417,  418. 
Motion  by  clerk  of  attorney,  see  Attorney  asd 
Client,  §  29. 

CONTEST. 

Of  wlD,  see  Wills,  §§  52.  163. 

CONTINGENT  ESTATES. 

See  Wills,  §§  630-637. 

CONTRACTS. 

See  Action,  §  47;  Appeal,  §  104S;  Assirc- 
ments;  Assumpsit,  Action  of;  Attorney  isd 
Client,  §§  144,  148,  166,  176  ;  Bailment,  1 14: 
Bills  and  Notes;  Brokers,  §§  9-11,  57;  Ca^ 
riers,  §  35;  Champerty  and  Maintenanrr: 
Chattel  Mortga^s;  Compositions  with  Cr^^- 
icors;  Compromise  and  Settlejnent;  Consutii- 
tional  Law,  §§  126-154 ;  Corporations.  |$  V^\ 
232.  449.  642,  657 ;  Counties  |  124 ;  Damac?^ 
S  120;  Deeds;  Evidence,  §|  129,  246,  37J<. 441, 
445,  468;  Executors  and  Administrators,  §4^1; 
Factors,  §  66;  Frauds,  Statute  of;  Goans- 
ty;  Husband  and  Wife,  §§  159,  278:  Idssi- 
ance;  Landlord  and  Tenant,  §S  Idi,  231 : 
Licenses,  §  54;  Limitation  of  Actions,  §  *^£; 
Master  and  Servant,  |§  40,  70,  100;  U(» 
chanics*  Liens:  Mines  and  Minerals,  I  ^; 
Mortgages;  Municipal  Corporations,  f|  ?», 
220,  227,  356,  374,  663,  1034:  Partition,  |:S; 
Partnership,  §  217;  Perpetuities,  f  4;  Plead- 
ing, §§  8,  387;  Principal  and  Agent,  f  13l': 
Principal  and  Surety,  §§  108,  183;  lUO- 
roads,  §  381;  Reformation  of  Instrument; 
Sales;  Stipulations;  Subrogation:  Scbools 
and   School   Districts,    §   144;     Specific  F&- 
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formance;    States,    §§    101-10844;    Trial,    § 
109;   Trusts,  §§  11,  17,  18,  96,  I60j   Usurjr; 


Vendor  and  Purchaser;    Venue, 
Waters   and  Water  Coursee,  §  1 
and  Labor. 


IS,   52; 
Work 


I.   REQUISITES  AND  VAIiIBITT. 

<A)  Nature  and  Essential*  In   General. 

f  10.  Ck>ntract  for  advertising  held  not  void 
or  lack  of  mutuality.— Humphryes  Mfg.  Co.  v. 
3avid  Williams  Co.  (Sup.)  680. 

(B)  Parties*  Proposals,  and  Aeeeptanee. 

S  28.  Evidence  held  insufficient  to  show  a 
contract  for  materials  and  labor,  or  that  they 
^tre  furnished  in  conformity  to,  or  perform- 
ince  of.  certain  contracts. — 2eman  v.  S.  Fox 
3onst.  Co.  (Sup.)  660. 

<F)  LevalltT  of  Objeet  and   of   Consid- 
eration. 

§  105.  Defendant  held  not  bound  by  an 
i}?reement  which,  if  executed,  would  violate 
he  Building  Code.— Hart  v.  City  Theaters  Co. 
Sup.)  678. 

I  105.  The  fact  that,  at  the  time  a  contract 
n  coptravention  of  the  law  is  made,  the  par- 
ies know  the  law,  is  without  effect  as  to  the 
validity  of  the  contract.— Hart  v.  City  Theaters 

:;o.  rsup.)  678. 

§  125.  Agreement  of  branch  principal  in  pub- 
ic schools  not  to  claim  increased  compensation, 
o  which  she  was  entitled  by  law,  is  not  an 
igreement  against  public  policy.— Brown  v. 
i^oard  of  Education  of  City  of  New  York 
Sup.)  16. 

§  129.  Under  Pen.  Law,  |  810  et  seq.,  a  con- 
ract  held  contrarv  to  public  policy  as  inducing 
>erjuTy.— In  re  Schapiro  (Sup.)  852. 

S  129.  Agreement  by  a  realty  company  to 
'epresent  a  lessee  in  condemnation  proceedings 
ycid  against  public  interest  and  unenforceable. 
-In  re  Certain  Lands  for  Bridge  Purposes,  in 
3ity  of  New  York  (Sup.)  999. 

S  129.  Agreement  held  illegal  and  void  as  be- 
ng  an  agreement  to  furnish  expert  witnesses 
lor  a  percentage  of  the  award  in  condemnation 
jroceedings.— In  re  Certain  Lands  for  Bridge 
E^lrpose8,  in  City  of  New  York  (Sup.)  999. 

H.   OOHSTRUCTION    AND    OPERA- 
TlOIf. 

(B)  Parties. 

I  179.  The  quoted  words  in  a  contract  sign- 
^,  "J.  S.  B.,  Treasurer,  C.  &<?.  M.  C.  M.  C.*' 
vill  be  considered  descriptio  personae,  in  absence 
>f  a  showing  that  B.  signed  the  contract  in 
)ther  than  his  individual  capacity.— United 
Slectric  Light  &  Power  Co.  v.  Blackton  (Sup.) 
'2.  • 

§  187.  The  provision  in  a  railroad  company*s 
'ranchise  requiring  it  to  pay  all  damages  for 
njuries  to  property  held  available  to  a  con- 
xactor  with  the  city  for  the  installation  of  a 
^ater  main  injured  by  defendant's  subcon- 
:rac tor.— Continental  Asphalt  Paving  C!o.  v. 
Eludson  &  M.  R.  Ck>.  (Sup.)  226. 


(C)  9nl»|eet«Matter. 

i  199.  Contract  to  famish  counterweights 
for  movable  span  of  bascule  bridge  held  to  re- 
quire contractor  to  supply  enough  for  the  pur- 
pose, whether  above  or  below  the  estimate  fur- 
nished.—Howard  Iron  Works  ▼.  Pittsburg  Steel 
Const  0>.  (Sup.)  89. 

(B)   Conditions. 

I  221.  A  contract  to  maintain  a  private 
hack  stand  in  front  of  plaintifit's  premises  held 
not  conditioned  on  renewal  of  plain tlfiTs  license 
for  an  "all  night"  restaurant.- The  Abbaye  v. 
United  States  Motor  Cab  Co.  (Sup.)  697. 

(F)  Compensation. 

{  232.  On  change  of  plan  of  erection  of 
bridge,  contractor,  fumisning  counterweights 
for  movable  span,  held  entitled  only  to  allow- 
ance for  net  increase  of  counterweights  required 
by  the  chanares.— Howard  Iron  Works  v.  Pitts- 
burg Steel  Const.  Co.  (Sup.)  89. 

V.   PERFORMANCE   OR  BREACH. 

$  303.  Performance  of  a  contract  is  excused, 
where  the  execution  thereof  becomes  illegal.- 
Gesualdi  v.  Personeni  (Sup.)  683. 

i  309.  A  contract  to  maintain  a  private 
hack  stand  in  front  of  plaintiff's  premises  held 
not  terminated  by  the  city's  refusal  to  renew 
plaintiff's  license  for  an  *'all  night"  restaurant. 
—The  Abbaye  v.  United  States  Motor  Cab  Co. 
(Sup.)  697. 

I  319.  Plaintiff  cannot  recover  upon  a  con- 
tract not  completely  performed,  the  completion 
of  performance  of  which  was  prevented  by  him- 
self.—M.  Wineburgh  Advertising  Co.  v.  Sol 
Bloom  (Sup.)  562. 

S  319.  One  for  whom  plaintiff  contracted  to 
erect  signs  held  to  have  acquiesced  in  the  fail- 
ure to  erect  a  sign,  so  that  he  could  not  claim 
a  disaffirmance  on  that  ground.— M.  Wineburgh 
Advertising  Co,  v.  Sol  Bloom  (Sup.)  562. 

§  322.  A  party  claiming  the  benefit  of  the 
doctrine  of  substantial  performance  of  a  con- 
tract has  the  burden  of  showing  the  value  of  the 
work  or  part  omitted.— St.  Greorge  Contracting 
Co.  V.  City  of  New  York  (Sup.)  393. 

§  322.  In  an  action  for  compensation  under 
a  building  contract,  evidence  held  insufficient  to 
show  the  satisfaction  of  the  municipal  author- 
ities required  by  the  contract.— Zack  v.  Gans 
(Sup.)  737. 

I  322.  Payment  of  part  of  compensation  un- 
der building  contract  held  not  conclusive  on  the 
owner  of  competition  and  acceptance.— Zack  v. 
Gans  (Sup.)  737. 

CONTRIBUTORY  NEGLIGENCE. 

See  Appeal,  §   1031;    Carriers,   §fi   280,   328; 
Highways,  S|  184,  213:   Master  and  Servant, 

II  233,  281;  Municipal  Corporations,  »  805, 
817,  819,  821;  Nesligence,  H  92,  136;  Street 
Railroads,  fiS  95-99,  117. 
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CONVERSION. 

Wronfful  oonvenion,  see  Trorer  and  Conver- 

CONVEYANCES. 

Hee  Bridges,  §  15;  Ixwatie  PenioDS,  |  61. 

CONVICTS. 

See  Criminal  Law,  }  100. 

COPYRIGHTS. 

See  Literary  Property,  S  5. 

CORONERS. 

Ree  Dead  Bodies. 

CORPORATIONS. 

See  Banks  and  Banking ;  Bridges,  I  15 ;  Car- 
riers; Discovery,  §i  55,  58,  5d:  Hectricity; 
Executors  and  Administrators,  f  227;  Insur- 
ance; Libel  and  Slander,  §  150;  Limitation 
of  Actions,  |§  C5,  OC*  Municipal  Corpora- 
tioDs;  Process,  I  155;  Railroads;  Street 
Railroads;  Taxation,  fi§  537,  876. 

I.   INCOBPORATIOlf  AND  OBGAN- 
IZATIOH. 

§  14.  A  corporation  cannot  practice  law  ei- 
ther directly  or  indirectly  by  the  employment 
of  lawyers  to  practice  for  it— In  re  Certain 
Lands  for  Bridge  Purposes  in  the  City  of  New 
York  (Sup.)  099. 

I  17.  Application  for  incorporation  under 
General  Corporation  Law,  fi  4,  held  insufficient. 
—In  re  Wendover  Athletic  Ass'n  (Sup.)  561. 

$  30.  A  mortgage  representing  undisclosed 
profits  of  promoters  of  a  corporation  in  a  pur- 
chase by  It  held  fraudulent  against  it— Mid- 
wood  Park  Co.  v.  Baker  (Sup.)  954. 

I  30.  Obtaining  by  promoters  of  a  corpora- 
tion of  an  undisclosed  profit  in  a  purchase  by 
it  held  a  fraud,  though  it  gets  full  value.- 
Midwood  Park  (Jo.  v.  Baker  (Sup.)  954. 

IV.  OAPITAL,  STOCK,  AND  DIVI- 
DENDS. 

(D)  Transfer  of  9bar««. 

«  120.  Where  plaintiff  had  a  contract  with 
defendants,  whereby  they  agreed  to  repurchase 
stock  from  him  upon  certain  notice,  that  each 
of  them  held  his  promissory  note  secured  by 
the  stock  did  not  dispense  with  notice  un- 
der his  agreement  or  amount  to  a  waiver  there- 
of.—Bnird   V.   Hagen    (Sup.)  217. 

§  120.  Where  two  defendants  agreed  to  re- 
purchase 60  shares  of  stock  from  plaintiff  on 
certain  notice,  and  the  plaintiff  served  notice 
on  each  of  them  to  repurchase  30  shares,  held 
not  a  compliance  with  the  contract  so  as  to 
authorize  a  recovery, — Baird  v.  llagen  (Sup.) 
217. 


S  121.  Certain  eWdeace  hOd  admterible  is 
an  action  by  a  party  to  a  contraet  for  the  d^ 
fendant'a  fisilore  to  deliver  certain  corpon» 
stock.— Cboate  ▼.  Beebe  (Sop.)  78. 

CB)   Interest,  Dividends.  a»d  Vew  Steek. 

I  in8.  Where  a  corporation  ezpreflsly  reh- 
ed  to  issue  new  gtock.  not  becaase  plaintiff  «a« 
not  wiliiog  and  ready  to  pay  therefor,  but  ^.*- 
cause  it  denied  her  right  thereto,  a  tender  br 
her  was  unnecepsary. — Sommer  t.  Armor  Gu  k 
Oil  Co.  (Sup.)  382. 

I  1.5a  In  an  action  for  increaaed  shans  cf 
stock,  held,  that  plaintiff  was  entitled  to  \i^ 
shares,  where  the  corporation  had  not  dispn^-j 
of  them,  although  she  did  not  apply  for  tUm 
within  the  time  limited  bv  resolntion- — ^Sommtr 
y.  Armor  Gas  &  CHI  Co.  (Sup.)  382. 

V.   MEMBERS    ANB    STOCKMOIJOEBS. 

(D)  Liability  for  Corporate   Debts  and 
Act*. 

I  232.  A  subscriber  to  stock  in  a  fomn 
corporation  held  liable  on  his  subflKrxptlon.  al- 
though the  company  did  not  locate  one  of  it? 
plants  at  a  place  where  the  sahscriber  antyi- 
pated  it  would  be  located  when  he  subsr-rii^' 
for  the  stock.— South  worth  v.  Morgan  iSn; 
100. 

§  232.  A  trustee  in  bankruptcy  of  a  for«'i<a 
corporation  can  sue  to  recover  a  balantv  ('.->■ 
of  a  stock  subscriber  who  took  the  stock  na- 
der  an  agreement  to  pay  less  than  the  psr 
value  irrespective  of  any  right  of  action  udJ-t 
Stock  Corporation  Law,  $  56. — Southwonh  v. 
Morgan  (Sup.)  19C. 

S  232.  An  agreement  by  which  indirid  a 
subscribers  purchase  stock  for  less  than  it- 
par  value  held  valid  as  between  the  corporati*'^ 
and  the  purchasers,  but  invalid  as  to  ctmj.- 
tors. — Southworth  v.  Morgan  (Sup.)  196. 

§  262.  False  representations  in  the  sak  c-f 
corporate  stock  held  no  defense  to  the  stock- 
holder's liability  for  the  balance  remaining  ii&- 
paid  in  a  suit  by  the  corporation's  trustee  b 
bankruptcy  to  recover  the  same. — Soathwortfa  t. 
Morgan  (Sup.)  598. 

§  268.  In  a  suit  by  the  trustee  in  bankrupt. - 
of  a  New  Jersey  corporation  to  recover  unpa.. 
subscriptions  against  resident  stockholden:.  Vit 
complaint  was  not  defective  for  failure  to  «'! 
out  Laws  N.  J.  1896,  p.  284.  |  21.— Southwon: 
V.  Morgan  (Sup.)  598. 

Vn.   CORPORATE  JfOV^^MS   AXB 

LIABIUTIES. 
« 
(A)  Extent  and  Exercise  oC   Po^irers  !■ 
General. 

I  391.  A  statute  so  regulating  the  affain  f 
corporations  as  to  increase  their  expenses  or : 
diminish  th^ir  revenues  does  not  for  that  r»^^: 
alone  violate  the  state  or  federal  Constituti  >:« 
— People  V.  Public  Service  Commission  (J?f.: ' 
384. 

(B)  Representation  of  Corpormtion  hj  Of- 
lleers    and    Aarea^n. 

I  409.  The  general  manager  of  a  tran^rori- 
tion  company   held  unauthorized    to  9i:b)#^«^  s 
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)ier  used    by   the    companT.—Lord    ▼.    United 
states  Transp.  Go.  (Sup.)  4ol. 

§  426.  A  corporation  held  not  to  have  rati- 
ied  the  nnauthorized  act  of  its  general  manager 
n  employing  a  broker  to  lease  property.— Lord 
\  United  States  Tfansp.  Co.  (Sup.)  451. 

S  431.  Under  the  facts,  held,  that  a  party  to 
I  contract  could  not  hold  the  manager  of  a 
'orporation  thereunder  as  a  principal,  on  the 
n"ound  of  his  failure  to  disclose  his  agency. — 
C>onohue  v.  Watson  (Sup.)  1089. 

§  432.  Where  there  was  no  evidence  that  a 
orporation  authorized  or  ratified  an  instru- 
nent  for  the  payment  of  money,  Held,  that  a 
ndj?ment  against  it  thereon  was  erroneous.— 
lieu  V.  Osterweis  Bros.  (Sup.)  8. 

§  432.  Evidence  held  insufficient  to  show  that 
I  transportation  corporation  clothed  its  general 
nanager  with  apparent  authority  to  sublease  a 
lock  used  by  the  corporation.— Lord  v.  United 
States  Transp.  Co.  (Sup.)  451. 

(D)  Contracts  and  Indebtedness. 

I  449.  Agreement  under  which  a  realty  com- 
>any  was  to  represent  a  lessee  in  condemnation 
proceedings  for  a  percentage  of  the  award  held 
n  contravention  of  the  law  and  void. — In  re 
[^ertain  Lands  for  Bridge  Purposes,  in  City  of 
N^ew  York  (Sup.)  999. 

(F)   ClTll  Actions. 

S  507.  Summons,  in  an  action  against  a  cor- 
loration,  held  not  sufficiently  served. — Silver- 
stein  V.  Emblem  Realty  Co.  (Sup.)  655. 

X.   CONSOIiXDATION. 

f  590.  Transfer  of  all  the  property,  including 
he  franchise,  of  a  corporation  to  another  corpo- 
•ation.  held  presumed  to  have  been  for  full  value 
m posing  no  obligation  on  the  purchaser  to  pay 
iebts  of  the  seller.— Irvine  v.  New  York  Edison 
"o.  (Sup.)  297. 

S  590.  Proviso  in  Stock  Corporation  Law. 
I  58,  held  simply  to  preserve  right  of  action  of 
rreditora  against  merged  corporation  and  right 
:o  follow  assets  transferred  if  full  value  were 
lot  paid  therefor.— Irvine  v.  New  York  Edison 
:o.  (Sup.)  297. 

$  .j90.  Possessor  corporation  held  not,  by 
nerger  alone,  to  assume  liabilities  of  merged 
"orporation,  irrespective  of  assets  acquired. — 
[rvine  v.  New  York  Edison  Co.  (Sup.)  297. 

H  590.  Under  Business  Corporation  Law,  S 
12.  consolidated  corporation  held  not  liable  for 
lebts  of  corporation  merged  in  one  of  the  con- 
stituent corporations.— Irvine  v.  New  York  Ed- 
son  Co.  (Sup.)  297. 

Xn.   FOREIGN   CORPORATIONS. 

$  634.  A  corporation  incorporated  in  one 
;tate  may  be  made  a  corporation  of  another 
;tate  by  legislative  enactment.— In  re  Lyon's 
Kstate  (Sup.)  10(H. 

I  642.  The  payment  of  a  license  fee  by  a 
breign  corporation  and  the  issuance  of  a  cer- 
ificate  by   the   Secretary   of  State  hrld  not  a 


condition  precedent  to  a  suit  by  the  trustee  In 
bankruptcy  of  a  foreign  corporation  to  collect 
unpaid  stock  subscriptions.— Southworth  v. 
Morgan  (Sup.)  196. 

I  642.  Under  General  Corporation  Law,  § 
15,  held,  that  the  plaintiff  and  its  contract  were 
within  the  statute,  so  that  plaintiff  was  il- 
legally doing  business  in  this  state  without  a 
certificate,  and  could  not  maintain  the  action. 
—American  Case  &  Register  Co.  v.  Griswold 
(Sup.)  206. 

S  642.  Sale  of  the  stock  of  a  foreign  corpora- 
tion to  a  resident  held  not  doing  "business  with- 
in state"  by  the  corporation  within  General 
Corporation  Law,  |  15.— Southworth  v.  Morgan 
(Sup.)  598. 

§  657.  One  who  had  contracted  with  a  for- 
eign corporation  to  buy  land  held  not  entitled 
to  recover  a  portion  of  the  price  because  of 
defendant's  failure  to  comply  with  General 
Corporation  Law,  $  15.— Mahar  v.  Harrington 
Park  Villa  Sites  (Snp.)  620. 

S  665.  Under  Code  Civ.  Proc.  §  1780,  a  non- 
resident purchaser  of  real  estate  outside  of  the 
state  held  entitled  to  sue  a  foreign  corporation 
for  the  excess  of  the  price  paid  by  mistake  be- 
cause of  a  deficiency  in  the  acreage.— Armour 
V.  Sound  Shore  Front  Improvement  Co.  (Sup.) 
331. 

COSTS. 

See  Courts,  |  190:  Eminent  Domain,  §  265; 
New  Trial,  §  161;  Pleading,  §  323;  Me- 
chanics* Liens,  §  310;   Wills,  S  7.07. 

I.   NATURE,  GROUNDS,  AND  EXTENT 
OF   RIGHT  IN   GENERAIi. 

f  48.  Costs  held  to  be  awarded  to  defend- 
ant, on  discontinuance  by  plaintiff  after  par- 
tial proof,  under  Municipal  Court  Act,  §  332, 
subd.  6,  rather  than  subdivision  2.— Goldstein 
V.  Perlman  (Sup.)  21. 

Vn.  ON  APPEAIi  OR  ERROR,  AND 

ON   NEW   TRIAIi   OR  MOTION 

THEREFOR. 

S  238.  An  executor  held  to  have  properly 
appealed  from  an  interlocutory  judgment  in 
partition,  though  no  relief  was  awarded  against 
him.— Skidmore  v.  Gueutal  (Sup.)  402. 

S  238.  Where  appellant's  brief  contained  im- 
proper strictures  against  the  justice,  from 
whose  decision  the  appeal  was  taken,  costs  of 
the  appeal  will  be  denied,  though  the  order 
was  reversed.- Mann  v.  Ilefter  (Sup.)  663. 

§  244.  The  award  by  the  Court  of  Appeals 
of  "costs  to  appellant  in  all  courts,*'  construed. 
—Jones  V.  Gould  (Sup.)  280. 

§  254.  Cost  of  copy  of  stenographer's  min- 
utes, ordered  by  defendant  on  an  appeal,  held 
properly  taxed  against  plaintiff,  under  rule  'S2. 
— Pringle  v.  Dean  (Sup.)  10.51. 

§  256.  If  respondenta  obtain  an  independent 
copy  of  stenographer's  notes  to  be  used  on  ap- 
peal, after  the  appellant  had  offered  the  use  of 
his  copy,  appellant  is  not  liable  for  the  costs 
thereof.- Pringle  v.   Dean    (Sup.)    1051 
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Tm.   PATMBNT  AHD  REMEDIES 
FOB  OOIXECTION. 

I  276.  Costs  awarded  on  an  appeal  from  an 
order  made  at  Special  Term  are  within  the 
terms  of  Code  Civ.  Proc.  |  779,  relating  to  stay 
of  proceedings  for  nonpayment  of  costs. — Brang- 
accio  V.  Weber  Piano  Co.  (Sup.)  467. 

S  276.  Motion  for  leave  to  sue  as  a  poor 
person  after  further  proceedings  have  been  stav- 
ed by  failure  to  pay  costs,  as  required  by  Code 
Civ.  Proc.  §  779,  held  properly  denied.— Brang- 
accio  V.  Weber  Piano  Co.  (Sup.)  467. 

§  277.  A  motion  to  stay  proceedings  until 
payment  of  costs  of  a  prior  action  will  gen- 
erally be  granted.— Gertler  v.  Brooklyn,  Q.  C. 
&  S.  R.  Co.  (Sup.)  618. 

I  277.  Delay  of  more  than  one  year  after 
issue  joined  in  moving  to  stay  proceedings  un- 
til payment  of  costs  of  a  prior  action  Tteld 
fatal.— Gertler  v.  Brooklyn,  Q.  C.  &  S.  R.  Co. 
(Sup.)  618. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Grand  Jury,  |  88;   Highways ;   Physicians 
and  Surgeons,  §  9;  Taxation,  $  699;   Venue. 

n.   GOVEBNMEHT  AND  OFFICERS. 

(D)  Ofllcers  and  Agentu, 

i  62.  Under  Laws  1909,  c.  513,  §§  2,  6,  11, 
relating  to  the  county  clerk  of  Richmond  coun- 
ty, held,  in  view  of  Const,  art.  5,  §  9,  that  the 
board  of  estimate  and  apportionment,  after  mak- 
ing its  appropriations  under  Greater  New  York 
Charter,  §  226,  was  not  required  to  fix  a  salary 
of  an  incumbent  in  the  clerk's  oflSce,  who  had 
not  been  api)ointed  under  chapter  513.— People  v. 
City  of  New  York  (Sup.)  776;  Same  v.  Gay- 
nor  (Sup.)  779. 

§  64.  Under  Laws  1909,  c.  513,  §  11,  relating 
to  appointments  to  office  in  the  office  of  the 
Richmond  county  clerk,  held^  that  an  employ^ 
who  had  not  passed  a  civil  service  examination 
before  January  1,  1910,  but  who  passed  in  Feb- 
ruary, was  not  qualified  for  appointment. — Peo- 
ple V.  City  of  New  York  (Sup.)  776;  Same  v. 
Gaynor  (Sup.)  779. 

III.   PBOFERTT.  CONTRACTS,  AND 
lilABILITIES. 

(B)   Contracts. 

$  124.  In  an  action  by  contractors  to  recover 
balance  for  building  hospital,  held^  that  the 
board  of  supervisors  had  ratified  the  action  of 
their  committee  in  making  the  contract  for  the 
building,  so  that  the  county  was  liable. — Peo- 
ple V.  Board  of  Sup*rs  of  Oneida  County  (Sup.) 

COURT  OF  CLAIMS. 

See  States,  fi  184. 


COURTS. 

See  Criminal  Law,  §  100;    Death,  S  33;    Pi- 

vorce,  $  62;  Exchanges;  Execution,  {  4ls: 
Executors  and  Administrators,  I  20;  Marri- 
age, §  3;  Municipal  Corporations,  f  G43; 
States,  i  184;    Wills,  §  ^. 

I.   NATITRE,  EXTENT,  AND  EXERCISE 
OF  JtraiSDICTION   IN   OENERAXu 

§  36.  Proof  of  jurisdictional  facts  prescrib^i 
by  Code  Civ.  Proc.  §  2476.  held  essential  to  tb^ 
validity  of  surrogate's  decree  granting  letters  r,t 
administration.— In  re  Jones*  Estate  (Sor.)  477. 

§  36.  Persons  claiming  under  decree  of  Sur- 
rogate's Court,  held  required  to  show  anthority 
and  jurisdiction  to  msie  it— In  ze  Jones'  Es- 
tate (Sur.)  477. 

n.  ESTABLISHMENT,  ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAI.. 

(A)  Creation  and  Constfltvtloa,  aaA  C«Brt 
oncers. 

I  57.  In  the  absence  of  statute,  a  stenogra- 
pher, taking  and  transcribing  testimony  in  a 
judicial  proceeding,  held  entitled  to  reasonatL* 
compensation.— In  re  Murtaugh  (Sop.)  S50. 

(D)  Rales  of  Decision,  Adjadlcatloas, 
Opinions,  and  Records. 

§  91.  A  special  term  of  the  Sapreme  Co^irc 
is  bound  by  a  decision  of  tbe  Appellate  Divisioa 
of  the  same  department  until  it  is  reversed  **t 
a  contrary  doctrine  declared. — Johannessen  v. 
Johannessen  (Sup.)  892. 

I  95.  The  construction  of  the  statutes  of  a 
state  must  be  governed  by  the  decisions  of  it^ 
courts.— Zeikus  v.  Florida  Blast  Coast  Ry.  Co. 
(Sup.)  933. 

$  99.  Order  denying  a  motion  for  judgment 
on  the  pleadings  held  to  bind  the  court  on  a 
subsequent  hearing  of  demurrer  to  the  same 
complaint.— A  Id  rich  v.  Newburgh  News  Prim- 
ing &  Publishing  Co.  (Sup.)  51. 

IV.   COUBTS   OF   lilMITED    OR    OITE- 
BIOR  JURISDICTION. 

I  188.  An  action  under  an  assignment  of  t 
part  of  the  wages  of  an  employ^  heid  not  vi th- 
in the  jurisdiction  of  the  Municipal  Court.— 
Thompson  v.  Gimbel  Bros.  (Sup.)  210. 

J  188.  Under  Municipal  Ck)urt  Act,  f  1,  snlwL 
17,  the  Municipal  Court  held  to  have  jurisik- 
tion  to  try  actions  under  Code  Cir.  Proc.  i  lti-2» 
(derived  from  2  Rev.  St  fist  Ed.l  pt.  X  c.  Tk 
tit.  6,  §  1).  allowing,  treble  damages  for  foreibW 
entry  and  detainer.— Bierman  v.  Wersiein 
(Sup.)  1091. 

S  189.  Affidavit  presented  by  defendant  and 
undertaking  given  pursuant  to  Municipal  Conn 
Act  (Laws  1902,  c  580)  §  194,  held  to  re<inir*' 
adjournment,  and  vacation  of  default  judgment 
— ladone  v.  Fusco  (Sup.)  84. 

I  189.  On  the  calling  of  a  case  in  tiie  Mn- 
Bidpal  Court,  on  defendant's  attorney  present- 
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g  an  affldarit  of  h\»  engagement  in  the 
apellate  Division,  it  was  the  duty  of  the 
unicipal  Ck>urt  to  pass  the  case  for  the  day.— 
ann  v.  Hefter  (Sup.)  663. 

\  190.  Under  the  Municipal  Court  Act  of 
3  city  of  Syracuse,  held  that,  on  an  appeal 
>m  the  Municipal  Court  to  the  County  Court 
ter  jury  trial,  the  County  Court  could  not 
int  a  new  trial  on  the  ground  that  the  ver- 
:t  was  ag&inst  the  weight  of  the  evidence.— 
umick  V.  Kaletsky  (Sup.)  71. 

I  190.  Under  Laws  1909.  c.  370,  §  65,  pro- 
iing  for  appeals  from  the  City  Court  of  Bnf- 
lo  Co  the  Special  Term  of  the  Supreme  Court, 
Id  not  to  nave  the  power  to  dismiss  a  com- 
lint.— General  Fireproof  Const.  Co.  v.  But- 
rfield  (Sup.)  407. 

I  190.  An  order  as  to  items  of  costs,  entered 
the  Municipal  Court  of  the  City  of  New 
)rk,  held  not  appealable,  under  Municipal 
lurt  Act.  H  253,  i^  255,  256,  257.— Lyons 
Mulvihm  (Sup.)  653. 

COX7BT8  OF  PROBATE  JITRISDIO- 
TIOH. 

I  200%.  Surrogate's  Court  held  to  have  ju- 
diction  to  determine  ownership  of  certain 
irtgaged  personalty  on  judicial  settlement  of 
i  administrator's  account  under  Code  Civ. 
oc  I  2781.— In  re  Munson  (Sur.)  1106. 

i  202.  Where  an  appellant's  notice  of  appeal 
ited  that  he  intended  tQ  bring  up  the  facts 
r  review,  under  Code  Civ.  Proc.  f  2586,  and 
tpondent  omitted  some  important  exceptions 
d  objections,  held,  a  reargument  was  proper, 
payment  of  costs  and  disbursements.- In  re 
in  Alstyne  (Sup.)  486. 

[H.   COHCUBREIIT  AND   CONXXIOT- 
IKG  JURISDICTION.  AND 
COMITT. 

I  State  Comrtu  and  United  States  Court*. 

i  490.  Interference  by  state  courts  with  fed- 
i\  jurisdiction,  Or  vice  versa,  is  a  subject  of 
;at  delicacy,  and  any  conflict  should  be  care- 
ly  avoided.— People  v.  Benham  (Sup.)  610. 

CREDIT. 

b  Principal  and  Agent,  |  133. 

CRIMINAL  LAW. 

e  Assault  and  Battery;  Burglary;  Extra- 
lition;  Grand  Jury;  Indictment  and  In- 
ormation;  Intoxicating  Liquors,  §§  147,  107; 
'^arceny;  Libel  and  Slander;  Municipal 
corporations,    i  661;     Robbery ;    Witnesses. 

IV.  JURISDICTION. 

100.  Where  a  federal  court  obtained  iu- 
diction  of  one  accused  of  conspiracy,  it  did 
:  loae  jurisdiction  because  a  state  court  tried 
1  sentenced  him  for  another  offense  while  out 
bail  during  the  pendency  of  an  appeal  from 
!  first  judgment- People  v.   Benham   (Sup.) 


§  100.  An  application  to  a  Judge  of  a  state 
court  for  the  surrender  of  a  state  convict,  in 
order  that  he  may  be  delivered  to  federal  au- 
thorities to  serve  a  prior  sentence  in  the  federal 
court,  held  not  made  to  a  federal  judge,  within 
Rev.  St  U.  S.  §  1014  (U.  S.  Ck)mp.  St  1901,  p. 
716),  so  as  to  make  inapplicable  Code  Civ. 
Proc.  §  2032,  subd.  2.— People  v.  Benham  (Sup.) 
610. 

X.   EVIDENCE. 

(F)  Admiaaloas,    Deelavatloas,    and    Hear- 
■ay. 

§  417.  In  a  robbery  case,  the  admission  of 
certain  te.<itimony  held  not  erroneous. — People 
V.  Prince  (Sup.)  273. 

(J)  Testlmonr   of  Aoeomplieea   and   Code* 
fendants. 

I  511.  Under  Code  Cr.  Proc.  f  309,  evidence 
of  an  alleged  accomplice  in  a  trial  for  larceny 
held  insufficient  to  connect  defendant  with  the 
offense.— People  v.  Josephs  (Sup.)  257. 

XII.  TBIAI.. 

(A)  Preliminary  Proeeedlnar** 

I  627^.  Accused  held  entitled  to  inspect  the 
mmutes  of  the  grand  jury  only  to  prepare  to 
move  to  set  aside  the  indictment  under  Code 
Cr.  Proc.  S  313.— People  v.  Guile  (Co.  Ct)  734. 

(F)   Provlnee   of  Covrt  and   Jury   In   Gen- 
eral. 

I  741.  Whether  there  is  any  evidence  to  con- 
nect a  defendant  with  the  crime,  where  the 
main  proof  is  that  of  an  accomplice,  is  for  the 
court,  and  its  sufficiency  for  the  jury.— People 
V.  Josephs  (Sup.)  257. 


xm. 


MOTIONS   FOB   NEW   TRIAI. 
AND  IN  ABREST. 


§  968.  Under  Code  Cr.  Proc.  §§  331,  467, 
motion  in  arrest  lies  only  on  the  ground  that 
the  court  is  without  jurisdiction,  or  that  the 
indictment  does  not  charge  an  offense. — People 
V.  Graceffo  (Sup.)  646. 

XV.   APPEAL. 

(G)  Review. 

S  1160.  The  eliciting  of  certain*  facts  on 
cross-examination  of  accused  in  a  prosecution 
for  robbery  held  not  reversible  error.-rPeople 
V.  Prince  (Sup.)  273. 

CROSSINGS. 

See  Railroads,  fi§  288^-297. 

CROSS-MOTIONS. 

See  Pleading,  §  350. 

DAMAGES. 

See  Death,  |  99:  Ejectment;  False  Imprison- 
ment, §  36;  Master  and  Servant,  §  40:  Mu- 
nicipal Corporations,  §  1021;  Trial,  Jj  108, 
162;  Nuisance,  (  49 :  Sales,  U  371-^7,  418, 
442;  Street  Railroads,  fi  114. 
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m.   GROITNDS  Ain>   SUBJECTS   OF 
COMPENSATOBT  DAMAGES. 

(A)  Direct     or     Remote,     Continventy     or 
Prospective,  Conseanenees  or  lioaaeiu 

}  24.  In  an  action  for  personal  injuries,  cer- 
tain speculative  and  consequential  injuries  held 
improperly  considered.— Gleason  v.  Hudson  Val- 
ley Ry.  Co.  (Sup.)  759. 

TI.   MEASURE  OF  DAMAGES. 

(C)   Breach  of  Contract. 

S  120.  The  measure  of  damages  for  breach 
of  a  contract  for  advertising  privileges  held  to 
be  the  amount  of  the  consideration  unpaid. — 
United  Merchants'  Realty  &  Improvement  Ck). 
V.  American  Billposting  Co.  (Sup.)  666. 

Vni.   PLEADING,   EVIDENCE,  AND 
ASSESSMENT. 

(B)  Bvldence. 

§  181.  In  an  action  against  a  town  for  in- 
juiies  from  defects  in  a  highway,  evidence  as  to 
the  assessed  valuation  of  the  town  is  inadmissi- 
ble.—Madigan  V.  Town  of  Schaghticoke  (Sup.) 
fciOO. 

§  181.  In  tort  actions,  evidence  as  to  defend- 
ant's wealth  is  inadmissible.— Madigan  v.  Town 
of  Schaghticoke  (Sup.)  8(X). 

DEAD  BODIES. 

§  1.  Under  Pen.  Code.  §§  305,  306,  308,  309, 
310,  as  in  force  in  April,  1907,  the  coroner's 
physician  held  not  authorized  to  dissect  remains 
in  the  absence  of  the  coroner's  direction.^ 
flassard  v.  Lehane  (Sup.)  161. 

S  1.  Under  Pen.  Code.  §S  305,  306,  308.  309, 
310.  as  in  force  in  April,  1907,  the  direction 
by  the  coroner  of  an  autopsy  held  not  to  justify 
the  removal  and  detention  by  the  coroner's 
physician  of  any  organs  of  deceased. — Hassard 
V.  Lehane  (Sup.)  161. 

§  1.  i:nder  Laws  1873,  c.  833,  §  2,  and 
Consolidation  Act,  §  1773,  a  coroner's  physi- 
cian making  an  autopsy  by  order  of  the  coroner 
held  not  authorized,  in  the  absence  of  further 
directions '  from  the  coroner  or  district  attor- 
ney, to  remove  or  detain  any  part  of  the  body. 
—Hassard  v.  Lehane  (Sup.)  161. 

S  9.  A  mother  legally  entitled  to  the  corpse 
of  her  son  may  recover  of  one  illegally  muti- 
lating the  remains.— Hassard  v,  Lehane  (Sup.)' 
161. 

DEATH. 

See  Appeal,  |  1051 ;  Carriers,  |  318;  Evidence, 
§  205;  Master  and  Servant,  |  281;  Munici- 
pal Corporations,  §§  819.  821;  Partnership, 
§  258;    Street  Railroads,  |  117. 

I.   EVIDENCE   OF  DEATH  AND   OF 
SURVIVORSHIP. 

R  2.  The  rule  that  an  absentee,  who  has  not 
been  heard  of  for  7  years,  may  be  presumed  to 


be   dead,    held   subject    to    timitatioiis, — In    re 
Wagener  (Sup.)  164. 

I  2.  A  presumption  that  an  absentee,  un- 
heard of  for  7  years,  is  dead,  held  not  to  arise.— 
In  re  Wagener  (Sup.)  164. 

§  2.  Under  Ck>de  Civ.  Proc.  (  2662,  fact^ 
stated  held  insufficient  to  estabush  death  of 
woman  on  whose  estate  letters  of  administra- 
tion are  sought.— In  re  Jones'  Estate  (Sur.) 
477. 

§  4.  Evidence  held  to  justify  a  finding  tha: 
an  absentee,  unheard  of  for  18  years,  was  dea*I. 
—In  re  Wagener  (Sup.)  164. 

n.   ACTIONS    FOR    CAUSING    DEATH. 

(B)  Jurisdiction,  Venne,  and  EilBftlC«tloB». 

§  35.  There  must  be  a  similarity  between  the 
foreign  statute  giving  a  right  of  action  for 
death  and  that  of  this  state  in  order  to  msia- 
tain  an  action  on  the  foreign  statute  in  N(*h 
York.— Zeikus  v.  Florida  East  Ckmst  Ry.  O- 
(Sup.)  931. 

§  35.  An  action  for  negligent  death  in  a  s> 
ter  state  can  only  be  maintained  in  New  York 
on  proof  that  the  statute  of  the  sister  sta'« 
gives  a  right  of  action  and  is  similar  to  t!i- 
New  York  statute.— Zeikus  v.  Florida  £a»t 
Coast  Ry.  Co.  (Sup.)  933. 

§  35.  In  view  of  Code  Civ.  Proc.  §  1902,  th^ 
court  held  authorized,  in  its  discretion,  to  d*-- 
cline  jurisdiction  of  an  action  for  neglist^nt 
death  in  a  sister  state  notwithstanding  ae<  tion 
1780.— Zeikus  v.  Florida  East  Coast  Ry.  Co 
(Sup.)  933. 

§  35.  The  court  held  required  to  decline  ju- 
risdiction of  an  action  for  negligent  death  in  a 
sister  state,  except  in  specified  cases. — Zeikc^ 
V.  Florida  East  Coast  Ry.  Co.  (Sup.)  933. 

(D)  Pleading    and    Bvldencc. 

§  48.  Under  the  complaint  in  an  action  for 
negligent  death  under  a  foreign  statute,  the  r^ 
covery  thereunder  held  presumed  to  be  for  tbf 
benefit  of  decedent's  estate,  not  permitted  1} 
Code  Civ.  Proc,  §S  1902,  1903,  precludm,- 
maintenance  of  the  action.— Zeikus  v.  Florida 
East  Coast  Ry.  Co.  (Sup.)  931. 

(E)  Damavea,  Forfeltare,  or  Ftac. 

S  99.  A  verdict  for  130,000  in  an  action  for 
death  held  not  excessive.— Zucker  ▼.  Whitridpe 
(Sup.)  233. 

DECEIT. 

See  Fraud. 

DEDICATION. 

I.   NATinUB  AND   REQUISITES. 

§  18.  Certain  acts  in  respect  of  land  held 
not  to  warrant  the  assumption  of  an  oripasl 
grant  of  special  easements  therein. — In  rp  Vao 
Alst  Ave.  in  City  of  New  York  (Sap.)  371. 

§  20.  A  highway  by  dedication  as  a^min^ 
the  owner  of  land  over  which  it  pasass  znay  ^ 
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a  ted  by  him  within  a  less  period  than  20 
rs. — In  re  Town  of  Rutland  (Sup.)  94. 

35.  Under  the  facts,  held,  that  a  highway, 
n  if  discontinued  in  l8T3,  was  subsequently 
created  by  dedication  and  acceptance.— In  re 
wn  of  Rutland  (Sup.)  94. 

DEEDS. 

i  Acknowledgement;    Champerty  and  Mainte- 
ance;    Husband  and  Wife,  §  6;   Insane  Per- 
ons,  §  61;  Mortgages;  Property,  {  10;  Trusts, 
§   44,  56,  132. 
X  deeds,  see  Taxation,  S|  699,  786-805. 

If    REQUISITES   AND   VAI.IBITT. 

(D)  Dellverr* 
54.  Deliveiy  of  a  deed   depends   upon   the 
rties*   intent.— Coventry   v.   McCreery   (Sup.) 
>. 

56.  Undelivered  deeds  are  inoperative.— 
ventry  v.  McCreery  (Sup.)  765. 

(B)  Validity. 

;  77.  Right  of  stranger  to  attack  a  deed  for 
hire  of  consideration  denied.— Shea  v.  Camp- 
1  (Sup.)  508. 

:il.   CONSTRUCTIOir  AND  OPERA- 
TION. 

(A)  General  Rules  of  Constnietlon. 

93.  The  intent  of  the  parties  to  a  deed 
ist  be  gathered  from  its  language. — Timmer- 
in  V.  Cohn  (Sup.)  770. 

(C)  Estates  and  Interests  Created. 

13.3.  A  deed  held  to  grant  a  life  estate  to 
intor'a  son,  with  vested  remainder  to  the 
I'.s  children  as  tenants  in  common  as  they 
)uld  be  born  to  him. — Lewis  v.  Butts  (Sup.) 

133.  A  deed  to  grantor^s  son,  the  land  con- 
,'ed  to  "descend"  to  grantee's  children  if  he 
ill  have  any,  held  to  vest  the  remainder  in 
!  iirst  child  born,  subject  to  open  and  let  in 
er-bom  children.— Lewis  v.  Butts  (Sup.)  842. 

(D)  Exceptions  and  Reserratlons. 

139.  An  exception  in  a  deed  held  repug- 
Dt  to  the  grant  and  void.— Timmerman  v. 
hn  (Sup.)  770. 

139.  An  exception  in  a  deed  in  favor  of 
*  party  to  the  instrument  is  invalid. — Tim- 
rman  v.  Cohn  (Sup.)  770. 

IV.  PIiEADING   AND   EVIDENCE. 

196.  A  grantor  is  presumed  to  have  been 
n tally  competent.— Shea  v.   Campbell   (Sup.) 

i, 

210.  Evidence  held  to  show  that  the  con- 
era  lion  recited  in  a  deed  was  not  in  fact 
id,  but  was  an  antecedent  debt  to  the  grantee 
d   others.— Skidmore    v.    Gueutal   (Sup.)   402. 


DEFAULT. 

See  Judgment,  SI  98-167;    Insurance,  |  753; 
Vendor  and  Purchaser,  |  834. 

DEFECTS. 

See  Highways,  ||  191-213. 


DELAY. 


See  Costs,  {  277. 


DELEGATION. 

Of  power  by  agent,  see  Principal  and  Agent,  | 


V 


DELIVERY. 


See  Bills  and  Notes,  tl  64,  519;    Deeds,  K  54, 

DEMAND. 

See  Jury.  |  28;  Landlord  and  Tenant,  §  297; 
Limitation  of  Actions,  I  66. 

DEMURRER. 

See  Indictment  and  Information,  S  150;  Parties, 
It  »2;  Pleading,  §{  34,  213-221;  Process,  fi 
155. 

DEPOSITIONS. 

See  Motions,  |  43. 

DEPOSITS. 

S^  Assignments,  §  73;     Banks  and  Banking,  S 

DESCENT  AND  DISTRIBUTION. 

See  Aliens,  §  9:  Executors  and  Administrators ; 
Evidence,  §  37 ;   Taxation,  |8  851K900;   Wills. 

DESCRIPTION. 

Of  property  taxed,  see  Taxation,  §  421. 
Of  tax  deed,  see  Taxation,  |  805. 

DiaBARMENT. 

See  Attorney  and  Client,  |§  42-^. 

DISBURSEMENTS. 

See  Trusts,  fi  227. 

DISCHARGE. 

See  Bankruptcy.  §  433;  Mortgages,  §  316;  Prin- 
cipal and  Surety,  $§  99-108. 

Of  municipal  oflBcers,  see  Municipal  Corpora- 
tions, §  ^8. 

DISCONTINUANCE. 

See  Highways,  $|  75-79. 
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DISCOVERY. 

XX.  UMDER  STATTTTOBT  PBOVX- 
SIONS. 

(A)  Iiit«rrovatorl«a    mwtd    Examination    of 
Parties  and  of  Otber  Persons. 

S  32.  A  plaintiff  held  entitled  to  an  examina- 
tion of  defendant  before  trial.— Cur  ran  v.  Op- 
penheimer  (Sup.)  9. 

fi  36.  Cases  in  which  an  examination  before 
trial,  not  limited  to  petitioner's  affirmative  case, 
should  be  granted,  stated.— Ketcham  v.  Row- 
land &  Shafto  (Sup.)  695. 

§  38.  An  order  for  the  examination  of  a 
party  before  trial  held  improperly  granted. — 
Ketcham  v.  Rowland  &  Shatto  (Sup.)  695. 

§  38.    A  plaintiff,  suing  on  a  fire  policy,  held 
not  entitled  to  an  order  for  the  examination  of 
insurer.— Herzig  v.  Washington  Fire  Ins.   Co. 
•(Sup.)  988. 

I  40.  Examination  of  a  defendant  before 
trial  held  proper.— Peterson  v.  Fowler  (Sup.) 
505. 

§  40.  Defendant  in  a  breach  of  promise  case 
held  entitled  to  examine  plaintiff  before  trial. 
—Poole  V.  Meass  (Sup.)  751. 

I  43.  The  fact  that  an  examination  of  a  de- 
fendant before  trial  might  bring  out  evidence 
to  convict  him  of  fraudulent  complicity  in  di- 
verting a  note  held  no  defense  to  the  examina- 
tion.—Peterson  v.  Fowler  (Sup.)  505. 

I  47.  A  nonresident  party  may  be  examined 
before  the  trial,  pursuant  to  Code  Civ.  Proc.  S| 
870,  873.— Wallace  v.  Bacon  (Sup.)  130. 

§  51.  An  affidavit  for  an  examination  of 
parties  before  a  trial  held  to  comply  with  Code 
Civ.  Proc  S  872,  and  (General  Practice  Rule 
82.— Wallace  v.  Bacon  (Sup.)  130. 

I  51.    Application    for    an    examination    of 

Slaintiff   before    trial    held   fatally    defective. — 
letcham  v.  Rowland  &  Shafto  (Sup.)  695. 

§  55.  Deficiencies  of  a  plaintiff*s  affidavit 
for  an  examination  of  defendant  before  trial 
held  cured  by  the  affidavit  of  defendant.— Peter- 
son V.  Fowler  (Sup.)  505. 

§  55.  Under  Code  Civ.  Proc.  §  872.  subd.  7, 
a  plaintiff  desiring  to  examine  an  officer  of  a 
foreign  corporation  held  required  to  show  that 
the  person  sought  to  be  examined  is  an  officer. 
—Herzig  v.  Washington  Fire  Ins.  Co.  (Sup.) 
988. 

I  58.  An  order  for  the  examination  of  a  cor- 
poration before  trial  under  Code  Civ.  Proc.  fi 
872,  subd.  7,  held  fatally  defective.— Turk  v.  H. 
Koehler  &  CJo.  (Sup.)  809. 

S  59.  Where-  a  defendant  corporation  had  ap- 
I>eared,  a  copy  of  an  order  for  the  corporation's 
examination  before  trial,  under  Code  Civ.  Proc. 
S  875,  should  be  served  on  its  attorney.— Turk 
v.  H.  Koehler  &  Co.  (Sup.)  809. 

I  61.  A  judgment  for  defendant,  ordered  up- 
on the  pleadings,  with  leave  to  the  plaintiff  to 
amend  his  complaint,  held  not  to  ipso  facto  va- 
cate an  order  for  defendant's  examination  be- 
fore trial.— Childs  v.  Cbilds  (Sup.)  782. 


DISCRETION. 

See  Mandamus,  §  101. 

DISCRETION  OF  COURT. 

See  Dismissal  and  Nonsuit,  §  60. 

DISMISSAL  AND  NONSUIT. 

See  Appeal,  fiS  927.  1176.  1177;  Costs.  |  4^; 
Courts.  S  190;  Eminent  Domain,  f  197;  Jwiz- 
ment,  }§  107,  119,  693,  956 ;  Indictment  and 
Information,  |  144;   Trial,  |{  109,  165w 

n.  nnroiiUNTAR'S'. 

§  60.  There  was  an*  abuse  of  discretion  in 
overruling  a  motion  to  dismiss,  where  defendsnt 
made  out  a  prima  facie  case  of  neglect,  for  which 

Slain  tiff  failed  to  show  an  excuse. — Notman  v. 
.  M.  Guffey  Petroleum  Co.  (Sap.)  2a 

i  73.  Plaintiff  held  prima  facie  guilty  of  lach- 
es, so  as  to  place  the  burden  upon  him  to  show 
that  failure  to  prosecute  had  not  been  nnreasrn- 
able.— Notman  y.  J.  M.  Guffey  Petroleum  Ca 
(Sup.)  20. 

DISPUTED  CLAIMS. 

See  Executors  and  Administrators,  |  244 

DISQUALIFICATION. 

Gf  trustee,  see  Trusts,  |  160. 

DIVORCE. 

See  Marriage,  U  40,  57. 

Separate  maintenanoe,  see  Husband  and  Wife, 
f278. 

X.  HATURE  AHB  FOBK  OF  BEMEDT. 

§  6%.  The  court  has  power  to  apply  equit- 
able principles  in  a  matrimonial  action  such  as 
one  for  a  separation. — Johannessen  t.  Johannea- 
sen  (Sup.)  892. 

TJL  OBOUHDS. 

§  31.  Gne*s  refusal  to  support  his  wife  aoj 
to  live  with  her  entitles  her  to  a  separation  fn  n: 
bed  and  board  forever.— Uhler  ▼.  Uhler  (Sup.) 
963. 

m.  DEFENSES. 

i  39.  A  defense  to  a  separation  action,  thit 
plaintiffs  former  marriage  was  vmlid.  h^d  in- 
equitable, and  not  permissible  under  the  cirrum- 
stances. — Johannessen  ▼.  Johannessen  (Sup^) 
892. 

IV.  JITRI8DICTION,    PBOCEEDIirGS, 
AND   BElalEF. 

(A)  Jnrlsdletlom,  Venwe,  «a4  I«imlt«ttoBfc 

I  62.  A  wife  held  not  entitled  to  sue  for  i 
separati<m  in  New  York  under  Code  Civ.  Proc. 
fi  1763,  subd.  3.— ElweU  v.  Elwell  (Sop.)  495. 
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(D)  BTidenee. 

I  109.  A  defendant  pleading  a  former  mar- 
riage in  an  action  for  a  separation  has  the  bnr- 
len  of  proving  its  validity  and  of  overcoming 
the  presumption  that  the  second  marriage  was 
ralia. — Johannessen  v.  Johannessen  (Sup.)  8d2. 

V.   AI^XMOHT,  AIXOWAHCES,  AND 
BXSPOtlTIOH  OF  PROPERTT. 

i  213.  The  court  held  authorized  to  grant 
temporary  alimony  to  a  wife  pending  her  action. 
—Graves  v.  Graves  (Sup.)  480. 

VH.   OPERATION  AND  EFFECT  OF 

BIVOROE,  AND   RIGHTS   OF 

DIVORCED  PERSONS. 

I  326.  A  divorce  granted  in  Russia  accord- 
ng  to  the  laws  thereof  by  a  Jewish  rabbi  to 
Russian  subjects  is  valid  here.— Miller  v.  Miller 
Sup.)  787. 

§  326.  The  status  as  to  divorce  of  a  foi^ 
signer  in  his  own  country  will  be  recognized  in 
my  other  country  which  he  may  select  as  his 
^lace  of  abode.-Miller  v.  Miller  (Sup.)  787. 

S  331.  The  purpose  of  the  amendment  (Laws 
liM>4,  c.  318)  to  Code  Civ.  Proc.  {  1772,  relat- 
ing to  the  enforcement  of  judgments  for  alimo- 
ny, was  to  make  applicable  to  a  foreign  divorce 
iecree  the  same  remedies  apolicable  to  the  en- 
forcement of  a  domestic  judgment.— Moore  v. 
^oore  (Sup.)  259. 

f  331.  The  amendment  (Laws  1904,  c.  318) 
to  Code  Civ.  Proc.  {  1772,  relating  to  the  en- 
ftrcenient  of  decrees  for  alimony,  held  retroac- 
live.— Moore  v.  Moore  (Sup.)  259. 

f  331.  Under  Code  Civ.  Proc.  {  1772,  re- 
atlng  to  the  enforcement  of  foreign  and  domes- 
:ic  decrees  for  alimony,  held,  that  only  one 
equitable  action  in  the  domestic  state  was  nec- 
essary, and  that  security  and  sequestration  of 
:he  husband's  property  might  be  had.— Moore 
f.  Moore  (Sup.)  259. 

fi  331.  Under  Code  Civ.  Proc.  {  1772,  re- 
nting to  the  enforcement  of  foreign  and  domes- 
:ic  judgments  for  alimony,  security  may  be  re- 
piired  tor  past  alimony.— Moore  v.  Moore  (Sup.) 
>r)9. 

i  331.  Under  Code  Civ.  Proc.  {  1772,  re- 
nting to  the  enforcement  of  foreign  and  domes- 
:ic  judgments  for  alimony,  held^  that  sequestra- 
Jon  authorized  by  the  statute  would  reach  the 
ncome  of  the  husband  coming  from  his  father's 
ifitate.- Moore  v.  Moore  (Sup.)  259. 

I  331.  Under  Code  Civ.  Proc.  i  1772,  re- 
sting to  the  enforcement  of  foreign  and  domes- 
:ic  decrees  for  alimony,  held,  that  sequestra- 
:ion  was  properly  authorized  in  an  action  in 
which  judgment  is  rendered  and  by  an  antioipa- 
;ory  order  at  the  foot  of  the  judgment— Moore 
r,  Moore  (Sup.)  239. 

DOCTORS. 

^e  Physicians  and  Surgeons. 

DOCUMENTS. 

$e«  Erldenee,  |i  834-378. 


DOING  BUSINESS. 

See  Coiporations,  i  6i2. 

DOMICILE. 

See  Grand  Jury,  {  38;  Venue,  {{  18-28. 

i  5.  Where  a  husband,  without  lawful  <»iu8e, 
excludes  his  wife  from  their  home  in  another 
state,  she  may  acquire  an  independent  domicile 
in  New  York.— Elwell  v.  ElweU  (Sup.)  495. 


See  Gifts. 


DONATIONS. 
DRAINS. 


See  Mandamus,  |  103 ;   Municipal  Corporations, 
§i  772,  838,  i&. 

1.  ESTABUSHMEHT  AHD  ICAIH- 
TENANOE. 

I  18.    Under  Drainage  Law,   {{  15,  16,   the 

amount  borrowed  by  drainage  commissioners 
mav  not  include  items  for  their  compensation 
and  personal  expenses.— People  v.  Wiggins 
(Sup.)  344. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  H  296-808. 

DUMPING  GROUNDS. 

See  Municipal  Ck>rporations,  {  747. 

DUPLICITY. 

See  Indictment  and  Information,  {  125. 

DURESS. 

See  Money  Received,  I  8;  Principal  and  Agent, 
I  159. 

EARNEST  MONEY. 

See  Vendor  and  Purchaser,  {  334. 

EARNINGS. 

Of  corporation,  see  Taxation,  {  382. 

EASEMENTS. 

See  Taxation,  {  348;  Waters  and  Water  Cours- 
es, I  165. 

X.   CREATION.   EXISTENCE,   AND 
TERMINATION. 

I  8.  Certain  property  sought  to  be  taken 
by  a  city  for  street  puri>oses  held  not  to  be  in- 
cumbered by  certain  easements  in  view  of  the 
description  m  the  deed  thereof.— In  re  Van  Alst 
Ave.  in  City  of  New  York  (Sup.)  371. 

i  31.  Where  there  was  no  good  excuse  for 
nonperformance  in  a  reasonable  time  of  a  condi- 
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tion,  oa  perfionDance  of  which  an  easement  de- 
pended, KM  equity  will  not  relieve  against  a 
forfeiture.— Henneky  v.  Stark  (Sup.)  761. 

EJECTMENT. 

V.   DAMAGES.    MESNE   PROFITS,   IM- 
PBOVEMEHTS,  AND   TAXES. 

§  127.  A  successful  plaintiff  in  ejectment  is 
entiUed  to  damages  for  use  and  occupation  of 
the  property  while  adversely  held  by  defendant 
-Shea  V.  Campbell  (Sup.)  508. 

ELECTION. 

See  Action,  I  45. 

ELECTIONS. 

S^  Evidence,  §  83;   Mandamus,  |  3. 

V.   REGISTRATION  OF  VOTERS. 

f  108.  Where  a  board  of  registration,  under 
Election  Law,  §  159,  enrolled  one's  name  upon 
the  register,  the  register's  failure  to  show  his 
address  is  no  ground  for  striking  his  name 
therefrom,  in  view  of  Const  art.  1,  §  1,  and 
Election  Law,  §f  153,  156.— In  re  Matthews 
(Sup.)  537. 

ELECTfflCITY. 

See  Nuisance,  S  72. 

i  4.  Under  Laws  1910.  c.  480  (Consol.  Laws 
1910,  c.  48)  §  69,  effective  June  14,  1910,  bonds 
can  only  be  issued  by  a  lighting  and  power  com- 
pany to  refund  money  expended  for  replace- 
ment under  the  permission  of  the  Public  Serv- 
ice Commission.— People  v.  Stevens  (Sup.)  440. 

S  4.  Laws  1910,  c.  480  (Consol.  Laws  1910, 
c.  48)  §  69,  effective  June  14,  1910,  relating  to 
the  issuance  of  bonds,  etc.,  by  a  gas  and  elec- 
trical corporation,  held  to  apply  to  proceedings 
pending  when  the  statute  was  enacted.— Peo- 
ple v.  Stevens  (Sup.)  440. 

i  4.  Any  discretion  given  to  the  Public  Serv- 
ice Commission  by  Laws  1910,  c.  480  (Consol. 
Laws  1910,  c.  48)  §  69,  effective  June  14,  1910, 
to  refuse  permission  to  an  electrical  company 
to  issue  certain  bonds,  held  a  legal  discretion 
reviewable  by  the  courts. — People  v.  Stevens 
(Sup.)  440. 

f  4.  Under  Public  Service  Commission  Law, 
§§  66.  69,  securities  of  gas  and  electrical  cor- 
porations cannot  be  sold  under  a  misleading 
statement  in  the  fixed  capital  account ;  the  pur- 
pose of  the  statutes  being  to  prevent  overcap- 
italization and  protect  the  public  from  the  is- 
suance of  fictitious  securities.— People  v.  Ste- 
vens (Sup.)  440. 

§  4.  The  Public  Service  Commission  held  au- 
thorized to  make  its  finding  on  the  application 
of  a  public  service  corporation  for  permission 
to  issue  bonds  that  expenditures  were  for  re- 
placements, upon  the  report  of  experts  em- 
ployed by  it  to  investigate  the  question.— Peo- 
ple V.  Stevens  (Sup.)  440. 


I  4.  The  general  maintenance  of  the  plant 
of  a  public  service  corporation  is  not  <diargea- 
ble  to  capital,  but  to  current  ezpenaes. — ^People 
y.  Stevens  (Sup.)  440. 

EMINENT  DOMAIN. 

See  Contracts,  §  129;  Corporations,  i  449: 
Mandamus,  §  81;  Statutes,  fi  195;  Taxation. 
f  391. 

I.   NATURJS,   EXTENT,   AWP    I>EXJSGA. 
TION  OF  POTHTEB. 

{  2.  The  act  of  the  Public  Service  Commis- 
sion in  requiring  a  street  railroad  company  to 
comply  with  Laws  1905.  c  358,  held  not  in- 
valid as.  reducing  the  revenue  of  the  company. 
—People  V.  Public  Service  Commission  (Sup.  J 
384. 

f  46.  Under  Railroad  Law,  §§  17,  18,  held,  t 
railroad  may  condemn  land  under  water  belong- 
ing to  the  state,  necessary  for  railroad  purposes. 
—New  York  CJent.  &  H.  R.  R.  Co.  v.  Matthews 
(Sup.)  138. 

f  47.  That  part  of  a  proposed  street  consiiti> 
of  land  used  for  railroad  purposes  does  not 
prevent  the  opening  of  a  street  by  a  city.— In 
re  West  134th  St.  in  City  of  New  Yoilt  (Sop,i 
589. 

n.   COBfPEKSATIOK. 

(C)   Measure   Had   Amommt. 

§  138.  Elements  of  damage  for  taking  part  cf 
property,  under  Greater  New  York  Chart*^r 
(Laws  1901,  c.  466)  §  822,  stated.— In  re  City  of 
New  York  (Sup.)  12. 

§  145.  Rule  as  to  set-off  of  benefits  undor 
Greater  New  York  Charter  (Laws  1901,  c-  44>i;i 
§  822.  for  land  under  water  taken  by  the  city 
for  public  use,  stated. — In  re  City  of  New  York 
(Sup.)  12. 

§  145.  Greater  New  York  Charter  (Law? 
1901,  c.  466)  §  822,  providing  for  compensaiion 
for  lands  taken  for  water  front  improvement2>. 
is  violative  of  Const,  art.  1,  §  6,  relating  to  com- 
pensation for  private  property  taken  for  public 
use.— In  re  City  of  New  York  (Sup.)  12. 

in.   PROCEEDINGS   TO    TAKE   PROF- 

ertt  and  assess  com- 
fensatiok. 

f  166.  In  view  of  Const,  art.  1.  |  7.  a  proper- 
ty owner,  suing  to  enjoin  an  electric  railroad 
from  trespassing  upon  his  property,  htid  not 
bound  to  show  the  damage  to  his  property  an4 
convey  the  right  to  use  it  to  defendant — Ase-h- 
er  V.  South  Shore  Traction  Co.  (Sup.)  1014. 

§  169.  Under  section  61  of  the  railroad  k^s. 
a  municipality  may  acquire  title  to  land  for  a 
proposed  street  without  first  applying  to  tbe 
Railroad  Commissioners.— In  re  West  134th  St 
in  City  of  New  York  (Sup.)  589. 

i  177.  If  joinder  as  defendant  in  condemDa- 
tion  of  one  merely  claiming  an  interest  in  th^^ 
land  be  not  expressly  authorized  by  the  cos- 
demnation    law,    held,    it    is   permissible    und^r 
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^ode  Civ.  Proc.  i  452 J)y  virtue  of  section  3382. 
-New  York  Cent  &  H.  B.  R.  Co.  v.  Matthews 
Sup.)  138. 

§  177.  One  claiming  an  interest  in  land  held 
in  ''owner"  thereof  within  the  condemnation 
aw,  authorizing  condemnation  andnst  the  own- 
r.— New  York  Cent.  &  H.  R.  K.  Co.  v.  Mat- 
hews (Sup.)  138. 

§  194.  Order  granting  an  amendment  to  pro- 
ceedings by  a  city  to  acquire  land  for  public  use, 
nade  after  vesting  of  title  and  without  notice  to 
in  owner  affected  by  the  order,  held  not  within 
he  power  of  the  court.— In  re  City  of  New  York 
Sup.)  12. 

i  197.  Board  of  education  and  board  of  esti- 
nate  and  apportionment  held  to  have  power  to 
liscontinue  proceedings  under  Greater  New 
kTork  Charter,  if  1435-1448,  to  acquire  land  for 
school  purposes,  without  leave  of  court.— People 
7.  Morris  (Sup.)  74. 

I  226.  Motion  on  a  petition  in  condemnation 
>roceedings  may,  under  Code  Civ.  Proc.  §§  769, 
^2,  3361,  3382,  be  made  at  a  Special  Term  of 
he  Supreme  Court  in  a  county  other  than  that 
n  which  the  land  is  situated,  where  it  is  in  the 
iame  judicial  district.— New  York  Cent.  &  H. 
[I.  R.  Co.  V.  Matthews  (Sup.)  138. 

§  247.  Where  an  award  for  damages  for  land 
aken  was  made  to  unknown  owners,  and  the 
Mty  did  not  pay  the  award  into  court,  it  was 
iable  for  interest,  under  Laws  1895,  c.  130,  i 
X — In  re  Cammann  (Sup.)  124. 

§  253.  Greater  New  York  (Charter  ${  1438a, 
L442,  construed,  and  held,  that  the  order  of 
he  Special  Term,  confirming  a  report  of  the 
commissioners  of  estimate  and  appraisal,  and 
;ending  the  report  back  to  new  commissioners 
oT  new  appraisal  of  property  to  be  acauired 
or  a  school  site,  is  proper.— In  re  City  or  New 
t'ork  (Sup.)  283. 

S  253.  Under  Laws  1905,  c  724,  no  appeal 
ies  from  an  order  setting  aside  the  report  of 
commissioners.— In  re  Simmons  (Sup.)  1071. 

f  265.  In  condemnation  proceedings  by  the 
itate  to  acquire  a  toll  bridge  under  Laws  1909, 
::.  146,  defendants  are  not  entitled  to  costs  un- 
}er  Code  Civ.  Proc  §  3372,  but  are  entitled  to 
certain  costs  under  section  3240.— In  re  People 
iSup.)  29. 

§  265.  Under  Laws  1905,  c.  724,  f  32,  as  lim- 
ted  by  Code  Civ.  Proc.  |§  3253,  3254,  counsel 
'ees  in  condemnation  proceedings  by  the  board 
)f  water  supply  of  the  city  of  New  York  may 
lot  exceed  $2,000.— In  re  Simmons  (Sup.)  724. 

$  265.  On  an  application  to  acquire  real  es- 
:ate  by  a  board  of  water  supply,  held  not  nec- 
essary to  specify   the  amount  of  costs,   under 

ode  Civ.  Proc.  {  3240.— In  re  Bensel   (Sup.) 

r57. 

rV.  REMEDIES   OF  OWNERS  OF 
FBOFEItTT. 

$  274.  To  enjoin  a  railroad  company  from  un- 
lawfully trespassing  upon  plaintiffs  land  in 
[constructing  its  road,  plaintiff  need  not  affirm- 
atively show  damage.— Ascher  v.  South  Shore 
Traction  Co.  (Sup.)  1044. 


EMPLOYES. 

See  Master  and  Servant 

ENTERTAINMENT. 

See  Principal  and  Agent,  §  14. 

ENTICEMENT. 

See  Husband  and  Wife,  {  332. 

EQUALITY. 

Of  taxation,  see  Taxation,  |  40. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitational  Law,  {§  240-242. 

EQUITABLE  ESTOPPEL 

See  Estoppel. 

EQUITY. 

See  Assignments,  §S  52,  85;  Discovery;  Ease- 
ments, f  31;  Estoppel;  Injunction ;  Mort- 
gages, §  410;  Partition;  Reformation  of  In- 
struments; Specific  Performance;  Subroga- 
tion; Trusts. 

ESCHEAT. 

S  4.  Parts  of  an  estate  held  not  to  escheat  to 
the  state.— Douglass  v.  Douglass  (Sup.)  912. 

ESTABLISHMENT. 

Of  hichways,  see  Highways,  ${  37-79. 

ESTATES. 

See  Perpetuities. 

Of  decedents,  see  Executors  and  Administra- 
tors;  Wills. 

ESTOPPEL 

See  Landlord  and  Tenant.  §  17;  Mortgages,  §$ 
275,  410;  Pleading,  8  387 ;  Sheriffs  and  Con- 
stables, i  130. 

m.   EQUITABI.E  ESTOPPEI.. 

(B)  Oromnda  of  Batoppel. 

f  6S.  Defendants  in  an  action  to  foreclose  a 
second  mortgage  may  at  the  trial  rely  on  their 
first  mortgage,  though  in  their  answer  they 
claimed  the  fee  under  foreclosure  of  the  first 
mortgage.— Ijevin  v.  Gates  (Sup.)  746. 

(B)  Pleadlnir*    Bvidencet    Trialf    and    Re- 
▼le^v. 

§  110.  The  facts  relied  on  to  create  an  equi- 
table estoppel  need  not  be  pleaded.— Feinberg  v. 
Allen  (Sup.)  006. 

§  116.  The  burden  is  on  the  party  pleading 
an  estoppel  to  establish  it. — Wetzler  v.  Wood 
(Sup.)  501. 
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EVIDENCE. 

See  Adverse  Possession.  H  33.  85;  Appeal,  IS 
926,  1031,  1048-1056;  Assi^nmeiits,  f  134: 
Attachment,  i  350;  Attorney  and  Cbent,  } 
166;  Banks  and  Banking,  §  154;  Bills  and 
Notes.  §1  497,  516,  519;  Brokers,  ||  8,  65, 
86;  Carriers,  {  318;  Ck>ntracts,  {I  28,  322; 
Corporations,  U  121,  482;  Criminal  Law, 
i§  417,  511;  f&mages,  |  181;  Death,  {§  2, 
4,  48;  Deeds,  §§  196.  210;  Discoyery;  Di- 
vorce, {  109;  Estoppel,  §  116;  Execution,  §§ 
405,  419,  420^;  Executors  and  Administra-* 
tors,  I  227;  Factors,  §  42;  Qifts;  Highways, 
§  210;  Husband  and  Wife,  i  49\^;  Insur- 
ance, I  655;  Judgment,  §§  715,  956;  Land- 
lord and  Tenant,  $231;  Marriage.  §1  40,  58; 
Master  and  Servant,  Sf  40,  80,  fll,  279,  281, 
330,  332;  Mechanics^  Liens,  ff  105.  277: 
]\T  rt-  ..-  ^  ?  f^r;:  TMmitcipal  Corporations,  S| 
21S,  :i7i,  im,  817.  8ia  819,  821;  Names,  f 
18:  NGKlij^i^noe,  |  laCi :  New  Trial,  $$  103- 
108;  NuisaDce.  IS  49,  72;  Partnership,  { 
217;  Paympnt,  g|  G3,  65;  Pleading,  §5  132, 
343;  Principal  and  Ag^nu  H  23.  72;  Proper- 
tv,  I  10;  Railroads.  |  21)7;  Robbery;  Sales, 
II  52.  359^  Slh  383,  4:if)-441;  Sheriffs  and 
CoiiKtableK,  g|  130,  138;  Specific  Perform- 
Borp,  II  119,  130;  Street  Railroads.  §  114; 
Tniatlon,  |  403;  Trml*  I  252;  Trover  and 
TcmversioQ,  I  3fl;  Trns(j?.  g  44;  Usury;  Ven- 
dor and  Furcbaaer,  §  341;  Venue,  {  72;  Ware- 
housemen;   Wills,  If  52,  55,  163;   Witnesses. 

I.  JUDICIAI.  NOTICE. 

S  37.  Aliens  held  not  entitled  to  inherit  real- 
ty held  by  a  citizen  of  the  United  States,  under 
Keal  Property  Law,  §  10,  subd.  2,  in  absence 
of  proof  that  the  countries  of  which  they  are 
subjects  grant  like  privileges  to  citizens  of  the 
United  States.— Douglass  v.  Douglass  (Sup.) 
912. 

n.  PRESUMPTIONS. 

§  53.  Presumptions  are  indulged  in  only  to 
supply  facts,  and  do  not  arise  where  the  facts 
are  known.— In  re  Matthews  (Sup.)  537. 

§  83.  Where  a  board  of  registration,  under 
Election  Law,  f  159,  placed  the  name  of  a  per- 
son upon  the  register,  it  is  presumed  that  as 
public  oflScers  they  dischar^jea  their  duty,  and 
the  person  so  enrolled  is  entitled  to  vote.— In  re 
Matthews  (Sup.)  537. 


IV.  RELEVANCY,  MATEBIALITT,  AND 
COMPETENCY  IN  GENERAL. 

(B)  Res  Gestae. 

§  123.  Statements  by  the  principal  held  not 
admissible  as  against  the  surety  as  a  part  of 
the  res  gestae.— Strobel  &  Wilken  (3o.  v.  Weisen 
(Sup.)  798. 

(C)   Similar  Facts   and  Trannactloiia. 

§  129.  On  an  issue  as  to  the  terms  on  which 
defendant  received  consignments  of  butter  for 
sale,    certain    evidence    held    admissible. — Burr 

V.  Koster  (Sup.)  794. 


(B)  Comyeteaer* 

fi  151.  Testimony  by  a  husband  as  to  his 
intent  in  making  a  deposit  in  the  name  of  his 
wife  held  adini8sible.~McMahon  y.  GroniD 
(Sup.)  423. 

{  151.  Witness  may  not  testify  to  the  in- 
fluences that  operated  on  his  mind  in  taking  a 
lease. — Greorge  E.  Lovett  &  Co.  v.  Gibb  (Sup.) 
1047. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

{  165.  Stubs  of  checks,  stating  the  amounts, 
dates,  and  names  of  the  payees,  hM  competent 
evidence  of  the  making  of  corresponding  checka. 
— Leask  v.  Hoagland  (Sup.)  1017. 

i  182.  Admission  of  evidence  of  tiie  contenti 
.of  a  letter  held  not  warranted  by  the  preliminary 
proof  as  to  the  sending  of  the  letter.— Standard 
Fashion  Co.  of  New  xork  t.  Hennessy-Bobin- 
son  Co.  (Sup.)  22. 

Vn.  ADMISSIONS. 

(A)  Nature,  Form,  aad  IneideBta   1b  Gen- 
eral. 

§  215.  In  an  action  by  a  beneficiary  against 
a  benefit  society,  held,  that  statements  in  a  cer- 
tificate offered  as  proof  of  death  became  an  ad- 
mission against  the  beneficiary. — Wagner  t.  Or- 
den  Allemania  (Sup.)  629. 

(D)  By  Aflrenta  or  Other  Represeatatl^ea. 

§  246.  In  an  action  on  a  contract  against 
one  sought  to  be  held  as  principal  for  failure 
to  disclose  his  agency,  certain  evidence  as  to  ad- 
missions by  attorneys  held  properly  excluded.— 
Donohue  v.  Watson  (Sup.)  1089. 

I  250.  Evidence  in  an  action  on  a  suretyship 
contract  held  not  admissible.— Strobel  A  Wil- 
ken Co.  y.  Weisen  (Sup.)  798. 

(B)  Proof  and  Effect. 

{  265.  Oral  admissions  of  a  decedent  ki]l«^ 
in  an  accident  held  entitled  to  weight. — Wheel- 
er V.  Sundstrom  &  Stratton  Co.  (Sup.)  355. 

X.  DOCUMENTARY  EVIDENCE. 

(A)  Pabllo    or    Ofidal    Aeta«    Procee Jlajpi, 
Reeorda*  and  Certlffeatea. 

{  334.  In  an  action  by  a  beneficiary  against 
a  benefit  society,  certificate  of  death  h^d  not 
competent  as  proof  of  the  cause  of  death.— 
Wagner  v.  Orden  Allemania  (Sup.)  629. 

(C)  Private  inrritlnars  nnd  PnblieatfonB. 

fi  355.  Record  cards  of  a  physician  and 
nurse,  when  supplemented  by  their  own  testi- 
mony as  to  correctness,  held  admissible. — Deal- 
er V.  Prudential  Ins.  Co.  of  America  (Sup.) 
396. 

(D)  Prodvctlon»    Avtbentlcationt    and    Ef- 
fect. 

{  378.  A  letter  not  being  authenticated.  heJd, 
one  seeking  to  hold  A.  and  W.  as  liable  for  an 
employment  by  L.  &  Co.,  may  not,  to  show  that 
A.  and  W.  composed  the  firm,  testify  to  havinr 
sent  a  bill  for  the  services  to  Lk  &  Co.,  net 
shown  to  have  been  received,  and  receiving  a 
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etter  porportiag  to  be  in  veply,  and  to  have 
leen  ^nt  by  L.  &  Co^,  on  the  beading  of  which 
«rere  the  words.  "A.  and  W.,  Grenenil  Part- 
ners/'—George  B.  LoTett  &  Co.  V.  Gibb  (Sap.) 

.047. 

a.    PAROL  OB  EXTBIKSICirVXDEHCE 
AFFECTIirO  WRITINGS. 

A)  ContradlctiniT*  Varylitflr,  or  AddlBir  to 
Terms  of  'Wrlttem  Instrmntent. 

S  405.  Certain  statements  in  an  accident  in- 
surance policy  kdd  binding,  so  that  they  could 
lot  be  varied  by  paroL—Enthoven  ▼.  American 
.fidelity  Co.  of  Montpelier,  Vt.  (Snp.)  805. 

S  420.  Certain  evidence  held  admissible  to 
how  that  there  was  not  an  unconditional  de- 
lve ry  of  the  note  sued  on  with  the  intention 
hat  it  become  a  binding  obligation.— Ryan  v. 
;iillivan  (Sup.)  632. 

§  423.  Certain  evidence  held  inadmissible  in 
n  action  on  a  note,  as  tending  to  vary  its  terms. 
-Ryan  v.  Sullivan  (Sup.)-  632. 

§  423.  Parol  evidence  is  admissible  to  show 
hat  a  promissory  note  was  given  for  the 
nyee's  accommodation.— Ryan  v.  Sullivan  (Sup.) 
L32. 

§  423.  Certain  evidence  held  admissible  as  a 
lefense  in  an  action  on  negotiable  notes,  show- 
ns:  that  they  were  given  for  plaintiff's  accom- 
Qodation.— Ryan  v.   Sullivan  (Sup.)  632. 

§  427.  In  an  action  by  tenant  to  recover  mon- 
y  paid  as  security  for  performance  of  the  cove- 
lants  of  the  lease,  plaintiffs  held  entitled  to 
how  the  circumstances  under  which  it  was  de- 
ivered,  to  show  its  execution  by  defendant — 
jlutzk  V.  Roth  (Sup.)  668. 

C)  Separate    or    flaba^qneat    Oral    Avree- 

■leat. 

S  441.  In  an  action  for  the  compensation 
railed  for  by  a  building  contract,  plaintiff  can* 
mt  show  that  it  was  agreed,  when  the  contract 
vas  made,  that  certain  items  called  for  by 
he  specifications  should  be  omitted.— Zack  y. 
Jans  (Sup.)  737. 

§  444.  Parol  evidence  to  show  that  a  note 
iv(»'i  is  payable  only  on  performance  of  a  con- 
ip'on  is  admissible  under  a  defense  of  no  con- 
ideration.— Newgass  v.  Shulhof  (Sup.)  664. 

§  445.  Evidence  of  a  subsequent  collateral 
iirieement  hdd  not  objectionable,  on  the  ground 
hat  it  varied  the  written  agreement. — Colum- 
)ia   Metal  Box  Co.  v.  Cohn  (Sup.)  743. 

D)  Constraetioa    or   Applleatloa    of  I^aa- 

Vaase  or  "Wrlttea  lastrameat. 

§  462.  The  maker  of  a  note  held  entitled  to 
>rove  by  parol  that  it  was  given  as  a  receipt  tp 
liow  the  amount  advanced  by  the  payee.— Bond 
.  Vandegrift  (Sup.)  1078. 

K)   Hhowlair    Dlaeharve    or    Performaaoe 
of  Obligation. 

$  468.  In  an  action  for  compensation  under 
1  building  contract,  certain  evidence  held  com- 
)etent.  if  at  all,  only  to  aid  in  construing  the 
;erm  '^substantial  performance."— Zack  v.  Gans 
Sup.)  737. 


Zn.   OPimOH  EVIDENCE. 

(D)  Bzamiaation  of  Experts. 

I  548.  Ehcamination  of  medical  experts  in  a 
personal  injury  case  hM  improper.— Gleason  v. 
Hudson  Valley  Ry.  Co.  (Sup.)  759. 

XIV.   WEIGHT  AND  SUFFICIENGT. 

S  590.  Under  the  facts,  the  trial  court  held 
entitled  to  discredit  certain  testimony.— Federal 
Varnish  Co.  v.  Boelsen  (Sup.)  658. 

§  590.  In  an  action  for  injuries  by  the  col- 
lapse of  the  lobby  of  a  theater,  the  court  held 
not  authorized  to  reject  the  uncontradicted  tes- 
timony of  the  architect  and  contractor  that  due 
care  had  been  exercised.- Abramovitz  v.  Tenzer 
(Sup.)  961'. 

EXAMINATION. 

Of  debtor  in  supplementary  proceedings,  see  Ex- 
ecution, g$  378,  418. 

Of  experts,  see  Evidence,  $  548. 

Of  third  person  in  supplementary  proceedings, 
see  Execution,  |  386. 

Of  witnesses,  see  Witnesses,  {§  255-^807. 

EXCEPTIONS. 

See  Appeal,  |  280;   Deeds,  {  139. 

EXCESSIVE  DAMAGES. 

See  Death,  {  99. 

EXCHANGES. 

1-5.  An  exchange  held  to  have  exdusive  orig- 
inal jurisdiction  to  try  members  for  misconduct. 
— Moyse  v.  New  York  Cotton  Exchange  (Sup.) 
112. 

§  5.  A  member  of  an  exchange  cannot  com- 
plain if  he  is  expelled  for  a  violation  of  its  con- 
stitution and  by-laws  after  a  fair  trial.— Moyse  v. 
New  York  Cotton  Exchange  (Sup.)  112. 

S  5.  Where  proceedings  are  instituted  against 
a  member  of  an  exchange  looking  to  his  expul- 
sion, he  must  first  exhaust  his  remedies  within 
the  exchange  before  resorting  to  the  courts.— 
Moyse  v.   New   York  Cotton  Exchange   (Sup.) 

EXECUTION. 

See  Sheriffs  and  Constables,  {{  180,  188. 

V.    STAT.  Q VASHIMO,  VACATING,  AND 
BEIilEF   AGAINST  EXECUTION. 

§  158.  Where  an  execution  was  issued  prior 
to  the  expiration  of  a  stay  granted  upon  con- 
sent, a  motion  to  set  the  same  aside  should 
have  been  granted.— Sullivan  v.  Van  Yal ken- 
burg  (Sup.)  624. 

X.   SXTPPrEBCENTABT  PBOGEEDINOS. 

$  378.  Under  Code  Civ.  Proc.  §fi  2433,  2434, 
2435.  an  order  requiring  a  judgment  debtor  to 
submit  to  examination  in  supplementary  pro- 
ceedings held  to  be  modified  or  changed  only 
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by 'the' judge  granting  It— Ward  t.   Stoddard 
(Sop.)  846. 

S  37a  Code  GiT.  Proc.  I  2l^  kdd  not  to  au- 
thorize a  judge  other  than  tliat  issuing  an  or- 
der for  the  examination  of  a  debtor  in  supple- 
mentary proceedings  in  the  first  department 
to  alter  the  order  before  service  so  as  to  change 
the  date  for  the  debtor's  appearance.— Ward  y. 
Stoddard  (Sup.)  846. 

i  378.  Where  an  order  for  the  examination 
of  a  debtor  in  supplementaiy  proceedings  can- 
not be  serred  in  time,  the  justice  issuing  it  ma^ 
alter  the  return  day  under  Code  Civ.  Proc.  | 
772,  but  another  justice  can  only  issue  a  new 
order.— Ward   v.    Stoddard   (Sup.)   846. 

§  379.  Service  of  an  order  in  supplementary 
proceedings  must  be  made  by  exhibiting  the 
original  order  under  the  hand  of  the  judge  mak- 
ing it— Ward  v.  Stoddard  (Sup.)  846. 

§  386.  An  order  in  favor  of  a  judgment 
creditor  in  a  receivership  suit  for  examination 
of  a  third  person  hdd  improper.— Sorrentino 
V.  Langlois  (Sup.)  1003. 

§  405.  Evidence  held  to  justify  appointment 
of  receiver  in  supplementary  proceedings.— Ves- 
per V.  Monkash  (Sup.)  624. 

I  411.  Under  Code  Civ.  Proc.  %f  603,  604, 
the  court  held  without  authority  to  issue  an  in- 
terlocutory injunction  restraining  the  payment 
of  a  check.— Brockway  v.  Miller  (Sup.)  1079. 

I  417.  A  debtor  held  not  in  contempt  in 
refusing  to  answer  questions  asked  in  a  supple- 
mental proceeding.— \^osper  v.  Monkash  (Sup.) 
624. 

f  418.  Under  Code  Civ.  Proc  §§  26.  2457, 
a  justice  of  the  court  other  than  that  issuing 
an  order  requiring  a  debtor  to  appear  and  sub- 
mit to  examination  in  supplementary  proceed- 
ings has  jurisdiction  to  punish  the  debtor  for 
contempt  for  disobeying  the  order. — Ward  v. 
Stoddard  (Sup.)  846. 

f  419.  A  judgment  debtor,  seeking  his  dis- 
charge under  Judiciary  Law,  i  775,  held  requir- 
ed to  show  certain  facts.— Scialampo  v.  Ciolino 
(Sup.)  623. 

§  420^.  To  authorize  execution,  under  Code 
Civ.  Proc.  S  1391,  against  an  employer  for  wag- 
es due  an  employ^  held  nec(«sary  to  show  cer- 
tain facts.- Reynolds  v.  Harlem  Const.  Co. 
(Sup.)  642. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement  and  Revival.  &  55;  Appeal,  Si 
151,  1031;  Carriers,  {  318;  Costs,  {  238; 
Courts,  §  2OOV2;  Death.  §  2;  Limitation  of 
Actions.  S  103;  Pleading,  f  317;  Taxation, 
SS  85^-900;    Trusts,  §  227;    Wills. 

n.   APPOINTMEHT.    QUAUFICATION, 
AHD   TENTJRE. 

fi  20.  Petition  for  letters  of  administration 
on  estate  of  woman  absent  for  16  years  held 
insufficient  to  give  surrogate  authority  to  grant 
letters.— In   re  Jones*  Estate   (Sur.)  477. 

§  35.  A  receiver  in  supplementary  proceed- 
ings held  to  be  a  "person  interested"  in  an  es- 


tate within  Code  Civ.  Proc  »  2514  (U),  2^' 
so  that  he  could  ask  for  a  removal  of  execnt:^^ 
for  wasting  the  estate.— In  le  Kennedy*!  £«- 
tate  (Sup.)  626. 

XV.   COIXECTIOH  AND  KAHAGEUST 

OF  BSTATE. 
(B)  Real  Property  amd  latereats  Therria. 

{  13&    A  will  construed,  and  hdd  not  to  ct. 
testator's  widow  as  executrix   power  to  selL- 
Ranhofer  v.  A.  C.   &  H.  M.    Hall    Realty  C 
(Sup.)  230. 

I  138.  Courts  will  compel  exercise  of  an  ^ 
perative  power  of  sale  under  a  will  onlj  wr-s 
the  executors  in  whom  it  is  vested  have  UM 
in  their  duty.— Walbridge  v.  Brooklyn  Trust  C. 
(Sup.)  686. 

S  138.    Circumstances  held   to   warrant  c*^ 
pulsory   exercise  of   a    testamentary    power  if 
sale.— Walbridge  v.  Brooklyn  Trust  Ca  I  Sep 
686. 

S  138.  Testator's  widow's  executor  held  b7 
a  proper  party  to  a  suit  to  compel  the  exemr-  > 
to  sell  the  lands  and  distribute  the  proc^-i^- 
Walbridge  v.  Brooklyn  Trust  Co.  (Sup.)  6Ni 

§  138.    Effect  of  a  direction   to  executon  t 
convert  the  residue  of  testator's  estate  into  m.^- 
ey  for  distribution,  as  soon  as  practicable,  ^ra- 
ed.— Walbridge    v.    Brooklyn   Trust    Co.   (Sup 
686. 

VI.   AIXOWAHOE  AHB  PAYMENT  OP 

CLAIMS. 

(B)  PresentatloA    and    Allovrsuaee. 

f  227.  Plaintiffs  claim  against  a  deced^c:'' 
estate  being  on  the  basis  that  their  common  ii- 
terest  ceased  when  their  business  and  ptop^rtj 
was  turned  over  to  a  corporation  and  st<'«i 
therefor  issue  to  deceased,  held  that,  it  appr^:- 
ing  that  their  common  interest  continned  in  lb* 
stock,  there  could  not  be  an  accounting  withoni 
a  further  claim  or  evidence.— White  y.  Camp- 
bell (Sup.)  354. 

(C)  DUpmted  CIaIihs. 

§  244.  Executrix  of  a  deceased  executor  hek 
to  have  no  standing  to  contest  a  claim  agains: 
the  original  estate.— In  re  Wood's  Estate  (Sai:< 
1102. 

X.  ACTIOH8. 

§  439.  An  executor  held  to  have  properly  ap- 
pealed from  an  interlocutory  judgment  in  pflr> 
tion,  though  no  relief  was  awarded  against  his. 
— Skidmore  v.  Gueutal  (Sup.)  402. 

ZI.  ACCOUNTING  AND  8ETTI«EMEHT. 
(A)  "Duty  to  Aeeoant. 

§  460.  A  surrogate  who  is  asked  to  remoT^^ 
executors  for  wasting  the  estate  may  ord^r  u 
accounting  on  his  own  motion.— In  re  Keno?- 
dy*s  Estate  (Sup.)  626. 

(D)  CompenaatioB. 

§  491.  Contract  of  sole  legatee  and  devv^* 
with  executor  as  to  compensation  will  be  fol- 
lowed on  settlement  of  his  accounts. — In  rt 
Scott  (Sur.)  255. 
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EXPENSES. 

See  Highways,  f  110. . 

EXPRESS  TRUSTS. 

See  TrostB,  {{  11-56. 

EXPULSION. 

Of  member  of  exchange,  see  Exchanges. 

EXTRADITION. 

n.  IHTERSTATE. 

S  30.  One  held  a  fugitive  from  justice  under 
the  United  States  Coostitution,  and  subject  to 
be  taken  by  the  state  under  Rev.  St.  U.  S.  S 
5278  (U.  S.  Comp.  St.  1901,  p.  3597).— People 
V.  Benham  (Sup.)  610. 

FACTORS. 

See  Brokers. 

§  42.  In  an  action  to  recover  plaintiff*s  share 
of  the  profits  on  sales  of  butter  shipped  to  de- 
fendant, evidence  held  to  show  that  defendant 
received  the  proceeds  of  the  sales  in  a  fiduciary 
capacity  .—Burr  v.  Koster  (Sup.)  794. 

§  66.  The  complaint  in  an  action  on  defend- 
ant's agreement  as  a  factor  to  advance  money 
on  goods  to  be  shipped  to  plaintiff  held  not  to 
state  a  cause  of  action.— Knudsten  v.  Phillips 
(Sup.)  83. 

$  66.  Whether  one  was  intrusted  with  the 
possession  of  merchandise  to  sell,  within  Per- 
sonal Property  Law,  §  43,  held  for  the  jury.— 
Marsellus,  Pitt  &  Co.  v.  Simpson  (Sup.)  587 

FALSE  IMPRISONMENT. 

I.   OIVII.   UABIUTT. 

(A)  Aet«  Conatltvtlnir  False  Imprison  men  t 
and  Liability  Therefor. 

S  5.  A  baseball  company  held  liable  for  false 
imprisonment  of  one  seeking  to  buy  a  ticket  to 
one  of  its  games.— Talcott  v.  National  Exhibi- 
tion Go.  (Sup.)  1050. 

(B)   Actions. 

S  36.  An  award  of  $500  damages  for  false 
imprisonment  held  not  to  be  excessive.— Talcott 
▼.  National  Exhibition  Go.  (Sup.)  1050. 

FEDERAL  COURTS. 

See  Courts,  |  400;    Criminal  Law,  i  100. 

FEES. 

See  Attachment,  S  351;    Jury,  {  20;    Landlord 
and  Tenant,  §  83. 


FEB  SIMPLE. 


See  Wills,  |  600. 


FELLOW  SERVANTS. 

See  Master  and  Servant,  i  189. 

FILING. 

See  Time,  {  11;  Trial,  {  6. 

FINDINGS. 

See  Appeal,  i  lOll;    Attorney  and  Glient,  I 

192. 
By  referee,  see  Reference. 

FIRE  DEPARTMENT. 

See  Municipal  Gorporatlons,  §  218. 

FLOWAGE. 

See  Waters  and  Water  Courses,  {  165. 

FOOD. 

See  Sales,  {  387. 

§  8.  The  use  of  the  word  "chum"  on  car- 
tons containing  oleomargarine  held  violative  of 
Agricultural  Law,  S  41.— People  v.  Griffin  (Sup.) 
946. 

§  26.  Agricultural  Law,  {  87,  held  not  to 
prevent  a  manufacturer  of  condensed  milk  made 
of  half  skimmed  and  half  whole  milk  from  re- 
covering price. — Genesee  Valley  Milk  Products 
Co.  V.  J.  H.  Jones  Corporation  (Sup.)  191. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Courts,  {  188. 

FORECLOSURL 

See  Mortgages,  (f  275,  410-.'K1. 

FOREIGN'CORPORATIONS. 

See  Corporations,  S|  232,  634-^65;    Discovery, 
{  55;    Insurance,  §  20. 

FOREIGN  DIVORCE. 

See  Divorce,  H  326,  331. 

FOREIGNERS. 

See  Marriage,  §  17. 

FORFEITURES. 

See  Easements,  §  31 ;    Insurance,  §§  726,  753. 

FORMER  ADJUDICATION. 

See  Judinnoiit,  {§  CC3-715. 

FRACTION  OF  A  DAY. 

I  In  computation  of  time,  see  Time,  f  11. 
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FRANCHISES. 

See  Street  RailzoadB,  I  24;  Taxation,  H  376, 
382,  496. 

FRATERNAL  INSURANCE. 

See  Insurance,  {{  723-753. 

FRAUD. 

See  Corporations,  |{  80,  262 ;  Frauds,  Statute 
of;  Grand  Jury,  I  34:  insurance,  §  615; 
Mechanics'  Liens,  §§  115,  271,  277;  Money 
Received,  |  8;  Mortgages,  I  86;  Partner- 
ship, §  258;  Principal  and  Agent,  §§  71,  79, 
159;   Sales,  §  45;  Trial,  I  109;  Trusts,  S  56. 

n.  ACTIONS. 

(D)  Parties  and  Pleading* 

I  44.  Complaint,  in  an  action  against  a  rail- 
road company  for  fraud  in  representations  as  to 
bonds  issued  without  authority  under  Public 
Service  Commission  Law.  §§  55,  56,  held  to 
state  no  cause  of  action.— Goldan  v.  Delaware  & 
E.  Ry.  Co.  (Sup.)  936,  939. 

FRAUDS,  STATUTE  OF. 

ni.   PROMISES  TO  ANSWER  FOB 

DEBT,  DEFAULT   OB  MISCAB- 

BIAGE   OF  ANOTHEB. 

S  17.  A  wife's  oral  promise  to  pay  her  hus- 
band's accrued  debt  is  void  under  the  statute  of 
frauds.— Bauer  v.  Ambs  (Sup*)  1024. 

FUGITIVES. 

From  justice,  extradition,  see  Extradition. 

GARAGES. 

See  Landlord  and  Tenant,  I  142;  Nuisance, 
IS  3.  23. 

GAS. 

Gas  and  electric  companies,  see  Electricity. 

GIFTS. 

See  Husband  and  Wife,  §  49^. 

I.  INTEB  VIVOS. 

§  47.  Unexplained  payments,  not  made  on 
consideration  of  an  antecedent  debt,  will  be 
presumed  to  have  been  loans,  rather  than  gifts. 
— Leask  v.  Hoagland  (Sup.)  1017. 

GRAND  JURY. 

See  Criminal  Law,  {  627^. 

§  34.  Attorney  General,  directed  by  the  Gov- 
ernor, under  Elxecutive  Law,  §  62,  subd.  2,  to 
appear  before  the  grand  jury  to  examine  as  to 
a  criminal  charge  as  to  the  purchase  of  certain 
land  by  a  city,  has  no  power  to  sign  an  indict- 
ment  found   by   the  grand   jury,   under  Penal 


Law,  I  810,  against  a  witness  before  it  oiFering 
in  evidence  a  document  which  he  knows  to  b«iTe 
been  fraudulently  altered.—People  y.  \Vei» 
(Sup.)  484. 

f  36.  Scope  of  a  witness'  privilege  onder 
Const,  art.  1>  I  6,  in  testifying  before  a  grand 
jury,  stated.— People  v.  BermeT  (Sup.)  52i 

I  38^  Presence  of  temporary  stenographer 
before  grand  jury  when  evidence  is  taken  held 
not  to  vitiate  indictment— People  v.  Coco  (Sup.) 
409. 

§  38.  A  temporary  stenographer  to  a  grand 
jury  need  not  be  a  resident  or  the  county  un- 
der Code  Cr.  Proc.  §,  952q.— People  t.  Coco 
(Sup.)  409. 

GUARANTY. 

See  Husband  and  Wife,  §  158;    Pleading,  f  & 

n.   CONSTBVCTION  AND  OPERATION. 

§  43.  A  contract  of  guaranty  constroed.— 
Canavan  Bros.  Co.  v.  Bendheim   (Sup.)  435. 

S  44.  Acts  of  a  principal  in  preventing  a 
contractor  from  performing,  in  which  the  con- 
tractor did  not  acquiesce  and  was  not  responsi- 
ble, held  not  to  deprive  it  of  the  benefit  of  a 
guaranty.— Canavan  Bros.  Co.  y.  Bendheim 
(Sup.)  435. 

GUARANTY  INSURANCE. 

See  Insurance,  {  430. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  S  33. 

GUTTERS. 

See  Municipal  Corporations,  |f  772,  818^ 

HACK-STANDS. 

See  Contracts,  §|  221,  309:  Landlord  aad  Tea- 
ant,  §  134;    Municipal  Corporations,  §  6o3. 

HARMLESS  ERROR. 

See  Appeal,  §{  1031-1056. 

HEALTH. 

I.  BOARDS   OF   HEALTH   AND   SAITI- 
TART   OFFICERS. 

§  16.  In  view  of  Public  Health  Law,  §§  24. 
30,  held,  that  Laws  1899,  c.  719.  created  no  lia- 
bility of  the  state  for  the  amount  expended  hj 
a  municipality  in  quarantining  persons  sulfei^ 
\ng  from  smallpox.— City  of  Geneva  y.  State 
(Ct.  CI.)  470. 

HIGHWAYS. 

See  Appeal,  fi  1050;  Bridges;  Dedication,  I 
20;  Municipal  Corporations.  S§  805.  S?^; 
Railroads,  §  297:  Street  Railroads,  )  2S: 
Turnpikes  and  Toll  Roads ;  Waters  and  Wa- 
ter Courses,  |  165. 
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I.   EBTABLf HHHrtlffT,  ALTERATIOK, 
AND  DISCOKTINTJANCE. 

B)  BstabllahmeAt    br    Statute    or    8tat«- 
torr    ProceedlnflTS* 

S  37.  Where  commissioners  appointed  nnder 
lighway  Law,  S  103,  to  assess  damages  in  lay- 
ng  out  higliway,  failed  to  take  oath  required  by 
ertion  104,  their  proceedings  will  be  set  aside. 
-In  re  Thompson  (Co.  Ct.)  604. 

§  44.  The  policy  of  the  law  has  been  to  ap- 
propriate as  highways  abandoned  tumpilce  and 
)lan]c  roads.— In  re  Town  of  Rutland  (Sup.)  94. 

<C)  AlteraUon,   Vacation,  or  Abaadon- 
meat. 

S  75.  The  making  of  an  order  discontinuing 
L  highway  presupposes  the  existence  of  a  high- 
vay  to  be  discontinued.— In  re  Town  of  Rutland 
Sup.)  94. 

§  77.  Proceedings  under  Laws  1873,  c  516, 
:o  discontinue  a  highway  and  bridge,  held  not  to 
iflFect  such  discontinuance,  for  failure  to  ob- 
serve general  highway  law  and  Laws  1873,  c. 
;0.— In  re  Town  of  Rutland  (Sup.)  94. 

{  77.  Necessity  stated  for  the  signing  of  an 
>rder  made  by  commissioners  of  highways,  and 
'or  the  necessity  of  notice  to  all  of  them  to  at- 
end  the  proceedings.— In  re  Town  of  Rutland* 
Sup.)  94. 

fi  79.  Temporary  interruption  because  of  the 
weakness  or  destruction  of  a  bridge  held  not  to 
>perate  as  an  abandonment  of  it  as  a  public 
¥ay.— In  re  Town  of  Rutland  (Sup.)  94. 

n.  CONSTRUCTION,  niPItOVElIENT, 
AND  REPAIR. 

i  119.  In  view  of  Acts  1898,  c  115,  as 
imeni^ed,  establishing  a  new  system  of  high- 
ways, an  incorporated  village  held  chargeable 
vith  15  per  cent  of  the  cost  of  improving  a 
oad  by  macadamizing  it;  Highway  Law,  I 
»3,  having  no  application.— Town  of  Queens- 
>ury  V.  City  of  iSlens  Falls  (Sup.)  833. 
§  119.  Under  Charter  City  of  Glens  Falls, 
171,  the  city  hdd  liable  for  its  proportional 
hare  of  the  cost  of  constructing  state  roads. — 
Pown  of  Queensbury  v.  City  of  Glens  Falls 
Sup.)  833. 

V.  REOXrUkTION  AND  USE  FOR 

TRAVEIi. 

B)  Use  of  HlflTliwajr  aad  Law  of  the  Road. 

§  184.  A  boy  who  was  struck  by  an  auto- 
lobile  which  "skidded"  from  its  course  in  tum- 
ig  a  comer  in  the  course  held  guilty  of  contrib- 
tory  negligence.— Baldwin  v.  Locomobile  Co. 
f  America  (Sup.)  429. 

D)  lajmrles  from  Defects  or  OlMtruetioaa. 

i  191.  The  location  and  character  of  a  high- 
vay  and  the  extent  of  travel  thereon  are  to  be 
onsidered  in  determining  whettier  it  was  in  a 
easonable  state  of  repair.— Madigan  v.  Town 
f  Schagbticoke  (Sup.)  800. 

$  196.    In  an  action  against  a  town  for  in- 

iries  through  beini;  drngred  by  a  horse  against 

pile  of  stones  left  by  defendant  in  repairing 


the  highway,  the  pile  of  stones  held  an  efficient 

Srozimate  cause  of  the  accident.— Stedman  v. 
'own  of  Osceola  (Sup.)  341. 

{  21(K  Evidence  as  to  the  assessed  valuation 
of  town  sued  for  injuries  from  defects  in  a 
highway  held  not  rendered  material  by  evidence 
offered  by  defendant.— Madigan  t.  Town  of 
Schagbticoke  (Sup.)  800. 

i  213.  In  an  action  against  a  town  for  in- 
juries to  one  falling  into  a  ditch  whether  de- 
fendant's highway  commissioner  was  negligent 
held  for  the  jury.— March  v.  Town  of  Smith- 
field  (Sup.)  286. 

§213.  In  an  action  for  injuries  to  plain- 
tiff's wife  through  falling  into  a  ditch  in  the 
highway,  the  wife  held  not  as  a  matter  of  law 

fiiilty    of    contributory    negligence.— March    v. 
own  of  Smithfield  (Sup.)  286. 

(  213.  In  an  action  against  a  town  for  in- 
juries through  a  defective  highwav,  defendant's 
negligence  held  for  the  jury. — Stedman  y.  Town 
of  Osceola  (Sup.)  341. 

HIRING. 

See  Principal  and  Agent,  (  13Z 

HOLDING  OVER. 

See  Landlord  and  Tenant,  |§  200,  231. 

HOLIDAYS. 

See  Time,  (  10. 


HOTELS. 


See  Innkeepers. 


HOUSE  MOVING. 

See  Injunction,  i  163;  Municipal  Corpora- 
tions, {  703. 

HUSBAND  AND  WIFE. 

See  Account  Stated,  §  19;  Adverse  Possession, 
8  63;  Divorce;  Domicile;  Evidence.  |  151; 
Frauds,  Statute  of;  Judgment,  §  693;  Mar- 
riage ;  Trusts,  §  81 ;   Witnesses,  §  140. 

Injuries  to  wife  on  highway,  see  Highways,  i 
213. 

X.  MVTVAI.  BIGHTS,  DUTIES,  AND 
IXA.BIUTIES. 

i  6.  A  complaint  by  a  wife  to  set  aside  a 
deed  from  her  husband  to  his  sister  held  insuffi- 
cient.—Lougworth   V.   Longworth   (Sup.)    1004. 

I  16.  Possession  by  a  husband  of  his  wife's 
property  is  not  adverse  to  her  so  long  as  cover- 
ture continues.— Timmerman  v.  Gohn  (Sup.) 
770. 

i  23^.  A  husband  may  ratify  the  unauthor- 
ized act  of  his  wife  in  loaning  his  money.— Kow- 
al  V.  Lehrman  (Sup.)  968. 

I  23^.  The  bringing  of  an  action  to  recover 
money  >loaned  held  evidence  of  ratification  of  sn 
unauthorized  loan.— Kowal  v.  Lehrman  (Sup.) 
968. 
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m.  OONVETAKOES,  OOKTBAGTS,  AND 

OTHER  TRANSACTIONS  BETWEEN 

HUSBAND   AND   WIFE. 

§  49^.  Ehridence  as  to  a  husband^s  state- 
ments on  making  a  deposit  in  the  name  of  his 
wife  held  admissible  on  the  issue  of  a  gift.— 
McMahon  v.  Gronin  (Sup.)  423. 

V.   WIFE'S   SEPARATE  ESTATE. 

(C)  Liabilities  and  CharireB. 

§  159.  A  wife*s  promise  to  pay  her  hus- 
band's accrued  debt  is  void,  when  not  supported 
by  consideration.— Bauer  v.  Ambs  (Sup.)  1024. 

Vm.   SEPARATION  AND  SEPARATE 

MAINTENANCE. 

S  278.  Under  Domestic  Relations  Law  (Taws 
1S96,  c.  272)  i  21  (Consol.  Laws  1909.  c.  14.  § 
51),  a  release  of  liability  to  support  a  wife  held 
invalid.— Uhler  v.  Uhler  (Sup.)  963. 

X.   ENTICING  AND   AlilENATINO. 

§  324.  The  motive  with  which  defendant  act- 
ed is  a  controlling  element  in  an  action  for  al- 
ienating affections.— Ellsworth  v.  Shimer  (Sup.) 
s«S3. 

§  332.  A  complaint  in  an  action  for  alienat- 
ing the  affections  of  plaintiff's  wife  held  demur- 
rable for  not  showing  improper  motive  by  de- 
fendant—Ellsworth V:  Shimer  (Sup.)  883. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Constitutional  Law,  {$  12&-154. 

IMPROVEMENTS. 

See  Highways,  S  119;    Municipal  Corporations, 
§S  356-374 ;    Partition,  |  85. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  §  92. 

INCOME. 

-_  ee 

S  854. 

INCOMPETENTS. 

See  Insane  Persons. 

INCUMBRANCES. 

See  liis  Pendens,  {  22 ;  Mortgages,  §  535. 

INDEBTEDNESS. 

For  quarantine,  see  Health. 

INDEMNITY  INSURANCE. 

See  Insurance.  §  430. 


Rights  of  devisees  and  legatees  in  general,  see 
Wills, 


INDICTMENT  AND  INFORMATION. 

See  Grand  Jury,  §§  34,  38;    Intoxicating  liq- 
uors, §  197. 

II.  FINDINO  AND  FIUNGOFnflllCT- 
IflCElIT   OB  PRESENTMENT. 

§  10.  Evidence  held  to  show  that  an  indict- 
ment for  perjury  was  based  on  testimony  taken 
in  an  investigation  directed  against  aocase<i, 
thus  making  the  indictment  inwid. — ^People  v. 
Bermel  (Sup.)  524. 

§  10.  Invalidity  of  an  indictment  because  ecs 
cused  was  improperlv  subpcenaed  before  th*- 
grand  jury  which  indicted  him  is  not  avoided, 
though  there  was  other  testimony  to  sustain  ih«> 
indictment.— People  v.  Bermel  (Sup.)  524. 

V.   REQUISITES  AND  8UFFICIENCT 
OF  ACCUSATION. 

fi  59.    Under  Ck>de  Cr.  Proc.  |  275,  that  th^ 

name  of  the  crime  is  incorrectly  stated  in  th.- 
accusatory  part  of  the  indictment  is  immaterial 
if  the  specific  allegations  are  sufficient. — People 

V.  Miller  (Sup.)  549. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND   COUNTS.   DUPLICITT, 
AND   ELECTION. 

§  125.  Indictment  held  duplicitous  under 
Code  Cr.  Proc.  S  278.— People  v.  Goldner  (Sup  ) 
375. 

VII.  MOTION  TO  QUASH  OR  DISMISS. 

AND   DEMURRER. 

§  144.  Irregularities  held  not  to  require  dis- 
missal of  indictment  unless  within  Code  I'r. 
Proc.  §  313,  or  unless  the  wrong  done  was  con- 
nected with  the  finding  of  the  indictment- 
People  V.  Katzenstein  (Gen.  Sess.)  473.^ 

§  144.  Circumstances  held  insufficient  to  fo 
connect  irregularities  alleged  with  finding  of  in- 
dictment as  to  authorize  dismissal  of  indict- 
ment.—People  V.  Katzenstein  (Gen.  Seas.)  473. 

d  144.  Irregularities  in  proceedings  against 
defendant  held  insufficient  to  require  setting 
aside  of  indictment.— People  v.  Katzenstein 
(Gen.  Sess.)  473. 

§  150.    A   demurrable    indictment   cannot   be  I 
validated  by  the  fact  that  limitations  preveot 

the  finding  of  a  new  one. — People   t.   Goldner  i 

(Sup.)  375.  I 

X.   CONVICTION    OF    OFFENSE    IN- 
CLUDED  IN   CHARGE. 

$  189.  Under  Code  Cr.  Proc.  §i  444.  445,  and 
Penal  Law,  §f  404,  405,  one  charged  with  bui^ 
glary  in  the  third  degree  may  be  conricted  of 
an  unlawful  entry  with  intent  to  commit  a  lir- 
ceny.— People  v.  Miller  (Sup.)  549. 

INFANTS. 

See  Marriage,  $  19. 


INHERITANCE. 


See  Aliens,  §  9. 
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INJUNCTION. 

;ee  Eminent  Domain,  |  274 ;  Execution,  {  411 : 
r^andlord  and  Tenant,  fi  142 ;  Nuisance,  |§ 
123.  72;  ^ysiciana  and  Surgeons,  §  9;  Set- 
off and  Ck>unterclaim,  (  29. 

3.    SITBJEOTS   OF   PBOTECTIOK   ANB 
RELIEF. 

A)    AetloBS  And  Other  Leflral  Proeeedlnflra. 

§  33.  In  a  suit  by  a  legatee  to  annul  an  as- 
(igume^it  of  part  of  the  legacy,  held  improper 

0  enjoin  the  assiguee  pendente  lite  from  col- 
ecting  under  the  assignment  in  probate  pro- 
cedings  in  another  state.— Allison  v.  Eagle 
[d8.  Co.  of  London,  England  (Sup.)  817. 

(D)    Property,  Con-rcyaneea,  and  Incmn- 
branoes. 

S  43.  In  an  action  on  a  contract,  held,  that 
njnnctlon  would  not  lie  to  impound  certain 
iioney  received  from  a  meet  in  defendant's 
muds.— Wright  Co.  v.  Aero  Corporation  (Sup.) 

§  43.  That  defendant  was  a  corporation  form- 
ed merely  for  the  purpose  of  conducting  a  meet, 
ind  its  capital  stock  was  only  $500,  held  not  to 
.vnrrant  an  injunction  to  impound  money  in  its 
lands  claimed  by  plaintiff.— Wright  Co.  v..  Aero 
Corporation  (Sup.)  726. 

l^r.   PREIilMINABT  AND  INTERLOCU- 

TORT  INXCKCTIOKS. 
A)   Grounds  and  Proeeedlnflra  to  Procure. 

S  132.  An  interlocutory  injunction  can  only 
•«5Kue  when  authorized  by  statute.— Brockway  v. 
Miller  (Sup.)  1079. 

fl  1.j7.  An  interlocutory  injunctional  order, 
wliic'h  does  not  contain  a  recital  of  the  grounds 
r>n  which  it  is  granted,  as  required  by  Code  Civ. 
Proc.  I  610,  is  fatally  defective.— Brockway  v. 
Miller  (Sup.)  1079. 

(B)  Coatlnalnvt  Modlf^lnflr,  Vaoatlnar,  or 
DlaaolTtnsr. 

f  163.  Street  railroad  company  held  not  to 
tiave  a  right  to  an  injunction  to  prevent  injury 
to  its  wires  by  moving  of  a  private  building 
through  the  city  streets.— Western  New  York  £ 
l».  Traction  Co.  v.  Stillman  (Sup.)  303. 

INNKEEPERS. 

§  13.  Boarding  house  keepers  have  a  valid 
lien  on  a  boarder's  trunk,  unless  she  tenders 
the  amount  due.— Braun  v.  Eckstein  (Sup.) 
1077. 

INSANE  PERSONS. 

'II.  INQUISITIONS. 

S  7.  Where  an  alleged  incompetent  is  con- 
ined  on  a  criminal  charge,  the  court  will  neither 
ipI>oint  a  committee  of  his  person  nor  a  com- 
Tiission  in  lunacy. — In  re  Kabinovitch  (Sup.) 
'AM. 

S  28.    Under  General  (Construction  I^w,  §  21, 

1  folio,  in  determining  an  allowance  under  In-i 


sanity  Law,  f  84,  for  the  taking  and  transcrib- 
ing of  testimony,  defined.— In  re  Murtaugh 
(Sup.)  850. 

m.   GUARDIANSHIP. 

{  33.  Petition  for  appointment  of  committee 
of  property  of  incompetent  will  be  denied, 
where  there  is  no  evidence  that  he  has  any  prop* 
erty.— In  re  Rabingvitch  (Sup.)  567. 

V.   PBOFEBTT    AND    CONVITrANCEa 

§  61.  The  deed  of  a  lunatic,  before  office^ 
found,  is  merely  voidable,  and  only  one  in  priv- 
ity with  the  lunatic  can  object  to  his  insanity. — 
Shea  v.  Campbell  (Sup.)  508. 


insolvency! 


See    Assignments    for    Benefit    of    Creditors; 
Bankruptcy;    Sales,  §§  45,  52,  202. 

INSTRUCTIONS. 

See  Trial,  {  252. 

INSURANCE. 

See  Discovery,  |  38 ;   Evidence,  |  405 ;   Names,. 
S  18;    Pleading,  §136,  87. 

I.   CONTROL  AND  BEGUIiATION  IN 
GENERAL. 

f  2.  The  term  "business  of  insurance,**  as 
used  in  Insurance  Law,  §  54,  held  not  to  in- 
clude an  employment  contract  containing  a  pro- 
vision that,  in  consideration  of  a  deduction  of 
1  per  cent.,  defendants  wMll  pay  for  plaintiflTs 
labor,  notwithstanding  the  material  might  be 
damaged  or  destroyed  by  fire. — Stern  v.  Uosen- 
thal  (Sup.)  711. 

§  20.  Insurance  Law,  |  137,  held  not  to  au- 
thorize nonadmitted  companies  to  do  business  in 
New  York,  but  onlv  authorizes  them  to  issue 
surplus  insurance  through  brokers.—Friedland 
V.  Commonwealth  Fire  Ins,  Co.  of  Ottumwa, 
Iowa  (Sup.)  705. 

UL   INSURANCE    AGENTS    AND 
BROKERS. 

(A)  Aflrency  for  laaarer. 

f  73.  In  an  action  on  an  accident  insurance 
policy,  a  broker,  who  procured  the  intervention 
of  the  regular  agent  of  an  insurance  company, 
held  not  the  agent  of  the  company.— En thoven 
V.  American  Fidelity  Co.  of  Montpelier,  Vt. 
(Sup.)  805. 

V.  THE  CONTRACT  IN  GENERAL. 

(A)   Nature,  Reavlalten,  and  Validity. 

ft  125.  A  policy  of  fire  insurance  held  an 
Iowa  contract,  and  governed  by  the  law  of  that 
state.— Friedland  v.  Commonwealth  Fire  Ins. 
Co.  of  Ottumwa,  Iowa  (Sup.)  705. 

S  138.  A  provision  in  a  surplus  line  policy, 
issued  by  an  Iowa  insurance  company,  not  au- 
thorized to  do  business  in  New  York,  that  ita 
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loss  should  foHow  and  be  Identical  with  that  of 
the  N.  Insurance  Company,  held  void  under 
Code  Iowa,  §  1746.— Friedland  ▼.  Common- 
wealth Fire  Ins.  Co.  of  Ottumwa,  Iowa  (Sup.) 
705. 

§  143.  The  rules  as  to  the  reformation  of 
written  instruments  apply  to  an  insurance  pol- 
icy.—I-ake  View  Brewinfc  Co.  v.  Commerce  Ins. 
Co.  of  Albany  (Sup.)  337. 

S  143.  PlaintiflF  held  not  entitled  to  have  a 
fire  insurance  policy  reformed  to  show  that  it 
was  the  legal  owner  of  the  property ;  there 
being  no  mutual  mistake.— Lake  View  Brewing 
Ck>.  V.  Commerce  Ins.  Co.  of  Albany  (Sup.)  337. 

Xn.   BISKS    AND    CAUSES    OF   I.OSS. 

(B)  Insuranee  of  Propertr  and  Titles. 

J  425.  A  stipulation  in  a  burglary  insurance 
.  icv  constmed,  and  held  not  a  limitation  of 
liability.— Rosenthal  ▼.  American  Bonding  (Ik>. 
of  Baltimore  (Sup.)  553. 

i  425.  A  burglanr  insurance  policy  held  to 
insure  against  burglary  as  defined  by  the  stat- 
utes.—Rosenthal  V.  American  Bonding  Co.  of 
Baltimore  (Sup.)  553. 

<C)  Gmaranty  and  Indentnity  Insurance* 

i  430.  An  insurer,  issuing  a  bond  guarantee- 
ing the  fidelity  of  an  employ^,  held  not  liable 
for  a  loss  sustained  by  the  employer.- Buchner 
V.  Title  Guaranty  &  Surety  Co.  (Sup.)  1007. 

Xin.  EXTENT   OF   I.OSS   AND  X«IA-. 
BILITT  OF  INSURER. 

(C)  Guaranty  and  Indemnity  Insnranee. 

{  512.  Under  an  employer's  liability  indem- 
nity policy,  held  interest  on  judgment  of  the 
emplov6  against  the  employer  accruing  pending 
appeal  from  the  judgment  was  not  recoverable 
by  the  employer  of  the  insurer. — Saratoga  Trap 
Rock  Co.  y.  Standard  Accident  Ins.  Co.  (Sup.) 
822. 

XV.   ADJUSTMENT  OF  I.OSS. 

§  574.  An  adjustment  of  the  loss  under  an 
insurance  policy  does  not  impair  the  effect  of 
the  policy.— Steinberg  v,  Boston  Ins.  Co.  (Sup.) 
^4. 

8  574.  An  adjustment  by  appraisers  held  con- 
clusive evidence  of  loss  under  a  fire  policy  in 
absence  of  fraud.— Steinberg  v.  Boston  Ins.  Co. 
(Sup.)  994. 

XVm.   ACTIONS  ON  POLICIES. 

§  608.  A  complaint  in  an  action  against  an 
insurance  company  held  based  on  the  policy,  and 
not  on  an  adjustment  of  the  loss  under  the  pol- 
icy.—Steinberg  v.  Boston  Ins.  Co.  (Sup.)  994. 

f  615.  A  fire  insurance  company  held  enti- 
tled to  defend  an  action  on  the  policy  on  the 
ground  of  fraud  in  procuring  an  adjustment  by 
appraisers,  without  first  having  the  adjust- 
ment set  aside  for  fraud.— Steinberg  v.  Boston 
Ins.  Co.  (Sup.)  994. 

fl  644.  In  an  action  on  a  fire  policy,  plaintiff 
held  entitled  to  have  included  in  the  bill  of  par- 


ticulars a  copy  of  proof  of  loss  alleged  by  d^ 
fendant  to  have  been  obtained  by  false  a:i< 
fraudulent  statements.— Herzig  ▼.  Waahlngtic 
Fire  Ins.  Co.  (Sup.)  566. 

I  644.    In  an  action  on  a  fire  policy,   pl"ir 
tiffs  held  entitled  to  a  bill  of  particulars  resrv  -: 
ing  certain  books  and  papers  claimed  by  d<*f-L 
ant  to  have  been  falsified,  etc.— Herzig  v.  Warr- 
ington Fire  Ins.  Co.  (Sup.)  565. 

S  644.  In  an  action  on  a  fire  policy,  plaint:'!^ 
held  entitled  to  a  bill  of  particulars  as  to  r>r* 
tain  false  testimony  alleged  by  defei^lant  r- 
have  been  given  by  insured  in  an  adjustment  <: 
the  loss.— Herzig  v.  Washington  Fire  Ins.  Co. 
(Sup.)  565. 

I  644.  In  an  action  on  a  fire  policy,  plaint- 
tiffs  held  not  entitled  to  a  bill  of  particulars  .f 
the  property  covered  or  of  the  items  of  lii«<.— 
Herzig  v.  Washington  Fire  Ins.  Co.  (Sup.)  5'^1 

§  655.  In  an  action  on  a  life  insurance  i<  '- 
icy,  record  cards  of  a  physician  held  improp*»r'v 
rejected.— Douler  v.  Prudential  InsL  Co.  cf 
America  (Sup.)  396. 

XX.   IffUTUAIi   BENEFIT  INSITRAKCIL 

(B)  The  Contract  ia  Geaevwl. 

{  723.  Ineligibility  to  membership  under  tt:» 
onler^s  constitution,  and  evasive  statement  i*^ 
application  as  to  applicant's  bnsin^'fcs,  held  a 
defense  to  action  on  a  benefit  certificate*  in  t 
fraternal  insurance  order. — Smith  ▼.  Chajit-' 
General  of  America,  Knights  of  St.  John  ani 
Malta  (Sup.)  28a 

I  726.  A  policy  of  insurance,  which  provid^^ 
for  a  forfeiture  tor  default  in  the  payment  <•: 
assessments,  wQl  be  given  the  construction  m<«^: 
favorable  to  the  insured,  and  which  avoids  f  >r- 
feiture.— Fitzpatrick  v.  Knights  of  Columbus 
(Sup.)  366. 

(D)  Forfeiture  or  SwipeBslom. 

{  753.  In  an  action  on  a  policy  of  life  in- 
surance, insured  held  not  to  have  been  in  de- 
fault in  payment  of  assessments. — Fitzpatrick  v. 
KnigbU  of  C}olumbu8  (Sup.)  366. 

INTENT. 

See  Adverse  Possession,  $  11;    Deeds,  M  54. 
03;  Evidence,  §  151;   WiUs,  (  43a 

INTEREST. 

See  Brokers,  S  10;  Eminent  l>omain,  I  247: 
Principal  and  Surety,  I  73;  Taxation,  H  "''^ 
537;  Trusts.  S  219;  Usury;  Vendor  an! 
Purchaser,  |  334. 

INTERLOCUTORY  INJUNCTION. 

See  Execution,  t  411;   Injunction,  ||  132-1G3. 

INTERPLEADER. 

I.   RIGHT  TO  niTEBPUBADER. 

{  8.  The  making  of  an  order  of  interpleader 
held,  under  certain  circumstances,   within  the 
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discretion  of  the  court.— Mitchell  t.  CatUn  & 
Powell  Go.  (Sup.)  682. 

f  8.  A  motion  to  interplead  a  third  person, 
under  Code  Civ.  Proc.  i  820,  held  properly  de- 
nied.—Mitchell  V.  CatUn  &  PoweU  Co.  (Sup.) 
692. 

INTERPRETATION. 

See  Assignments  for  Benefit  of  Creditors.  1 195 ; 

Contracts,    §|    179-232;     Deeds,    i§   9^189; 

Insurance,  i  726;    Statutes,  if  1S4-225. 
Of  contract  of  guaranty,  see  Guaranty,  §{  43- 

Of  trust,  see  Trusts,  1 132. 
Of  wills,  see  Wills,  ||  43^707. 
Parol  evidence  to.aia  interpretation  of  written 
instruments,  see  Bvidence,  §  462. 

INTERSTATE  COMMERCE 

See  Carriers,  (  35. 

INTERSTATE  EXTRADITION. 

See  Extradition. 

INTERVENTION. 

See  Mandamus,  |  3. 

By  executor,  see  Executors  and  Administrators, 
§439. 

INTER  VIVOS. 

Gift,  see  Gifts. 

INTOXICATING  LIQUORS. 

See  Mandamus,  i  3. 

IV.   UCEKSES  AND  TAXES. 

f  103.  One  obtaining  a  liquor  tax  certificate 
held  to  obtain  merely  a  personal  privilege  not 
transferable,  except  on  the  approval  of  the  pub- 
lic authorities  and  on  the  statutory  conditions. 
—People  y,  Clement  (Sup.)  573. 

§  103.  An  assignee  of  a  liquor  tax  certificate 
as  collateral  security  for  a  loan  made  to  the 
holder  has  a  mere  chose  in  action.— People  v. 
Clement  (Sup.)  573. 

S  103.  Under  Laws  1910,  c.  494.  refusal  to 
grant  a  transfer  of  a  liquor  tax  certificate  from 
the  original  place  designated  therein  to  another 
place  as  the  place  for  trafficking  in  liquors  held 
proper.— People  v.  Clement  (Sup.)  573. 

S  106.  A  liquor  tax  certificate  held  properly 
Fet  aside,  where  the  evidence  showed  that  the 

Iiremises  had  become  and  remained  disorderly.— 
;n  re  Clement  (Sup.)  882. 

VI.   OFFENSES. 

S  147.  Liquor  Tax  Law.  S  30.  subd.  "k," 
heJd  not  to  prohibit  the  selling  of  liquor  to  a 
person  residing  in  a  town  in  which  a  liquor  tax 
rertificate  is  prohibited.— In  re  Merrihew  (Sup.) 


Vm.  CRIMINAL  PROSECUTIONS. 

I  197.    An  indictment  under  Liquor  Tax  Law, 
S  30,  held  to  sufficiently  charge  defendant  as  a 


principal,  and  to  state  an  indictable  offense 
within  the  jurisdiction  of  the  county  court- 
People  V.  Graceffo  (Sup.)  646. 

IZ.  SEARCHES,  SEIZITRES,  AND  FOR- 
FEITURES. 

I  253.  A  judgment  dismissing  the  complaint 
in  a  proceeding  under  Liquor  Tax  Law,  f  33, 
aa  amended  by  Laws  1910,  c.  486,  {  7,  held  ap- 
pealable under  Ck)de  Civ.  Proc.  I  1346.— Clem- 
ent ▼.  Liquors  Seized  at  390  Broome  Street 
(Sup.)  631. 

JUDGMENT. 

See  Appeal.  SS  127.  934.  1152, 1175 ;  Discovery, 
i  61;  Execution;  Landlord  and  Tenant,  H 
169.  170;  Lis  Pendens,  i  22;  Mechanics' 
Liens,  ft  310;  Mortgages,  ftft  171,  533,  534, 
501 ;  Pleading,  |i  343,  35();  Trover  and  Con- 
version, §  69. 

IV.   BT  DEFAUI.T. 

(A)  Reavisltea   And  Validity. 

I  98.  ITnder  Code  Civ.  Proc.  ftft  456,  1206, 
where  liability;  is  joint,  plaintiff8  may  not  take 
judcrment  against  one  joint  defendant  by  de- 
faitlt  until  the  issues  raised  by  the  other  joint 
defendants  are  disposed  of.— Karon  v.  Kisen 
(Sup.)  137. 

I  107.  Where  the  amount  claimed  in  the 
complaint  exceeds  the  amount  of  counterclaims, 
a  motion  for  judgment  on  the  counterolaimH 
cannot  be  entered  until  the  issues  raised  by  the 
complaint  have  been  disposed  of.— Crompton  v. 
Seaich  (Sup.)  580. 

§  107.  Upon  dismissal  of  complaint  at  the 
trial,  defendant  held  entitled  to  juGgment  on  the 
counterclaims. — Crompton  v.  Seaich  (Sup.)  58t). 

ft  119.  Unon  dismissal  of  complaint  at  th(> 
trial,  defendant  held  entitled  to  judgment  on 
the  counterclaims,  though  he  did  not  apply 
therefor  at  Trial  Term,  at  the  same  time  that 
the  issues  were  tried.— Crompton  v.  Seaich 
(Sup.)  586. 

(B)  OpeninflT  or  flettinflr  Aside   Default. 

ft  141.  Where  a  judgment  not  authorized  by 
law  is  entered  by  default,  a  party  affected  may 
move  to  vacate  it,  and  need  not  first  move  to 
open   the  default— Karon  v.  Elsen  (Sup.)  137. 

ft  167.  Where  plaintiff  was  not  entitled  to  a 
default  judgment,  held,  that  it  should  have  been 
opened  as  a  matter  of  right  without  terms.— 
(xrossman  v.  Silverman  (Shp.)  7. 

XIV.   CONCLUSIVENESS   OF  ADJUDI- 
CATION. 
(B)  Persons  Concluded. 

ft  665.  Conclusiveness  of  judgment  as  a  bar 
to  a  subsequent  action  stated. — Kowal  v.  Lehi- 
man  (Sup.)  968. 

ft  693.  A  judgment  dismissing  an  action  by  a 
wife  for  money  loaned  by  her  held  not  a  bar  to 
a  subsequent  action  by  the  husband  for  the 
money.— Kowal  y.  Lehrman  (Sup.)  968. 
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(CO  Matters  Conelnded. 

I  715.  Evidence  of  a  judgment  roll,  includ- 
ing tlie  pleadings  in  a  fonner  action  between  the 
same  parties,  held  insufficient  to  establish  a 
plea  of  res  judicata  in  the  absence  of  proof 
that  the  issues  were  the  same.— Stem  v.  Rosen- 
thal (Sup.)  711. 

XXn.  PI.EADINO  AND  EVIDEHCE  OF 

JUDGMENT  AS   ESTOPPEL   OB 

DEFENSE. 

§  056.  Where  no  formal  judgment  in  inferior 
court  was  entered,  held  proper  to  examine  the 
record  to  determine  whether  a  prior  judgment 
claimed  to  be  res  judicata  was  a  dismissal  on 
the  merits  or  for  failure  of  proof.— New  Eng- 
land Furniture  Co.  v.  Joseph  (Sup.)  93. 

JUDICIAL  DISCRETION. 

See  Dismissal  and  Nonsuit,  {  GO. 

JUDICIAL  NOTICE. 

See  ETidencc,  {  37. 

JUDICIAL  SALES. 

See  Mortgages.  ||  633,  534 ;  Sheriffs  and  Con- 
stables, {  138. 

JURISDICTION. 

See  Appearance;  Courts,  If  36,  118-490; 
Criminal  Law,  |  100;  Death,  §  85;  Divorce, 
H  62;  Exchanges;  Execution,  {(418;  Exec- 
utors and  Administrators,  §  20:  Municipal 
Corporations,  §  643 ;  Process,  §  96 ;  States,  S 
184;  Wills,  §  698. 

JURY. 

See  Grand  Jury ;  Trial,  §  146. 

n.   BIGHT  TO  TRIAIi  BT  JUBT. 

i  14.  Refusal  of  a  jurv  trial  to  defendant 
held  error.— Schwarta  t.  Klar  (Sup.)  830. 

§  25.  Under  Municipal  Court  Act.  §  231, 
Ac/d,  that  it  was  error  to  deny  plaintiff's  de- 
mand for  a  jury  trial. — Fromme  ▼.  Davidow 
(Sup.)  745. 

§  26.  Under  Municipal  Court  Act  (Laws 
1902,  c.  580)  §i  231,  234,  parties  held  required 
to  pay  a  jury  fee  appropriate  for  the  number 
of  jurors  demanded.— Asbestolith  Mfg.  Co.  v. 
Rowland  (Sup.)  173. 

I  28.  Waiver  of  a  jury  on  a  first  trial  does 
not  waive  right  to  one  on  a  new  trial.— Asbesto- 
lith Mfg.  Co.  V.  Rowland  (Sup.)  173. 

§  28.  Proceeding  with  the  case  after  refusal 
of  trial  by  jury  is  not  a  waiver  of  demand.— 
Fromme  v.  Davidow  (Sup.}  745. 

9  31.  Code  Civ.  Proc.  §  973,  authorizing  the 
court  in  its  discretion  to  order  one  or  more  is- 
sues to  be  separately  tried  prior  to  any  trial  of 
the  other  issues,   held  not  violative  of  Const. 


art.  1,  I  2,  preserving  trial  by  jury.— Saith  ▼. 
Western  Pac.  Ry.  Co.  (Sap.)  960. 

KNOWLEDGE. 

See  Mortgages,  (  77. 

LACHES. 

See  Dismissal  and  Nonsuit,  (  73. 

LANDLORD  AND  TENANT. 

See  Assignments  for  Benefit  of  Creditors.  H 
195,  298;  Brokers,  Sf  8,  9,  86;  Carriers,  i 
12;  Constitutional  Law,  f.  154;  Cori^n 
tions,  «f  409,  426,  432;  Evidence,  H  l~'l 
427;  Mines  and  Minerals,  §  56;  Principe: 
and  Agent,  §  183 ;   Trusts,  §  11. 

X.  GBEATION  AND   EXISTEKCE  OF 
THE  BEIiATIOH. 

§  17.  Defendant  held  estopped  by  his  con- 
duct from  denying  that  he  executed  a  lease.- 
Slutzk  Y.  Roth  (Sup.)  668. 

XV.  TEBMS  FOB  TBAR8. 

(C)  Extensions,  Rene^vals*  and  Options  to 
Pnrelinse  or  Sell. 

§  83.  Provision  in  a  lease  that,  if  the  land- 
lord granted  a  renewal,  it  should  be  at  the  ex- 
pense of  the  tenant,  onbr  created  a  simple  debt 
from  the  tenant  to  the  landlord. — ^Doyle  t. 
Hamilton  Fish  Corporation  (Sup.)  8d8. 

§  83.  Where  a  lease  provided  that  a  renew- 
al thereof  should  be  at  the  tenant's  expense,  th* 
statutory  notary's  fees  for  taking  the  acknowl- 
edgment to  the  new  lease  was  properly  includf^ 
in  such  expense.— Doyle  ▼.  Hajniltoa  Fish  Cor- 
poration (Sup.)  8d8. 

V.  TENANCIES  FBOM  TEAB  TO 

TEAB  AND  MONTH  TO 

MONTH. 

S  414.  Under  the  facts,  heU^  a  tenancy  from 
year  to  year  was  to  be  inferred.— Karsch  t. 
Kalabza  (Sup.)  1027. 

VH.  PBEBOSES  AND  ENJOYMENT 

AND  USE  THEBEOF. 
(B)  Possession,  ESnJoyntent,  nnd   Use. 

I  134.  A  contract  between  defendant  ted 
the  lessee  of  premises  used  as  a  restaurant  to 
maintain  a  private  hack  stand  in  front  tberv^ 
of  held  not  invalid  under  the  lease,— The  Ab- 
baye  v.  United  States  Motor  Cab  Co.  (Siip< 
697. 

§  142.  A  lessor  of  premises  in  the  poasessior 
of  a  lessee  held  not  entitled  to  restrain  the  esub 
lishment  of  an  automobile  garage. — Shennac  > 
Levingston  (Sup.)  581. 

(D)  Repairs,  Insnrance,  and  Insyro^e- 
ntents* 

§  157.  Where  a  lease  provided  that  the  land 
lord  might  either  renew  or  purchase  the  build- 
ings erected  by  the  tenant,  that  the  landlord  rr- 
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uspd  to  execute  a  new  lease,  except  on  unrea- 
onable  conditions,  did  not  entitle  the  tenant  to 
•pcover  the  yalue  of  the  buildings.— Doyle  v. 
lamilton  Fish  Corporation  (Sup.)  898. 

B)  Injuries  from  Danarerons  or  Defective 
Condition. 

§  164.  The  owner  of  a  tenement  house  is  not 
>ouud  to  guard  an  open  cellar  stairway  in  the 
'ear  of  the  house,  inside  a  fence. — Hatman  y. 
Joettigheimer  (Sup.)  22. 

S  169.  Ck>mpla]nt  in  an  action  for  personal 
li juries  held  sufficient  to  sustain  Judgment  for 
ipgligence.— McCluskey  v.  Wile  (Sup.)  IIK). 

§  170.  Complaint  in  an  action  for  personal 
Djuries  held  sufficient  to  sustain  judgment  for 
luisance.— McClusky  v.  Wile  (Sup.)  190. 

Vm.   RENT  AND  ADVANCES. 

(A)  RlflThts  and  Liabilities. 

§  184.  Where  plaintiff  alleged,  in  his  bill  of 
tarticulars  in  an  action  for  money  paid  defend- 
int  as  security  for  performance  of  covenants 
>f  a  lease  executed  by  defendant  to  plaintiff, 
hat  the  lease  was  in  writing,  he  cannot  prove 
I  parol  iease.—Slutzk  y.  Roth  (Sup.)  668. 

§  184.  The  tenant  could  show<  in  an  action 
ro  recover  money  paid  the  landlord  as  security 
for  performance  of  the  covenants  of  a  lease 
(executed  by  the  latter,  that  he  was  ousted 
luring  the  term  by  paramount  title.— Slutzk 
V.  Roth  (Sup.)  668. 

§  200.  Rule  stated  as  to  liability  for  rent  of 
[I  tenant  holding  over  under  a  lease  providing 
for  a  renewal  thereof  or  the  purchase  by  the 
landlord,  at  his  election,  of  the  buildings  erect- 
ed on  the  premises  by  the  tenant.— Doyle  v. 
Hamilton  Fish  Corporation  (Sup.)  898. 

I  201.  Under  a  lease,  the  fee  paid  by  the 
landlord  to  his  appraiser  of  the  value  of  the 
property  held  not  chargeable  to  the  tenant  as 
part  of  the  expense  of  the  renewal  of  the  lease. 
— Ooyle  v.  Hamilton  Fish  Corporation  (Sap.) 
398. 

<B)  Aetlona. 

S  231.  In  an  action  for  rent,  evidence  held 
to  show  that  a  lease  in  evidence  was  not  seal- 
ed when  deliyered  to  the  tenant,  though  a  seal 
was  recited  in  the  attestation  clause.— Ivy 
CourU  Realty  Co.  v.  Barker  (Sup.)  715. 

§  231.  Sealed  lease  in  the  name  of  an  agent 
of  an  undisclosed  lessor  may  be  used  to  es- 
tablish the  terms  of  the  contract  implied  from 
the  tenant's  act  in  holding  over.— Ivy  Courts 
Realty  Co.  v.  Barker  (Sup.)  715. 

IX.   RE-ENTRT  AND  BEOOVERT  OF 
POSSESSION  BT  ULNDLORD. 

§  297.  Under  Code  Civ.  Proc.  i  2231,  held, 
that  a  demand  and  notice  for  rent  was  insuffi- 
cient to  support  summary  proceedings. — Sasse 
V.  Cohen  (Sup.)  654. 

LANDS. 

Under  water,  see  Navigable  Waters. 


LARCENY. 

See  Criminal  Law,  §  511;  Indictment  and  In- 
formation, {  189. 

L   OrFENSES    AND  RESPONSIBHilTY 
THEREFOR. 

(  15.  Under  Pen.  Code,  S  528,  accused  held 
not  guilty  of  larceny.— La throp  y.  Mathers 
(Sup.)  492. 

LEASE. 

See  Evidence,  |  427;  Landlord  and  Tenant; 
Mines  and  Minerals.  |  56*;  Municipal  Cor- 
porations, {  663 ;   Principal  and  Ag^t,  §  18a 

LEGACIES. 

See  Taxation,  §§  859-900;  Wills,  {{  630,  820. 

LETTERS. 

See  Evidence,  §§  182,  37a 
Testamentary,  see  Executors  and  Administra- 
tors, §  20. 

LETTING. 

Of  contracts,  see  Municipal  Corporations,  | 
374. 

LEVY. 

Of  taxes,  see  Taxation,  ff  40,  299. 

LEX  LOCI. 

See  Insurance,  §  125;   Marriage,  |  3. 

LIBEL  AND  SLANDER. 

VI.   CRIMINAL  RESPONSIRILITT. 

(A)  Offenses. 

S  150.  The  president,  treasurer,  and  secre- 
tary of  a  stock  corporation  governed  by  Gen. 
Corp.  Law,  §|  3,  34,  43,  and  Stock  Corp.  Law, 
i  30,  held  not  within  Pen.  Code,  I  246,  not- 
withstanding sections  242  and  244.— People  v. 
Warden  of  City  Prison  (Sup.)  837. 

LICENSES. 

See  Intoxicating  Liquors,  §§  103,  106 ;  Manda- 
mus, §  3;  Railroads,  i  65. 

n.   IN  RESPECT   OF  REAI.   PROP- 
ERTY. 

$  54.  A  hillposting  company,  which  contract- 
ed for  a  license  to  use  a  buildins  for  adver- 
tising in  consideration  of  annual  payments, 
could  not  abandon  the  contract.— United  Mer- 
chants' Realty  &  Improvement  Co.  t.  American 
Hillposting  Co.  (Sup.)  666. 

I  58.  When  license  revocable.— United  Mer- 
chants* Realty  &  Improvement  Co.  ▼.  American 
BiUpoeting  Co.  (Sup.)  666. 
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LIENS. 

8ee  Attoniej  and  Client,  ff  176,  184.  192: 
Bankruptcy,  f  433;  Innkeepers;  Mechanics^ 
liiena;    Mortgages,  U  171,  535;   Taxation,  i 

LIFE  ESTATES. 

See  Deeds,  i  133;  WUla,  U  600,  634. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Poesesaion ;  Constitutional  Law,  | 
308;  Taxation, Jfi  786,  805. 

I.   STATITTES   OF  UMITATION. 

(B)  Jjimitmtionm    Applloable   to    Partlcalar 
Aotlons* 

I  30.  In  an  action  for  nuisance,  a  defense 
that  the  cause  of  action  did  not  accrue  within 
three  years  is  insufficient,  under  Code  Civ.  Proc. 
i  382,  subd.  3.-McClu8key  v.  Wile  (Sup.)  190. 

n.   OOHPUTATION   OF   PERIOD   OF 
UMITATION. 


(B)  Perfov 


nance  of  Condition,  Demand, 
and  Notiee. 


f  65.  A  stockholder's  liability  for  unpaid 
stock  does  not  accrue,  so  far  as  the  corpora- 
tion's creditors  are  concerned,  until  an  order 
has  been  made  calling  for  payment— South- 
worth  V.  Morgan  (Sup.)  598. 

i  66.  Limitations  do  not  run  against  a  sub- 
scriber to  stock  under  a  special  contract  for  the 
purchase  of  the  stock  at  a  reduced  rate  until  de- 
mand is  made  by  the  trustee  in  bankruptcy  of 
tho  corporation.— Southworth  v.  Morgan  (Sup.) 
196. 

(F)  Iirnoranee,  Mistake,  Trnst,  Fraud,  and 
Concealment  of  Cause  of  Action. 

i  103.  Limitations  do  not  run  in  favor  of 
executors  against  an  application  for  an  ac- 
counting until  they  have  repudiated  their  trusts. 
—In  re  Wood's  Estate  (Sur.)  1102. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

S  22.  Under  Code  Civ.  Proc.  {  1071,  an  in- 
cumbrance executed  and  delivered  before,  but 
not  recorded  until  after,  the  filing  of  a  notice  of 
pendency  of  action,  held  completely  cut  off  by 
the  judgment.— People's  Trust  Co.  v.  Tonkonogy 
(Sup.)  1055. 

LITERARY  PROPERTY. 

f  5.  The  right  to  publish  uncopy righted  books 
with  the  nom  de  plume  of  the  author  held  to 
carry  with  it  the  right  to  state  in  such  books 
the  true  name  of  surh  author ;  such  use  not  be- 
ing within  the  prohibition  of  Civil  Rights  Law 
(('onsol.  Laws,  c.  6)  §  50.— Ellis  v.  Hurst  (Sup.) 
144. 


LOANS. 

See  Oifti;  Husband  and  Wife,  {  23^ 

LUNATICS. 

See  Inaane  Persons. 

MACHINERY. 

See  Master  and  Servant,  8  189. 

MALICIOUS  PROSECUTION. 

n.  WANT   OF  PBOBABI.E   CAUSE. 

S  21.    A  defendant  sued  for  maliciaiis  pr  -  - 
cution  may  not  rel^  on  the  advice  of  con-^ 
where  all  the  material  facts  were  not  stat^-: 
him  to  the  ooonseL— Lathrop  ▼.  Mathen  (:^L; 
492. 

MANDAMUS. 

L  HATUKE   AKD    GBOUJIB8   IH   G£V« 
ERAI*. 

I  1.  "Mandamus*'  defined.— In  n  Machc::: 
(Sup.)  1069. 

I  3.  The  holder  of  a  liqnor  tax  certifr-^^ 
held  not  entitled  to  intervene  in  mandan.  - 
against  the  inspectors  of  an  election  district  . 
the  town,  in  view  of  Liquor  Tax  Law,  i  1*7 
and  El  potion  Law,  I  374.— People  ▼.  Dougk.<^ 
(Sup.)  547. 

II.   SUBJECTS   AKD  PURPOSES  OF 
BELIEF. 

(B)  Acts   and  Proceedings  of  P«1»llc  Ofi- 
cers  And  Bonrda  nnd  Mnmlcipnlltie*. 

S  81.  Mandamus  held  not  to  lie,  on  relati  *: 
of  owner  of  tract  sought  to  be  condemned  f-r 
school  purposes,,  to  compel  commissioners  of  t->- 
timate  and  appraisal  to  make  and  file  final  :  - 
port  after  rescission  of  resolutions  on  wii  • 
proceedings  are  based.— People  v.  Morris  (S^u^ 
74. 

§  101.  Mandamus  held  to  lie  to  compel  :'. 
officer  to  exercise  official  discretion,  when*  •" 
refuses  to  act  on  the  mistaken  ground  tb-r  - 
has  no  legal  power  to  act,— People  v.  I*^en^^ 
gast  (Sup.)  1082. 

S  103.    Under  Drainage  Law,  §  37,  manda:    ' 
held  not  to  lie  to  compel  the  issuance  of  d' 
age  bonds,  except  in  payment  of  expenses  w..  .  i 
have  been   legally  audited.— People   v.   Wi?s.'^" 
(Sup.)  344. 

i  106.    In  the  absence  of  any  other  ad*^-;  "I 
remedy   at  law,   the  court  may  by   man<ii>     ^ 
compel  the  comptroller  of  the  city  of  New  Y  '< 
to  pay  an  award.— In  re  Macholdt  (Sup.)  li^-'- 

§  111.    Under  Code  Civ.  Proc.  %  3343.  s-.  I  j 
2,  and  Greater  New  York  Charter,  f  1001.  t5>  ) 
court  held  authorized  by  mandamus  to  co:r'  1 
the  comptroller  of  the  city  of  New  York  to  iuy 
an  awara.— In  re  Macholdt  (Sup.)  10C9. 

MARITIME  LIENS. 

See  Courts,  |  188. 
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Master  and  Servant 


MARKETABLE  TITLE. 

See  Vendor  and  Pnichaser,  {{  130,  341. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

§  3.  Courts  of  New  York  will  not  annul  a 
marriage  contracted  in  New  Jersey,  though  it 
would  be  annulled  if  in  New  York.— Cunning- 
ham V.  Cunningham  (Sup.)  104. 

§  17.  The  status  as  to  marriage  of  a  foreign- 
er in  his  own  country  will  be  recognized  in  any 
other  country  which  he  may  select  as  his  place 
of  abode—Miller  v.  Miller  (Sup.)  787. 

§  19.  Action  held  not  to  lie  to  annul  in  New 
York  a  marriage  in  New  Jersey  of  residents  of 
Xow  York,  though  plaintiff  was  under  age  of 
cc>nscnt.— Cunningham  v.  Cunningham  (Sup.) 
104. 

§  40.  Defendant  in  a  separation  action  held 
not  entitled  to  invoke  the  presumption  of  the 
vnlidity  of  a  former  ceremonial  marriage  of 
plriintiff  with  another  to  overcome  the  pre- 
Kiimption  of  the  validity  of  his  marriage  with 
plaintiff.— Johannessen  v.  Johannessen  (Sup.) 
892. 

§  40.  To  rebut  the  presumption  of  the  va- 
lidity of  a  ceremonial  marriage,  the  evidence 
of  invalidity  must  be  strong  and  conclusive.— 
Johannessen  v.  Johannessen  (Sup.)   892. 

§  57.  In  view  of  Code  Civ.  Proc.  §  500,  de- 
fendant, in  an  tfction  for  a  separation,  cannot 
ask  annulment  because  of  a  subsisting  mar- 
riage by  plaintiff  with  another,  where  such  mat- 
ter was  not  pleaded  as  a  counterclaim. — Johan- 
nessen v.  Johannessen  (Sup.)  892. 

S  57.  Certain  matter  held  not  pleadable  as  a 
counterclaim  under  Code  Civ.  Proc.  §  501,  in 
an  action  for  a  separation.— Johannessen  v.  Jo- 
hannessen (Sup.)  892. 

§  57.  A  defense  by  way  of  a  counterclaim  for 
annulment  cannot  be  pleaded  in  a  matrimonial 
action.— Johannessen  v.  Johannessen  (Sup.)  89: 

8  58.  Under  Code  Civ.  Proc.  f  1743,  subd.  2, 
the  mere  fact  that  a  prior  husband  is  living  is 
not  sufficient  to  show  a  second  marriage  invalid. 
— Johannessen  v.  Johannessen  (Sup.)  892. 

MARSHALS. 

See  Sheriffs  and  Constables,  |  138. 

MASTER  AND  SERVANT. 

See  Assignments,  H  12,  57,  8^,  129,  134;  Ex- 
ecution, §  420%;  Municipal  Corporations, 
8S  218,  T47;  Pleading,  |§  317,  376;  Rail- 
roads, SS  383,  385. 

I.   THE   BEI.ATIOH. 

(O)  Termination  And  DtscliArire* 

f  40.  The  burden  of  proving  the  term  of  a 
contract  held  to  be  upon  one  who  sought  to  re- 


cover damages  for  its  breach  within  the  term. 
—Merrill  v.  United  Box  Board  &  Paper  Co. 
(Sup.)  959. 

n.   SERVICES    AKD    COMPENSATION. 

(B)  HVanrea  nnd  Other  Reman  eration. 

§  70.  Where  one  employed  for  a  specified 
time  at  a  certain  sum  per  month  continued  to 
work  after  expiration  of  his  contract,  he  was 
entitled  to  pay  at  the  same  rate.— Cox  v.  Unit- 
ed  Surety  Co.  (Sup.)  622. 

§  80.  In  an  action  by  an  employ^  for  the  bal- 
ance due  for  wages,  evidence  held  not  to  estab- 
lish a  counterclaim.— Kuntz  v.  Howard  (Sup^) 
101. 

m.  MASTER'S    lilARII^TTT    FOR    IN- 
JURIES  TO   SERVANT. 

(A)  Nature  and  Bxtent  In  General. 

I  97.  A  master  held  not  guilty  of  negligence 
in  failing  to  foresee  and  guard  against  an  acci- 
dent resulting  in  injury  to  a  servant — ^Thomp- 
son V.  Post  &  McCord  (Sup.)  220. 

S  100.  Railroad  relief  fund  contract  held  not 
to  be  in  conflict  with  Laws  1906,  c.  657,  which 
has  reference  to  railroads.- Colaizzi  v.  Pennsyl- 
vania R.  Co.  (Sup.)  312. 

I  100.  A  contract  between  a  servant  of  a 
railroad  and  its  relief  department  held  not 
against  public  policy  as  absolving  the  railroad 
from  liability  for  its  negligence.— Colaizzi  v. 
Pennsylvania  R.  Co.  (Sup.)  312. 

(B)  Tools,      Maelilnery,     Appllaneea,     and 
Places   for  HVorlc 

§  128.  An  employer  of  the  driver  of  a  coal 
wagon  held  not  liable  for  injuries  to  the  driver 
by  the  giving  away  of  an  extension  tailpiece^-^ 
Mulligan  v.  Thompson  Bros.  (Sup.)  120. 

I  129.  To  make  the  insecurity  of  the  tail- 
board of  a  coal  wagon  which  f^ave  way  a  proxi- 
mate cause  of  the  resulting  injuries  to  the  driv- 
er, it  must  have  been  probable  that  he  would 
have  been  safely  held  if  the  tailpiece  had  not 
given  way.— Mulligan  v.  Thompson  Bros.  (Sup.) 
126. 

(B)  Fellow  Servants. 

I  189.  Employes  held  fellow  servants,  so  that 
the  master  was  not  liable  for  the  negligence  Of 
one  of  them  resulting  in  injury  to  another.— 
Thompson  v.  Post  &  McCord  (Sup.)  220. 

(F)  RUks  Asanmed  by   Servant. 

S  205.  An  employ^,  who  did  not  rely  on  as- 
surance of  the  safety  of  an  automobile,  and  ex- 
amined it  himself,  cannot  predicate  liability 
thereon.- Anderson  v.  Van  Riper  (Sup.)  06. 

I  219.  Any  defect  In  a  machine  about  which 
an  employ^  worked,  from  not  having  oil  pans 
to  prevent  the  oil  dripping  upon  the  floor,  held 
obvious,  so  that  he  assumed  the  resulting  risk. 
—Welch  V.  Waterbury  Co.  (Sup.)  974. 

S  219.  Any  risk  from  the  insufficient  light- 
ing of  a  passageway  held  obvious,  so  that  an 
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employ^  assumed  it— Welch  ▼.  Waterbury  Co. 
(Sup.)  974. 

(G)  Contrtbntorr  Neirllir^nee  of  ServAnt. 

§  233.  If  the  driver  of  a  coal  wagon  himself 
■elected  an  unsafe  tailpiece  when  safe  ones  were 

Erovided  by  the  employer,  the  latter  would  not 
9  liable  for  the  resultmg  injuries.— Mulligan  ▼. 
Thompson  Bros.  (Sup.)  128. 

(H)  Actions. 

S  252.  Under  Employers' Liability  Act,  f  201, 
a  notice  of  injury  to  an  employ^  held  fatally 
defective.— Thompson  v.  Post  &  McCord  (Sup.) 
220 

§  252.  Notice  of  an  injury  held  not  sufficient- 
ly definite  as  to  the  place  and  cause  of  the  in- 
jury to  authorize  an  action  therefor  under  the 
employer's  liability  act.— Welch  v.  Waterbury 
Co.  (Sup.)  974. 

S  258.  Allegations  by  a  chauffeur,  injured  by 
the  starting  lever  kicking  back,  held  insufficient 
to  show  negligence  of  the  employer,  or  how  the 
accident  occurred.— Anderson  v.  Van  Riper 
(Sup.)  66. 

(  277.  In  an  action  for  injuries  to  a  servant, 
evidence  held  insufficient  to  establish  the  re- 
lationship of  master  and  servant.— Lipschits  v. 
Koeppel  (Sup.)  1012. 

i  279.  In  an  action  for  personal  injuries, 
evidence  held  sufficient  to  sustain  a  finding 
that  an  employ^  was  exercising  superintend- 
ence, within  the  meaning  of  Labor  Law,  |  200, 
subd.  2.— Hauser  v.  George  J.  Just  Co.  (Sup.) 
670. 

§  279.  Evidence  in  an  action  by  a  servant 
for  personal  injuries  held  to  sustain  a  find- 
ing that  the  injury  was  caused  by  the  negli- 
gence of  the  defendant's  superintendent.— Hau- 
ser V.  George  J.  Just  Co.  (Sup.)  670. 

i  281.  In  an  action  for  the  death  of  a  serv- 
ant, evidence  held  not  to  show  his  freedom 
from  contributory  negligence. — Dechambeau  v. 
Ames  Iron  Works  (Sup.)  368. 

XV.  LIABIIilTIES   FOB  INJURIES   TO 

THIRD   PERSONS. 

(A)  Acta  or  Omlsalona  of  Servant. 

I  302.  An  owner  of  an  automobile  is  not 
liable  merely  because  he  owns  the  car,  or  be- 
cause the  chauffeur  was  employed  by  him,  if  at 
the  time  the  chauffeur  was  not  engaged  in  de- 
fendant's business.— Freibaum  v.  Brady  (Sup.) 
121. 

<0   Aetlona. 

i  330.  Certain  evidence  held  admissible  in 
an  action  for  negligently  dropping  an  iron  bolt 
upon  plaintiff.- Miller  v.  Levering  &  Garrigues 
Co.  (Sup.)  812. 

S  .332.  In  an  action  by  a  bricklayer  who  was 
injured  by  a  falling  bolt,  evidence  held  suffi- 
cient to  go  to  the  jury.— Miller  v.  Levering  & 
Garrigues  Co.  (Sup.)  812. 

MEASURE  OF  DAMAGES. 

See  Damages,  H  120,  181. 


MECHANICS'  LIENS. 

See  Oompromlse  and  Settlement. 

n.  RIGHT  TO  UEH. 

(B)     Svboontraetora,       and       Contracton* 
Worlcmem  and  Materlalmom. 

f  105.  The  general  rule  is  that  a  subciM} 
tractor,  seeking  to  enforce  a  mechanic's  h^i 
against  real  property,  must  show  that  therp  i- 
a  balance  due  from  the  owner  to  the  prindt<al 
contractor.— Wexler  v.  Rust  (Sup.)  977. 

§  105.  Under  GJcneral  City  Taw,  »  40,  U- 
46,»and  Lien  Law,  §  4,  subcontractors  held  t' 
have  no  enforceable  lien.— Wexler  v.  Rnst  (Sup.i 
977. 

I  111.  In  an  action  by  subcontractors  to  en- 
force a  mechanic's  lien,  held,  that  there  wis 
nothing  due  to  the  principal  contractor  to  whii.b 
a  subcontractor's  lien  could  attach. — Wexler  t. 
Rust  (Sup.)  977. 

§  115.  A  certain  advance  payment  to  a  sol- 
contractor  held  not  a  bad-faith  payment,  so  &< 
to  entitle  a  materialman,  under  Lien  Law.  {  7. 
to  a  lien,  notwithstanding  such  payment.— Hini- 
son  River  Blue  Stone  Co.  ▼.  Huntington  (Sup.) 
25. 

m.  PROCEEBINGS  TO  PRRFEC^T. 

S  139.  Notice  of  mechanic's  lien  held  insuffi- 
cient, under  Lien  Law,  |  9,  subd.  4.— Bali  t 
Doherty  (Sup.)  1014. 

VH.  ENFORCRXENT. 

f  271.  Statement  of  what  the  complaint,  in 
an  action  by  a  materialman  to  enforce  a  m^ 
chanic's  lien,  under  Lien  Law,  f  7,  notwith- 
standing the  contractor  had  been  paid  in  fuU 
by  advance  payment,  must  allege  as  to  the  bad 
faith  of  the  payment— Hudson  River  Blue 
Stone  Co.  v.  Huntington  (Sup.)  25. 

f  271.  Complaint  in  an  action  to  enforce 
a  mechanic's  lien  held  to  state  but  one  cause 
of  action.— Cehio  v.  Fischer  (Sup.)  289. 

i  277.  A  materialman  seeking  to  enforce  s 
mechanic's  lien  by  complaint  allegini^  tliat  xhr 
fund  is  due  and  available  in  the  hands  of  tL<» 
owner  held  not  entitled  to  prove  that,  thoueb 
the  fund  had  been  paid  out,  it  was  by  bad-faitL 
advance  payment,  so  as  to  entitle  him  to  a  lies 
under  Lien  Law,  f  7.— Hudson  River  Bine  Stone 
Co.  V.  Huntington  (Sup.)  25. 

fi  310.  Offer  of  judgment  in  a  mechanic's  lien 
case,  though  plaintiff  is  only  entitled  to  per- 
sonal judgment  for  invalidity  of  the  lien,  h^U. 
under  Lien  Law.  U  53-55,  not  to  affect  righti 
as  to  costs;  Coae  Civ.  Proc  {  738,  not  applj- 
ing  to  such  an  action.— Ball  ▼.  Doherty  (Sup.i 
1014. 

vm.  mDEMHiTy  agaihst  i^iehs. 

I  317.  In  an  action  on  a  bond,  the  complain' 
held  not  to  state  a  canse  of  action.— Howani 
Iron  Works  v.  Waters  (Sup.)  251. 
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MEDICAL  SOCIETIES. 

See  €<Mi8titutional   Law,   §|  42,    126;    Physi- 
dana  and  Surgeons,  {  9. 

MEMBERS. 

Of  exchanges,  see  Exchanges. 

MEMBERSHIP. 

Ot  medical  society,  see  Physicians   and   Sur- 
geons, §  9. 

MEMORANDA. 

['se   to  refresh   memory  of  witness,   see  Wit- 
nesses, §  255. 

MENTAL  CAPACITY. 

See  Wills,  St  52,  163. 

MERGER. 

§ee   Corporations,  |  590;    Mortgages,  {  535. 

MILK. 

^ee  Food,  i  26. 

MINES  AND  MINERALS. 

H.   TITI<£,  OOHVETANOE8,     AKD 
CONTRACTS. 

(C)  lieAsea,  liioenaes,  And  Contrmetm, 

§  56.  Written  agreements  between  an  owner 
>f  land  and  another  respecting  minerals  held 
:o  constitute  a  lease  of  the  land  for  the  pur- 
pose of  prospecting  for  and  taking  away  min- 
frals.— Buck  v.  Cleyeland  (Sup.)  864.  ' 

MISCONDUCT. 

$ee  Attorney  and  Client,  U  42-^. 

MISTAKE 

See  Insurance,  f  143:  Mandamus,  %  101;   Spe- 
cific Performance,  §  52. 

MODIFICATION. 

iee  Appeal,  i  1162. 

MONEY  LENT. 

nee   Husband   and  Wife,    i   23^;    Judgment, 
§  693 ;   Principal  and  Agent,  {  23. 

MONEY  PAID. 

;ee  Landlord  and  Tenant,  |  184. 

MONEY  RECEIVED. 

(ee  Payment,  |  65;  Principal  and  Agent,  |  72. 

§  8.  The  obtaining  of  money  under  threats 
f  lawful  arrest  on  a  criminal  charge,  and  im- 
risonment,  constitute  duress.— Vroom  y.  Litt 
Sup.)  758. 


MORTGAGES. 

See  Attorney  and  Client,  {  148,  166;  Brokers. 
f  63;  Champerty  and  Maintenance;  Chattel 
Mortgages;  Corporations,  I  30;  Estoppel,  8 
68;  Partition,  I  85:  Pleading.  §  346;  Prin- 
cipal and  Agent,  §  23 ;  Principal  and  Surety, 
|§  73,  99,  104,  108;  Subrogation;  Taxation, 
8  533. 

I.   REQUISITES  AND   VAIilDITT. 

(A)  Nature  and  R««entlals  of  Con'veya.iicea 
aa    Security. 

§  25.  Agreement  to  pledge  realty  for  payment 
of  another's  indebtedness  held  supported  by  a 
sufficient  consideration. — Fitzgibbon  v.  Parker 
(Sup.)  539. 

§  33.  An  instrument  in  form  of  a  deed,  but 
given  as  security,  held  a  mortgage.— Mutual 
liife  Ins.  Co.  of  New  York  v.  Nicholas  (Sup.j 
902. 

(D)  Validity. 

I  77.  The  signer  of  instruments  pledging  real- 
ty to  secure  payment  of  anothers  debt  held 
charged  with  knowledge  of  the  contents  of  such 
instruments.— Fitzgibbon  v.  Parker  (Sup.)  539. 

f  86.  Evidence  in  an  action  to  cancel  instru- 
ments pledging  plaintiffs  property  to  the  pay- 
ment of  the  indebtedness  of  plain  tifTs  son  held 
to  sustain  a  finding  of  fraud  by  one  of  plaintiff's 
sons  and  the  attorney  who  .drew  the  instrument 
in  inducing  plaintiff  to  sign  it.— Fitzgibbon  v. 
Parker  (Sup.)  539. 

III.  CONSTRUCTION  AND  OPERA- 

TION. 
(D)  lilen  and  Priority. 

I  171.  Recording  as  a  deed  an  instrument  in 
form  of  a  deed  but  in  fact  a  mortgage  held  to 
give  the  mortgagee  no  benefit  of  the  recording 
act.— Mutual  Life  Ins.  Co.  of  New  York  v. 
Nicholas  (Sup.)  902. 

S  171.  A  mortgage,  though  recorded  as  a 
deed,  so  that  the  recording  gave  the  mortgagee 
no  benefit  of  the  recording  act,  held  valid 
against  subsequent  judgment  creditors  of  th^ 
mortgagor,  if  not  invalid  because  ot  nonpay- 
ment of  the  mortgage  tax.— Mutual  Life  Ins. 
Co.  of  New  York  v.  Nicholas  (Sup.)  902.    . 

IV.  RIGHTS  AND  UABIXITIES   OF 

PARTIES. 

f  209.  A  trustee  in  a  mortgage  to  secure  a 
bond  issue  held  required  to  protect  the  rights 
of  bondholders.— Supreme  Ruling  of  Fraternal 
Mystic  Circle  v.  Lawton  (Sup.)  348. 

V.  ASSIGNIIENT   OF  MORTGAGE   OR 
DEBT. 

f  224.  A  real  estate  mortgage  may  be  as- 
signed by  mere  delivenr.— People's  Trust  Co.  v. 
Tonkonogy  (Sup.)  1055. 

S  244.  An  assignee  of  a  recorded  mortgage 
held  not  required  to  record  the  assignment  to 
protect  himself  against  a  subsequent  purchaser 
of  the  mortgaged  premises,  but  only  against  a 
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subsequent  asfiinimexit  of  the' mortgage  to  a 
bona  fide  purcnaser.— People's  Trust  Co.  ▼. 
Tonkonogy  (Sup.)  1055. 

§  257.  A  bona  fide  assignee  of  a  nonnegoti- 
able  bond  secured  by  mortgage  held  to  take 
subject  to  existing  equities  and  defenses  be- 
tween original  parties.— Midwood  Park  Co.  v. 
Baker  (Sup.)  954. 

§  257.  A  recital  in  a  recorded  assignment 
of  a  mortgage  executed  by  an  assignee  of  the 
mortgagee  is  not  notice  under  the  recording  acts 
of  the  unrecorded  assignment  by  the  mortgagee. 
—People's  Trust  Co.  v.  Tonkonogy  (Sup.)  1055. 

VI.  TRANSFER  OF  PBOPERTT  MORT- 

GAGED  OR  OF   EQUITY  OF 
REDEMPTION. 

§  275.  Grantees,  who  assumed  and  agreed 
to  pay  a  mortgage  given  by  a  predecessor  in 
title,  are  estopped  from  attacking  the  validity 
of  the  mortgage  on  the  ground  that  the  mort- 
gagor never  had  title.— Newton  v.  Evers  (Sup.) 

i  275.  Facts  held  to  show  the  assignee  of 
a  mortgage  entitled  to  foreclose  the  same.— 
Newton   v.   Bvers   (Sup.)  327. 

VII.  PAYMENT     OR    PERFORMANCE 
OF   CONDITION,   RELEASE, 

AND   SATISFACTION. 

S  298.  Where  a  mortgagee  bank  accepts  a 
check  drawn  against  funds  obtained  by  the  dis- 
count of  a  new  note,  it  is  not  an  actual  pay- 
ment of  the  former  note  and  mortgage.- Union 
Bank  of  Brooklyn  v.  Schneider  (Co.  Ct.)  878. 

§  316.  The  right  of  a  mortgagee  to  have  his 
mortgage  restored  notwithstanding  the  discharge 
thereof  may  not  be  defeated  by  former  owners. 
—Supreme  Ruling  of  Fraternal  Mystic  Circle 
V.  Lawton  (Sup.)  348. 

f  310.  A  mortgagee  held  entitled  to  a  restor- 
ation of  his  mortgage.- Supreme  Ruling  of 
fraternal  Mystic  Circle  v.  Lawton  (Sup.)  348. 

§  317.  W'here  the  owner  of  land  pays  a  mort- 
gage, he  may  keep  it  alive  and  assign  it  to  an- 
other as  security  for  a  new  indebtedness.— Un- 
ion Bank  of  Brooklyn  v.  Schneider  (Co.  Ct.) 
878. 

X.   FORECIiOSURE  BY  ACTION. 

(B)   Rlarht  to  ForecloMe  and  Defenses. 

§  410.  A  second  mortgagee,  having  known 
of  proceedings  to  foreclose  the  first  mortgage 
and  not  called  attention  to  defects  in  the  at- 
tempt to  make  him  a  party,  will  be  denied  the 
right  as  against  the  first  mortgagees  to  foreclose 
in  equity,  as  having  waived  it  or  estopped  him- 
self.—Levin  V.  Gates  (Sup.)  746. 

§  415.  One  assuming  certain  mortgages  upon 
the  conveyance  of  property  to  him  held  not 
harmed  by  the  omission  of  certain  property  from 
the  conveyance,  so  as  to  entitle  him  to  defend 
in  foreclosure  suit  on  that  ground.— Stickles  v. 
Miller  (Sup.)  487. 

S  417.  To  permit  enforcement  of  a  mortgage, 
not   enforceable   in    the   name   of   the   one    for 


whose  benefit  it  was  given,  because  not  a  parrx 
to  the  sealed  instrument,  held^  the  mortgage 
will  be  treated  as  a  trustee  of  an  express  tn:M 
within  Code  Civ.  Proc.  §  449.— Mutual  Life  Ins. 
Co.  of  New  York  v.  Nicholas  (Sup.)  902. 

(E)  Parties  and  Process. 
f  427.  Under  Real  Property  Law,  |  225,  a 
mortgage  of  a  strip  of  land  held  adversely  beinc 
void,  the  mortgagee  was  not  a  necessary  partv 
to  foreclosure  of  mortgage  on  adjoining  proiy- 
erty  in  connection  with  which  the  stnp  was 
held.— Timmerman  v.  Cohn  (Sup.)  770. 

(F)  Pleadlnir  and  B^ldemee. 

§  458.  Defendants  in  an  action  to  foreclose 
a  second  mortgage  held  not  entitled  to  amenii 
their  answer  at  the  trial  to  counterclaim  for 
foreclosure  of  their  first  mortgage  againat  piain- 
tiff.— Levin  v.  Gates  (Sup.)  746. 

(H)  Trial  or  Hearlnir  and  Reference. 

§  479.  Gen.  Rules  of  Practice,  rule  60,  hrld 
to  authorize  a  compulsory^  order  of  reference  in 
mortgage  foreclosure  action  only  in  specif; ^d 
cases.— Godwin  v.  Llberty-Naasau  Bldg.  Co, 
(Sup.)  791. 

CJ)  Sale. 

§  533.  A  sale  under  a  judgment  of  foreclo- 
sure carries  title  to  all  rights  in  the  premi$^^ 
BO  sold  which  were  held  by  all  persons  bound 
by  the  judgment.— People's  Trust  Co.  ▼.  Ton- 
konogy (Sup.)  1055. 

S  534.  A  sale  under  a  judgment  foreclosing 
a  first  mortgage  held  to  transfer  all  interest^ 
so  as  to  make  the  title  marketable. — ^People's 
Trust  Co.  v.  Tonkonogy  (Sup.)  1055. 

§  535.  Purchaser  of  property  at  a  sale  of 
a  referee  in  foreclosure  held  not  entitled  to  an 
allowance  for  unconfirmed  taxes  for  the  year  in 
which  the  sale  was  made.— Equitable  Life  A"*- 
surance  Co.  of  United  States  v.  Toplitz  (Sup..> 

§  535.  A  referee  appointed  to  sell  realty  in 
foreclosure  should  pay  oflf  liens  and  convey  it 
free  of  incumbrances.— Equitable  Life  Assur- 
ance Society  of  United  States  ▼.  Toplitz  (Sup.) 
153. 

S  535.  Where  a  first  mortgagee  forecloses 
without  making  a  second  mortgagee  a  partv. 
held,  his  title  under  his  mortgage  does  D'''t 
merge  in  the  fee,  so  as  to  prevent  his  assert  in.' 
the  first  mortgage  against  the  second  mortgac^-. 
—Levin  v.  Gates  (Sup.)  746. 

S  537.  A  purchaser  at  a  mortgage  foreclo- 
sure sale  held  not  entitled  to  avoid  the  sale  by 
showing  a  specified  fact.— People's  Trust  Co.  v. 
Tonkonogy  (Sup.)  1055. 

(K)  Defleleney  and  Personal  UaklUty. 

§  561.  Where  plaintiff,  In  foreclosure,  ac^ 
cepted  a  judgment  making  no  provision  for  a 
deficiency,  and  sold  the  premises  for  mnch  less 
than  the  mortgage  debt,  he  was  not  entitl*^i 
thereafter  to  leave  to  sue  the  bondsmen,  under 
Code  Civ.  Proc.  S  1628.— DarmsUdt  ▼,  Manson 
(Sup.)  992. 
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MOTIONS. 

See  Attachment,  I  248;  Costs,  §§  276,  277; 
Criminal  Law,  §  968;  Dismissal  and  Non- 
suit, S  60;  Eminent  Domain,  §  226;  Execu- 
tion, I  158;  Judgment,  §S  107,  141;  New 
Trial,  8  108;  Pleading,  §§  317,  343-350; 
Trial,  §  109;   Venue,  §  72. 

By  clerk  of  attorney,  see  Attorney  and  Client, 
§  29. 

§  43.  Where  defendant's  motion  to  vacate  an 
order  for  his  examination  before  trial  has  been 
denied,  he  must  obtain  leave  of  court  in  order 
to  renew  the  motion.— <^hilds  v.  Childs  (Sup.) 
782. 

MUNICIPAL  CORPORATIONS. 

See  Adverse  Possession,  §  60;  Appeal.  |  lOrO; 
Constitutional  Law,  §  88;  Corttmota,  §  1S7; 
Counties;  Courts,  §|  188-19<i:  l>fiiuji;?ei*,  | 
181;  Easements,  §  8;  Eminiut  r>oiiiiilii,  §§ 
47.  145.  169,  194:  Grand  Jury.  |  34:  llL-nlth; 
Highways,  i  119;  Mandamus,  }|  10»i,  ill; 
Navigable  Waters;  Nuisance,  j  12;  Kail- 
roads,  I  65;  Schools  and  School  Districts; 
Statutes,  a  195;  Street  Railroads;  Taxation. 
|§  299,  376;    Waters  and  Water  Courses,  | 

m.    LEGISLATIVE  CONTROL  OF  MIT- 

MICIPAL  ACTS,  RIGHTS,  AND 

LIABILITIES. 

fi  64.  A  municipal  corporation  is  a  state 
agency,  over  which  the  I-^gislature  has  general 
j)ower  save  as  limited  by  the  Constitution.— 
People  V.  Prendergast  (Sup.)  1082. 

§  70.  The  Legislature  held  authorized  to  re- 
frain from  imposing  restrictions  on  the  letting 
by  municipal  corporations  of  contracts  for  pub- 
lic   work.— People  v.   Prendergast   (Sup.)  1082. 

§  76.  The  Legislature  held  authorized  to 
legalize  invalid  acts  of  officers  of  municipal  cor- 
porations.—People  v.  Prendergast  (Sup.)  1082. 

I  76.  Under  Const,  art.  8,  S  10,  the  Legis- 
lature held  without  authority  to  legalize  claims 
against  a  city  which  are  invalid  because  not 
arising  from  the  performance  of  a  city  pur- 
pose, but  otherwise  when  the  invalidity,  is  be- 
cause of  failure  to  comply  with  statutory  re- 
quirements.—People  V.  Prendergast  (Sup.)  1082. 

IV.  PROCEEDINGS  OF  COUNCIL  OR 
OTHER  GOVERNING  BODY. 

(B)  Ordlnancea  «.nd  By-LiA'vrfl  In  General. 

§  120.  Code  of  Ordinances  of  New  York 
City,  §§  219,  262,  enacted  by  the  board  of 
aldermen  pursuant  to  Greater  New  Yorlc  Char- 
ter, I  50,  fccW  to  have  the  force  of  law.— City 
of  New  York  v.  Leef  (Sup.)  676. 

v.  officers.  agents.  and  em- 
plot£s. 

(C)  Aarenifl  and   EmployCs. 

I  218.  In  a  proceeding  to  remove  a  janitor 
of  a  public  half  for  disobedience,  who  defends 
on  the  ground  of  a  paramount  duty,  the  evi- 


dence shonld  show  whether  the  conflict  of  duties 
existed  and  how  long  he  was  constrained  to 
disobey.— People  v.  Sullivan  (Sup.)  365. 

8  218.  On  a  review  by  certiorari  of  a  pro- 
ceeding to  remove  a  janitor  of  a  public  hall  for 
disobedience,  all  doubts  should  be  resolved  in 
his  favor.— People  v.  Sullivan  (Sup.)  365. 

§  218.  A  former  member  of  an  unincorporat- 
ed fire  company  of  Rome  held  not  entitfed  to 
the  protection  of  Civil  Service  Law,  §  22,  as 
amended  by  Laws  1910,  c.  264,  to  prevent  his 
discharge  from  the  police  force.— People  v. 
Beach  (Sup.)  412. 

8  220.  That  the  part  of  a  contract  for  erec- 
tion of  a  city  buildmg,  which  provides  for  fur- 
nishing the  stonewoA,  is  sublet,  does  not  aflfect 
the  question  whether  the  work  on  the  stone 
which  is  done  out  of  the  state  is  subject  to  La- 
bor Law,  8  3,  regulating  the  wages  to  be  paid 
workmen  on  public  works  or  material  to  be  used 
in  connection  therewith.— Ewen  v.  Thompson- 
Starrett  Co.  (Sup.)  595. 

8  220.  Labor  Law,  8  3,  regulating  wages  to 
be  paid  workmen  on  public  works,  held  not  to 
apply  to  work  done  on  material  out  of  the  state. 
—Ewen  v.  Thompson-Starrett  Co.  (Sup.)  595. 

VIL   CONTRACTS  IN   GENERAL. 

8  227.  General  words  of  a  statute  regulating 
municipal  contracts  are  to  be  restrained  in 
their  application  to  the  subject-matter  in  ref- 
erence to  which  they  are  employed.— Staten 
Island  Water  Supply  Co.  v.  City  of  New  York 
(Sup.)  1028. 

IX.   PUBLIC   IMPROVEMENTS. 
(C)  Contraets. 

8  356.  Plaintifif,  doing  excavation  under  a 
contract,  may  adopt  and  show  excavation  made 
by  a  volunteer  as  performance;  but  the  adop- 
tion must  be  of  the  whole  act.— St.  George 
Contracting  Co.  v.  City   of  New  York   (Sup.) 

8  374.  In  view  of  Greater  New  York  Char- 
ter, 8  149,  as  amended  in  1901.  and  section  419, 
held,  that  a  contract  with  a  department  of  the 
city  without  public  letting  created  an  obligation 
of  the  city  to  pay  quantum  meruit— F.  V. 
Smith  Contracting  Co.  v.  City  of  New  York 
(Sup.)  351. 

8  374.  A  contractor  held  not  bound  to  wait 
until  his  claim  has  been  audited  before  suing 
the  city  thereon.— F.  V.  Smith  Contracting  Co. 
V.  City  of  New  York  (Sup.)  351. 

8  374.  Plaintifif  in  an  action  to  recover  on 
a  contract  for  excavation  held  not  to  have  sus- 
tained the  burden  of  proving  a  substantial  per- 
formance of  the  contract.— St.  George  Contract- 
ing Co.  V.  City  of  New  York  (Sup.)  393. 

X.   POLICE  POIVER  AND  REGULA- 
TIONS. 

(B)  Violations  and  CSnforcement  of  Regrn- 
latlona, 

8  643.  The  Municipal  Court  of  New  York 
City  does  not  have  power  to  suspend  the  op- 
eration  of  Code  of  Ordinances  of  New  York 
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City,  §S  219,  262,  enacted  by  the  board  of  al- 
dermen pursuant  to  Greater  New  York  Char- 
te^  I  60.--City  of  New  York  ▼.  Leef  (Sup.) 

XI.   USE  Airo  BEGULATIOH  OF  PXTB- 

UC   PliACES.  PROPEBTT, 

Ain>   WORKS. 

(A)  Street*  And  Otlier  Pnblte  Ways. 

i  661.  The  title  to  streets  was  formerly  in 
the  crown  and  passed  in  this  country  to  the 
people  of  the  respective  states,  subject  as  to 
their  regulations  and  use  to  the  authority  of 
the  Legislature.— Willcox  v.  Richmond  Light 
&  R.  Co.  (Sup.)  266. 

§  661.  Under  Greater  New  York  Charter, 
|§  43,  44,  50,  an  ordinance  prohibiting  persons 
from  selling  theater  tickets  on  the  streets  in 
froftt  of  theaters  held  within  the  police  power. 
—People  V.  Palmitter  (Sup.)  426. 

§  663.  A  contract  by  which  defendant  was 
to  maintain  a  private  hack  stand  in  front  of 
a  building  held  not  illegal,  as  an  attempted 
lease  of  the  street— The  Abbaye  v.  United 
Stotes  Motor  Cab  Co.  (Sup.)  697. 

I  670.  To  justify  obstructions  to  sidewalks 
under  CJode  of  Ordinances  of  New  York  City, 
§{|  219,  262,  enacted  under  Greater  New  York 
Charter,  §  50,  they  must  be  reasonable  with 
reference  to  the  rights  of  the  public,  as  well 
as  necessary  for  business.— City  of  New  York 
V.  Leef  (Sup.)  676. 

§  703.  Whether  the  moving  of  a  private 
building  through  a  city  street  under  permit 
from  the  city  is  a  reasonable  use  of  the  street 
held  a  question  of  fact  in  each  particular  case. — 
Western  New  York  &  P.  Traction  Co.  v.  Still- 
man  (Sup.)  363. 

t  705w  Cne  negligently  operating  an  automo- 
bile omnibus  in  the  streets  of  a  city,  causing 
injury  to  a  person  on  the  sidewalk,  held  liable. 
— Philpot  V.  Fifth  Ave.  Coach  Co.  (Sup.)  33. 

i  705.  Where  defendant's  brother  was  using 
his  automobile,  and  the  chauffeur  ran  into 
plaintiff  and  injured  him,  heldj  that  the  de- 
fendant was  not  liable.— Freibaum  v.  Brady 
(Sup.)  121. 

S  706.  Plaintiff  suing  for  a  personal  injury 
negligently  inflicted  held  required  to  show  cer- 
tain facts  to  authorize  a  recovery.— Philpot  v. 
Fifth  Ave.  Coach  Co.  (Sup.)  35. 

I  706.  Whether  one  operating  an  automobile 
omnibus  in  the  streets  of  a  city  was  guilty  of 
negligence  causing  injury  to  a  person  on  the 
sidewalk  held  for  the  jury.— Philpot  v.  Fifth 
Ave.  Coach  Co.  (Sup.)  35. 

I  706.  In  an  action  for  injuries  through  be- 
ing knocked  down  in  a  street  and  injured  by  a 
horse,  evidence  held  insufficient  to  support  a 
judgment  for  plaintiff.— Turtletaub  v.  Trachten- 
berg  (Sup.)  4^. 


(B)   Acts      or 


Xn.  TORTS. 

Omlsnlons      of 
Aarents. 


Ofllcerfl      or 


S  747.    A   city    lawfully    using   private   land 
for  a  dumping  ground  held  liable  for  the  neg- 


ligence of  its  employ^  in  so  piling  refuse  thtt 
surface  water  flowed  onto  ana  damaged  adjoin- 
ing property.— Brennan  ▼.  Ci^  of  Albany  (Sups) 
334. 

(O  Defeets  or  Obatmctlona  in  Streets  «a4 
Other  Pvblle   IW^Ajrs. 

I  767.  In  an  action  against  a  city  for  in- 
juries to  a  passenger,  caused  by  stepping  into 
a  hole  in  the  pavement  on  alighting  from  a  car. 
defendant  held  not  to  be  negligent. — Grissinger 
V.  International  Ry.  Co.  (Sup.)  63. 

§  768.  Existence  of  a  depression  in  a  side- 
walk held  not  to  show  negligence  of  the  city.— 
McCoy  V.  City  of  Utica  (Sup.)  60. 

I  771,  Liability  of  a  city  for  injury  to  pft 
sons  caused  by  obstructions  on  sidewalk,  irt 
eluding  snow  and  ice,  determined. — Schneider  ▼ 
City  of  New  York  (Sup.)  45. 

§  771.  A  municipal  corporation  is  not  Habk 
for  injuries  due  merely  to  the  icy  and  slipper? 
condition  of  a  sidewalk. — Ballard  v.  Village  of 
Hamburg  (Sup.)  325. 

S  772.  A  city  held  not  negligent  in  allowin? 
a  gutter  over  which  thera  was  a  break  in  tL-* 
crosswalk  to  fill  up  with  material  not  snfi- 
ciently  solid  to  bear  a  pedestrian's  weight.— 
O'Connor  v.  City  of  Dunkirk  (Sup.)  358. 

S  773.  A  city  held  not  negligent  in  faille? 
to  remove  snow  and  ice  from  a  sidewalk  on 
which  a  pedestrian  was  injured.— Schneider  t. 
City  of  New  York  (Sup.)  45. 

S  805.  One  suing  a  city  for  injuries  receive 
upon  a  highway  held  to  be  guilty  of  contributory 
negligence.— Heflfem  v.  Village  of  Haverstra« 
(Sup.)  399. 

§  817.  Certain  facts  held  to  raise  a  pre- 
sumption that  defendants  were  negligent,  makicr 
a  question  of  fact  for  the  jury.— Peder  ▼.  Fried- 
man (Sup.)  6. 

I  818.  In  an  action  against  a  city  for  injuriec, 
by  stepping  into  a  gutter,  over  which  there  ws< 
a  space  left  between  the  sidewalk  and  the  end  of 
the  crosswalk,  a  resolution  of  the  council  recit- 
ing the  dangerous  character  of  such  a  conatmc- 
tion  held  not  admissible.— O'Connor  v.  Oty  of 
Dunkirk  (Sup.)  358. 

i  819.    Evidence  In  an  action  against  a  axj 
for  death  of  a  driver  from  a  defect  in  a  stn-^ 
held  insufficient  to  show  his  freedom  from  coo- 
tributory  negligence.— Kaucher  v.  City  of  New 
York  (Sup.)  881. 

§  821.  In  an  action  against  a  city  for  the 
death  of  plaintilfs  intestate  caused  by  a  dt^ 
fective  walk,  evidence  held  sufficient  to  take  tb* 
case  to  the  jury  on  the  question  of  the  citj's 
negligence.— Brennan  v.  Tmst^ies  of  the  ViUagf 
of  Bath  (Sup.)  204. 

i  821.  In  an  action  against  a  dty  for  th^ 
death  of  plaintiflTs  intestate  caused  by  a  de- 
fective walk,  evidence  on  the  issue  of  con- 
tributory negligence  held  to  raise  a  question  for 
the  jury.— Brennan  v.  Trustees  of  the  Village 
of  Bath  (Sup.)  204. 

§  821.  In  an  action  for  injuries  from  a  faM 
upon  an  icy  sidewalk,  held,  that  the  qnestioa  of 
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the  condition  of  the  sidewalk  was  for  the  jury.— 
Ballard  y.  Village  of  Hamburg  (Sup.)  325. 

{  823.  A  finding  exonerating  one  sued  as  a 
joint  tort-feasor  with  a  municipal  corporation 
for  an  injury  received  upon  a  highway  held  to 
exonerate  the  municipality.— Heffem  v.  Village 
of  Haverstraw  (Sup.)  399. 

(D)  Defeots    or    Obatmctloiis    In     Be-vreni, 
DrAina,   and  liVnter  Conraes. 

f  838.  The  discharge  of  sewage  into  a  stream 
held  a  public^  nuisance,  the  right  to  maintain 
which  could  not  be  granted  or  acquired  by  pre- 
Bcription.-~ronda  v.  Village  of  Sharon  Springs 
(Sup.)  147. 

I  838.  Statutory  authority  to  construct  sew- 
er systems  held  not  to  authorize  the  mainte- 
nance of  a  nuisance.— Fonda  v.  Village  of 
Sharon  Springs  (Sup.)  147. 

f  846.  Right  stated  of  the  owner  of  land 
injured  by  the  discharging  of  sewage  from  a 
v^illage  into  a  stream  amounting  to  a  public 
nuisance.— Fonda  y.  Village  of  Sharon  Springs 
(Sup.)  147. 

Xin.  FISCAL  MANAGElfENT,  PUB- 
LIC  DEBT,  SECURITIES.  ANB 
TAXATION. 

(A)  Po-vrei*  to  Imonr  Indebtedneaa  nnd  Bx- 
pendltnrea. 

I  859.  Greater  New  York  Charter,  S  246, 
added  by  Laws  1907,  c.  601,  held  not  in  con- 
Qict  with  (Ik)nst.  art.  8,  |  10,  when  construed  as 
legalizing  an  illegal  claim  for  work  for  a  city. 
—People  V.  Prendergast  (Sup.)  1082. 

(D)  Taxes  and  Othev  Revenue*  nnd  Appll* 
eatlon  Tliereof. 

f  978.  In  an  action  by  a  village  for  delin- 
quent taxes,  a  counterclaim  for  a  debt  due  from 
the  village  held  not  available.— Village  of  Char- 
lotte V.  Keon  (Sup.)  80. 

XV.   ACTIONS. 

S  1021.  Laws  1906,  c  473,  |  224,  requiring 
notice  of  a  claim  against  a  city  for  damages  to 
property  to  be  given  as  a  condition  precedent  to 
an  action  for  such  damages,  held,  in  view  of  sec- 
tion 228,  not  applicable  to  causes  of  action  ac- 
cruing j)rior  to  January  1.  1908,  when  the  act 
took  effects— Brennan  v.  City  of  Albany  (Sup.) 
334. 

f  1034.  The  defense  of  ultra  vires  interposed 
by  a  municipal  corporation  to  a  contract  obliga- 
tion must  be  pleaded.— Brennan  v.  City  of  Al- 
bany (Sup.)  334. 

MUNICIPAL  COURTS. 

Bee  CovLTts,  H  188-190;  Jury,  f  25. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  |i  723-753. 

MUTUALITY. 

See  0>ntract8,  f  10. 


NAMES. 

See  literary  Property,  {  5. 

Deposits   in   another's   name,   see   Banks  and 

Banking,  ft|  134,  154. 
Survival  of  action  for  wrongful  use  of  name, 

see  Abatement  and  Revival,  §  54. 

i  18.  Record  cards  of  a  physician  and  nurse 
respecting  the  visits  of  an  insured  for  medical 
advice  and  services  held  admissible  in  an  action 
on  an  insurance  policy.— Douler  v.  Prudential 
Ins.  Co.  of  America  (Sup.)  39C. 

NAVIGABLE  WATERS. 

See  Canals;   Railroads,  {  65. 

II.  liANDS  1TNDEB  WATER. 

f  37.  Under  the  reservations  contained  in  a 
^ant,  held,  that  the  city  of  New  York  retained 
title  to  land  shown  on  the  map  as  intended 
streets,  including  the  bed  of  134th  street,  from 
the  original  high- water  mark  westwardly  to  the 
Hudson  river.— In  re  West  134th  St.  in  City  of 
New  York  (Sup.)  589. 

NEGLIGENCE. 

See  Bailment,  |$  14,  31;  Canals;  Carriers, 
§§280-328;  Highways,J§184,  213;  Landlord 
and  Tenant,  f§  164-17(};  Master  and  Serv- 
ant, §f  97-281.  330:  Municipal  Corpora- 
tions, §§  705,  706.  747-846;  Railroads,  §§ 
288.  297,  381,  383.  385;  Street  Railroads, 
§§  95-117;    Warehousemen,  §  34. 

I.   ACTS  OB  OMISSIONS  CONSTITUT- 
ING NEGLIGENCE. 

(O)  Condition  nnd  Use  of  Lnnd,  Bnlldlnfr«» 
nnd  Otlier  Strncinres. 

§  29.  One  in  charge  of  a  walk  furnishing  the 
means  of  access  to  his  house  and  to  other  prem- 
ises owned  by  him  owes  a  duty  to  one  visiting 
him.— Vorce  v.  Murray  (Sup.)  528. 

§  37.  One  erecting  a  building  for  the  use  of 
the  public  held  impliedly  to  undertake  that  due 
care  has  been  exercised  in  its  erection.— Abram- 
ovitz  V.  Tenser  (Sup.)  951. 

n.   PROXIMATE  OAUSS  OF  INJUBT. 

§  61.  There  may  be  two  proximate  causes  of 
an  accident,  each  of  which  can  be  said  to  have 
been  an  efficient  one,  without  which  the  injury 
would  not  have  been  sustained.— Stedman  v. 
Town  of  Osceola  (Sup.)  341. 

m.   CONTBIBUTORT  NEGUGENCE. 
(C)  Imputed  Neirllirence. 

§  92.  Negligence  of  the  conductor  and  motor- 
man  of  a  trolley  car  in  crossing  a  railroad  cross- 
ing cannot  be  imputed  to  a  passenger.— Reid  v. 
Long  Island  R.  Co.  (Sup.)  1074. 

IV.  ACTIONS. 

(A)  Rlarlit  of  Aetlon,  Pnrtte«»  Prellminmrj 
Proceedlnara»  nnd  Plendlnirs. 

§  111.  The  complaint  in  negligence  actions 
should  state  specifically  the  grounds  of  negli- 
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eence   relied   on.— NelliB  t.  Brown-Leipe  Gear 
Co.  (Sup.)  756. 

(C)  Trial,  Jvdflrmeiit,  «.nd  Re'vle-vr. 

S  136.  The  question  of  contributory  negli- 
is  not  for  the  jury,  unless  there  is  some  evidence, 
direct  or  inferential,  that  the  accident  occurred 
without  want  of  due  care  on  the  part  of  the  per- 
sun  injured.— Wheeler  v.  Sundstrom  &  Stratton 
Co.  (Sup.)  355. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE 

S«e  Kew  Trial,  K  103-106. 

NEW  STOCK. 

See  Orporations,  f  15S. 

NEW  TRIAL 

See  Appeal,  $  933;   Courts,  §  190;   Jury,  §  28; 
Trial,  i  165. 

n.  GBOUNDS. 

(B)  Mflaeondiiot     of    Parties*     Connael*    or 
'Wltneasea. 

I  29.  Misconduct  of  plaintiffs  counsel  held 
to  require  the  setting  aside  of  the  verdict  for 

?laintiff   and    the   granting   of   a   new   trial. — 
•hilpot  V.  Fifth  Ave.  Coach  Co.  (Sup.)  35. 
§  29.    Defendant  held  entitled  to  a  mistrial 
for  improper  remarks  of  plaintiffs  counsel.— 
Gesualdi   v.  Personeni   (Sup.)  683. 


(G)   Svrprlae, 


Aeoldent,    InAd-v'erteneet    or 
MIstAke. 


§  89.  Facts  held  not  to  show  surprise,  au- 
thorizing a  new  trial  on  that  ground.— Hueser  v. 
New  York  Transp.  Co.  (Sup.)  415. 

(H)  Ne-vrly  Discovered  SSvldenee* 

S  103.  Newly  discovered  evidence  on  a  fact 
not  going  to  the  material  question  held  not 
ground  for  new  trial.— Hueser  v.  New  York 
Transp.  Co.  (Sup.)  415. 

§  107.  In  determining  the  probable  probative 
force  of  newly  discovered  evidence  for  which  a 
new  trial  is  sought,  held,  the  reputation  and 
character  of  the  witnesses  may  be  considered. — 
Hueser  v.  New  York  Transp.  Co.  (Sup.)  415. 

S  108.  On  newly  discovered  evidence  which 
may  affect  the  amount  of  damages,  a  new  trial 
may  be  ordered. — Ballard  y.  Village  of  Hamburg 
(Sup.)  325. 

§  108.  A  test  that  must  be  applied  on  motion 
for  new  trial  for  newly  discovered  evidence  is 
whether  the  testimony  on  the  first  trial,  reinforc- 
ed by  that  of  the  newly  discovered  witnesses, 
would  probably  change  the  result. — Hueser  v. 
New  York  Transp.  Co.  (Sup.)  415. 

S  108.  Proposed  new  evidence  held  not  such 
that  it  would  probablj  change  the  result,  so  as 
to  authorize  the  grantmg  of  a  new  trial.— Hueser 
V.  New  York  Transp.  Co.  (Sup.)  415. 


m.  FBOCEEDiyGS  TO   PROCUBE 
NirW  TRIAI.. 

i  161.  Under  the  facts,  held,  that  defend^t 
should  not  be  required  to  pay  the  costs  as  a  odd- 
dition  of  the  granting  of  a  new  trial. — Dechaa- 
beau  V.  Ames  Iron  Works  (Sup.)  SiSS. 

i  162.  A  verdict  in  an  action  for  dama^^ 
by  maintaining  a  nuisance  held  excessive  md 
contrary  to  law,  and  to  require  the  gnni  of  a 
new  trial  absolutely,   and  not   merely   in  ca« 

Slaintiff  refused  to  accept  a  reduced  recover?.-, 
ones  V.  New  York  Cent.  &  H.  B.  B.  Co.  (Sop.) 
741.  ^ 

P  163.  Order  resettling  an  order  for  a  cev 
trial  affirmed,  with  conditions.— ClaiiEe  v.  Acs* 
Bldg.  Co.  (Sup.)  88. 

I  1(S.  Under  rule  31,  General  Rales  of  Prac- 
tice, it  is  the  duty  of  toe  court  to  state  io  th« 
order  the  grounds  upon  which  a  new  trial  a 
granted.  The  court  may  resettle  an  ord-r 
granting  a  new  trial.— CJlarke  v.  Acme  Blii^. 
Co.  (Sup.)  88. 

S  l(j3.  An  order  granting  a  new  trial  held  d^ 
fective  because  not  stating  the  ground  on  vfa!'>!i 
it  was  granted  under  General  Rule  of  Practi.^ 
31.— Dcchambeau  v.  Ames  Iron  Works  (Sup.j 
308. 

NONJOINDER. 

See  Parties,  |  84. 

NONUSER. 

See  Highwars,  {  79. 

NOTARIES. 

See  Landlord  and  Tenant,  §  83. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Assignments,  I  57;  Bills  and  Notes,  f  413; 
Bridges,  f  22;    Corpora tionsi,  |    120;    Courts, 

L2<)2;  Evidence,  |  215;  Highways,  f  TT; 
andlord  and  Tenant,  S  297;  Lis  Pendens,  i 
22;  Master  and  Servant,  i  252;  Mechani  s 
Liens,  §  139;  Mortgages,  f  257;  MunicipiJ 
Corporations,  §  1021 ;  Principal  and  AetiiL 
{  17 r;  Taxational  786,  788,  900;  Time.  I 
11;  Trial,  8  6;  Waters  and  Water  Course, 
I  165. 

NUISANCE 

See  landlord  and  Tenant.  1 170;  limitation  o? 
Actions,  I  30;  Municipal  Corporations,  U 
838,  846;   New  Trial,  |  162. 

I.  PBTETATE  NUISAKCES. 

(A)   Nature  of  Injury,  and  Liability  There- 
for. 

I  3.  The  establishment  of  an  antomobik 
garage  in  a  residential  district  held  not  to  b^  a 
nuisance  per  se.—Sherman  v.  Levingston  (Sup.i 
581. 
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<B)    iko««lsltloB  of  RiirMta  by  Prescription. 

§  11'  No  user,  however  long,  entitles  one  to 
maintain  a  naisance.— Sherman  y.  Levingston 
(Sup.)  581. 

(C)  Abatement   and   Injanetion. 

§  23.  An  injunction  to  restrain  the  establish- 
ment of  an  automobile  garage  will  not  be  granted 
where  the  injury  is  problematicaL—Sherman  v. 
Levingston  (Sup.)  581. 

(D)  Actions   for   Dauftases. 

§  49.  In  an  action  for  damages  to  property 
by  maintaining  a  nuisance  by  erecting  railroad 
shops,  etc.,  evidence  was  admissible  that  certain 
structures  erected  by  defendant  were  temporary 
in  character.— Jones  v.  New  York  Cent.  &  H. 
R.   R.  Co.  (Sup.)  741. 

II.  PUBLIC   NXTISANOE8. 

(B)    Rlarbts  and  Renftcdlea  of  Private  Per- 
sons. 

§  72.  Evidence  held  not  to  show  that  the 
maintenance  by  an  electric  power  company  of  its 
poles  and  wires  in  a  city  occasioned  such  pecu- 
liar damage  to  plaintiff,  another  company',  as  en- 
titled the  latter  to  an  injunction. — Fulton  Light, 
Heat  &  Power  Co.  v.  Oswego  River  Power 
Transmission  Co.  (Sup.)  290. 

OATH. 

Of  highway  commissioners,  see  Highways,  {  37. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  §§  126-154. 

OBSTRUCTIONS. 

See  Highways,  §§  191-213. 
Of    Ridewalks.   see    Municipal    Corporations,    S 
670. 

OFFICERS. 

See  Counties,  §  62;  Mandamus,  {§  101,  106, 
111;  Municipal  Corporations,  §  76;  Sheriffs 
and  Constables. 

I.   APPOINTMENT,      QUALIFICATION, 
AND   TENURE. 

(B)  Appointment. 

§  8.  The  power  to  appoint  to  office  involves 
the  exercise  of  choice  in  respect  to  the  ap- 
pointee.—People  V.  City  of  New  York  (Sup.) 
776;  Same  v.  Gaynor  (Sup.)  779. 

OLEOMARGARINE. 

See  Constitutional  Law,  §  296;   Food,  §  8. 

OMNIBUS. 

See  Municipal  Corporations,  §§  705,  706. 

OPENING. 

See  Judgment,  §§  141,  167. 
Scope  and  effect  of  opening  statement  to  jury, 
see  Trial,  fi  109, 


ORAL  AGREEMENTS. 

See  Evidence,  U  441-445. 

ORDERS. 

See  Appeal,  §  933;  New  Trial,  (  163;  Plead- 
ing, §i  346,350;   Sales,  §  23. 

For  examination  in  supplementary  proceedings, 
see  Execution,  §§  378.  386,  418. 

In  highway  proceedings,  see  Highways,  §§  75, 

ORDINANCES. 

See  Municipal  Corporations,  §§  120,  643. 

OUSTER. 

See  Landlord  and  Tenant,  |  184. 

PARENT  AND  CHILD. 

See  Dead  Bodies,  i  9;  Deeds,  i  133;  Mort- 
gtigen,  i  86. 

PAROL  EVIDENCE. 

See  Bridence,'  {{  405-468. 

PAROL  LEASL 

See  Landlord  and  Tenant,  |  184. 

PARTIAL  INVALIDITY. 

Ol  tmsts,  see  Trusts,  |  62. 

PARTICULARS. 

Bill  of,  see  Pleading,  §  317. 

PARTIES. 

See  Appeal,  ||  151,  877;  Assignments,  $§  121. 
129;  Eminent  Domain,  §  177;  Executors  and 
Administrators,  |$  138,  244,  430;  Interplead- 
er; Mortgages,  §§  410,  415,  427,  525;  Prin- 
cipal and  Agent,  {  183;  Submission  of  Con- 
troversy, {  19. 

I.  PLAINTIFFS. 

(A)  Persons  'Wbo  mAy  or  mast   Sue. 

$  6.  A  purchaser  held  entitled  to  sue  individ- 
ually, under  Code  Civ.  Proc.  §  449,  for  an  exces- 
sive payment  of  the  price,  resulting  from  a  de- 
ficiency in  the  acreage. — Armour  v.  Sound  Shore 
Front  Improvement  Co.  (Sup.)  331. 

V.  DEFECTS,   OBJECTIONS,  AND 
AMENDMENT. 

§  84.  In  view  of  Code  Civ.  Proc.  §|  488,  498, 
499,  an  objection  to  a  complaint  for  nonjoinder 
of  defendants  held  waived  where  it  was  not 
taken  by  demurrer  or  answer. — Strobel  &  Wilk- 
en  Co.  V.  Weisen  (Sup.)  798. 

§  92.  A  complaint,  which  mentions  a  de- 
fendant in  the  caption  only,  and  which  asks 
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no    relief   against   him,    is   demnrrable.— Wal- 
bridge  y.  Brooklyn  Trust  Co.  (Sup.)  686. 

§  95.  An  amendment  of  a  complaint  to  cure 
error  in  the  description  intended  to  identify 
the  plaintiff  held  proper.— Ivy  Courts  Realty 
Co.  V.  Barker  (Sup.)  715. 

PARTITION. 

See    Executors    and    Administrators,    |    439; 
Pleading,  i  279. 

n.  ACTIONS  FOB  PARTITION. 

(A)   Rlarl&t  of  Action  and  Defenaea. 

S  22.  An  agreement  held  to  preclude  a  suit 
for  partition.— Ogilby  v.  Hickok  (Sup.)  860. 

(B)  Proceedlnara   And  Relief. 

§  70.  Code  Civ.  Proc.  |  1544,  held  to  apply 
to  all  the  issues  in  partition  suits,  and  a  nna- 
ing  of  the  jury  fixing  boundaries  could  not  be 
set  aside  except  upon  grounds  authorized  in 
section  999.— Lewis  v.  Butts  (Sup.)  842. 

§  85.  A  mortgage  placed  on  premises  by  a 
tenant  in  common  for  improvement  held  not 
chargeable  solely  on  the  mortgagor's  share  on 
partition.— Skidmore  v.  Ouental  (Sup.)  402. 

PARTNERSHIP. 

IV,  RIGHTS  AND   UABII^mXlS   AS 
TO  THIRD  PERSONS. 

(D)  Aetions  by  or  Aarainat  Firm*  or  PArt* 
nera. 

S  217.  In  action  for  the  price  of  goods  sold 
under  a  contract  alleged  to  have  been  made 
with  defendants  as  partners,  evidence  held  in- 
sufQcient.— Consolidated  Safety  Pin  Co.  v. 
Humbert  (Sup.)  710. 

VI.  DEATH  OF  PARTNER,  AND  SUR- 
VIVING PARTNERS. 

§  258.  Purchase  by  the  survivor  of  the  de- 
ceased partner's  interest  by  exercise  of  an  op- 
tion in  the  partnership  agreement  held,  in  the 
absence  of  nraud.  to  constitute  an  adjustment 
of  the  rights  of  the  partners  and  an  extinguish- 
ment of  deceased's  debts  to  the  partnership. — 
Kelly  V.  Buck  (Sup.)  918. 

PART  PAYMENT. 

See  Accord  and  Satisfaction. 

PASSENGERS. 

See  Carrien,  i§  280-328;    Negligence,   {   92; 
Railroads,  S§  288,  207. 

PAWNBROKERS. 

S  5.  Under  Personal  Property  Law,  f  43, 
a  pawnbroker,  who  in  good  faith  makes  ad- 
vances on  jewelry  delivered  by  a  dealer  to  an 
QRent  to  sell,  held  protected.— Marselius,  Pitt  & 
Co.  v.  Simpson  (Sup.)  587. 


PAYMENT. 

See  Accord  and  Satisfaction;  CoBts,  H  276; 
277;  Mandamus,  |§  106,  111;  Mechanics* 
UeuB,  H  115,  271,  277;  Mortgages,  H  29J>, 
317;  Parties,  §  6:  Principal  and  Surety.  H 
108,  183;  Sales,  §§  196,  202;  Sabrogntion; 
Taxation,  f§  533-537. 

IV.  PLEADING,  EVIDENCE,  TRIAI., 
AND  REVIEW. 

fi  63.  A  defendant  in  an  action  on  a  spe- 
cific amount  alleged  to  be  originally  due  subject 
to  partial  payments  held  required  to  plead  ad- 
ditional payments  in  order  to  prove  them.— 
Acharan  v.  Samuel  Bros.  (Sup.)  943. 

S  65.  In  an  action  for  money  had  and  re- 
ceived, the  burden  of  proof  of  pajnnent  nnder 
the  pleadings  and  evidence  held  to  be  on  de- 
fendant.~-Rice  v.  Kabak  (Sup.)  1092. 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

PERFORMANCE. 

See  Contracts,  §S  30^-^22;    Sales,  H  182,  196. 

Of  condition  as  to  flooding  of  land,  see  Waters 
and  Water  Courses,  ft  166. 

Of  contract  for  sale  ot  land,  see  Vendor  and 
Purchaser,  f  130. 

Parol  or  extrinsic  evidence  to  show  perform- 
ance of  obligation,  see  E)vidence,  |  468. 

PERJURY. 

See  Contracts,  f  129;  Indictment  and  Infor- 
mation,  S  10;  Trial,  §  115. 

PERMIT. 

See  Municipal  C!orporat!ons,  S  703. 

PERPETUITIES. 

§  4.  A  trust  agreement  held  not  violative  of 
the  law  against  perpetuities.— Ogilby  y.  Hickok 
(Sup.)  800. 

I  9.  A  provision  in  a  will  for  accumulation 
of  trust  funds  held  void  under  Real  Property 
Law,  §  61.— Penniman  v.  Howard  (Sup.)  910l 

PERSONAL  INJURIES. 

See  Carriers,  S§  280-328;  Damages,  t  24 ;  Mas- 
ter and  Servant,  ${  97-332;  Muidcipal  Cor- 
porations, ««  705,  706.  767,  77a  805.  Si,  818, 
821.  823;  Pleading,  §  317;  Railroads,  ff  288, 
297. 

PETITION. 

See  Taxation,  |  496. 

PHYSICIANS  AND  SURGEONS. 


See  Constitutional  Law, 
ies;   ESvidence,  H  856,  I 
Names,  §  18. 


i  42,  126;  I>ead  Bod- 
8;   Insurance,  f  655; 


§  9.    A  county  medical  society  held  to  have 
power  under  Laws  1806,  c  138,  to  refuse  to  ac> 
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cejtt  the  resignation  of  a  member  while  under 
charges,  and  to  expel  him.— Ewald  v.  Medical 
Society  of  New  York  County  (Sap.)  886. 

S  9.  A  member  of  a  medical  society  held  un- 
der charges  when  he  tendered  his  resignation 
within  a  by-law  forbidding  acceptance  of  resig- 
nations under  such  circumstances.— Ewald  v. 
Medical  Society  of  New  York  County  (Sup.) 
886. 

I  9.  The  acceptance  of  a  resignation  from  a 
medical  society  held  necessary  to  terminate 
membership.- Ewald  v.  Medical  Society  of  New 
York  County  (Sup.)  886. 

19.  Suit  for  an  injunction  A e/d  premature. 
— Ewald  V.  Medical  Society  of  New  York  Coun- 
ty (Sup.)  886. 

PICTURES. 

Survival  of  action  for  wrongful  use,  see  Abate- 
ment and  Revival,  |  54. 

PLEADING. 

See  Corporations,  fi  268;  Courts,  I  99;  Estop- 
pel, §§  68,  110;  Factors,  fi  66;  Fraud;  Hus- 
band and  Wife,  §{  6,  332;  Toi^ui  in-  .  H  nf>8, 
644;  Interpleader;  Judgmtut*  J^|  107,  119, 
715;  Landlord  and  Tenant,  §^  im,  170,  tS4; 
Marriage,  |  57;  Master  and  l^ervant,  I  2f>8; 
Mechanics'  Liens,  S|  271.  2T7.  317;  Blort sa- 
ges, S  458;  Municipal  Corpomtiona,  S  liKi^; 
Negligence,  J  111;  Parties,  U  84.  fi2,  95;  Pay- 
ment, §1  63,  65;  Process,  J  155;  Sales,  |§ 
353,  355;  Set-Off  and  Cminterdnira,  |  29; 
Taxation,  §  496;  Time,  §  11;  Trial,  U  3^. 
109, 115;  WiUs,  t  702. 

I.  FOBM  Ain>  ALUBGATIONS  IK 
GENEBAI*. 

f  8.  In  an  action  against  guarantors  on  a 
contract,  an  allegation  tnat  plaintiff  substantial- 
ly performed  the  contract  held  not  the  allegation 
of  a  mere  conclusion  of  law,  not  presenting  an 
issue.— Canavan  Bros.  Co.  ▼.  Bendheim  (Sup.) 
435. 

f  8.  A  complaint  in  a  suit  to  establish  a  re- 
sulting trust  held  not  to  allege  facts  sufiScient 
to  justify  the  declaration  of  a  resulting  trust.— 
Binkowski  v.  Moskiewitz  (Sup.)  803. 

S  34.  The  complaint  on  demurrer  must  be 
construed  in  harmony  with  the  pleader's  the- 
ory of  his  cause  of  action.— Knuasten  v.  Phil- 
lips (Sup.)  83. 

§  36.  Admission,  by  failure  to  deny  an  alle- 
gation as  to  membership  in  the  complaint,  in  an 
action  on  a  benefit  certificate  in  a  fraternal  in- 
surance order,  held  required  to  be  read  with,  and 
to  be  deemed  qualified  by,  facts  set  up  in  the  an- 
„^er.— Smith  v.  Chapter  General  of  America, 
Knights  of  St.  John  and  Malta  (Sup.)  288. 

m.   PLEA  OB  ANSWER,  CROSS-COM- 

PLAINT,   AND  AFFIDAVIT 

OF   DEFENSE. 

(A)  Defenaea  In  Oeneral. 

I  87.  In  a  suit  for  the  proceeds  of  life  in- 
surance,   any    equitable    defense    arising    from 


payment   of  premiums   must  be  pleaded.— Mc- 
Donald V.  H.  B.  Taylor  &  Co.  (Sup.)  1048. 

(O  TrAveraea  or  Deniala  and  Adnftlaalona» 

§  129.  A  legal  conclusion  alleged  in  the  com- 
plaint is  not  admitted  by  a  failure  to  deny.— 
Ryan  v.  Sullivan  (Sup.)  632. 

i  129.  Failure  of  the  answer  to  deny  the 
making  of  a  note  held  not  an  admission  that 
it  was  given  for  value.— Ryan  v.  Sullivan  (Sup.) 
632. 

(D)  Blatter  In   Avoldnnce. 

I  132.  An  affirmative  defense  is  a  plea  inter- 
posed as  a  basis  for  proving  some  new  fact.— F. 
v^  Smith  CJontracting  Co.  v.  City  of  New  York 
(Sup.)  351. 

V.   DEBHTBREB  OR  EXCEPTION. 

I  213.  When  a  demurrer  is  interposed  to  a 
pleading,  an  issue  of  law  is  presented,  and  it 
must  be  decided  either  by  overruling  or  sus- 
taining the  demurrer.— MiUs  Power  Co.  ▼.  Mo- 
hawk Hydro-Electric  Co.  (Sup.)  810. 

§  214.  A  demurrer  to  a  defense  in  an  answer 
admits  the  facts  alleged  in  the  defense.— Hart 

V.  City  Theaters  Co.  (Sup.)  678.      • 

S  214.  Ck>nc]usion8  of  law  are  not  admitted 
by  demurrer,— Walbridge  v.  Brooklyn  Trust  Co. 
(Sup.)  686. 

I  214.  Where  a  separate  defense  in  the  an- 
swer went  to  the  entire  cause  of  fiction  set  up 
in  the  complaint  by  not  withdrawing  its  de- 
murrer thereto,  plaintiff  admitted  all  the  facts 
set  forth  therein.— Mills  Power  Co.  v.  Mohawk 
Hydro-Electric  Co.  (Sup.J  810. 

S  221.  Where  a  separate  defense  in  the  an- 
swer went  to  the  entire  cause  of  action  set  up 
in  the  complaint,  the  effect  of  overruling  a  de- 
murrer thereto  was  not  changed  by  the  court's 
statement  that  he  could  not  determine  whether 
the  defense  was  good  without  a  knowledge  of 
the  circumstances.— Mills  Power  Co.  v.  Mohawk 
Hydro-Electric  Co.  (Sup.)  810. 

VI.  AMENDED   AND    SUPPLEBfENTAL 
PLEADINGS  AND  REPLEADER. 

S  276.  Terms  should  be  imposed  on  allow- 
ance of  a  supplemental  complaint,  under  Code 
Civ.  Proc  S  544.— Jackson  v.  Matthews  (Sup.) 
1042. 

I  279.  Under  Code  Civ.  Proc.  i  544,  plain- 
tiff in  partition  and  to  quiet  title  held  properly 
permitted  to  serve  a  supplemental  complaint. 
—Jackson   v.  Matthews  (Sup.)  1042. 

IX.  BILL  OF  PARTICULARS  AND 
COPT  OF  ACCOUNT. 

S  317.  A  client  held  not  entitled  to  a  bill  of 
particulars  of  the  claim  of  his  attorney  for 
services  rendered.— Dacey  v.  Fogel  (Sup.)  750. 

I  317.  Plaintiff  held  bound  to  furnish  a  bill 
of  particulars  as  stated,  in  an  action  against 
an  employer  for  personal  injuries  resulting  from 
the  causes  named.— Nellis  v.  Brown-Leipe  (Sear 
Co.  (Sup.)  766. 

i  317.  In  an  action  by  the  holder  of  a  note 
against   the  executor  of  a  decedent's  estate,  a 
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motion  for  a  bill  of  particulars  held  improper- 
ly refused.— Miller  v.  Miller  (Sup.)  965. 

i  323.  A  proTlsion  in  an  order  for  a  bill 
of  particulars  as  to  payment  of  costs  held  not 
to  make  the  service  of  the  bill  conditional  on 
payment  of  costs.— Gaiif  v.  J.  Erlichman,  Inc. 
(Sup.)  628. 

XI.  MOTIONS. 

f  343.  Under  Code  Civ.  Proc.  9  C^7,  a  mo- 
tion for  judgment  on  the  pleadings  must  be  de- 
nied if  there  is  a  single  material  allegation  con- 
troverted by  the  answer  that  would  have  to  be 
determined.— Furmans  v.  Gough  (Sup.)  722. 

§  343.  In  view  of  Code  CJiv.  Proc.  §  1200, 
section  547,  relating  to  judgment  on  the  plead- 
ings, held  applicable  to  interlocutory  as  well 
as  to  final  judgments.— Furmans  y.  Gough 
(Sup.)  722. 

§  343.  A  motion  for  judgment,  under  -Code 
Civ.  Proc.  §  547,  cannot  be  granted,  where  the 
pleadings  contain  any  material  issue  of  fact 
on  which  evidence  must  be  taken  to  warrant 
judgment.— Godwin  v.  Liberty-Nassau  Bldg.  Co. 
(Sup.)  791. 

§  346.  Id  a  suit  to  foreclose  a  second  mort- 
gage, an  answer  held  to  raise  an  issue  of  fact, 
so  that  an  order  on  motion  for  judgment,  under 
Code  Civ.  Proc.  §  547,  is  unauthorized. — God- 
win V.  Liberty-Nassau  Bldg.  Co.  (Sup.)  791. 

§  350.  The  court  cannot  go  outside  the 
pleadings  in  deciding  a  motion  for  judgment  on 
the  pleadings.— Hawes  v.  Hawes  (Sup.)  50. 

I  350.  Motion  for  a  judgment  on  the  plead- 
ings, made  under  Code  Civ.  Proc.  §  547,  held 
premature.— Childs  v.  Childs  (Sup.)  781. 

§  350.  Where  a  plaintiflTs  motion  for  judg- 
ment on  the  pleadings  made  in  accord  with  Code 
Civ.  Proc.  §  547,  after  defendant  had  demurred 
is  denied,  and  defendant  made  no  cross-motion 
for  such  judgment,  judgment  for  it  cannot  be 
given.— Zeikufl  v.  Florida  East  Coast  Ry.  Co. 
(Sup.)  93L 

§  350.  Practice  followed  in  appealing  from 
an  order  refusing  judgment  on  tne  pleadings 
held  improper.- McDonald  v.  H.  E.  Taylor  & 
Co.  (Sup.)  1048. 

XII.   ISSUES,  PROOF,  AND  VARIANOQ. 

§  376.  A  complaint,  in  an  action  under  Code 
Civ.  Proc.  §  1891,  against  an  employer  failing 
to  pay  a  part  of  the  wages  of  an  employ^  pur- 
suant to  execution,  held  to  state  a  cause  of  ac- 
tion.—Reynolds  V.  Harlem  Const.  Co.  (Sup.) 
642. 

§  387.  Defendant's  admission  of  making  the 
agreement  set  forth  in  a  complaint  held  to  pre- 
clude it  from  asserting  a  variance. — United  Mer- 
chants' Realty  &  Improvement  Co.  v.  Amer- 
ican Billposting  Co.  (Sup.)  666. 

PLEDGES. 

f  18.  An  assignment  of  a  chose  in  action  or 
an  interest  therein  as  security  for  a  debt  held 
a  pledge.— Mercantile  Trust  Co.  v.  Gimbemat 
(Sup.)  751. 


POLICE  DEPARTMENT. 

See  Mnnicipal  Corporations,  %  218. 

POLICE  POWER. 

See  Municipal  Corporations,  fS  64%  661. 

POLICY. 

See  Insurance. 

POSSESSION. 

See  Husband  and  Wife,  {  16:  Landlord  and 
Tenant,  f  §  134^142. 

POWERS. 

See  B^ecutors  and  Administrators,  |  138;  Prin- 
cipal and  Agent,  |  54. 

PRACTICE.    . 

See  Mortgages,  f  479;  New  Trial,  %  163 ;  Plead- 
ing, §  350;   Stipulations. 

PREMIUMS. 

See  Pleading,  |  87. 

PRESCRIPTION. 

See  Adverse  Possession:  Limitation  of  .V^ 
tions;  Municipal  Corporations,  |  83S;  Nui- 
sance, 8  11. 

PRESENTATION. 

Of  claims  against  estate  of  decedent,  aee  Execu- 
tors and  Administrators,  §  227. 

PRESUMPTIONS. 

See  Adverse  Possession,  §  85;  Appeal,  $|  OCV 
934,  1031 ;  Constitutional  Law,  $  48;  Death. 
§2;  Deeds,  §196;  Divorce,  §  109;  B?vid»»nce, 
1$  53-83;  Gifts;  Marriage,  §  40;  Taxation, 
f  493 ;   Warehousemen. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  CJlient;  Brokers;  Corpora- 
tions. SS  409-432;  Discovery;  Evidenc*',  SJl 
246.  378;  Factors;  Husband  and  \Vif*».  S 
23K»;  Insurance,  §  73;  Landlord  and  T«>n- 
ant.  §  231;  Pawnbrokers,  |  5;  Taxation,  | 
391. 

I.   THE  RELATION. 

(X)  Creation  «.nd  Bxiatence. 

§  14.  Cloakroom  attendant  held  not  agent 
of  owner  of  ball  during  entertainment  giv«>n 
by  others.— Spielberg  v.  Goldstein  (Sup.)  JSI. 

§  23.  In  an  action  to  cancel  a  bond  and 
mortgage,  evidence  held  to  show  that  the  at- 
torney, who  misappropriated  the  proceeds  of  the 
mortgage,  and  the  broker,  who  placed  the  loan, 
were  agents  of  the  mortgagor. — ^Fatta  v.  Ed- 
gerton  (Sup.)  181. 
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n.  ifxrruAi.  bights,  duties,  and 

UABIUTIES. 

(A)  SSxeeution  of  A^oncy. 

S  54.  The  power  delegated  to  an  agent  may 
ot  be  delegated  to  another  without  the  consent 
f  the  principal.— People  ▼.  Public  Service  Com- 
mission (Sup.)  384. 

§  71.  Retention  in  good  faith  b;r  an  agent  of 
unds  to  cover  disputed  commissions  does  not 
onstitute  fraud.— National  Surety  Co.  v.  Em- 
pire  State  Surety  Co.  (Sup.)  10. 

§  72.  Evidence  held  to  show  conversion  of 
aoney  received.— Crowley  v.  Meuer  (Sup.)  657. 

§  79.    Whether  an  agent's  retention  of  funds 

0  cover  a  disputed  commission  was  fraudulent 
eld  a  jury  question,  in  an  action  on  the  agent's 
»ond.— National  Surety  Co.  v.  Empire  State 
Surety  Co.  (Sup.)  10. 

in.    BIGHTS  AHB  UABILITIES  AS  TO 
THIRD  PERSONS. 

(A)  Pcwers  of  Agrent. 

S  116.  The  rule  as  to  the  power  of  asrents 
\€ld  subject  to  a  specified  qualification.— Cohen 
'.   Goldstein  (Sup.)  69. 

§  132.  A  contract  of  hiring,  made  by  an 
igent  for  his  principal,  held  binding  on  the 
jrincipal.— Cohen  v.  Goldstein  (Sup.)   69. 

%  133.  The  principal  h^d  not  liable  for  the 
»rice,    where    exclusive    credit   was    |^iven    the 

1  gent  when  the  sale  was  made  to  it. — Burns 
5ro8.  V.  Royal  Bank  of  New  York  (Sup.)  723. 

CB)  Vndiselosed  Aarenoy. 

§  145.  One  selling-  goods  to  an  agent  held  not 
•ntitled  to  recover  from  the  principal.— Con- 
iolidated  Safety  Pin  Co.  v.  Humbert  (Sup.) 
'10. 

(C)  VnaiitliorlBed  and  lirronfffal   Acts. 

S  150.  The  liability  of  a  principal  for  the 
ict  of  his  agent  can  be  based  on  apparent  au- 
hority  only  where  such  apparent  authority  has 
aisled  the  other  party.— Brennan  v.  City  of  Al- 
bany   (Sup.)  334. 

S  159.  The  principal,  and  not  a  third  per- 
(on,  is  liable  for  any  loss  caused  by  his  agent's 
conversion  of  property  which  came  into  his 
lands  by  virtue  of  the  agency.— Fatta  v.  Edger- 
:on  (Sup.)  181. 

§  150.  One  receiving  money  through  duress  ex- 
jrcised  by  his  agent  without  his  knowledge  held 
>ersonally  liable.— Vroom  v.  Litt  (Sup.)  758. 

(B)  Notice  to  Aarent. 

9  177.    A  seller  held  chargeable  with  the  in- 

'orraation  possessed  by  his  agent  as  to  the  lim- 

tation  in  the  authority  of  the  buyer's  agent. — 

iaspard  v.  Fourteenth  Street  Store  (Sup.)  53. 

(F)  Aotlona. 

I  1S3.  An  action  cannot  be  brought  by  an 
indisclosed  principal  npon  a  sealed  lease  exe- 
:uted  by  the  agent,  since  actions  on  sealed  in- 


struments cannot  be  brought  by  a  stranger 
thereto.— Ivy  Courts  Realty  Co.  v.  Barker 
(Sup.)  715. 

PRINCIPAL  AND  SURETY. 

See   Divorce,   {   331;    Evidence.   {§    123,    250; 
Guarai^ty. 

n.  KATURE  AKD  EXTENT  OF  UA- 
BHilTT  OF  SURETT. 

f  73.  Sureties  of  a  second  mortgage  which 
stipulated  that  the  mortgagee  therein  might  pay 
the  interest  on  the  first  mortgage  held  not  lia- 
ble for  a  greater  rate  of  interest  than  the 
original  rate  in  the  first  mortgage. — Schwartz 
V.  Smith  (Sup.)  1. 

III.   DISCHARGE  OF  SURETT. 

I  99.  The  obligation  of  sureties  on  a  mort- 
gage held  not  to  be  changed  by  a  change  in 
the  first  mortgage.— Schwartz  v.  Smith  (Sup.)  1. 

§  104.  A  second  mortgagee's  consent  to  an 
extension  of  the  first  mortgage  held  not  to  dis- 
charge sureties  upon  his  mortgage.— Schwartz 
V,   Smith  (Sup.)  1. 

§  108.  An  extension  of  a  mortgage  not  made 
upon  a  consideration  will  not  discharge  a  surety 
thereon.— Schwartz  v.  Smith  (Sup.)  1. 

I  108.  The  present  payment  of  part  of  a 
debt  due  is  not  a  valid  consideration  for  an 
agreement  to  extend  the  remainder,  and  such 
agreement  will  not  discharge  a  surety.— 
Schwartz  v.  Smith  (Sup.)  1. 

V.   RIGHTS   AND   REBIEDIES   OF 
SURETT. 

(B)  A«   to  PrlnolpAl. 

§  183.  Surety  for  performance  of  contract 
obligation  held  not  entitled  to  recover  payment 
from  principal;  no  breach  of  the  contract  hav- 
ing occurred.— Farrelly  ▼.  Schaettler  (Sup.)  157. 

PRIORITIES. 

See  Taxation,  {  786. 

PRIVATE  NUISANCE. 

See  Noiaance,  |S  3-49. 

PRIVILEGE. 

See  Waters  and  Water  Courses,  f  165. 
Of  witness,  see  Witnesses,  §  292. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  {  202. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution. 

PROBATE. 

Of  will,  see  Wills.  If  384-388. 
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PROCEEDS. 


Of  goods  sold,  right  of  factor  to  share,  see  Fac- 
tors, §  42. 

PROCESS. 

See   Corporations,   §   507;    Execution,    t   378; 
Pleading,  §  323  ;  Witnesses,  §  307. 

H.   SERVICE. 
•    (C)   Publication    or    Otlier   Notice. 

§  m.  Under  Code  Civ.  Proc.  §  438.  the  facts 
detailed  in  affidavits  for  an.order  of  PubUcaUon 
of  summons  held  insufficient.— Blute  v.  Uel- 
lowes  (Sup.)  18. 

S  96  The  taking  of  an  affidavit  bef9re  plain- 
tiff's attorney  of  record  heUl  a  mere  irregular- 
ky,  so  that  the  judge,  in  basing  his  order  for 
service  of  publication  on  the  complaint  and  such 
affidavit  is  not  without  jurisdiction.-De  Graff 
V.  De  Graff  (Sup.)  672. 

III.   DEFECTS,    OBJECTIONS,    AND 
AMENDBIENT. 

S  155.  Under  Code  Civ.  Proc.  §  488,  subd.  1, 
held,  that  the  question  of  proper  service  on  a 
foreign  corporation  in  an  action  brought  under 
Code  Civ..  Proc.  S  1780,  could  not  be  raised  by 
demurrer.-Heney  v.  Chartered  Co.  of  Lower 
California  (Sup.)  436. 

PROMISE. 

To  answer  for  the  debt,  default  or  miscarriage 
of  another,  see  Frauds,  Statute  of. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations,  |  30. 

PROOF. 

See  Evidence. 

PROPERTY. 

(  10.  In  the  absence  of  evidence  to  the  con- 
trary, it  was  to  be  presumed  that  a  grantee 
went  into  possession  in  pursuance  of  his  deed.— 
Newton  v.  Evers  (Sup.)  327. 

PROXIMATE  CAUSE. 

See  Highways,  §  196;    Master  and  Servant,  ! 
129;   Kegligence,  f  61. 

PUBLICATION. 

See  Process,  §  96. 

PUBLIC  IMPROVEMENTS. 


PUBLIC  UNDS. 

See  Navigable  Waters;  RaUroadm  {  63. 

PUBLIC  NUISANCE. 

See  Nuisance,  §  72. 

PUBLIC  POUCY. 

See  Contracts,  {§  125,  129. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  I  144. 

PUBLIC  SERVICE  COMMISSION. 

See  Carriers,  §  18;    Electricity;    Eminent  Do- 
main, §  2. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;    ETlectricity;    Railroads;     Street 
Railroads. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  W^ater  Courses,  |  200. 

PUNISHMENT. 

For  disobedience  to  order  in  supplementary  pro* 
ceedings,  see  Execution,  §|  418,  419. 


QUALIFICATIONS. 

Of  highway  commissioners,  see  Highways,  {  3T 


QUANTUM  MERUIT. 

1  Corporations,  |  37 

QUARANTINE 


See  Municipal  Corporations,  |  374 ;    Work  and 
Labor. 


Soo  Municipal  Corporations.  §S  .'?.'>(> -374. 
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See  Health. 

QUIETING  TITLE. 

See  Pleading,  §  279. 

RAILROADS. 

See  Constitutional  Law,  §  126;  Contracts^  I 
187;  Etoinent  Domain,  §§  4^  4i,  274; 
E^ud;  Master  and  Servant ;  Nuisance,  |  4J;; 
Street  Railroads;    Taxation,  §{  40,  37«x.  3i*l 

II.   RAILBOAD  COKPANIES. 

§  19.  The  Legislature  may  amend  sUtBi*** 
under  which  railroads  are  incorporated,  aui 
thereby  affect  their  charters,  though  the  act 
does  not  in  terms  amend  such  statutes.— People 
V.  Public  Service  Commission  (Sup.)  384. 

V.  BIGHT  OP  WAY  AND  OTHER  IK- 
TEBESTS   IN  I^ND. 

S  65.  Under  the  Dongan  charter  of  city  '■;* 
New  York   1686  and   Laws   1826,   c.   58,  taJ 
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Liaws  1837,  c.  182,  and  the  city  ordinance  of 
iiay,  1847,  granting  permission  to  locate  a  rail- 
'oad  along  the  Hudson  river,  heldj  that  the  title 
:o  land  partly  below  the  high-water  mark  re- 
nained  in  the  city,  subject  to  a  license  for  rail- 
•oad  purposes.— In  re  West  l34th  St.  in  City  of 
S'ew  York  (Sup.)  589. 

X.   OPERATION. 

(B)  Accidents  to  Trains. 

§  288,  A  street  car  passenger  is  entitled  to 
•pcover  against  the  railroad  company  for  inju- 
ries sustained  by  a  collision  at  a  railroad 
crossing  by  the  joint  negligence  of  the  street 
!ar  company  and  railway  company. — Reid  v. 
Long  Island  R.  Co.  (Sup.)  1074. 

§  297.  In  a  street  car  passenger's  action 
ip;ainst  a  railroad  company  for  injuries  by  col- 
ision  of  the  car  with  a  railroad  train,  evidence 
teld  to  make  it  a  jury  question  whether  due 
'are  was  exercised  by  the  railroad  company's 
•niploy^s.— Reid  v.  Long  Island  R.  Co.  (Sup.) 
L074. 

§  297.  In  a  street  car  passenger's  action 
igainst  a  railroad  company  for  injuries  to  a 
passenger  by  collision  of  the  car  with  a  rail- 
road train,  evidence  held  not  to  show  the  sound- 
ng  of  a  whistle  on  approaching  the  crossing. — 
lieid  V.  Long  Island  R.  Co.  (Sup.)  1074. 

G)  Injuries  to  Persons  on  or  near  Tracks* 

§  381.  One  representing  a  railroad  company 
n  the  construction  by  a  contractor  of  a  rail- 
road track  held  required  when  on  construction 
ivork  to  exercise  due  care  for  his  own  safety.— 
Wheeler  v.  Sundstrom  &  Stratton  Co.  (Sup.) 
555. 

§  383.  The  failure  of  a  civil  engineer  repre- 
:enting  a  railroad  company  in  the  construction 
)y  a  contractor  of  a  railroad  track  to  avoid  in- 
jury by  a  construction  train  held  to  preclude  a 
recovery.— Wheeler  v.  Sundstrom  &  Stratton 
:o.  (Sup.)  355. 

§  385.  A  civil  engineer  representing  a  rail- 
•oad  company  in  the  construction  by  a  contrac- 
:or  of  a  railroad  track  held  without  right  to  re- 
y  wholly  on  the  care  of  operators  of  trains  on 
I  temporary  construction  track. — Wheeler  v. 
Sundstrom  &  Stratton  Co..  (Sup.)  355. 

RATIFICATION. 

<ee  Brokers,  §  24;   Corporations,  §  428;   Coun- 
ties, §  124. 

REAL  ACTIONS. 

'^ee  Ejectment;   Partition. 

REAL  PROPERTY. 

^ee  Aliens,  S  6;    Taxation,  §  348. 

REBUILDING. 

iee  Bridges,  f  22. 

RECEIPTS. 

?ee  B\'idence,  {|'462. 


RECEIVERS. 

See  Ehcecution,  |§  386,  405;  Executors  and  Ad- 
ministrators, $  35. 

RECEPTION. 

Of  evidence  at  trial,  see  Trial,  §  41. 

RECORD  CARDS. 

See  Names,  {  18. 

RECORDS. 

See  Chattel  Mortgages;  Evidence.  §S  215.  a'^4; 
Judgment.  §|  715,  956;  liis  Pendens.  §  22; 
Mortgages.  §|  171.  249.  257;  Stipulations,  S 
6 ;    Taxation,  {{  533,  805. 

REDEMPTION. 

See  Taxation,  fS  699,  788. 

REFERENCE. 

See  Appeal,  S  1944;  Assignments  for  Benefit  of 
Creditors,  $  307;  Mortgages,  §{  479,  535. 

III.   REPORT  AND  FINDINGS. 

I  90.  The  referee  must  have  refused  to  find 
conclusions  of  law  requested  by  defendant, 
whether  he  could  not  have  found  such  conclu- 
sions and  render  the  report  which  he  did  ren- 
der.—Stickles  V.  Miller  (Sup.)  487. 

REFORMATION  OF  INSTRUMENTS. 

See  Insurance,  §  143. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

§  16.  To  reform  a  written  contract,  it  must 
convincingly  appear  that  there  has  been  a  mu- 
tual mistake,  or  a  mistake  by  one  party  coupled 
with  fraud  or  deception  by  the  other.— I^ake 
View  Brewing  Co.  v.  Commerce  Ins.  Co.  of  Al- 
bany (Sup.)  337. 

REFRESHING  MEMORY. 

Of  witness,  see  Witnesses,  §  255. 

REFUND. 

See  States,  f  184. 

REGISTRATION. 

See  Elections. 

RELEASE. 

See  Husband  and  Wife,  i  27& 

RELIEF  ASSOCIATION  OR  DEPART- 
MENT. 

See  Master  and  Servant,  §  100. 
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RELIGIOUS  SOCIETIES. 

See  Trusts,  i  62. 

REMAINDERS. 

See  Deeds,  {  133 ;  Wills,  |{  548,  634. 

REMOVAL 

Of  executors,  see  Executors  and  Administrators, 

}S  35,  460. 
Of  municipal  employ^,  see  Municipal  Coit>ora- 

tions,  {  218. 

RENEWAL 

See  Landlord  and  Tenant,  H  83,  157,  200,  201. 

RENT. 

See  Landlord  and  Tenant,  K  200,  231,  297. 

REPORT. 

See  Eminent  Domain,  {  253;   Reference. 

REPRODUCTION  COST. 

See  Taxation,  f  391. 

RESCISSION. 

Of  contract  of  sale,  see  Sales,  §§  89-99. 
Of  contract  of  sale  of  land,  see  Vendor  and  Pur^ 
chaser,  §§  112,  334. 

RES  GEST/E. 

See  ETvidence,  $  123. 

RESIDENCE. 

See  Domicile;   Venue,  §§  18-28. 

Examination  of  nonresident,   see  Discoyery,   f 

RESIGNATION. 

See  Physicians  and  Surgeons,  §  9. 

RES  JUDICATA. 

See  Judgment,  {f  665-715,  056. 

RESOLUTIONS. 

See  Corporations,  $  158. 

RESTORATION. 

See  Mortgages,  }  316. 

RESULTING  TRUSTS. 

See  Trusts,  {{  80,  81. 

RETAINER. 

See  Attorney  and  CTient,  §$  144,  176. 


REVENUE. 

See  States,  i  184;   Taxation. 

REVERSAL 

See  Appeal.  {}  1175-1177. 

REVIEW. 

See  Appeal;  Criminal  Law,  {  1169;  Wills,  {{ 
384-388. 

REVOCATION. 

See  Licenses,  |  58;  WiUs,  |J  167-184. 

RIGHT  OF  WAY. 

See  Taxation,  |  391. 

ROADS. 

See  Highways. 

ROBBERY. 

See  Criminal  Law,  §§  417,  1169. 

§  24.  Evidence  held  to  sustain  conyictions  of 
robbery  in  the  first  degree.— People  v.  Prince 
(Sup.)  273. 

S  24.  Evidence  held  insuflScient  to  identify 
accused  as  a  participant  in  a  robbery. — ^People 
V.  Fitzsimmons  (Sup.)  996. 

SAURY. 

See  Taxation,  |  391. 

SALES. 

See  Auctions  and  AucUaoe^rs;  BroVors,  {  24: 
Corj>orations,  U  l^X  3tt2,  M2;  !  ;  :?nce,  I 
121) ;     Executors   and   AilmmiijitrH '  §  I'vS: 

Fflf^for;^,  A  42;  Food  |  2<>;  Intox:...:  ik  Liq- 
uors. §S  147,  1J>7'  Lflndlord  and  It  riant,  i 
15 1  ;  Limitation  of  Actions,  |  JM);  Mnitjra^?»'&. 
§§  'J44,  533.  534,  53f^  537/r*(;Xi  Mmicipal 
CcfnioratioDB,  f  661 ;  Partm*r»bip,  $|  ::).  7,  2^»^: 
Pfiwnhrokpra,  |  5:  Principal  and  A;;ent.  U 
la'L  145,  177;  Tim^,  |  10;  Tnieta,  f  ItU; 
Vendor  and  Purchaser* 

Ck>n8olidation  of  actions,  see  Action,  f  57. 

I.  REQUISITES  AND  VAIJDDITT  OF 
OONTRAOT. 

I  23.  A  paper,  signed  by  plaintiff  only,  held 
a  mere  order,  and  not  a  contract  for  the  pur- 
chase of  a  machine. — Van  Keuren  v.  Boomer  ^ 
Boschert  Press  Co.  (Sup.)  306. 

§  23.  Defendant  held  not  to  have  acceptni 
an  order  sent  it  by  plaintiff  for  a  machine.— 
Van  Keuren  t.  Boomer  &  Boschert  Press  (^a. 
(Sup.)  306. 

I  45.  Mere  undisclosed  insolvency  of  a  hny^r 
held  not  to  impute  fraud  to  him.— Hirsch  Lum- 
ber Co.  V.  Hubbell  (Sup.)  85. 

I  52.  Evidence  held  insufficient  to  show  ib- 
solvency  of  a  buyer  of  lumber  at  delivery  or.  if 
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insolvent,  its  knowledgre  thereof.— Hirach  Lam- 
ber  Co.  y.  Hubbell  (Sup.)  85. 

HI.    MODIFICATION    OB   BE80I88I01I 

OF  OONTRAOT. 

(A)   Bjr  Agreement  of  Parties. 

f  89.  In  an  action  on  a  contract  of  sale, 
evidence  held  to  warrant  a  finding  that  defend- 
ant had  agreed  to  accept  a  new  contract.— 
Standard  Fashion  Co.  of  New  York  v.  Hennes- 
By-Robinson  Co.  (Sup.)  22. 

IV.    PEBFORMANOE    OF    OONTBAOT. 

<C)    Delivery  *  «ad    Aeeeptanee    of    Goods. 

8  182.  Certain  acts  of  the  buyer  of  a  refrig- 
erating plant  and  machinery  held  not  as  mat- 
ter of  law  an  acceptance  thereof.— Wegner 
Mach.  Co.  T.  Taylor  (Sup.)  309. 

(D)  Payment  of  Price. 

5  19G.  Cash  payment  for  lumber  sold  was 
waived  by  the  seller's  failure  to  demand  it  for 
several  weeks  after  delivery.— Hirsch  Lumber 
Co.  V.  Hubbell  (Sup.)  85. 

V.   OPERATIOH  AND  EFFECT. 

(A)  Transfer  of  Title  as  Bet-vreen  Parties. 

$  202.  If  a  seller  for  cash  delivers  before 
payment,  title  passes.— Hirsch  Lumber  Co.  v. 
Hubbell  (Sup.)  85. 

§  202.  A  buyer's  insolvency  held  not  \o  af- 
fect its  title  to  lumber  delivered  under  waiver 
of  cash  payment. — Hirsch  Lumber  Co.  v.  Hub- 
bell (Sup.)  85. 

VII.   REMEDIES  OF  SELLER. 

(B)  Actions  for  Price  or  Valne. 

S  353.  A  complaint  in  action  for  price  held 
demurrable,  under  Code  Civ.  Proc.  J  481,  subd. 
2.— Fraser  v.  Staso  Mills  (Sup.)  277. 

I  355.  In  an  action  for  the  value  of  goods 
sold,  certain  evidence  held  admissible  under  the 
pleading.— Columbia  Metal  Box  Co.  v.  Cohn 
(Sup.)  743. 

§  359.  In  an  action  for  goods  sold  and  deliv- 
ered, evidence  held  insufficient  to  support  a 
judgment  for  plaintiff.— Grihietel  11  v.  Pero  (Sup.) 
652. 

(F)    Actions  for  Daniaflres, 

{  371.  Plaintiff  held  not  entitled  to  sue  for 
breach  of  a  contract  to  purchase  certain  bonds 
within  a  specified  period  without  showing  a 
tender  of  the  bonds.— Hendrickson  v.  Callan 
(Sup.)  980. 

§  383.  In  an  action  for  breach  of  contract, 
certain  evidence  held  insufficient  to  prove  dam- 
ages.—Gesualdi    V.    Personeni    (Sup.)    683. 

§  387.  In  an  action  for  brench  by  defendant 
of  a  contract  to  purchase  medicine  of  plaintiff, 
where  defendant  alleged  that  under  the  pure 
food  law  (Act  June  30.  1906.  c.  3915,  34  Stat. 
768  [U.  S.  Comp.  St.  Supp.  1909,  p.  1187]),  the 


sale  of  the  medicine  had  become  unlawful,  the 
court  should  have  interpreted  the  act  as  ap- 
plied to  the  facts  in  the  case,  leaving  to  the 
jury   the   question   whether,   on   the   facts,   the 

foods  came  within  its  inhibition.— Gesualdi  v. 
^ersoneni  (Sup.)  683. 

Vm.  REBIEDIES  OF  BUYER. 

(C)  Acstlons  for  Breacb  of  Contract* 

I  418.  A  verdict  in  an  action  for  breach  of 
contract  held  excessive.— Hoffman  ▼.  Ehrich 
(Sup.)  5. 

(D)  Actions  and  Connterclalnfts  for  Breach 
of  IVarmnty. 

§  439.  A  buyer  must  prove  that  the  sale 
was  by  sample,  and  that  the  goods  sold  were  not 
equal  to  the  sample,  in  defending  an  action 
for  the  purchase  price  on  that  ground.— J.  II. 
Paddock  Co.  v.  Sandrovitz  (Sup.)  656. 

§  440.  In  an  action  for  breach  of  warranty 
on  the  sale  of  an  automobile,  certain  evidence 
held  inadmissible  to  show  its  market  value  at 
the  time  of  the  sale.— Bedford  v.  Hoi-Tan  Co. 
(Sup.)  578. 

S  441.  Evidence  held  not  to  show  a  breach 
of  warranty  on  the  sale  of  an  automobile. — 
Bedford  v.  Hoi-Tan  Co.  (Sup.)  578. 

§  441.  Evidence,  in  an  action  for  the  price 
of  corks,  held  not  to  show  that  the  corks  sold 
were  not  equal  to  the  sample  by  which  they 
were  sold.— J.  H.  Paddock  Co.  v.  Sandrovitz 
(Sup.)  656. 

§  442.  Measure  of  damages  for  breach  of 
warranty  on  the  sale  of  an  article  stated.— Bed- 
ford V.  Hoi-Tan  Co.  (Sup.)  578. 

SAMPLE 

See  Sales,  M  439,  441. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Contracts,  125:  Eminent  Domain,  §  197; 
Mandamus,  {  81 ;  Statutes,  {  195 ;  Taxation, 
§  299. 

n.  PUBLIC  SCHOOLS. 

(G)  Teachers. 

I  144.  An  action  bv  a  branch  principal,  un- 
der Greater  New  York  Charter,  §  1091,  for  an 
increase  in  compensation,  held  barred  by  a  vol- 
untary agreement  not  to  claim  an  increased 
compensation.- Brown  v.  Board  of  Education  of 
City  of  New  York  (Sup.)  16. 

S  144.  Under  Greater  New  York  Charter,  | 
10?>1,  a  female  branch  principal,  who  served  ten 
years,  is  entitled  to  the  minimum  salary  fixed 
by  the  statute,  independently  of  the  number  of 
classes  in  her  school. — Brown  v.  Board  of  Edu- 
cation of  City  of  New  York  (Sup.)  16. 

SEALS. 

See  Landlord  and  Tenant,  {  231 ;  Principal  and 
Agent,  §  183. 
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SEARCHES  AND  SEIZURES. 

See  Sheriffs  and  Constables,  f  13& 

SECURITY. 

See  Landlord  and  Tenant,  {  184;  Mortgages; 
Pledges,  {18. 

SELF-DEFENSE. 

See  Assault  and  Battery. 

SEPARATE  MAINTENANCE 

See  Husband  and  Wife,  S  278. 

SEQUESTRATION. 

See  Divorce,  |  331. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE 

See  Process,  H  96,  155. 

Of  order  in  supplementary  proceedings,  see  E2z- 
ecution,  {  379. 

SERVICES. 

See  Specific  Performance,  {  73. 

SET-OFF  AND  COUNTERCLAIM. 

See  Action,  {  60;  Banks  and  Banking,  fi  134; 
ESminent  Domain,  S  145;  Judgment,  §|  107. 
119 ;  Marriage,  §  57 ;  Master  and  Servant  § 
80;  Mortgages,  $  458;  Municipal  Corpora- 
tions, §  978. 

I.  HATURE  AND  OBOUICDS  OF 
REMEDY. 

f  3.  Statutory  provisions  relating  to  counter, 
claim  which  may  be  interposed  held  to  be  lib- 
erally construed.— Kelly  v.  Webster  (Sup.)  58. 

XL  SUBJECT-MATTER. 

$  29.  One  tort  cannot  be  pleaded  as  a  coun- 
terclaim to  an  action  for  another,  when  there 
is  no  necessary  or  legal  connection  between 
them.— Kelly  v.  Webster  (Sup.)  58. 

§  29.  In  action  to  enjoin  interference  with 
plain tiflTs  use  of  wharf,  counterclaim  for  tres- 
pass thereon  held  to  relate  to  the  subject  of  the 
action,  and  to  be  proper.— Kelly  V.  Webster 
(Sup.)  58. 

f  29.  Defendant  held  entitled  to  plead  a 
counterclaim.— H.  Koehler  &  Go.  ▼.  Adams 
(Sup.)  707. 

SETTING  ASIDE. 

liquor  tax  certificate,  see  Intoxicating  Liquors, 
§  106. 


SEHLEMENT. 

Of  accounts  of  executors  or  administrators,  see 
Executors  and  Administrators,  H  460-491. 

SEVERANCE 

Of  actions,  see  Action,  |  60. 

SEWERS. 

See  Municipal  €k)rporations,  U  S38,  846. 

SHERIFFS  AND  CONSTABLES. 

in.  POWERS,  DUTIES,  aiCd  ixabuj. 
TIES. 

§  130.  In  an  action  for  the  oonTersion  of 
wood  sold  by  the  sheriff  under  an  execution 
against  plaintiffs  wife,  the  sheriff  held  entitled 
to  show  facts  showing  an  equitable  estoppel  in 
favor  of  the  execution  creditor.— Feinberg  v. 
Allen  (Sup.)  906. 

§  138.  In  an  action  for  couTersion  against  a 
marshal  for  seizing  and  selling  flour,  had  error 
to  exclude  questions  showing  the  publicity  and 
fairness  of  the  marshal's  sale,  the  number  of 
bidders,  and  the  price  realized.— Qoodnian  t. 
McGonigle  (Sup.)  65. 

SIDEWALKS. 

See  Municipal  Corporations,  H  670,  76S,  771. 
773,  821. 

SIGNALS. 

See  Railroads,  S  297. 

SIGNATURES. 

To  highw^  commissioners*   order,   see  High- 
ways, §  77. 

SIMILAR  FACTS  AND  TRANSAC- 
TIONS. 

Evidence  of,  see  Evidence,  §  129. 

SPECIAL  APPEARANCE 

See  Appearance. 

SPECIFIC  PERFORMANCE. 

I.   NATURE  AND  OROXnfDS  OF  REM- 
EDY IN  GENERAI.. 

§  16.  Where  specific  performance  w^ill  be  d*^ 
nied  stated.— Eiseman  v.  Josephthal  (Sop.)  (SH}. 

XL  OONTRAOT8  EIIFOROEABI.E. 

$  52.  A  purdiaser  under  a  contract  for  th« 
sale  of  land  held  not  entitled  to  specific  per 
formance.— Eiseman  v.  Josephthal  (Sap.)  G90. 

f  52.  Specific  performance  may  be  refused 
on   the   ground    of   excusable   mistake,   miscon- 
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ception,  or  misunderstanding  respecting  an  im- 
portant provision  of  the  contract— Eiseman  y. 
Josephthal  (Sup.)  699. 

§  73.  Contract  held  not  one  for  personal 
services,  which  cannot  be  specifically  enforced. 
—Humphryes  Mfg.  Co.  v.  David  Williams  Co. 
(Sup.)  680. 

TO.  GOOD  FAITH  AHD  DUiIOEHOZL 

§  89.  One  who  dismantled  a  part  of  an 
apartment  house  which  he  agreed  to  convey 
held  not  entitled  to  compel  specific  performance 
of  the  contract  to  purcnase.— Westown  Realty 
Co.  Y.  Keller  (Sup.)  518. 

S  100.  Circumstances  held  to  make  it  ineq- 
uitable to  the  purchaser  because  of  changed 
conditions  at  the  time  of  trial  to  compel  spe- 
cific performance  of  a  contract  to  purchase 
S remises.— Westown  Realty  Co.  v.  Keller  (Sup.) 
18., 

IV.  PB00EEDIIV08    ANB   RELIEF. 

S  119.  Plaintiff  seeking  specific  performance 
must  show  that  under  the  circumstances  it 
would  be  an  equitable  remedy.— Eiseman  v.  Jo- 
sephthal (Sup.)  699. 

S  130.  Expenditures  made  for  examining  ti- 
tle cannot  be  allowed  the  purchaser  upon  re- 
fusal of  specific  performance,  where  it  is  not 
shown  that  the  amount  expended  was  reasona- 
ble.—Westown  Realty  Co.  v.  Keller  (Sup.)  618. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

STAIRWAYS. 

See  Landlord  and  Tenant,  §  164. 

STATEMENT. 

Admissiona,  see  Evidence,  {{  215-265. 

STATES. 

See  Eminent  Domain,  §  265;  Escheat;  Munic- 
ipal Corporations,  ff  64,  70,  76,  661;  Rail- 
roads, $  19. 

Interstate  extradition,  see  Extradition. 


III.  PBOPEBTY,  OOIVTBACT8,  AND 
UABIUTIBS. 

f  101.  A  certain  provision  in  a  printed  form 
on  which  a  contractor's  bond  was  executed  held 
not  to  be  a  part  of  the  contract.— Laudani  v. 
Vulcan  Engineering  Co.  (Sup.)  922. 

f  108^.  Duty  stated  of  the  state  as  to  per- 
sons filing  liens  against  a  barge  canal  contrac- 
tor where  the  contractor  defaults  and  the  work 
is  relet  at  a  greater  price.— Laudani  v.  Vulcan 
Engineering  Co.  (Sup!)  922. 

V.  CLAIMS  AGAINST  STATE. 

i  184.  Under  Tax  Law,  §§  270,  274,  an& 
Code  Civ.  Proc.  $  264,  the  Court  of  Claims 
held  without  jurisdiction  of  a  claim  for  a  re- 
fund for  tax  stamps  on  stock  sales  mistakenly 
paid  under  an  invalid  amendment  to  the  law. — 
Flower  v.  State  (Sup.)  208. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 

the  various  specinc  topics. 
See  Constitutional  Law;    Frauds,  Statute  of; 

Limitation  of  Actions. 

VI.   OONSTRUCTION    AND    OPERA- 
TION. 

(A)  General  Rules  of  Constru'ctlon. 

$  184.  The  court  in  construing  a  statute 
must  give  effect  to  the  purpose  of  the  Legisla- 
ture—Thompson V.  Gimbel  Bros.  (Sup.)  210. 

§  195.  Provisions  inserted  in  Greater  New 
York  Charter,  §  1000,  relating  to  proceedings 
for  acauisition  of  property  for  streets  and 
parks,  held  not  to  indicate  that  Legislature  in- 
tended to  withhold  right  to  discontinue  proceed- 
ings under  sections  1435-1448  to  acquire  land 
for  school  purposes  without  leave  of  court. — 
People  V.  Morris  (Sup.)  74. 

i  206.  The  court  in  construing  a  statute 
must,  if  possible,  giVe  effect  to  all  the  language 
thereof.— Thompson  v.  Gimbel  Bros.  (Sup.)  210. 

§  225.  Statutes  upon  the  same  subject,  be- 
ing in  pari  materia,  must  be  construed  togeth- 
er.—In   re  Town   of  Rutland   (Sup.)  94. 

(B)  Particular  Classes  of  Statutes. 

$  235.  Statutes  merely  declaratory  of  the 
common  law  are  to  be  constmed  as  near  to 
the  common  law  as  may  be. — People  y.  Miller 
(Sup.)  549. 


HEW  TOBK. 

CONSTITUTION. 

Art  1,  §  1 
Art.  1,  i  2 
Art.  1, 

Art.  1, 
Art.  5, 
Art.  8, 
Art.  8. 


537 
966 


524,  569,  946,  1093 

1044 

776 

384 

1082 


STATUTES  CONSTRUED. 

CODE  OF  CIVIL  PRO- 
CEDURE. 

S  26  846 

§  264  208 

If  369.  370 529 

{  382,  subsec.  3 190 

I  438  18 

§  449  331,  902 

S  452   138 

§  456 137 


481,  subsec  2 277 

484  819 

488 798 

488.  subsec.  1 436 

I  496,499 798 

I  500,  501 892 

511   707 

544   1042 

547 722,781,  791,  931 

t  603,604,  610. 1079 

721   487 
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I  738 1014 

I  769  138 

§  772 846 

§  779  467 

i  784 775 

§  820  692 

i  829  186 

I  835  250 

|§  870,872 130 

I  872.  subsec.  7 809,  988 

J  873  130 

f  875  809 

I  973  966 

§  982  138 

i   999  842 

§  1023  487 

f  1187  419 

I  1200  722 

i   1205  137 

S  1279  997 

K  1346 631 

$  1391  642 

1544  842 

1628  992 

1669  "...1091 

1671  1055 

1743,  subsec.  2 892 

i   1763,  Bubsec.  3 495 

I  1772  259 

$  1780 331,  436,  933 

$  1866  1020 

§  1902 931,  933 

$  1903  931 

§  2032,  gubsec.  2 610 

9   2231       654 

|§  2433^243572457.'.!!!!!  846 

I  2476  477 

i   2514,  subsec.  11 626 

§  2586   486 

§§  2588,  2G53a 594 

I  2662   477 

I  26a5   626 

§  2731   1106 

§§  3191,3194 481 

§  3240 29,  757 

§§  3253.  3254 724 

I  3343,  subsec.  2 1069 

i3343,  subsec.  9 247 
3361  138 
a372 29 

S  3382  138 

CODE  OF  CRIMINAL 
PROCEDURE. 

I  275   549 

I  278   375 

i  313    473,  734 

Jl  331    646 

S  399   257 

§8  444,  445 549 

467 646 

952q    409 

PENAL  CODE. 

§§  242,  244,  246 837 

SS  305,  306,  308-310 161 

H  498,  499 553 

S  528  492 


BBVISED  STATUTES. 

First  Edition. 

Volume  2. 

Pt  3,  ch.  5,  tit.  e,il 1091 

CONSOLIDATED  LAWS 
1909. 

Ch-  1,  I  37 191 

Cb.  1,      41 946 

Ch.  6,      50   144,  247 

Ch.  6,      51  247 

Ch.  7,  i  22.     Amended  by 

Laws  1910,  ch.  264 412 

Ch.  13,  I  86 912 

Ch.  13,      120 247,  807 

Ch.  14,  I    51  963 

Ch.  15,  If  15,  16,  37 344 

Ch.  17,    I  153,  156,  159..  537 

Ch.  17,    t  374 547 

Ch.  18,    i  62,  subsec.  2...  484 

Ch.  21,  {§  40,   44-46 977 

Ch.  22,      20 980 

Ch.  22,  i    21  850 

Ch.  22.  I  39 106 

Ch.  23,  8  3 837 

Ch.  23,  I  4 561 

Ch.  23,  I  15  .. .  .206,  598,  620 

Ch.  23,  1$  34.  43 837 

Ch.  25,  in  193,  194 604 

Ch.  25,  II  252-256 94 

Ch.  27,  i  84 850 

Ch.  28,  I  54 711 

-    -^^       137  ...: 705 

775 623 

3 595 

6 759 

i§  200-204 974 

200,  subsec.  2...  670 

201  220 

4 977 

7 25 


Ch.  28, 
Ch.  30, 
Ch.  31, 
Ch.  31, 
Ch.  31, 
Ch.  31, 
Ch.  31, 

Ch.  as, 

Ch.  33, 

Ch,  33,  I  9,  subsec.  4....  1014 


Ch.  .33,  II  53-55 1014 

Ch.  34.  I  27 547 

Ch.  34,  I  30 646 

Ch.  34,  §  30.  subsec.  k.. ..  755 
Ch.  34.  I  33.    Amended  by 
Laws  1910,  ch.  485,  |  7. .  631 

Ch.  38,  II  20,   50 632 

Ch.  38.  I  98 954 

Ch.  38,  I  320 632 

Ch.  40,  S|  404.  405 549 

Ch.  40,  I  810 484 

Ch.  40,  I  810  et  seq &52 

Ch.  40,  I  1271 759 

Ch.  41,  I  42    210,  468 

Ch.  41,  I  42,  subsec.  2....  468 

Ch.  41,  I  43 587 

Ch.  50,  I  10,  subsec.  2....  912 

Ch.  50,  I  61    910 

Ch.  59,  I  30 837 

Ch.  59,  I  56 196 

Ch.  60,  §1  40,  43 361 

Ch.  60,  I  48 115 

Ch.  60,  I  220    106 

Ch.  60,  I    221.      Amended 
by  Laws  1910,  ch.  706,  | 

2 728 

Ch.  60,  i  232 775 


Ch.  60.  If    251-254,    257. 

258,  26o,  266 902 

Ch.  60,  II  270.  274 208 

Ch.  60,  §  290 5ii6 

Ch.  63,  i  81 102S 

CONSOLIDATED  LAWS 
1910. 


Ch.  48,  If  66,   69. 
Ch.  49,  ii  17.   18. 


440 
13S 


CITY  CHARTERS. 

Glens  Falls,  |  171.     Laws 

1908,  ch.  !& 833 

Greater  New  York,  H  43, 

44.  Laws  1901,  ch.  466..  426 
Greater  New  York,  §  50. 

Laws  1901,  ch.  466.  .426,  676 
Greater  New  York,  |  149. 

Laws  1901,  ch.  466 351 

Greater  New  York,  |  226." 

Laws  1901,  ch.  466 776 

Greater  New  York  (|  246 

added  to  I>aw8  1901,  ch. 

466,  by  Laws  1907,  ch. 

601) 10S2 

Greater  New  York.  §  419. 

Laws  1901,  ch.  466 351 

Greater  New  York.  |  471. 

Laws  1901,  ch.  466 1028 

Greater  New  York.  |  822. 

Laws  1901,  ch.  466 12 

Greater  New  York,  $  1000, 

Laws.lOOl,  ch.  466 74 

Greater  New  York.  I  lOOL 

Laws  1901.  ch.  466 1069 

Greater  New  York,  1 1091. 

Laws  1901,  ch.  466. 16 

Greater     New     York,     f| 

1435-1448.     ^aws  1901, 

ch.  466 74 

Greater     New     York,     H 

1438a.  1442.     Laws  1901. 

ch.466 283 

LAWS. 

1806.  ch.  138 886 

1806,  ch.  138.    Amended  by 

Laws  1866.  ch.  445 896 

1826,  ch.  58 589 

1837,  ch.  182 ^S9 

1859,  ch.  279,  {  11 7t^ 

1866,  ch.  445   SS»5 

1868,  ch.    841.      Amended 

by  Laws  1869,  ch.  183. .  5G9 

1869.  di.  183 569 

1873,  chs.  69.  516 94 

1873,  ch.  833,  §2 161 

1882.  ch.  410.  I  1773 161 

1890,  ch.  565, 1 61.  Amend- 
ed by  Laws  189a  ch,  520, 

I    1 689 

1890,  ch.  56,5,  |  101 3S4 

1890,  ch.  568, 1  ."la.  Amend- 
ed by  Laws  1893.  ch.  412; 
Laws  189a  ch.  351 ©3 

1892.  ch.  691,  i  12 297 

1893,  ch.  412 833 
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18d3,  ch.  661,  §1  24,  30. . .  470 

1894,  ch.  649 10O4 

1895,  ch.  130,  «  6 124 

1896,  ch.  272,  »  21 963 

1896,  ch.  547,  {  225..  .438,  770 
1896,  ch.  908y  {$  9,  132. . .  508 

1896,  ch.  982.  I  58 297 

1808,  ch.  115.        Amended 

by  Laws  1901,  ch.  109; 

liAws  1902,  ch.  53 ;  Laws 

1906,  ch.  468 833 

1896,  ch.  115  (§  12a  added 

by  Laws  1904,  ch.  297). .  833 

1898.  ch.  182,  f  261 361 

1898,  ch.  351  833 

1898,  ch.  520,  1 1 589 

1899.  ch.  719 470 

1901,  ch.  109 8^3 

1901.  ch.  466,  ill  43,  44. . .  426 
1001,  ch.  460,  8  50..  .  .426,  676 

1901,  ch,  466,  §  149 351 

1901,  ch,  466,  §  226 776 


1901,  ch.  466,  f  246 1082 

1901,  ch.  466,  «419 351 

1901,  ch,  466,  §  471 1028 

1901,  ch.  466.  1822 12 

1901,  ch.  466,  $  1000 74 

1901,  ch.  466,  i  1001 1069 

1901,  ch.  466.  S  1091 16 

1901,  ch.  466,  if  1435-1448  74 

1901,  ch.  466,  IS  1438a, 
1442 283 

1902,  ch.  53 833 

1902,  ch.  580,  I  1,  Bubsec. 

17. 1091 

1902,  ch.  580.  I  157 780 

1902,  ch.  580.1  194.."....  84 
1902,  ch.  580.  i  231..  .173,  745 

1902.  ch.  580.  1234 173 

1902,  ch.  580,  II  25.S-257..  653 
1902,  ch.  580,  I  332,  sub- 
sees.  2,6 21 

1904,  ch.  297  8^3 

1904,  ch.  318  259 


1905,  ch.  358 384 

1905,  ch.  724 1071 

1905,  ch.  724,  I  32 724 

1906.  ch.  468 833 

1906,  ch.  473,  ||  224,  228  334 

1906,  ch.  657 312 

1907,  ch.  429,  I  48 266 

1907,  ch.  429,  ||  55,  56. . ,  936 
1907,  ch.  429,  |  57 266 

1907,  ch.  601  1082 

1908,  ch.  29,  1171 833 

1909,  ch.  74 119 

1909.  eh.  146 29 

1909.  ch.  513 776 

1909,  ch.  513,  II  2,  6,  11..  776 

1909,  ch.  570,  I  55 407 

1910,  ch.  264 412 

1910.  ch.  374,  I  290,  sub- 
sec.  3 1093 

1910,  ch.  485,  I  7 631 

1910,  ch.  404 .'573 

1910.  ch.  706,  12 728 


STAY. 

See  Action,  {  68. 

Of  execution,  see  Execution,  |  158. 

Of  proceedings,  see  Costs,  H  276,  277. 


STEALING. 


See  Larceny. 


STENOGRAPHERS. 

See  Costs.  |{  264,  256;  Courts,  {  57;  Grand 
Jury,  I  38. 

STIPULATIONS. 

See  Appeal,  {  368. 

I  6.  Under  General  Rules  of  Practice,  rule 
11,  oral  stipulations  out  of  court  are  not  bind- 
ing.—Notman  V.  J,  M.  Guflfey  Petroleum  Co. 
(Sup.)  20. 

I  6.  An  understanding  that  respondent  would 
use  appellant's  copy  of  the  transcript  for  the 
purpose  of  preparing  amendments  on  appeal  is 
without  effect,  unless  in  writing,  under  General 
Rule  of  Practice  11.— Pringle  t.  Dean  (Sup.) 
1051. 

STOCKHOLDERS. 

See  Corporations,  ||  232-268. 

STOCK  SALES. 

See  States,  {  184. 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

See  Appeal,  |  1051 ;  Carriers,  |f  12,  18,  230- 
328;  Constitutional  Law,  f  154;  Eminent 
Domain.  If  2,  166;  Injunction.  |  163;  Neg- 
ligence, I  92;    Railroads,  ||  288,  297. 


I.   ESTABIiTSHMENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

I  24.  A  municipality  granting  a  street  rail- 
road franchise  may  not  grant  rights  contrary  to 
legislative  acts.— People  v.  Public  Service  Com- 
mission (Sup.)  384. 

I  28.  The  rights  of  a  street  railroad  compa- 
ny to  the  use  of  a  city  street  held  subject  to 
the  reasonable  use  of  the  street  for  travel  and 
other  purposes.— Western  New  York  &  P.  Trac- 
tion (Jo.  V.  Stillman  (Sup.)  363. 

n.   REOUUITION     AND     OPERATION. 

I  95.  The  running  of  a  trolley  car  approach- 
ing a  frequented  thoroughfare  near  a  populous 
village  at  a  high  rate  of  speed  held  actionable 
negligence.— Orofino  v.  New  York  State  Rys. 
(SupO  279. 

I  98.  A  person  crossing  a  track  in  front  of 
an  approaching  street  car  held  chargeable  with 
contributory  negligence.— McCabe  v.  Interna- 
tional Ry.  Co.  (Sup.)  285. 

I  99.  Where  plaintiff  saw  a  car  approach- 
ing, and  turned  his  heavily  loaded  truck  in 
front  of  the  car,  hoping  to  cross  before  the 
car  struck  him,  he  was  guilty  of  contributory 
negligence. — Acampora  v.  Whitridge  (Sup.)  68. 

I  114.  In  an  action  against  a  street  car 
company  for  injuries  to  a  driver  of  a  truck. 
held,  that  a  verdict  for  the  plaintiff  was  against 
the  weight  of  evidence.— Acampora  v.  Whit- 
ridge (Sup.)  68. 

I  117.  In  an  action  for  the  death  of  one 
run  over  by  a  street  car,  the  question  of  de- 
ceased's contributory  negligence  held  one  for 
the  jury.— Zucker  v.   Whitridge  (Sup.)  233. 

STREETS. 

See  Municipal  Corporations,  {|  661,  663,  670, 
703,  705,  767,  819. 

SUBCONTRACTORS. 

See  Mechanics*  LJens,  |{  105-115. 
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SUBMISSION  OF  CONTROVERSY. 

i  17.  Under  Code  Civ.  Proc.  i  1279,  the 
court,  on  submission  of  a  controversy,  held  not 
required  to  determine  the  question  at  issue.-* 
Marsh  v.  Bxempt  Firemen's  Benev.  Fund 
Ass'n   of  Twenty-Third   Ward   (Sup.)   997. 

I  19.  Matters  subject  to  adjudication  in  a 
controversy  to  determine  the  marketability  of  ti- 
tle contracted  to  be  conveyed  held  limited  bv 
the  absence  of  interested  parties.— Abate  v.  Bi- 
anco (Sup.)  271. 

SUBPCENA. 

For  witnesses,  see  Witnesses,  S  9^* 

SUBROGATION. 

§  18.  An  original  grantor  of  land,  who  paid 
a  note  secured  by  a  mortgage  thereon,  held  a 
volunteer,  and  not  to  be  subrogated  to  rights 
under  the  mortgage.— Union  Bank  of  Brooklyn 
v.  Schneider  (Co.  Ct.)  878. 

SUMMARY  PROCEEDINGS. 

See  Landlord  and  Tenant,  $  297. 

SUMMONS. 

See  Process,  $  96. 

SUNDAY. 

See  Time,  {  10. 

SUPERINTENDENTS. 

See  Master  and  Seryant,  f  279. 

SUPERVISORS. 

See  Gountiea,  <  124. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  {{  276,  279. 

SUPPLEMENTARY  PROCEEDINGS. 

Se«  Execution,  fi  378-420^ 

SUPPLY. 

Of  water,  see  Waters  and  Water  Courses,   § 
200. 

SUPPORT. 

See  Divorce,  S  31. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURPRISE. 

See  New  Trial,  |  89. 


SURROGATES'  COURTS. 

See  Ck>urt8,  ${  36,  200%;  Executors  and  Ad- 
ministrators, i  400. 

SURVIVORSHIP. 

See  Wills,  I  548. 

TAXATION. 

See  Ccmstitutional  Law,  §  308;  Intoxicating 
Liquors,  §§  103,  106;  Mortgages.  $§  171.  535; 
Municipal  Corporations,  $  978;  States,  i  184. 

H.  OONSTITUTIOirAL  REQUIB£- 
MENTS  AND  RESTBICTIOITS. 

i  40.  Railroad  property  should  be  taxed  on 
equality  with  other  property.— People  v.  Shaw 
(Sup.)  177. 

V.  IiEVT  AND  ASSESSMEHT. 

(A)  Levy  mMd.  Apportionment. 

f  299.  Under  Tax  Law,  H  40,  43,  the  ^me 
in  which  city  assessors  may  file  the  certificate 
of  the  assessment  with  the  city  clerk  is  direc- 
tory, and  if  erroneous,  proper  certificates  may 
be  filed  subsequently.— People  y.  Hall  (Snp.) 
otjl. 

§  299.  Tax  Law,  {§  40,  43,  and  Laws  1898. 
c.  182,  §  261,  held  applicable  to  assessment  by 
assessors  of  city  of  Troy,  apportioning  the  spe- 
cial franchise  valuation  as  made  by  the  state 
board  of  tax  commissioners  among  the  different 
school  districts  in  the  city.— People  ▼.  Hall 
(Sup.)  361. 

(C)   Mode  of  Assessment  In  Genemt. 

§  347.  Under  Const,  art.  1,  |  6,  where  prop- 
erty has  no  real  value  for  which  compensation 
must  be  paid,  it  cannot  have  any  value  for 
purposes  of  taxation.— People  t.  Purdy  (Sup.) 

{  348.  Under  Laws  of  1868.  c.  841,  amended 
by  Act  April  14,  1869  (Laws  1869,  c.  183),  cei- 
tain  assessment  held  erroneous  as  the  land  was 
an  easement,  and  had  no  marketable  valae.— 
People  V.  Purdy  (Sup.)  569. 

<D)  Mode  of  Assesauient  of  Corporate 
Stock,  Property,  or  Reoelpto. 

§  376.  The  amount  paid  by  a  railway  com- 
pany obtaining  a  franchise  from  a  city  as  re- 
quired by  ordinance  held  to  be  credited  to  it 
as  against  its  liability  for  taxation  on  its  fran- 
chise as  required  by  Tax  Law,  f  48.— People  v. 
Hyde  (Sup!)  115. 

§  376.  Rule  respecting  land  held  by  watex 
companies,  as  affecting  valuation  of  their  spe- 
cial franchises,  stated.— People  ▼.  Woodbnrv 
(Sup.)  522. 

S  382.  Net  earnings  rule  for  yaloation  of 
special  franchise  stated.— People  t.  Woodbury 
(Sup.)  522. 

§  391.  In  determining  the  taxable  valne  of 
railroad  property  held  improper  to  allow  raorr 
than  the  actual  value  of  the  land  taken  for  a 
right  of  way.— People  v.  Shaw  (Sup.)  177. 


Topics  &  section  ({)  NUMBERS  in  thU  Index  it  Dec.  ft  Am.  Dig.  Key  No.  Series.  4k  Reporter  Indexes 


■arse 


Digitized  by  LnOOQlC 


1211 


INDBX-DIGEST 


Taauition 


I  891.  An  item  for  salary  of  president- and 
auditor  of  a  railroad  held  properly  disaUow- 
ed  in  determining  the  taxable  value  of  a  piece 
of  its  property.— People  v.  Shaw  (Sup.)  177. 

f  391.  Cost  of  abstracts  and  condemnation 
proceedings  held  properly  disallowed  in  deter- 
mining taxable  value  of  railroad  property.— Peo- 
ple ▼.  Shaw  (Sup.)  177. 

§  ^91,  Items  of  interest  on  construction  ex- 
penditures before  operation  held  properly  dis- 
allowed in  determining  the  taxable  valuation  of 
railroad  property.— People  t.  Shaw  (Sup.)  177. 

f  391.  For  the  purpose  of  taxation  the  part 
of  a  paying  railroad  situated  in  a  given  district 
is  properly  valued  at  reproduction  cost.— Peo- 
ple V.  Shaw  (Sup.)  177. 

(B)  AsBe«sm«iftt  Rolls  or  Books. 

§  415.  Under  Tax  Law,  §  9,  assessment  of 
occupied  land  as  nonresident  held  void.— Shea 
▼.  Campbell  (Sup.)  508. 

S  421.  Description  of  land  in  an  assessment 
roll  held  fatally  insulBcient.— Shea  v.  Campbell 
(Sup.)  508. 

(G)   Review,  Correction,   or  Settlnv  Aalcle 
of  AB«eBBiuent. 

§  493.  On  appeal  from  an  order  in  a  pro- 
ceeding to  review  an  assessment,  relator' Acid 
not  to  have  sustained  the  burden  of  proof.— 
People  V.  Woodbury  (Sup.)  522. 

§  493.  A  tax  assessment,  made  by  duly  con- 
stituted assessors,  will  be  presumed  to  be  cor- 
rect.—People  V.  Woodbury  (Sup.)  522, 

§  493.  Reduction  of  asKesBment,  to  equalize 
tax  rate,  held  justified.— People  v.  Woodbury 
<Sup.)  522. 

§  496.  Petition  for  a  review  of  a  tax  assess- 
ment held  sufilcient,  under  Tax  Law,  $  290.— 
People  V.  Wakeman  (Sup.)  506. 

f  496.  Statement  as  to  matters  required  in 
a  return  to  certiorari  to  review  special  fran- 
chise assessments  made  by  the  state  board  of 
tax  commissioners.— People  v.  Woodbury  (Sup.) 
939. 

VI.  IiIEN  ANB  PBIORITT. 

S  508.  Unconfirmed  taxes  do  not  constitute  a 
lien  against  realty.— Equitable  Life  Assurance 
Society  of  United  SUtes  v.  Toplitz  (Sup.)  153. 

VII.  PATMENT  A]n>  BEFUNBING  OB 
BEOOVEBT  OF  TAX  PAID. 

§  533.  Under  Tax  Law,  |§  251-254,  257, 
258,  265,  266.  the  tax  on  mortgages  recorded 
after  July  1,  1906,  held  on  the  mortgages,  and 
not  the  recording,  so  that  a  mortgage  executed 
after  such  date,  on  which  the  tax  has  not  been 

Said,  is  unenforceable^  though   not  recorded.— 
futual  Life  Ins.  Co.  of  New  York  v.  Nicholas 
(Sup.)  902. 

S  533.  Under  Tax  Law,  §§  251-254,  257,  256L 
265,  266,  held  when  a  mortgage  is  recorded  and 
the  tax  thereon  paid,  though  not  immediately 
after  execution,  it  becomes  enforceable. — Mutual 
Life  Ins.  Co.  of  New  York  v.  Nicholas  (Sup.) 
002. 


I  537.  Laws  1909,  c.  74,  held  to  validate  an 
imperfect  assessment  of  corporate  stock,  not 
from  the  time  of  the  original  assessment,  but 
onl^  from  the  time  of  the  taking  of  steps  to 
validate;  so  that  interest  may  be  recovered 
from  the  time  of  payment  of  the  taxes  to  the 
time  of  the  validation.— People  v.  Purdy  (Sup.) 
119. 

X.   BEDEMPTION  FBOM  TAX  SALE. 

I  699.  A  tax  deed  is  not  affected  by  tendor 
of  the  taxes  to  the  county  treasurer  after  expira- 
tion of  the  redemption  period.— Shea  v.  Camp- 
beU  (Sup.)  508. 

XI.   TAX  TITLES. 

(B)  Tax  Deeds. 

§  786.  Limitations  having  run  in  favor  of  a 
tax  deed,  title  under  a  prior  tax  deed  for  prior 
taxes  was  thereby  devested.— Shea  v.  Campbell 
(Sup.)  508. 

§  788.  Laws  1896,  c.  908,  |  132,  held  to  make 
a  tax  deed  conclusive  as  to  the  giving  of  notice 
to  redeem.— Shea  v.  Ounphell  (Sup.)  508. 

(O  Aotlona  to  Conflrm  or  Try  Title. 

§  805.  Laws  1896,  c.  908,  $  132,  held  to  lim- 
it the  time  within  which  a  recorded  tax  deed 
can  be  attacked  for  improper  assessment,  im- 
perfect description,  or  other  irregularity.— Shea 
V.  Campbell  (Sup.)  508. 

Xm.   LEOAOT,  INHEBITANCE,  AND 
TBANSFEB  TAXES. 

§  859.  The  Legislature  held  to  have  power  to 
enact  Transfer  Tax  Act,  $  220,  so  as  to  impose 
a  transfer  tax  on  notes  owned  by  a  nonresi- 
dent, but  deposited  in  New  York  at  the  time  of 
his  death.— In  re  Tiffany's  Estate  (Sup.)  106. 

§  867.  Notes  owned  by  a  nonresident^  but  de- 
posited in  this  state,  held  taxable  herein  under 
Transfer  Tax  Act,  §  220,  when  construed  in 
view  of  General  Construction  Law,  §  39.— In 
re  Tiffany's  Estate  (Sup.)  106. 

f  876.  A  legacy  to  Cooper  Union  held  sub- 
ject to  transfer  tax,  notwithstanding  Laws 
1859,  c.  279,  §  11.— In  re  Kucielski's  Estate 
(Sup.)  768. 

§  876.  In  view  of  Laws  1894,  c.  649,  a  be- 
quest to  ''the  American  Baptist  Missionary 
Union  (Boston,  Mass.),"  held  a  bequest  to  a 
domestic  corporation,  so  that  a  transfer  tax 
cannot  be  imposed  thereon.- In  re  Lyon*s  Es- 
tate (Sup.)  1004. 

^  886%.  Transfer  Tax  Law,  f  221,  estab- 
lishing increasing  rates  of  taxation  for  the 
transfer  of  increasing  amounts  of  property, 
construed.— In  re  Jourdan's  Estate  (Sur.)  728. 

§  895.  A  tax  assessment  held  not  a  debt  to 
be  deducted  from  the  deceased  owner's  estate  be- 
fore a  transfer  tax  could  be  imposed.— In  re 
Freund's  Estate  (Sup.)  48. 

§  900.  Under  Code  Civ.  Proc.  §  784,  neither 
the  Appellate  Division  nor  the  Surrogate's 
Court  can  extend  the  time  fixed  by  Transfer 
Tax  Law,  §  232,  within  which  an  appeal  from 
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an  assessment  of  the  tax  may  be  taken.— In  re 
Seymour's  Estate  (Sup.)  775. 

§  900.  The  admission  by  the  attorney  of  the 
State  Comptroller  of  seryice  of  notice  of  ap- 
peal from  an  assessment  of  the  transfer  tax 
held  not  a  waiver  of  the  failure  to  give  the  no- 
tice within  the  time  fixed  by  Transfer  Tax 
Law,  S  232.— In  re  Seymour^s  Estate  (Sup.) 
776. 

TEACHERS. 

See  Schools  and  School  Districts,  §  144. 

TENANCY. 

See  Landlord  and  Tenant 

TENANCY  IN  COMMON. 

See  Partition,  {  85. 

TENDER. 

See  Sales,  {  371;  Taxation,  {  899. 

TERMINATION. 

See  Contracte,  i  309. 

TESTAMENTARY  QAPACITY. 

See  WUU,  |$  SO-55. 

TESTAMENTARY  POWERS. 

See  Executors  and  Administrators,  f  138. 

TESTIMONY. 

See  Evidence;  Trial,  {  121;  Witnesses. 

THEATERS  AND  SHOWS. 

See  Constitutional  Law,  §  88;  Evidence,  §  590; 
False  Imprisonment,  §  5:  Municipal  Cor- 
porations, §  601;    Principal  and  Agent,  §  14. 

.  THEFT. 

See  Larceny. 

THREATS. 

See  Money  Received,  §  8. 

TIME 

See  Brokers,  §  9. 

For  nnplication  for  new  stock,  see  Corporations, 

§158. 
For  redemption  from  tax  sale,  see  Taxation,  $ 

(>99. 

f  10.  Under  General  Construction  Law,  f 
20,  providing  for  computation  of  time,  where 
defendant  agreed  to  purchase  certain  bonds 
within  a  year  from  January  1,  1909,  plaintiff 
was  required  to  tender  the  bonds  within  the 
year,  though  the  last  day  fell  on  Sunday,  or 
a  public  holiday. — Uendrickson  v.  Callan  (Sup.) 
980. 


i  11.  Fractions  of  a  day  will  be  considered, 
in  determining  whether  notice  of  trial  or  amend- 
ed answer  was  first  filed.— Grossman  t.  Silver- 
man (Sup.)  7. 

TITLE. 

See  I^Iortgages,  S$  53a,  534,  535;  Mnnicipal 
Corporations,  §  t$4;  Navigable  Waters ;  Sales, 
I  202;    Vendor  and  Purchaser,   if  IdQ,  334» 

Tax  titles,  see  Taxation,  {§  786-^805. 

TOLL  BRIDGES. 

See  Bridges,  §S  4,  15. 

TOLL  ROADS. 

See  Turnpikes  and  Toll  Roads. 

TORTS. 

See  Action,  {  47;  Appeal,  i  1031;  Carriers, 
§§  280-328;  Damages,  }§  24,  181;  False  Im- 
prisonment; Fraud;  Malicious  Prosecution; 
Alimicipal  Corporations,  §§  747-846;  Negli- 
gence; Nuisance;  Set-Off  and  Counterclaiji, 
i  29;  Trover  and  Conversion;  Venue,  (  52. 

TOWNS. 

See  Highways. 

TRANSCRIPTS. 

In  lunacy  proceedings,  see  Insane  Persons,  $ 
28. 

TRANSFERS. 

See  Sales. 

Of  liquor  tax  certificate,  see  Intoxicating  Liq* 
uors,  §  103. 

TRANSFER  TAX. 

See  Taxation,  §§  859-900. 

TRESPASS. 

See  Set-Oft  and  Counterclaim,  {  29l 

TRIAL 

See  Attorney  and  Client,  §  192;  Carriers,  i 
320;  Costs;  Criminal  Law,  §§  627^  741; 
Factors,  §  66;  Highways,  §  213;  Jury;  Mas- 
ter and  Servant,  f  332;   Motions,  $  43;    Mu- 


nicipal Corporations,  §1  706,  817,  821;  Nej^ 
ligence,  §  136;  New  Trial;  Partition,  $  70; 
Pleadin^r,  §,317j  Principal  and  Agent,  {  79; 


Railroads,  f  297;  Reference;  Sales,  §§  l^J, 
387;  Stipulations;  Sfreet  Railroads,  $  117; 
Time,  §  11;  Venue;  Warehousemen. 

I.   NOTICE  OF  TRIAI.  AND  PIIEI.IMI- 
NARY  PROCEEDINGS. 

§  3.  Under  Code  Civ.  Proc.  $  973,  when  the 
court  orders  an  issue  to  be  separately  trit*t] 
prior  to  trial  of  the  other  issues  m  the  case,  it 
should  appear  that  the  plea  has  a   reasonable 
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basis  to  rest  on,  and  is  not  interposed  merely 
for  de1ay.>-Smith  v.  Western  Pac.  Ry.  Co. 
(Sup.)  966. 

I  6.  New  notice  of  trial  held  necessary,  where 
amended  answer  destroys  the  original  issue.— 
Grossman  v.  Silverman  (Sup.)  7. 

S  6.  After  issue  joined,  and  before  time  for 
filing  amended  answer,  notice  for  trial  may  be 
filed,  though  new  notice  may  be  required  by  the 
filing  of  an  amended  answer.— Grossman  y.  Sil- 
verman (Sup.)  7. 

ZV.  RECEPTIOir  OF  EVIDENCZL 

CA)  Introdnotlon,  Offer,  and  AdmlMlon  of 
Bvldenoe  In  General. 

I  41.  An  application  to  exclude  the  witness- 
es from  the  courtroom  during  the  trial  held  im> 
properly  denied.— Philpot  v.  Fifth  Ave.  Coach 
Co.  (Sup.)  35. 

V.  AROUMENTS  AND  CONBUOT  OF 
COUNSEL. 

f  109.  A  motion  to  dismiss  at  the  close  of 
counsers  opening  statement  cannot  be  sustain- 
ed unless,  admitting  all  the  facts  alleged,  a 
cause  of  action  is  not  shown.— Continental  As- 
phalt Paving  Co.  v.  Hudson  &  M.  R.  Co.  (Sup.) 

f  109.  Where  an  allegation  in  an  answer 
put  in  issue  the  performance  of  an  agreement 
by  plaintiff  on  its  part,  it  wajs  error  for  the 
court  to  enter  judgment  on  the  pleadings,  be- 
cause defendant's  counsel  in  his  opening  state- 
ment only  referred  to  a  separate  defense  of 
fraud.— Greenbaum  v.  Grammer   (Sup.)   609. 

§  109.  Gn  motion  to  dismiss  on  plaintiff's 
counsel's  opening,  the  opening  should  be  con- 
strued favorably  to  plaintiff.— Crowley  v.  Meuer 
<Sup.)  657. 

f  115.  A  party  held  entitled  to  requested 
instructions  Submitting  issues  not  submitted  by 
the  court  in  its  main  charge.— Philpot  y.  Fifth 
Ave.  Coach  Co.  (Sup.)  35. 

§  116.  An  act  of  plaintifTs  counsel  held  im- 
proper as  tending  to  divest  the  jury  from  the 
Instructions.— Philpot  v.  Fifth  Ave.  Coach  Co. 
(Sup.)  35. 

i  115.  The  rule  that  a  pleading  may  be  read 
to  the  jury  does  not  permit  counsel  to  predicate 
a  charge  of  perjury  on  the  withdrawal  of  a 
defense  and  Ibe  consequent  failure  to  offer  evi- 
dence in  support  thereof.— Gesualdi  v.  Per- 
floneni  (Sup.)  683. 

f  121.  The  conduct  and  testimony  of  a  par- 
ty held  proper  subjects  for  comment  by  counsel. 
— Kunti  V.  Howard  (Sup.)  101. 

§  133.  Brror  resulting  from  improper  re- 
marks of  counsel  held  cured  by  action  of  the 
court.— Kuntz  v.  Howard  (Sup.)  lOL 

VI.  TAKING  OASE  OR  QUESTION 
FROM  JURY. 

<A)  Hueatlons  of  Law  or  of  Faet  In  Gen- 
eral. 

§  146.  Misconduct  of  oouufel  in  attempting 
to  prejudice  the  jury  by  reading  irrelevant  mat- 


ter to  them  held  to  require  withdrawal  of  a 
juror.— Grcenborg  ▼.  Shindel  (Sup.)  661. 

(C)  Dlsuilssal  or  Nonsnlt. 

§  165.  The  purpose  of  Code  Civ.  Proc  | 
1187,  held  to  provide  an  adjustment  of  the  rights 
of  the  paities  by  a  minimum  of  the  litigation 
and  to  obviate  the  necessity  of  a  new  trial  in 
case  defendant  is  entitled  to  a  nonsuit— Allen 
V.  Fulton  Motor  Car  Co.  (Sup.)  419. 

VII.  INSTRUCTIONS   TO   JURY. 

^D)  Applicability    to    Pleadlnffs    and    Kvl- 
denee. 

§  252.  An  instruction  without  evidence  to 
sustain  it  held  erroneous.— Goodman  v.  McGoni- 
gle  (Sup.)  65. 

TROVER  AND  CONVERSION. 

See  Principal  and  Agent,  |§  72,  150;  Sherilfs 
and  Constables,  §§  130,  138. 

n.   ACTIONS. 

(C)  SSvldenee. 

§  36.  Certain  evidence  held  admissible  in  an 
action  for  the  conversion  of  tools,  in  order  to 
show  that  defendant  was  instrumental  in  seiz- 
ing the  tools.— Greenberg  v.  Shindel  (Sup.)  (Xil. 

(S)  Trial,  Jadsment,  and  Review. 

{  69.  Judgment  in  an  action  for  converting 
a  boarder's  trunk  held  erroneous.— Braun  v. 
Eckstein  (Sup.)  1077. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTS. 

See  Appeal,  §  877;  Limitation  of  Actions, 
{  103;  Mortgages,  §417;  Perpetuities,  {§  4, 
9;    Pleading,  S  8;   Wills,  f§  548,  637,  683. 

I.  CREATION,   EXISTENCE,   AND  VA- 

UDITX- 

(A)  Bxpress    Trnsts. 

{11.  A  trust  agreement  hdd  not  invalid 
for  failing  to  give  the  trustee  power  to  collect 
the  rents  and  profits  and  apply  the  same.— Ogil- 
by  V.  Hickok  (Sup.)  860. 

U  17»  18.  An  oral  agreement  by  the  grantee  in 
a  deed  of  real  estate  purchased  by  another  fur- 
nishing  the  pri<^  to  hold  the  legal  title  in  trust 
for  the  latter  held  void.— Binkowski  y.  Mos- 
kiewitz  (Sup.)  803. 

{  44.  Evidence  held  to  show  that  a  deed  cre- 
ating a  trust  was  not  delivered.— Coventry  v. 
McCreery  (Sup.)  765. 

§  52.  Where  a  will  created  trusts  to  pay  in- 
come to  two  of  his  daughters  and  on  their  death 
to  pay  the  principal  to  certain  religious  socit'- 
ties  of  which  they  were  members,  the  trusts 
were  valid  so  far  as  the  daughters  were  con- 
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oerned,  and  would  be  forced  to  that  extent,  even 
if  invalid  as  to  the  societies.— In  re  Whalen 
(Sup.)  320. 

§  56.  A  trustee's  refusal  to  reconvey  held 
not  evidence  of  fraud  in  procuring  the  original 
conveyance   to   him. — Arbor  ▼.   Hempel    (Sup.) 

ior>3. 

§  56.  Evidence  in  an  action  against  a  trus- 
tee to  compel  a  reconveyance  of  the  trust  prop- 
erty held  not  to  show  that  defendant  induced 
plaintiff  by  fraud  to  convey  the  property  to 
him  in  trust— Arbor  v.  Hempel  (Sup.)  1053. 

(B)  ReBUlttnv  Trasts. 

§  80.  Facts  hdd  not  to  establish  a  resulting 
trust.— Binkowski  v.   Moskiewitz   (Sup.)  808. 

§  81.  That  the  grantee  in  a  deed  is  the  wife 
of  the  person  paying  the  consideration  does 
not  alone  justify  the  heirs  of  the  latter  in  in- 
voking the  doctrine  of  constructive  trust.— 
Binkowski    v.    Moskiewitz    (Sup.)    803. 

(C)  Constrnetlve   Tnmtm. 

S  96.  An  oral  agreement  by  the  grantee 
in  a  deed  of  real  estate  purchased  by  another 
furnishing  the  price  to  hold  the  legal  title  in 
tnist  for  the  latter  held  void.— Binkowski  v. 
Moskiewitz  (Sup.)  803. 

II.   CONSTRUCTION    AND    OPERA- 
TION. 

(B)  Estate   or   Interest   of  Trustee    and   of 
Cestui  Q,ae  Trust. 

§  132.  A  deed  to  one  as  trustee  held  not  to 
vest  any  title  in  the  grantee,  but  only  in  the 
beneficiaries  of  the  trust.— Skidmore  v.  Gueutal 
(Sup.)  402. 

m.   APPOINTMENT.    QUAUFICA- 

TION,  AND  TENCRE   OF 

TRUSTEE. 

f  159.  An  agreement  to  create  a  trust  held 
valid.— Ogilby  v.  Hickok  (Sup.)  860. 

§  1(X).  A  trust  agreement  hdd  not  invalid 
merely  because  the  trustee  is  disqualified  to 
act  as  trustee.— Ogilby  v.  Hickok  (Sup.)  860. 

IV.  MANAGEMENT  AND  DISPOSAL 
OF   TRUST  PROPERTY. 

§  191.  Will  construed,  and  power  to  sell  at 
any  time  held  vested  in  the  trustees  under  the 
will.— Penniman  v.  Howard  (Sup.)  910. 

i  219.  Rate  of  interest  properly  chargeable 
against  a  trustee  on  funds  in  his  hands  deter- 
mined.— In  re  Jones  (Sup.)  215. 

§  227.  Disbursements  by  a  trustee  for  an  at- 
torney's services  in  successfully  resisting  an  at- 
tempt at  removal  held  proper  to  be  allowed  to 
hiii).— In  re  Jones  (Sup.)  215. 

(  227.  Payment  of  an  attorney's  bill  for  le- 
gnl  services  to  a  trustee  held  a  proper  charge, 


though  made  by  the  trustee's  ezecutriz.- 
Jones  (Sup.)  215. 


-In  re 


TURNPIKES  AND  TOLL  ROADS. 

See  Highways,  §  44. 

n.  REGULATION  AND  USE  FOR 
TRAVEL. 

i  38.  Extent  of  right  to  exact  toll  in  a  high- 
way   stated.— In  re  People  (Sup.)  29. 

ULTRA  VIRES. 

See  Municipal  Corporations,  t  1034. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  {g  145,  183. 

UNDUE  INFLUENCE. 

See  Wills,  g  163. 

USE  AND  OCCUPATION. 

See  Ejectment. 

USURY. 

L  USURIOUS   CONTRACTS   AND 

TRANSACTIONS. 
(B)  RljrlitB  and  Remedies  of  Parties. 

§  117.  Evidence  held  to  show  that  assign- 
ments by  plaintiff  of  his  interest  ia  certain  es- 
tates were  mere  cloaks  to  cover  usurious  loans 
made  by  defendants.— Wetzlar  v.  Wood  (Sap.) 
501. 

VACATION. 

See    Attachment,    f    248;     Highways,    {    75: 

Judgment,  §  141. 
Of  foreclosure  sale,  see  Mortgage,  f  537. 
Of  order  of  examination,  see  Motions,  f  43. 


VALUATION. 


Of  property  for  purpose  of  taxation,  see  Tax- 
ation, §«  347,  348,  376^391. 

VARIANCE. 

See  Pleading,  S  387. 

VENDOR  AND  PURCHASER. 

See  Adverse  Possession,  f  63:  Corporations, 
I  665 :  Executors  and  Administraton.  I  138; 
Landlord  and  Tenant,  §  157;  Mor^gea, 
i§  244,  535,  537,  561;  Parties,  f  6;  Sales; 
Specific  Performance,  §|  89,  100;  Submis- 
sion of  Controversy,  §  19;  Trusts,  ff  17,  18, 
81,  96. 

m.   MODIFICATION    OR    RE8CI8SIOH 
OF   CONTRACT. 


Pareliaaer. 


(G)  Rescission    by 

f  112.    A  purchaser  held  not  justified  in  rt- 

jecting  the  entire  title  because  of  a  defect  ia 
an  insignificant  part  of  the  parcel  contracted 
for.— Reynolds  v.  White  (Sup.)  529. 
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TV.   PERFORMAHCE   OF   OOHTRAOT. 
(A)  Title  and  Batate  of  Vendor. 

§  130.  Beneficiaries  under  a  will  held  una- 
ble to  convey  a  marketable  title.— Ranhofer  v. 
A.  G.  &  H.  M.  Hall  Realty  Go.  (Sup.)  230. 

$  130.  Intestate's  interest  under  a  contract 
to  purchase  land  held  real  estate,  as  affecting 
his  widow's  right  to  contract  to  convey. — ^Abate 
V.  Bianco  (Sup.)  271. 

§  130.  In  an  action  by  a  purchaser  for  the 
payments  made  for  land,  because  of  the  unmar- 
ketability  of  the  title,  the  court  held  not  au- 
thorized to  require  the  purchaser  to  rely  on  a 
title  apparently  perfect.— Reynolds  v.  White 
(Sup.)  529. 

VII.   REMEDIES  OF  PURCHASER. 

(A)  Recovery  of  Parehaee  Money  Paid. 

§  334.  The  purchaser  held  entitled  to  rescind 
for  the  vendor's  default  and  recover  the  part 
of  the  purchase  price  paid  with  interest  and 
the  reasonable  cost  of  examining  title. — Wes- 
town  Realty  Co.  v.  Keller  (Sup.)  518, 

§  334.  A  purchaser  held  entitled  to  recover 
back  the  earnest  money  paid  and  the  reasonable 
expenses  incurred  in  examining  the  title. — Rey- 
nolds v.  White  (Sup.)  529. 

§  341.  A  purchaser  who  rejects  a  title  be- 
cause unmarketable  and  who  sues  for  the  money 
paid  has  the  burden  of  proving  unmarketability. 
—Reynolds  v.  White  (Sup.)  529. 

VENUE. 

II.   DOMICILE   OR   RESIDENCE  OF 
PARTIES. 

I  18.  Under  the  circumstances  stated,  held, 
that  an  action  for  breach  of  contract  should  be 
tried  in  the  county  where  brought.— Jacobs  v. 
Callan  (Sup.)  295. 

§  28.  For  purposes  of  venue  in  an  action  on 
contract,  a  person  does  not  reside  at  a  place 
where  he  takes  an  occasional  meal,  but  has  no 
rooms  and  never  sleeps  there. — Jacobs  v.  Gallan 
(Sup.)  295. 

III.  CHANGE  OF  VENUE  OR  PLACE 
OF  TRIAL. 

S  52.  Venue  held  properly  changed  for  the 
convenience  of  witnesses. — Newgold  v.  Weller 
Bottling  W'orks  (Sup.)  499. 

§  52.  A  personal  injury  action  hM  properly 
tried  in  the  county  where  the  injui-y  occurred. 
— Fluckiger  v.  Haber  (Sup.)  739,  740. 

§  52.  Defendants,  sued  on  contract,  held  en- 
titled to  change  of  venue  to  the  county  of  their 
residence.— Spanedda  v.  Murphy  (Sup.)  884. 

f  72.  Ehridence  on  a  motion  to  change  a  place 
of  trial  from  A.  to  G.  county  held  to  show  that 
defendant  resided  in  A.  county,  and  that  plain- 
tiff resided  there  also,  or,  if  not,  that  her  place 
of  residence  was  not  shown.— Jacobs  v.  Gallan 
(Sup.)  295. 


VERDICT. 

See  Appeal,  {{  930,  999-1002. 

VESTED  REMAINDERS. 

See  Deeds,  §  133. 

Gonstruction  of  wills,  see  Wills,  §  634. 

WAGES. 

See  Assignments,  §§  12,  57,  85.  129,  134; 
Courts,  §  188:  Execution,  §  161;  Master 
and  Servant,  §§  70,  80;  Municipal  Gorpo- 
rations,   §  220;    Pleading,  {  376. 

WAIVER. 

See  Action,  §  60;  Appeal,  §  280;  Gorpora- 
tions,  §  120;  Jury,  §  28;  Mortgages,  f  410; 
Parties,  §  84;  Sales,  §§  196.  202;  Taxation, 
§  900 ;  Waters  and  Water  Courses,  §  165. 

Of  notice  to  rebuild  bridge,  see  Bridges,  S  22. 

WAREHOUSEMEN. 

f  34.  A  presumption  of  negligence  arises 
from  the  nondelivery  of  goods  on  demand  by  the 
depositor,  so  as  to  require  the  warehouseman  to 
account  for  his  failure  to  deliver,— He rrman  v. 
New  England  Navigation  Co.  (Sup.)  380. 

§  34.  An  instruction,  given  in  an  action 
against  a  warehouseman  for  nondelivery,  held 
not  to  sufficiently  Instruct  as  to  the  presump- 
tion of  negligence  arising  from  nondelivery  on 
demand.— Herrman  v.  New  England  Navigation 
Go.  (Sup.)  380. 

I  34.  A  requested  charge,  in  an  action  against 
a  warehouseman  for  nondelivery,  as  to  the  bur- 
den of  proving  the  exercise  of  reasonable  care 
in  ascertaining  the  authority  of  the  one  receiv- 
ing the  goods  to  do  so,  held  properly  refused.— 
Herrman  v.  New  England  Navigation  Go.  (Sup.) 
380 

WARRANTY. 

See  Auctions  and  Auctioneers;  Sales,  S§  439, 
441,  442. 

WASTL 

See  Executors  and  Administrators,  §§  35,  460. 

WATERS  AND  WATER  COURSES. 

See  Canals;  Drains;  Municipal  Corporations, 
§;  747.  838,  846 ;  Navigable  Waters;  Taxa- 
tion, §  376. 

Vm.  ARTIFIGIAIi   PONDS,    RESER- 
VOIRS, AND   CHANNELS,  DAMS, 
AND   FIiOWAOE. 

i  165.  Privilege  under  contract  to  flood  land 
being  terminated  by  election  and  notice  for  non- 
performance of  condition  held  not  restored  by 
subsequent  performance  without  permission.— 
Henneky  v.  SUrk  (Sup.)  761. 
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§  165.  Privilege  under  a  c<xitract  to  flood 
land  held  terminated  for  nonperformance  of 
condition  in  a  reasonable  time  bj  election  and 
notice  thereof.— Henneky  v.  Stark  (Sup.)  761. 

S  165.  A  provision  in  a  contract  givine  right 
to  flood  land  for  grading  held  not  an  independ- 
ent covenant  with  remedy  by  action  for  dam- 
ages, but  a  condition,  on  performance  of  wliich 
the  right  to  continue  the  flooding  depends.— 
Henneky  v.  Stark  (Sup.)  761. 

9  165.  A  privilege  to  flood  land  during  the 
winter  montns  for  several  years  hdd  an  inter- 
mittent easement— Henneky  v.  Stark  (Sup.) 
761. 

§  165.  Right  to  terminate  privilege,  under  a 
contract  to  flood  land,  for  failure  to  do  grad- 
ing required  by  the  contract,  while  waived  by 
acceptance  of  pay  for  a  year  as  to  past  omis- 
sion, held  not  waived  as  to  future  omission.— 
Henneky  t.  Stark  (Sup.)  761. 

§  165.  A  contract  requiring  one  to  whom 
right  to  flood  land  is  given  to  grade  up  bridge 
approaches  which  would  be  flooded  hdd  to  re- 
quire him  to  do  it  in  a  reasonable  time.— Hen- 
neky v.  Stark  (Sup.)  761. 

IX.   PUBLIC  WATER  8ITPPI<T. 

(A)  Domestic  and  Mnnlclpal  Purposes. 

S  200.  Greater  New  York  Charter,  |  471, 
as  revised  in  1901  relating  to  contracts  for 
municipal  water  supply,  held  inapplicable  to  a 
city  having  no  public  water  supply,  so  as  to 
entitle  it.  In  the  absence  of  a  contract,  to  use 
water  furnished  by  a  private  company  under 
Transportation  Corporations  Law,  §  81,  for 
municipal  purposes  without  liability  therefor. — 
Staten  Island  Water  Supply  Co.  v.  City  of 
New  York  (Sup.)  1028. 

WEARING  APPAREL 

See  Bailment,  i  14. 

WHARVES. 

See    Corporations,    fS    426-432;     Set-oft    and 

Counterclaim,  §  29. 
Authority  of  broker  to  sublease,  see  Brokers, 

§S  9,  86. 

WHISTLES. 

See  Railroads,  I  297. 

WILLS. 

See  Executors  and  Administrators,  I  491;  In- 
junction, 9  33;  Perpetuities,  H  9;  Trusts, 
|§  44,  191;  Vendor  and  Purchaser,  §  130; 
Witnesses,  Sf  140,  202. 

n.   TESTAMENTARY  CAPACITY. 

§  50.  One,  knowing,  when  executing  his  will, 
what  his  duties  and  obligations  are,  and  what 
he  desires  to  do  as  to  them,  possesse^i  testament- 
ary capacity.— Calllgan  v.  Haskell  (Sup.)  293. 


i  52.  In  a  contest  over  the  prolwte  of  a  will, 
the  burden  is  on  contestant  to  show  mental  in- 
capacity, after  the  prima  facie  case  made  by 
the  witnesses  to  will  is  in.— In  re  Blaine'a  Will 
(Sup.)  186. 

$  55.  Evidence  held  not  to  show  lack  of  t^- 
tamentary  capacity.— Calligan  v.  Haskell  (Sup.) 

TV.   REQUISITES    AND    VAI«IDITY. 

(F)   MlatAlce,  Uncliie  Influence,  »nd  PmticL. 

I  163.  In  a  contest  over  the  probate  of  a 
will,  the  burden  is  on  contestant  to  show  mental 
incapacity  and  undue  influence,  after  the  prima 
farfie  case  made  by  the  witnesses  to  will  is  in. 
-In  re  Blaine's  Will  (Sup.)  186. 


(G)  Revocation  and  RevlTnl« 

§  167.  What  constitutes  revocation  stated. — 
In  re  Tyler's  Will  (Sur.)  731. 

f  184.  A  will  held  not  to  have  been  revoked. 
—In  re  Tyler's  Will  (Sur.)  731. 

S  184.  The  codicil  will  not  operate  as  a  rev- 
ocation beyond  the  clear  import  of  its  lan- 
guage.—In  re  Tyler's  Will  (Sur.)  731. 

fi  184.  Elffect  of  codicil  as  to  revocation  of 
will,  stated.— In  re  Tyler's  Will  (Sur.)  731. 

V.  PROBATE,  ESTABLISHMENT, 
AND  ANNmLMENT. 

(K)  Review* 

§  384.  On  reversal  of  a  decree  admitting  a 
will  to  probate,  held,  that  the  appellate  court 
would  not  pass  on  the  question  that  the  will  ^ka^ 
a  valid  exercise  of  a  reasonable  power  of  ap- 
pointment—In  re  Hughes'  Will  (Sup.)  501. 

{  388.  On  appeal  from  a  decree  admittini;  a 
will,  held,  that  the  court  would  revensc  for  jrrv 
trial.  under  Code  Civ.  Proc.  |  2588,  and  n.»t 
relegate  the  parties  to  their  action,  under  sec- 
Uon  2653a.-In  re  Hughes'  Will  (Sup.)  594. 

VI.  GONSTRUCTXOH. 

(A)  General  Roles. 

t  439.  In  determining  the  nature  of  an  estate 
devised^  testator's  intent  controls  if  it  can  be 
ascertamed.— Shea  v.  Campbell  (Sup.)  508. 

i  476.  A  will  and  codicil  are  to  be  constni-^i 
as  parts  of  the  same  instrument—In  re  Tylers 
Will  (Sur.)  731. 

(C)  Survivorabin,  Repreaentntlon,  nnd 
Babatltatloa. 

§  548.  Will  construed,  and  children  of  tt^ftv 
tor's  niece  who  survived  trust  in  favor  of  the 
niece  held  to  take  the  remainder.— Penniman  r. 
Howard  (Sup.)  910. 


(B) 


Nntnre  of  Batatea 
«ted< 


«nd  Interests  Cre* 


§  600.  A  will  held  to  empower  a  life  tmnt 
to  convey  absolutely.— Shea  v.  Campbell  (^np.» 
508. 
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F)   Vested  or  CTontln vent  Estates  and  In- 
terests. 

§  630.  Invalid  restrictions  and  regalations 
mposed  on  certain  legacies  do  n<ft  in  general 
nvalidate  the  legacies,  but  entitle  the  legatees 
:o  take  freed  therefrom.— In  re  Whalen  (Sup.) 

§  634.  A  will  construed,  and  held,  that  tes- 
:a tor's  children  took  a  vested  remainder  subject 
:o  bfi  divested  by  death  before  the  death  or  re- 
narria?e  of  the  life  tenant.— Ranhofer  v.  A.  C 
fe  H.  M.  Hall  Realty  Co.  (Sup.)  230. 

§637.  Will  construed,  and  held,  that  testa- 
ors  widow  under  one  clause  of  the  will  took 
I  vested  contingent  interest  in  a  tnist  fund 
rhich  on  her  death  passed  as  a  part  of  her  es- 
ate.— In  re  Whalen  (Sup.)  320. 

(H)  Estates  In  Trust  and  Powers. 

§  683.  Under  a  will,  held,  that  proceeds  of 
etirement  of  stock,  a  part  of  a  trust,  should  be 
leld  as  part  of  the  principal  of  the  trust  fund.— 
•  nrmers*   Loan  &  Trust  CJo.  v.  Osborn  (Sup.) 

(I)  Actions  to  Constme  Wills. 

§698.  In  view  of  Code  Civ.  Proc.  §  1866, 
eld  improper  for  the  Supreme  Court  to  take 
iinsdiction  of  an  action  to  construe  a  clause 
a   a  will.— Wallach  v.  Wallach  (Sup.)  1020. 

§  702.    In  an  action  for  the  construction  of 

will,  held,  that  an  answer  to  the  issues  as 

sndered  could  not  be  amended,  so  as  to  raise 

lie    issue   whether    plaintiff   should    account.— 

-Reed  v.   Clark   (Sup.)  1006. 

§  707.  Certain  costs  held  improperly  allow- 
d  in  an  action  to  construe  a  will.— Wallach 
.  Wallach  (Sup.)  1020. 

VII.   RIGHTS  AKD  IiIABIIiITIES  OF 
DEVISEES   ANB   I«EOAT£ES. 

CP)   Leflracles  Cliarared  on  PropertTf  Es- 
tate, or*  Interest. 

S  820.  A  will  held  not  to  evidence  an  intent 
lat  a  legacy  should  be  a  charge  on  realty.— 
jirmers'  Loan  &  Trust  Co.  v.  Osborn  (Sup.) 
15. 

I)  Void,   I^apsed,   and   Forfeited    Devises 

and  Beqaests,  and  ^Property  and 

Interests  Undisposed  of. 

I  854.  Will  construed,  and  income  of  real  es- 
te  held  to  pass  to  testator's  niece.— Penniman 
Howard  (Sup.)  910. 


WITHDRAWAL 

P  juror,  see  Trial,  f  146. 

WITNESSES. 

^oS^^t';**^*'^^^?:    Evidence;    Grand  Jury, 
S  36:   New  Trial,  §  107;   Trial,  $  41. 
lange  of  venue  for  convenience  of  witness,  see 
\  enue.  S  .*')2. 
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n.  GOMPETEirCY. 
(O)  Testlmonr  ol  Parties  or  Persons  In- 
terested, for  or  a«alnst  Representa- 
tives, SnrTlvors.  or  Sacces*<»rs  In  Ti- 
tle or  Interest  of  Persons  Deceased 
or  Ineompetent. 

*  ,-^1^:.  '^^  ^}^^  ®^  testator's  brother  held  dis- 
qualified as  a  witness  in  proceedings  to  contest 
il\® .  ^^;"' J*y  Code  Civ.  Proc,  i  829.— In  re 
Blaine's  Will  (Sup.)  186. 

(D)   Confidential  Relations  and  Prlvlleired 
Comnannlcatlons. 

§  202.  Under  Code  Civ.  Proc.  §  835.  an  at- 
torney who  drew  the  will  held  disqualified  from 
testifymp  as  to  iU  contents  in  a  suit  to  estab- 
nsh  It— Bethany  M.  E.  Church  v.  Brooks  (Sup.) 

m.  EXAMINATION. 
(A)  Taklnv  Testlmonr  In  General. 

S  255.  A  witness  held  not  entitled  to  use  a 
book  to  refresh  her  recolIection.-Consolidated 
Safety  Pin  Co.  v.  Humbert  (Sup.)  710. 

(O)  PrlT^lleare  of  Witness. 

§  292.  Nature  of  witness*  privilege  to  refuse 
to  answer  questions  aflfecting  his  constitutional 
nghts  stated.— In  re  Phillips  (Sup.)  482. 

nn^v^^'o^'^^^?^^'  ^-  3'^^'  *  290,  subd.  3.  re- 
quiring automobile  operators  to  stop  and  rive 

?«*°11' u?'^^^*^  ^}?-*  '"^  ^»«  o^  accident,  held 
m  violation  of  Const,  art.  1,  {  6,  providing 
that  no  person  shall  be  compeUed  to  be  a  wit- 
(Gen.'les^sTl09r^^^  "'    ^osenheimer 

§  293%.  Const,  art.  1,  §  6.  providing  that 
no  ^eraon  shall  be  compelled  ^*in  any  criminal 
case  to  be  a  witness  against  himself  applies 
to  proceedings  under  executive,  legislative,  or 
judicial  powers  of  government— People  v. 
Rosenheimer  (Gen.  Sess.)  1093. 

8  298.  "Witness,"  as  used  in  Const,  art.  1, 
?  J '  P^?^''<^i°«  that  no  person  shall  be  compel- 
led to  be  a  witness  against  himself  in  a  or  m- 
mal   case,   applies   to  one   required   to   furnish 

8  298.  The  test  of  the  constitutionality  of  a 
statute  requinng  a  witness  to  produce  some- 
thing to  be  used  in  evidence  is  whether  the 
document  is  receivable  in  evidence.— People  v. 
Rosenheimer  (Gen.  Sess.)  1093. 

§  300.  "Witness''  as  used  in  Const,  art.  1, 
^  6,  providing  that  no  person  shall  be  compel- 
led- to  be  a  witness  against  himself  in  any  crim- 
(Gen.  Se?s.)  ?Sl5.^--^^^^^^     ^:     R<>«e"b"-er 

8  300.  Const,  art.  1,  $  6,  held  to  protect  a 
witness  against  a  disclosure  not  only  of  ad- 
missions per  se  evidencing  criminality,  but 
also  statements  which  might  possibly  form 
links  m  a  chain  of  inculpating  evidence,  or 
disclose  other  sources  from  which  information 
of  criminality  might  be  discovered.— People  v. 
Rosenheimer  (Gen.  Sess.)  1093. 

f  300.  Const.  ^  art.  1.  §  6,  relating  to  the 
pnvilege  of  a  witness,  held  to  protect  the  wit- 
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ness  against  being  compelled  to  disclose  any 
fact  by  word  or  pen  which  might  then  or  aft- 
erward be  evidence  in  a  proceeding  against 
him  then  pending  or  afterwards  brought. — 
People  y.  Rosenheimer  (Gen.  Sess.)  10&3. 

S  800.  The  test  of  the  constitntionality  of  a 
statute  requiring  a  witness  to  say  something 
to  be  used  in  evidence  is  whether  the  state- 
ment is  receivable  in  evidence.— People  ▼. 
Rosenheimer  (Gen.  Sess.)  1093. 

§  307.  Facts  stated  held  no  ground  for  set- 
ting aside  a  subpoena.— In   re  Phillips  (Sup.) 

482. 

WORDS  AND  PHRASES. 

"Affirmative  defense."— P.  V.  Smith  Contract- 
ing Co.  V.  City  of  New  York  (Sup.)  351. 

"Agreement"— Thompson  v.  Gimbel  Bros.  (Sup.) 
210. 

"Any  criminal  case."— People  ▼.  Rosenheimer 
(Gen.  Seas.)  1093. 

"As  soon  as  practicable."— Walbridge  v.  Brook- 
lyn Trust  Co.  (Sup.)  686. 

"Break."— Rosenthal  v.  American  Bonding  Co. 
of  Baltimore  (Sup.)  553. 

"Burglary."— Rosenthal  v.  American  Bonding 
Co.  of  Baltimore  (Sup.)  563. 

"Business  of  insurance."- Stem  ▼.  Rosenthal 
(Sup.)   711. 

"Chum.'*— People  v.  Griffin  (Sup.)  948. 

"Consistent"— Hill    t.    McKane    (Sup.)    819. 

"Continue."— Blwell  v.  Elwell  (Sup.)  495. 

"Continued."— Ward  v.  Stoddard  (Sup.)  840. 

"Costs  in  all  courts."— Jones  v.  Gould  (Sup.) 
280. 

"Descend."— Lewis  v.   Butts   (Sup.)   842. 

"Doing  business."- Soathworth  v.  Morgan  (Sup.) 
196. 

"Doing 'business  within  state."- Southworth  v. 
Iklorgan  (Sup.)  598. 

"Duly."— Reynolds  V.  Harlem  Const  Co.  (Sup.) 
642. 

"Express  trast"— Mutual  Lafe  Ins.  Go.  of  New 
York  V.  Nicholas  (Sup.)  902. 

"Figure."— In  re  Murtaugh  (Sup.)  850. 

"Folio."— In  re  Murtaugh  (Sup.)  850. 

"Jurisdiction  of  the  person."— Heney  r.  Char- 
tered Co.  of  Lower  Califomia  (Sup.)  436w 

"Latent"— Anderson  v.  Van  Riper  (Sup.)  66. 

"License."— United  Merchants'  Realty  &  Im- 
provement Co.  V.  American  Billposting  Co. 
(Sup.)  666. 


"Manager."— People  v.  Warden  of  City  Priss 

(Sup.)  837. 
"Mandamus."— In  re  Macholdt  (Sup.)  10Q9. 
''Mandate."-^In  re  Macholdt  (Sup.)   lOua 
"Necessarily  included."— People  v.  Miller  (Sq^ 

549. 
"Net     earnings     rale."— People     v.     Woodbcn 

(Sup.)  522. 
"Owner."— New  Tork  Cent  ft  H.  B.  R.  Cc  r 

Matthews  (Sup.)  138. 
"Personal    injury."— Wyatt   v.    Hall's   Portn- 

Studio  (Sup.)  247. 
"Personal    property."— In    re   Tiffany's    Biiat- 

(Sup.)  106. 
"Person  interested."— In   re   Kennedy's   Esia> 

(Sup.)  626. 
"Practicable."— Walbridge    v.    Brooklyn   Thm 

Co.  (Sup.)  686. 
"Proceedings."— In  re  West  134th   St  in  Citr 

of  New  York  (Sup.)  589. 
"Public  highway."— In  re  People- (Sup.)  29. 
"Punctuation."— In   re  Murtaugh   (Sup.)  STA 
"Testamentary  capacity."— Calligan    v.  Hask^: 

(Sup.)  293. 
"Under  charges."— Ewa Id  ▼.  Medical  Society  ot 

New  York  (bounty  (Sup.)  886. 
"Up    to    and    including   the    sum    ot"— Id  w 

Jourdan*s  Estate  (Sur.)  728. 
"Witness."— People      v.      Rosenheimer     (Gen, 

Sess.)  1093. 
"Witness  against   himself."— People   ▼.  R<»en- 

heimer  (Gen.  Seas.)  1093. 

WORK  AND  LABOR. 

i  14.  One  suing  on  a  contract  held  entitle! 
to  recover  on  the  quantum  meruit,  though  d>  { 
entitled  to  recover  on  the  contract  put  in  er- 
dence.— M.  Wineburgh  Advertiain^  Co.  v.  Sol 
Bloom  (Sup.)  562. 

WRITS. 

See  Attacliment;   Bhcecntion;  Mandamns;  Pf> 
cess. 

WRitTEN  INSTRUMENTS. 

See  E)vidence,  ((  165-182,  405-162. 
Documentary  evidence,  see  Ehridence,  fS  334-^ 

YEAR. 

Tenancy  from  year  to  year,  see  Landlord  id 
Tenant,  |  114. 
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